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CHAPTER  LI. 


PEOCEDURE. 

1.  Rules  op  Commissions. 

The  joamals  of  the  mixed  commissions  ander 
Articles  Yl.  and  VII.  of  the  Jay  Treaty  con- 
tain various  orders  adopted  from  time  to  time 
K)8ition  of  basiness,  and  we  have  seen  in  the  his- 
ommissiou  ander  Article  YII.  the  text  of  acompre- 
ice  in  regard  to  evidence;  but  the  records  do  not 
Y  system  of  rules  adopted  at  the  outset  by  either 
of  those  bodies  for  the  regulation  of  procedure.    Elaborate 
regulations  were,  however,  adopted  by  the  commissions  ap- 
pointed by  the  United  States  to  distribute  the  indemnities 
under  the  treaties  of  1803  and  1831  with  France,  and  1819 
with  Spain.    The  mixed  commission  under  the  convention  be- 
tween the  United  States  and  Great  Britain  of  June  30, 1822, 
to  ascertain  the  indemnity  due  for  the  carrying  away  of  slaves, 
enacted  orders  from  time  to  time,  but  no  system  of  rules.    The 
mixed  commission  under  the  convention  between  the  United 
States  and  Mexico  of  1839  was  able  to  agree  upon  only  a  few 
regulations  of  minpr  importance. 

The  foundation  of  the  more  elaborate  regu- 
Coiiiiiii«riaBmderthej^^^jjg  adopted  by  some  of  the  later  mixed 

1849.  commissions  was  laid  by  the  board  appointed 

under  the  act  of  Congress  of  March  3, 1849,  to 
distribute  the  indemnity  which  the  United  States  had  by  the 
treaty  of  Guadalui)e  Hidalgo  promised  to  pay  to  those  of  its 
citizens  who  held  claims  against  Mexico.  By  the  minutes  of 
this  board  it  apx>ears  that  on  Wednesday,  April  18, 1849,  Mr. 
Evans  submitted  a  series  of  rules  and  orders  for  the  considera- 
tion of  his  colleagues.  The  rules  followed  those  of  the  boards 
under  the  treaties  of  1803, 1819,  and  1831,  but  the  orders  were 
adapted  to  the  special  conditions  under  which  the  new  board 
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sat.  The  rules  and  orders  were  adopted  on  Saturday,  April 
21, 1849,  and  Mr.  Evans  then  submitted  certain  rules  in  rela- 
tion to  the  manner  and  form  in  which  testimony  should  be  re- 
ceived. These  rules  were  adopted  on  the  following  Monday. 
By  these  successive  acts  the  board  established  comprehensive 
and  systematic  regulations,  which  were  as  follows : 

*' Rules  and  Orders  of  the  Commissioners  appointed  under  the  act  of  S  March 
1849,  entitled  'An  Act  to  carry  into  effect  certain  stipulations  of  the  treaty 
between  the  United  States  of  America  and  the  Republic  of  Mexico,  of  the  Snd 
of  February  1S4S. 

"  Ordered,  That  aH  persons  haviDg  claims  upon  tlio  Republic  of  Mexico, 
which  are  provided  for  by  the  treaty  between  the  United  States  and  the 
said  Republic,  concluded  on  the  second  day  of  February  1848,  except  the 
claims  named  iu  the  fifth  article  of  the  unratified  convention  between 
the  two  Governments  of  November  20,  1843,  to  wit:  'All  claims  of  citizens 
of  the  United  States  against  the  Government  of  the  Mexican  Republic, 
whiih  were  considered  by  the  Commissioners- and  referred  to  the  Umpire 
appointed  under  the  Convention  of  11th  April  1839,  and  which  were  not 
decided  by  him' — do  file  memorials  of  the  same  with  the  Secretary  of  this 
Board. 

'*  Every  memorial  so  filed  must  be  addressed  to  the  Commissioners,  and 
must  set  forth  minutely  and  particularly  the  facts  and  circumstances 
wheuce  the  right  to  prefer  such  claim  is  derived  to  the  claimant,  and  it 
must  bo  verified  by  his  oath  or  affirmation. 

"And  in  order  that  the  claimants  may  be  apprized  of  what  is  considered 
necessary  to  be  averred  in  every  such  memorial^  before  the  same  will  be 
received  and  acted  on,  it  is  further — 

**  Ordered,  That  in  every  such  memorial  it  shall  be  set  forth: 

'*  1.  For  and  in  behalf  of  whom  the  claim  is  preferred. 

"  2.  Whether  the  claimant  is  now  a  citizen  of  the  United  States,  and  if 
so,  whether  he  is  a  native  or  naturalized  citizen,  and  where  Is  now  his 
domicil;  and  if  he  claims  in  his  own  right,  then  whether  he  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then  his  domicil ;  and  if  ho 
claims  in  the  right  of  another,  then  whether  such  other  was  a  citizen  when 
the  claim  had  its  origin,  and  where  was  then  and  where  is  now  his  domi- 
cil; and  if,  in  either  case,  the  domicil  of  the  claimant  at  the  time  the 
claim  had  its  origin  was  iu  any  foreign  country,  then  whether  such  claim- 
ant was  then  a  subject  of  the  government  of  such  country,  or  had  taken 
any  oath  of  allegiance  thereto. 

*'3.  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  it  had  its  origin,  belong  solely  and  absolutely  to  the  claimant; 
and  if  any  other  person  is  or  has  been  interested  therein,  or  in  any  part 
thereof,  then  who  is  such  other  person,  and  what  is  or  was  the  nature  and 
extent  of  his  interest;  and  how,  when,  and  by  what  means  and  for  what 
considerations  the  transfer  of  rights  or  interests,  if  any  such  was  made, 
took  place  between  the  parties. 

"4.  Whether  the  claimant,  or  any  other  who  may  at  anytime  have  been 
entitled  to  the  amount  claimed,  or  any  part  thereof,  hath  ever  received 
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any,  and  if  any  ^wliat  amoant  of  moneyi  or  other  equivalent  or  indemoifi- 
cation,  for  the  whole  or  any  part  of  the  loss  or  injury  upon  which  the 
claim  is  foonded,  and  if  bo,  when  and  from  whom  the  same  was  received. 
''5.  Whether  the  claim  was  presented  to  the  Commissioners  appointed  hy 
the  Governments  of  the  United  States  and  Mexico  under  the  Convention  of 
llth  of  April  1839;  and  if  so,  how  the  same  was  disposed  of  hy  said  Com- 
missioners; and  if  said  claim  had  its  origin  prior  to  said  llth  of  April 
1839,  and  was  not  so  presented,  then  what  were  the  reasons  or  causes  why 
the  same  was  not  so  presented. 

''And  that  time  may  he  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above  mentioned, 

"Eesolred,  That  this  Board  will  he  in  session  on  the  ilrst  Monday  of 
November  next,  and  will  then  proceed  to  decide  whether  the  memorials 
which  shall  then  have  been  filed  with  the  Secretary  are  in  conformity  with 
the  foregoing  orders,  and  proper  to  be  received  for  examination. 

"And  in  respect  to  the  claims  excepted  in  the  first  of  the  foregoing  rules 
aud  orders,  it  is 

'^ Resolved f  That,  in  the  opinion  of  this  Board,  the  claims  of  American 
citizens  referred  to  in  the  5th  article  of  the  unratified  convention  between 
the  Governments  of  the  United  States  and  Mexico,  of  20th  November  1843, 
which  article  is  made  a  part  of  the  loth  article  of  the  treaty  of  2d  February 
1848,  to  wit,  the  claims  '  which  were  considered  by  the  CommiRsioners  and 
referred  to  the  Umpire,  under  the  Convention  of  llth  April  1839,  and 
which  were  not  decided  by  him,'  may  now  be  presented  to  this  Board  for 
final  decision,  upon  the  memorials,  proofs,  and  documents  submitted  to 
said  Joint  Commissioners,  and  by  said  Commissioners  to  the  Umpire,  aud 
upon  such  new  arguments  as  may  be  filed  with  the  Secretary,  in  writing, 
addressed  to  the  Commissioners. 

"And  that  the  claimants  may  be  apprized  of  what  is  necessary  in  order 
to  bring  the  same  before  this  Board,  for  its  consideration  and  decision, 
it  is — 

"Orderly  That  all  persons  having  claims  of  this  description  do  file  a 
memorial  with  the  Secretary  of  this  Board,  addressed  to  the  Commission- 
ers, briefly  describing  the  claim,  and  the  right  of  the  claimant  to  receive 
indemnity  for  the  injury  complained  of.  In  all  cases  where  the  original 
memorial  addressed  to  the  Commissioners,  under  the  Convention  of  1839, 
does  not  aver  the  claimant,  and  any  other  person  under  whom  the  claim  is 
derived,  to  be,  and  at  the  time  when  the  claim  had  its  origin  to  have  been, 
a  citizen  of  the  United  States,  then  the  said  memorial  shall  conform  to 
the  requirements  of  the  second  of  the  articles  of  the  foregoing  rules 
relating  to  that  subject,  and  shall  be  verified  by  oath  or  affirmation. 

**Ordered,  That  when  the  Board  shall  close  its  present  session,  it  will 
adjourn  to  meet  in  this  city  on  the  first  Monday  in  June  next,  and  will 
then  proceed  to  consider  the  claims  referred  to  in  the  fifth  article  of  said 
unratified  convention  of  2d  November  1843,  which  may  have  been  pre- 
sented in  conformity  to  the  foregoing  order,  and  all  such  cases  are  hereby 
set  down  for  hearing  at  that  time;  and  if  any  claimant  desire  a  longer 
time  in  which  to  file  a  memorial  or  present  arguments,  he  must  file  a 
written  motion  to  that  effect,  setting  forth  reasons  fbr  the  same  on  or 
before  said  day. 
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'^Ordei'ed,  That  all  motions  and  argnments  addressed  to  the  Board  be 
made  in  writing  and  filed  with  the  Secretary,  who  shall  note  thereon  the 
time  when  they  are  received;  hut  brief  verbal  explanations  may  bo  made 
by  the  claimants  or  their  agents  immediately  after  the  opening  of  each 
day's  session. 

'*  Ordered,  That  the  following  Rules  and  Orders,  relating  to  Testimony 
and  Proofs  to  be  advanced  in  support  of  claims  which  may  be  presented 
for  adjudication,  be  and  the  same  are  hereby  established. 

*'  1.  All  testimony  must  be  in  writing,  and  upon  oath  or  affirmation, 
duly  administered  according  to  the  laws  of  the  place  where  the  same  is 
taken,  by  a  magistrate  competent  by  such  laws  to  take  depositions,  having 
no  interest  in  the  claim  to  which  the  testimony  relates,  and  not  being 
the  agent  or  attorney  of  any  person  having  such  interest,  and  it  must  be 
certified  by  him  that  such  is  the  case.  The  credibility  of  the  affiant  or 
deponent,  if  known  to  such  magistrate,  or  other  person  authorized  to  take 
such  testimony,  must  be  certified  by  him,  and  if  not  known,  must  be 
certified  on  the  same  paper  upon  oath  by  some  other  person  known  to 
such  magistrate  having  no  interest  in  such  claim,  and  not  being  the  agent 
or  attorney  of  any  person  having  such  interest,  whose  credibility  must 
be  certified  by  such  magistrate.  The  deposition  must  be  reduced  to 
writing  by  the  person  taking  the  same,  or  by  some  person  in  his  jiresence 
having  no  interest,  and  not  being  the  agent  or  attorney  of  any  person 
having  an  interest  in  the  claim,  and  must  be  carefully  read  to  the  deponent 
by  the  magistrate  before  being  signed  by  him,  and  this  must  be  certified. 

"2.  Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of 
the  United  States,  may  be  taken  before  any  consul  or  other  public  civil 
officer  of  the  United  States  resident  in  such  city,  port,  or  place,  having  no 
interest,  and  not  being  agent  or  attorney  of  any  person  having  an  interest 
in  the  claim  to  which  the  testimony  so  taken  relates.  In  all  other  cases, 
whether  in  the  United  States  or  any  foreign  place,  the  right  of  the  person 
taking  the  same  to  administer  oaths  by  the  laws  of  the  place  must  be 
proved. 

"  3.  Every  affiant  or  deponent  must  be  required  to  state  in  his  deposition 
his  age,  place  of  birth,  residence,  and  occupation,  and  where  was  his  resi- 
dence and  what  was  his  occupation  at  the  time  the  events  took  place  in 
regard  to  which  he  deposes ;  and  must  also  state  if  he  have  any,  and  i  f  any, 
what  interest  in  the  claim  to  support  which  his  testimony  is  taken ;  and 
if  he  have  any  contingent  interest  in  the  same,  to  what  extent,  and  upon 
the  happening  of  what  event  he  will  be  entitled  to  receive  any  part  of  the 
sum  which  may  be  awarded  by  the  Commissioners.  He  must  also  be  re- 
quired to  state  whether  he  be  the  agent  or  attorney  of  the  claimant,  or  of 
any  person  having  an  interest  in  the  claim. 

"  4.  Original  papers  exhibited  in  proof  must  be  verified  as  originals  by 
the  oath  of  a  witness,  whose  credibility  must  be  certified  as  required  in  the 
first  of  these  rules ;  but  when  the  fact  is  within  the  exclusive  knowledge 
of  the  claimant,  it  maybe  verified  by  his  own  oath  or  affirmation.  Papers 
in  the  handwriting  of  any  person  who  has  deceased,  or  whose  residence  is 
unknown  to  the  claimant,  may  be  verified  by  proof  of  such  handwriting, 
and  of  the  death  of  the  party,  or  his  removal  to  places  unknown. 

'^5.  All  testimony  taken  in  any  foreign  language,  and  all  papers  and 
documents  in  any  foreign  language  which  may  be  exhibited  in  proof,  must 
be  accompanied  by  a  translation  of  the  same  into  the  English  language. 
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'^6.  When  the  claim  arues  from  the  seizure  or  loss  of  any  ship  or  vessel, 
or  the  cargo  of  any  ship  or  vessel,  a  certified  copy  of  the  enrollment  or  reg- 
istry of  snch  ship  or  vessel  must  be  produced,  together  with  the  original 
clearance,  manifests,  and  all  other  papers  and  documents  required  by  the 
laws  of  the  United  States,  which  she  possessed  on  her  last  voyage  from 
the  United  States,  when  the  same  are  in  the  possession  of  the  claimant,  or 
can  he  obtained  by  him ;  and  when  not,  certified  copies  of  the  same  must 
be  produced,  together  with  his  oath  or  affirmation  that  the  originals  are 
not  in  his  possession,  and  cannot  be  obtained  by  him. 

"7.  In  all  cases  where  property  of  any  description  for  the  seizure  or  loss 
of  which  a  claim  has  been  presented  was,  at  the  time  of  such  seizure  or 
loss,  insured,  the  original  policy  of  insurance,  or  a  certified  copy  thereof, 
must  be  produced. 

"8.  If  the  claimant  be  a  naturalized  citizen  of  tho  United  States,  a  copy 
of  the  record  of  his  naturalization,  duly  certified,  must  be  produced. 

''And  to  the  end  that  the  attention  of  claimants  may  be  distinctly  called 
to  what  is  necessary  to  be  done  in  order  to  obtain  books,  records,  or  docu- 
ments which  may  be  deemed  necessary  to  the  just  decision  of  any  claim 
presented  to  the  Board,  and  which  are  in  the  possession  or  power  of  the 
Mexican  Republic,  the  last  clause  of  the  fifteenth  article  of  the  said  treaty 
of  Febmary  2,  1848,  and  the  last  clause  of  the  third  section  of  the  said  act 
of  Congress  of  March  3,  1849,  are  herewith  published.'' 

The  mixed  commission  which  met  in  London 
maiMon  ^j^^^^  ^Yie  convention  of  1853  had  few  rules, 
and  very  simple  ones.    Its  rules  were  adopted 
October  15, 1853,  and  were  as  follows: 

"1.  The  secretary,  or  clerk,  shall  keep  a  docket,  and  enter  thereon  a  list 
of  all  claims  as  soon  as  they  shall  be  filed,  specifyiug  briefly  the  grounds 
and  nature  of  such  claim. 

''  He  shaU  also  keep  duplicate  records  of  the  proceedings  had  before  the 
commissioners,  and  of  the  docket  of  claims  filed  with  them,  so  that  one 
copy  of  each  shaU  be  supplied  to  each  government. 

'*2.  Cases  shall  be  considered  in  order  for  the  action  of  the  commission- 
ers whenever  they  shall  be  presented  to  them  for  their  decision,  or,  if 
parties  or  agents  for  the  governments  appear,  whenever  they  shall  agree 
that  the  same  shall  be  taken  up  for  hearing. 

"3.  All  claims  must  be  presented  within  six  months  from  the  fifteenth 
of  September  last,  unless  reasons  be  assigned  for  the  delay  satisfactory  to 
the  commissioners,  and  where  cases,  by  leave  of  the  commissioners,  are 
presented  after  such  time,  they  will  be  required  to  be  in  order  for  hearing 
as  soon  after  presenting  the  same  as  may  be. 

"4.  Cases  presented  within  the  first  six  months,  where  agents  for  tho 
claimants  appear,  and  which  have  not  been  previously  disposed  of,  will 
be  required  to  be  in  order  for  hearing  and  decision  at  any  time  after  the 
said  six  months  the  commission  may  direct. 

"5.  Claims  presented  to  the  commissioners  by  the  agents  of  either  gov- 
ernment will  be  regarded  as  presented  by  their  respective  governments, 
in  accordance  with  the  provisions  of  the  convention.'' 
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But   when  the  mixed  commission  met  in 
New  Granadian    ^j^^gijiugi^Qn  under  the  convention  between 

the  United  States  and  New  Granada  of  Sep- 
tember 10, 1857,  it  adopted  as  the  basis  of  its  procedure  the 
rules  of  the  board  of  commissioners  under  the  act  of  March  3, 
1849,  modifying  them,  where  necessary,  and  amplifying  them, 
as  follows: 

"  JRules  and  Regulations  of  the  Commissioners  appointed  under  the  Convention 
hettceen  the  United  States  of  America  and  the  Bepuhlic  of  New  Graniida,  of 
the  10th  of  September  1857, 

"  Orderedj  That  all  pereons  having  claims  apon  tho  Republic  of  New 
Granada,  which  are  provided  for  by  the  convention  between  the  United 
States  and  the  said  Repnblic,  concluded  on  the  10th  day  of  September 
1857,  do  file  memorials  of  the  same  with  the  Secretary  of  this  Board,  in 
the  city  of  Washington. 

**  Every  memorial  so  filed  must  be  addressed  to  the  Commissioners,  and 
must  set  forth  minutely  and  particularly  the  facts  and  circumstances 
whence  the  right  to  iirefer  such  claim  is  derived  to  the  claimant,  and  it 
must  be  verified  by  his  oath  or  affirmation. 

''And  in  order  that  the  claimants  may  bo  apprized  of  what  is  consid- 
ered necessary  to  be  averred  in  every  such  memorial,  before  the  same  will 
be  received  and  acted  upon,  it  is  further — 

*'  Orderedf  That  in  every  such  memorial  shall  be  set  forth — 

''  1.  The  amount  of  the  claim;  the  time  when  and  place  where  it  arose; 
the  kind  or  kiuds  and  amount  of  property  lost  or  injured;  the  facts  and 
circumstances  attending  the  loss  or  injury,  out  of  which  the  claim  arises; 
the  principles  and  causes  which  lie  at  the  foundation  of  the  claim. 

"2.  For  and  in  behalf  of  whom  the  claim  is  preferred. 

''3.  Whether  the  claimant  is  now  a  citizen  of  the  United  States,  and  if 
so,  whether  he  is  a  native  or  naturalized  citizen,  and  where  is  now  his 
domic'il;  and  if  he  claims  in  his  own  right,  then  whether  ho  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then  his  domicil;  and  if 
he  claims  in  the  right  of  another,  then  whether  such  other  was  a  citizen 
when  tho  claim  had  its  origin,  and  where  was  then  and  where  is  now  his 
domicil;  and  if,  in  either  case,  the  domicil  of  the  claimant  at  the  time  the 
claim  had  its  origin  was  in  any  foreign  country,  then  whether  such  claim- 
ant was  then  a  subject  of  the  government  of  such  country,  or  had  taken 
any  oath  of  allegiance  thereto. 

''4.  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  it  had  its  origin,  belong  solely  and  absolutely  to  the  claimant; 
and  if  any  other  person  is  or  has  been  interested  therein,  or  in  any  part 
thereof,  then  who  is  such  other  person,  and  what  is  or  was  the  nature  and 
extent  of  his  interest,  and  how,  when,  and  by  what  means  and  for  what 
considerations  the  transfer  of  rights  or  interests,  if  any  such  was  made, 
took  pla(  e  between  the  parties. 

*'  5.  Whether  the  claimant,  or  any  other  who  may  at  any  time  have  been 
entitled  to  the  amount  claimed,  or  any  part  thereof,  hath  ever  received 
any,  and  if  any,  what  sum  of  money,  or  other  equivalent  or  mdemnifica- 
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tion,  for  the  whole  or  any  part  of  the  Iobs  or  ii^nry  upon  which  the  olatm 
is  founded,  and  if  bo,  when  and  from  whom  the  same  was  received. 

•'  6.  Whether  the  claim  was  presented  prior  to  the  Ist  day  of  September, 
1859,  either  to  the  Department  of  State  at  Washington,  or  to  the  Minister 
of  the  United  States  at  Bogota,  and  with  which  and  at  what  time. 

''And  that  time  may  be  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above  mentioned — 

**Be9olvedj  That  this  Board  will  be  in  session  on  the  first  Monday  of  Sep- 
t^tmber  next,  and  will  then  proceed  to  decide  whether  the  memorials  which 
shall  then  have  been  filed  with  the  Secretary  are  in  conformity  to  the 
foregoing  orders,  and  proper  to  be  received  for  examination. 

*^  Ordered,  That  when  the  Board  shall  close  its  present  sesAion,  it  will 
adjoarn  to  meet  in  this  city,  on  the  first  Monday  in  September  next,  and 
will  then  proceed  to  consider  the  claims  which  may  have  been  presented 
in  conformity  to  the  foregoing  order,  and  all  such  cases  are  hereby  set 
down  for  hearing  at  that  time;  and  if  any  claimant  deHire  a  longer  time 
in  which  to  file  a  memorial  or  present  arguments,  be  must  file  a  written 
motion  to  that  efiect,  setting  forth  the  reasons  for  the  same  on  or  before 
said  day. 

"  Ordered,  That  all  motions  and  argnments  addressed  to  the  Board  be 
made  in  writing  and  filed  with  the  Secretary,  who  shall  note  thereon  the 
time  when  they  are  received;  but  brief  verbal  explanations  may  be  made 
by  the  claimants  or  their  agents  immediately  after  the  opening  of  each 
day's  session,  and  the  Commissioners  may,  in  special  cases,  hear  oral  argu- 
ments at  length,  upon  briefs  being  filed,  setting  forth  the  points  of  law 
and  fact  and  the  authorities  relied  upon. 

**  Ordercdj  That  the  following  rules  and  orders,  relating  to  Testimony 
and  Proofs  hereafter  taken  to  be  advanced  in  supi)ort  of  claims  which  may 
be  presented  for  adjudication,  be  and  the  same  are  hereby  established. 
All  other  proofs  will  be  passed  upon  as  offered: 

"1.  The  proofs  in  support  of  the  claims  shall  be  filed  with  the  memo- 
rialn,  and  no  proofs  will  be  received  subsequently,  except  such  as  are 
strictly  to  rebut  proofs  which  shall  have  been  presented  on  the  part  of 
New  Granada. 

''3.  All  testimony  must  be  in  writing,  and  upon  oath  or  affirmation,  duly 
administered  according  to  the  laws  of  the  place  where  the  same  is  taken, 
by  a  magistrate  competent  by  such  laws  to  take  depositions,  having  no 
interest  in  the  claim  to  which  the  testimony  relates,  and  not  being  the 
agent  or  attf»mey  of  any  person  having  such  interest,  and  it  must  be  cer- 
tified by  him  that  such  is  the  case.  The  credibility  of  the  affiant  or  depo- 
nent, if  known  to  such  magistrate,  or  other  person  authorized  to  take 
such  testimony,  must  be  certified  by  him,  and  if  not  known,  must  be  cer- 
ti(ie<l  on  the  same  paper  upon  oath,  by  some  other  person,  known  to  such 
magistrate  having  no  interest  in  such  claim,  and  not  beini^  the  agent  or 
attorney  of  any  person  having  such  interest,  who^e  credibility  must  be 
certified  by  such  magistrate.  The  deposition  must  be  reduced  to  writing 
by  the  person  taking  the  same,  or  by  some  person  in  his  presence  having 
no  interest,  and  not  being  the  agent  or  attorney  of  any  person  having  an 
interest  in  the  claim,  and  must  be  carefully  read  to  the  deponent  by  the 
magistrate  before  being  signed  by  him^  and  this  must  be  certified. 
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"  3.  Depositions  taken  In  any  city,  port,  or  place,  without  the  limits  of 
the  United  States,  may  be  taken  before  any  consul  or  other  pubiixs  civil 
officer  of  the  United  States  resident  in  such  city,  port  or  place,  having  no 
interest,  and  not  being  agent  or  attorney  of  any  person  having  an  interest 
in  the  claim  to  which  the  testimony  so  taken  relates.  In  all  other  cases, 
whether  in  the  United  States  or  in  any  foreign  place,  the  right  of  the  per- 
son taking  the  same  to  administer  oaths  by  the  laws  of  the  place  must  be 
proved. 

"4.  Every  affiant  or  deponent  must  be  required  to  state  in  his  deposi- 
tion his  age,  place  of  birth,  residence  and  occupation,  and  where  was  his 
residence  and  what  was  his  occupation  at  the  time  the  events  took  place 
in  regard  to  which  he  deposes ;  and  must  also  state  if  he  have  any,  and  if 
any,  what  interest  in  the  claim  to  support  which  his  testimony  is  taken ; 
and  if  he  have  any  contingent  interest  in  the  same,  to  what  extent,  and 
upon  the  happening  of  what  event  he  will  be  entitled  to  receive  any  part 
of  the  sum  which  may  be  awarded  by  the  Commissioners.  He  must  also 
be  required  to  state  whether  he  be  the  agent  or  attorney  of  the  claimant, 
or  of  any  person  having  an  interest  in  the  claim. 

''5.  Original  papers  exhibited  in  proof  must  be  verified  as  originals  by 
the  oath  of  a  witness,  whose  credibility  must  be  certified  as  required  in 
the  second  of  these  rules;  but  when  the  fact  is  within  the  exclusive 
knowledge  of  the  claimant,  it  may  be  verified  by  his  own  oath  or  affirma- 
tion. Papers  in  the  handwriting  of  any  person  who  has  deceased,  or 
whose  residence  is  unknown  to  the  claimant,  may  be  verified  by  proof  of 
such  handwriting,  and  of  the  death  of  the  party,  or  his  removal  to  places 
unknown. 

'*  6.  All  testimony  taken  in  any  foreign  language^  and  all  papers  and 
documents  in  any  foreign  language,  which  may  be  exhibited  in  proof, 
must  be  accompanied  by  a  translation  of  the  same  into  the  English 
language. 

"7.  When  the  claim  arises  from  the  seizure  or  loss  of  any  ship  or  vessel, 
or  the  cargo  of  any  ship  or  vessel,  a  certified  copy  of  the  enrolment  or 
register  of  such  ship  or  vessel  must  be  produced,  together  with  the  orig- 
inal clearance,  manifests,  and  all  other  papers  and  documents  required  by 
the  laws  of  the  United  States  which  she  possessed  on  her  last  voyage  from 
the  United  States,  when  the  same  are  in  the  possession  of  the  claimant,  or 
can  be  obtained  by  him ;  and  when  not,  certified  copies  of  the  same  must 
be  produced,  together  with  his  oath  or  affirmation  that  the  originals  are 
not  in  his  possession,  and  can  not  be  obtained  by  him. 

"8.  In  all  cases  where  property  of  any  description  for  the  seizure  or 
loss  of  which  a  claim  has  been  presented,  was  at  the  time  of  such  seizure 
or  loss  insured,  the  original  policy  of  insurance,  or  a  certified  copy  thereof, 
must  be  produced. 

"9.  If  the  claimant  be  a  naturalized  citizen  of  the  United  States,  a 
copy  of  the  record  of  his  naturalization,  duly  certified,  must  be  produced. 

**10.  Documentary  proof  shall  be  authenticated  by  proper  certificates 
or  by  the  oath  of  a  witness. 

"11.  When  a  claimant  shall  have  filed  his  proofs  in  chief  the  proof  on 
the  part  of  the  Government  of  New  Granada  shall  be  filed  within  the  term 
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of  nhiety  days.      Bat  npon  good  canse  shown,  on  either  side,  the  period 
preecribed  may  ^>e  extended  in  particular  cases. 

'*  12.  The  name  of  the  coansel  or  agent  for  each  claimant  shall,  with  his 
address,  be  aigned.  to  the  memorial  and  entered  npon  the  record,  so  that 
all  necessary  notices  may  be  served  npon  sach  counsel  or  agent,  respecting 
case." 

The  mixed  commission  under  the  convention 

o<Nta  Bican  Com-  ]^^^^^n  ^jj^  United  States  aud  Costa  Rica  of 


July  2,  1860,  adopted  the  rules  of  the  New 
Granadian  commission,  with  some  modifications,  as  follows: 

^' Rules  and  Eegulations  of  the  CommisHoners  appointed  under  the  Convention 
heiween  the  United  Staiee  of  America  and  the  Eepublio  of  Costa  Eica,  of  the 
2d  July  1860, 

^'  Ordered,  That  all  persons  having  claims  npon  the  Republic  of  Costa 
Rica,  Trhich  are  provided  for  by  the  convention  between  the  United  States 
and  the  said  Republic,  concluded  on  the  2d  day  of  July  1860,  do  file 
memorialH  of  the  same  with  the  Secretary  of  this  Board,  in  the  City  of 
Washington. 

"  Every  memorial  so  filed  must  be  addressed  to  the  Commissioners,  and 
must  set  forth  minutely  and  particularly  the  facts  and  circumstances 
whence  the  right  to  prefer  such  claim  is  derived  to  the  claimant,  and  it 
must  be  verified  by  his  oath  or  affirmation.  ' 

''And  in  order  that  the  claimants  may  be  apprized  of  what  is  consid- 
ered necessary  to  be  averred  in  every  such  memorial,  before  the  same  will 
be  received  and  acted  on,  it  is  further — 

'^Ordered,  That  in  every  such  memorial  shall  be  set  forth — 

''  1.  The  amount  of  the  claim ;  the  time  when  and  place  where  it  arose ; 
the  kind  or  kinds  and  amount  of  property  lost  or  injured ;  the  nature  and 
extent  of  injury  to  persons,  limb  or  life;  the  facts  and  circumstances 
attending  the  loss  or  injury  out  of  which  the  claim  arises;  the  principles 
and  canses  which  lie  at  the  foundation  of  the  claim. 

"2.  For  and  in  behalf  of  whom  the  claim  is  preferred. 

"3.  Whether  the  claimant  is  now  a  citizen  of  the  United  States,  and 
if  so,  whether  he  is  a  native  or  naturalized  citizen,  and  where  is  now  his 
domicil ;  and  if  ho  claims  in  his  own  right,  then  whether  he  was  a  citizen 
when  the  claim  ha<l  its  origin,  and  where  was  then  his  domicil;  and  if  he 
claims  in  the  right  of  another,  then  whether  such  other  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then  and  where  is  now  his 
domicil;  and  if,  in  either  case,  the  domicil  of  the  claimant  at  the  time 
the  claim  had  its  origin  was  in  any  foreign  country,  then  whether  such  a 
claimant  was  then  a  subject  of  the  government  of  such  country,  or  had 
taken  any  oath  of  allegiance  thereto. 

"4.  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  it  bad  its  origin,  belong  solely  and  absolutely  to  the  claimant; 
and  if  any  other  person  is  or  has  been  interested  therein,  or  in  any  part 
thereof,  then  who  is  such  other  person,  and  what  is  or  was  the  nature  and 
extent  o£  hm  iiiierest;  and  hoW;  when,  and  by  what  means  and  for  what 
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considerations  the  transfer  of  rights  or  interests,  if  any  sach  was  made, 
took  place  between  the  parties. 

'^5.  Whether  the  claimant,  or  any  other  who  may  at  any  time  have  been 
entitled  to  the  amount  claimed,  or  any  part  thereof,  hath  ever  received 
any,  and  if  any,  what  sum  of  money,  or  other  eqaivalent  or  indemuifira- 
tion,  for  the  whole  or  any  part  of  the  loss  or  ii^jury  upon  which  the  claim 
is  f  unded,  and  if  so,  when  and  from  whom  the  same  was  received. 

**  6.  Whether  the  claim  was  presented  prior  to  the  2d  day  of  July  I860, 
either  tu  the  Department  of  State  at  Washington,  or  to  the  Diplomatic 
Agents  of  said  United  Stat.es  at  San  Jose  de  Costa  Rica,  and  with  which 
and  at  what  time. 

''And  that  time  may  be  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above-mentioned, 

**  Eeeolvedf  That  this  Board  will  be  in  session  on  the  12th  day  of  March 
next,  and  will  then  proceed  to  decide  whether  the  memorials  which  shall 
then  have  been  filed  with  the  Secretary,  are  in  conformity  to  the  forego- 
ing orders,  and  proper  to  be  received  for  examination. 

'*  Ordered,  That  when  the  Board  shall  close  its  present  session,  it  will 
adjourn  to  meet  in  this  city,  on  the  12th  day  of  March  next,  and  will  then 
proceed  to  consider  the  claims  which  may  have  been  presented  in  con- 
formity to  the  foregoing  order,  and  all  such  cases  are  hereby  set  down  for 
hearing  at  that  time ;  and  if  any  claimant  desire  a  longer  time  in  which 
to  file  a  memorial  or  present  arguments,  he  must  file  a  written  motion  to 
that  efioct,  setting  forth  the  reasons  for  the  same  on  or  before  said  day. 

**Orderedf  That  all  motions  and  arguments  addressed  to  the  Board  be 
made  in  writing  and  filed  with  the  Secretary,  who  shall  note  thereon  the 
time  when  they  are  received;  but  brief  verbal  explanations  may  be  made 
by  the  claimants  or  their  agents  immediately  after  the  opening  of  each 
day's  session,  and  the  Commissioners  may,  in  special  cases,  hear  oral  argu- 
ments at  length,  upon  briefs  being  filed,  setting  forth  the  points  of  law 
and  fact  and  the  authorities  relied  on. 

**Ord€red,  That  the  following  rules  and  orders,  relating  to  testimony 
and  proofs,  hereafter  taken,  to  be  advanced  for  or  against  claims  which 
may  be  presented  for  adjudication,  be,  and  the  same  are  hereby  estab- 
lished.   All  other  proofs  will  be  passed  upon  as  ofi*ered : 

''  1.  The  proofs  in  support  of  the  claims  shall  be  filed  with  the  memo- 
rials, and  no  proofs  will  be  received  subsequently,  except  such  as  are 
strictly  to  rebut  proofs,  which  shall  have  been  presented  on  the  part  of 
Costa  Rica. 

"  2.  All  testimony  must  be  in  writinaj,  and  upon  oath  or  affirmation,  duly 
administered  according  to  the  laws  of  the  place  where  the  same  is  taken, 
by  a  magistrate  competent  by  such  laws  to  take  de])osifions,  having  no 
interest  in  the  claim  to  which  the  testimony  relates,  and  not  being  the 
agent  or  attorney  of  any  person  having  such  interest,  and  it  must  be  cer- 
tified by  him  that  such  is  the  ca«e. 

"3.  Depositions  for  claimants  taken  in  any  city,  port,  or  place,  without 
the  limits  of  the  United  States,  may  be  taken  beiore  any  consul  or  other 
public  civil  officer  of  the  Uuited  States,  re«ideut  in  such  city,  port,  or 
place,  having  no  interest,  and  not  being  agent  or  attorney  of  any  person 
having  an  interest  in  the  claim  to  which  the  testimony  so  taken  relates. 
Depositions  on  the  part  of  the  Government  of  Costa  Rica  may  be  taken 
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according  to  the  Ia'wb  of  the  place  where  taken,  which  shall  be  certified 
and  authenticated  in  the  cnstomary  form,  or  they  may  be  taken  before 
any  consul  or  other  pablic  civil  officer  of  the  United  States,  residing  at 
the  place  where  ench  depositions  are  taken.  In  all  other  oases,  whether 
in  the  United  States,  or  in  any  foreign  place,  the  right  of  the  person 
taking  the  same,  to  administer  oaths  by  the  laws  of  the  place  must  be 
proved. 

"4.  Every  affiant  or  deponent  must  be  required  to  state  in  his  deposi- 
tion his  age,  place  of  birth,  residence  and  occupation^  and  where  was  his 
residence  and  what  was  his  occupation  at  the  time  the  events  took  place 
iu  regard  to  which  he  deposes;  and  must  also  state  if  he  have  any,  and  if 
any,  what  interest  in  the  claim  to  support  which  his  testimony  is  taken; 
and  if  he  have  any  contingent  interest  in  the  same,  to  what  extent,  and 
upon  the  happening  of  what  event  he  will  be  entitled  to  receive  any  part 
of  the  sum  which  may  be  awarded  by  the  Commissioners.  He  must  also 
be  require«l  to  state  whether  he  be  the  agent  or  attorney  of  the  claimant, 
or  of  any  person  having  an  interest  in  the  claim. 

"5.  Original  pajiers  exhibited  in  proof  must  be  verified  as  originals  by 
the  oath  of  a  witness,  whose  credibility  must  be  certified  as  required  in 
the  second  of  these  rules;  but  whan  the  fact  is  within  the  exclusive 
knowle<lge  of  the  claimant,  it  may  be  verified  by  his  own  oath  or  affirma- 
tion. Papers  in  the  handwriting  of  any  person  who  has  deceased,  or 
whone  residence  is  unknown  to  the  claimant,  may  be  verified  by  proof  of 
surh  handwriting,  and  of  the  death  of  the  party,  or  his  removal  to  places 
unknown. 

**6.  All  testimony  taken  in  any  foreign  language,  and  all  papers  and 
drx'uments  in  any  foreign  language,  which  may  be  exhibited  in  proof, 
must  be  accompanied  by  a  translation  of  the  same  into  the  English 
language. 

"  7.  When  the  claim  arises  from  the  seizure  or  loss  of  any  ship  or  vessel, 
or  the  cargo  of  any  ship  or  vessel,  a  certified  copy  of  the  enrollment  or 
registry  of  such  ship  or  vessel  must  be  produced,  together  with  the  origi- 
nal clearance,  manifests,  and  all  other  papers  and  docnments  required  by 
the  laws  of  the  United  States,  which  she  possessed  on  her  last  voyage 
from  the  United  States,  when  the  same  are  in  the  possession  of  the  claim- 
ant, or  can  be  obtained  by  him;  and  when  not,  certified  copies  of  the 
same  must  be  produced,  together  with  his  oath  or  affirmation  that  the 
originals  are  not  in  his  possession,  and  can  not  be  obtained  by  him. 

"8.  In  all  cases  where  property  of  any  description  for  the  seizure  or 
loss  of  which  a  claim  has  been  presented,  was  at  the  time  of  such  weizure 
or  loss  insured,. the  original  policy  of  insurance,  or  a  certified  copy  there- 
of, must  be  produced. 

"9.  If  the  claimant  be  a  naturalized  citizen  of  the  United  States,  a  copy 
of  the  record  of  his  naturalization,  duly  certified,  must  be  produced. 

*'  10.  Documentary  proof  shall  be  authenticated  by  proper  certificates 
or  by  the  oath  of  a  witness. 

"  11.  When  a  claimant  shall  have  filed  his  proofs  iu  chief,  the  proof  on 
the  part  of  the  Government  of  Costa  Rica  shall  be  filed  within  the  term 
of  ninety  days.  But  upon  good  cause  shown,  on  either  side,  the  period 
prescribed  may  be  extended  in  particular  cases. 
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**  12.  The  name  of  the  counsel  or  agent  for  each  claimant  shall,  with 
his  address,  be  signed  to  the  memorial  and  entered  upon  the  record,  so 
that  all  necessary  notices  may  be  served  upon  such  counsel  or  agent, 
respecting  case. 

''Chas.  W.  Davis,  Secretary. 
''Office  of  Joint  Commission  of  the 
United  States  and  Costa  Rica, 
''Washington,  February  8, 186S." 

The  mixed  commission  under  the  conven- 
Mencan  Commission  ^^^^  between  the  United  States  and  Mexico 
or  lobo. 

of  July  4, 1868,  adopted  August.  10,  1869,  the 

following  rules: 

''Rules  and  Regulations  of  the  Commissioners  under  the  convention  between  the 
United  States  of  America  and  the  United  States  of  Mexico  of  July  4,  1868, 

"All  claluiH  filed  with  the  commission  by  the  respective  governmenta 
shall  be  entered  in  duplicate  dockets,  one  kept  by  each  of  the  two  secre- 
taries, in  his  respective  language,  in  the  order  in  which  they  are  referred. 

"  Separate  dockets  shall  be  kept  for  the  claims  respectively  of  citizens 
of  the  United  States,  and  for  those  of  citizens  of  the  Mexican  Republic. 

"  Duplicate  records  shall  be  kept  in  like  manner  of  all  the  proceedings 
of  the  commissioners. 

"  2.  All  claims  provided  for  by  the  convention  shall  be  presented  through 
the  respective  governments  on  or  before  the  31st  day  of  March  1870,  unless 
at  a  later  day,  for  special  cause  shown  to  the  satisfaction  of  the  commis- 
sioners. 

**3.  All  persons  having  claims  shall  file  memorials  of  the  same  with  the 
respective  secretaries. 

"  Every  memorial  shall  be  signed  and  verified  by  the  claimant,  or,  in 
his  absence  from  the  District  of  Columbia,  by  his  attorney  in  fact,  such 
absence  being  averred  by  such  attorney,  and  it  shall  be  subscribed  by  his 
soliritor  or  counsel. 

"  It  shall  set  forth  particularly  the  origin,  nature  and  amount  of  the 
claim,  with  other  circumstances  as  follows: 

'*{a)  The  amount  of  the  claim ;  the  time  when  and  place  where  it  arose ; 
the  kind  or  kinds  and  amount  of  property  lost  or  injured;  the  facts  and 
circumstances  attending  the  loss  or  injury  out  of  which  the  claim  arises; 
and  all  the  facts  upon  which  the  claim  is  founded. 

"  {b)  For  and  on  behalf  of  whom  the  claim  is  preferred. 

*'  (c)  Whether  the  claimant  is  now  a  citizen  of  the  United  States  or  of 
the  Mexican  Republic,  as  the  case  may  require;  and  if  so,  whether  he  is 
a  native  or  a  naturalized  citizen,  and  where  is  now  his  domicil;  and  if  he 
claims  in  his  own  right,  then  whether  he  was  a  citizen  when  the  claim 
ha<l  its  origin,  and  where  was  then  his  domicil ;  and  if  he  claims  in  right 
of  another,  then  whether  such  other  was  a  citizen  when  the  claim  had  its 
origin,  and  where  was  then,  and  where  is  now,  his  domicil ;  and  if  in 
either  case  the  domicil  of  the  claimant,  at  the  time  the  claim  had  its 
origin,  was  in  any  foreign  country,  then  whether  such  claimant  was  then 
a  subject  of  the  government  of  such  country,  or  had  taken  any  oath  of 
allegiance  thereto. 
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'*  (d)  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  it  had  its  origin,  belong  solely  and  absolutely  to  the  claimant ; 
and  if  any  other  person  is  or  has  been  interested  therein,  or  in  any  part 
thereof,  then  who  is  such  other  person,  and  what  is  or  was  the  natnre  and 
extent  of  his  interest;  and  how,  when,  and  by  what  means  and  for  what 
considerations  the  transfer  of  rights  or  interests,  if  any  snch  was  made, 
took  place  between  the  parties. 

''  («)  Whether  the  claimant,  or  any  other  who  may  at  any  time  have 
been  entitle^l  to  the  amount  claimed,  or  any  part  thereof,  had  ever  received 
any,  and  if  any,  what  sum  of  money,  or  other  equivalent  or  indemnifica- 
tion, for  the  whole  or  any  part  of  the  loss  or  injury  upon  which  the  claim 
is  founded:  and  if  so,  when  and  from  whom  the  same  was  received. 

"  (/)  Whether  the  claim  was  presented  prior  to  the  1st  of  February 
1869  to  the  Department  of  State  of  either  government,  or  to  the  minister 
of  the  United  States  at  Mexico,  or  that  of  the  Mexican  Republic  at  Wash- 
ington, and  to  which  and  at  what  time. 

'*4.  All  motions  and  arguments  addressed  to  the  commissioners  shall 
be  made  in  writing  and  filed  with  the  secretaries,  who  shall  note  thereon 
the  time  when  they  are  received. 

''Brief  verbal  explanations  may  be  made  after  the  opening  of  each  day's 
session,  by  or  in  behalf  of  the  agents  of  the  respective  governments. 

"5.  All  testimony  and  proofs  hereafter  taken,  other  than  papers  and 
documents,  referred  by  either  government,  whether  taken  in  support  of  or 
in  opposition  to  pending  claims,  will  be  taken  and  filed  subject  to  the  fol- 
lowing regulations: 

'<  (a)  Proofs  in  support  of  claims  shall  be  filed  with  the  memorial :  no 
prooft)  will  be  received  subsequently,  except  such  as  may  be  responsive  to 
proofs  presented  on  the  part  of  either  government,  unless  for  special 
cause  shown,  and  supported  by  affidavit  or  affirmation,  according  to  the 
law  of  the  respective  countries. 

"(6)  All  testimony  must  be  in  writing,  and  upon  oath  or  affirmation 
duly  administered  according  to  the  laws  of  the  place  where  the  same  is 
taken,  by  a  magistrate  competent  by  such  laws  to  take  depositiouH,  hav- 
ing no  interest  m  the  claim  to  which  the  testimony  relates,  and  not  being 
the  agent  or  attorney  of  any  person  having  such  interest,  and  it  must  be 
certified  by  him  that  such  is  the  case.  The  credibility  of  the  affiant  or 
deponent,  if  known  to  such  magistrate  or  other  person  authorized  to  take 
such  testimony,  must  be  certified  by  him,  and  if  not  known,  must  be  cer- 
tified on  the  same  paper  upon  oath,  by  some  other  person  known  to  such 
magistrate,  having  no  interest  in  such  claim,  and  not  being  the  agent  or 
attorney  of  any  person  having  such  interest,  whose  credibility  must  be 
certified  by  such  magistrate.  The  deposition  must  be  reduced  to  writing 
by  the  person  taking  the  same,  or  by  some  person  in  his  presence  having 
no  interest,  and  not  being  the  agent  or  attorney  of  any  person  having  an 
interest  in  the  claim,  and  must  be  carefully  read  to  the  deponent  by  the 
magistrate  before  being  signed  by  him,  and  must  be  signed  by  him  in  the 
presence  of  the  officer,  and  this  must  be  certified. 

**  (c)  Depositions  taken  in  any  city,  port,  or  place,  neither  within  the 
limits  of  the  United  States  nor  within  those  of  the  Mexican  Republic, 
may  be  taken  before  any  diplomatic  or  consular  officer  of  either  govern- 
ment, residing  in  such  city,  ]K>rt,  or  place,  he  having  no  interest  and  not 
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being  agent  or  attorney  of  any  person  having  an  interest  in  the  claim  to 
which  the  testimony  so  taken  relates.  In  all  other  cases,  whether  in  the 
United  States  or  in  the  Mexican  Republic^  or  any  other  foreign  place,  the 
right  of  the  person  taking  the  same  to  administer  oaths  by  the  laws  of 
the  place  must  be  proved. 

"(d)  Every  affiant  or  deponent  is  required  to  state  in  his  deposition  hin 
age,  place  of  birth,  residence,  and  occupation,  and  where  was  his  resi- 
dence and  what  was  his  occupation  at  the  time  the  events  took  place,  in 
regard  to  which  he  deposes;  and  must  also  state  if  he  have  any,  and  if 
any,  what  interest  in  the  claim  to  support  which  his  testimony  is  taken, 
and  if  he  have  any  contingent  interest  in  tbe  same  to  what  extent,  and 
upon  the  happening  of  what  event  he  will  be  entitled  to  receive  any  part 
of  the  sum  which  may  be  awarded  by  the  commissioners.  He  must  also 
be  required  to  state  whether  he  be  the  agent  or  attorney  of  the  claimant, 
or  of  any  person  having  an  interest  in  the  claim. 

"(e)  Original  papers  or  other  documents  exhibited  in  proof  must  be 
certified  as  required  in  the  second  of  these  rules;  but  when  the  fact  is 
within  the  exclusive  knowledge  of  the  claimant,  it  may  be  verified  by 
his  own  oath  or  affirmation.  Papers  in  the  handwriting  of  any  person 
deceased  or  whose  residence  is  unknown  to  the  claimant,  may  be  verified 
by  proof  of  such  handwriting,  and  of  the  death  of  the  party,  or  his 
removal  to  places  unknown. 

*^(f)  When  the  claim  arises  from  seizure  or  loss  of  any  vessel,  or  carjro 
of  any  ship  or  vessel,  a  certified  copy  of  the  enrollment  or  registry  of 
such  ship  or  vessel  must  be  produced,  together  with  the  original  clear 
ance,  manifest,  and  all  other  papers  and  documents  required  by  the  Iaw8 
of  the  United  States  or  of  the  Mexican  Republic,  as  the  case  may  be, 
which  she  possessed  on  her  last  voyage,  when  the  same  are  in  the  posses- 
sion of  the  claimant,  or  can  be  obtained  by  him;  and  when  not,  certified 
copies  of  the  same  must  be  produced,  together  with  the  oath  or  affirma- 
tion, according  to  the  law  of  the  respective  countries,  that  the  originals 
are  not  in  his  possession,  and  can  not  be  obtained  by  him. 

"(g)  In  all  cases  where  property  of  any  description,  for  the  seizure  or 
loss  of  which  a  claim  has  been  presented,  was  at  the  time  of  such  seizure 
or  loss,  insured,  the  original  policy  of  insurance,  or  a  certified  copy  thnreof 
must  be  produced. 

"(h)  If  the  claimant  be  a  naturalized  citizen  of  the  United  States  or  of 
the  Mexican  Republic,  as  the  case  may  be,  a  copy  of  the  record  of  his 
naturalization,  duly  certified,  must  be  produced. 

''6.  Of  all  memorials,  twenty  printed  copies  in  quarto  form  in  English, 
and  twenty  in  Spanish,  shall  be  filed  with  the  respective  secretaries. 

** Citizens  of  the  United  States  may  file  their  documents  and  proofs  in 
English,  and  citizens  of  the  Mexican  Republic  may  file  theirs  in  Spanish, 
and  in  both  cases  in  manuscript,  subject  to  the  further  order  of  the  com- 
missioners in  this  respect. 

"7,  When  a  claimant  shall  have  filed  his  proofs  in  chief,  and  argument 
in  support  thereof,  the  adverse  proofs  and  argument  on  the  part  of  the 
United  States,  or  of  the  Mexican  Republic,  shall  be  filed  within  the  term 
of  four  months;  but  upon  good  cause  shown  on  either  side  this  period 
may  be  extended  in  particular  cases. 
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'*  Ordered,  That  when  the  commissioD  shall  close  its  present  session,  it 
will  a4Joimi  to  meet  in  this  city  on  the  first  Monday  of  December  next, 
and  will  then  proceed  to  consider  whether  the  memorials  which  shall  then 
have  been  filed  with  the  secretaries  are  in  due  form  and  proper  to  be 
rect^ived  for  examination;  and  all  snch  papers  are  hereby  set  down  for 
bearing  at  that  time;  and  if  any  claimant  desire  a  longer  time  in  which 
to  Hie  a  memorial,  or  present  argnments,  he  mast  file  a  written  motion  to 
rbat  efifect,  setting  forth  the  reasons  for  the  same,  on  or  before  said  day. 
"  By  order  of  the  commissioners : 

''  Gborok  O.  Gaithkr, 
''J.  Carlos  Mexia, 

'*8eer^ar%eeJ* 

It  will  be  observed  that  the  foregoing  rales  were  in  the  main 
a  copy  of  the  rales  adopted  by  the  New  Granadian  commis- 
sion, which  were  substantially  the  same  as  the  rales  of  the 
board  ander  the  act  of  March  3,  1849.  The  latter  rales  were, 
with  some  modifications,  pablished  by  the  Department  of 
State  of  the  United  States  in  1865  for  the  information  and 
gaidance  of  citizens  of  the  United  States  having  claims  against 
foreign  governments.  The  rales  adopted  by  the  United  States 
and  Mexican  commission  departed,  however,  in  two  particu- 
lars from  the  precedents  jast  mentioned.  These  departures 
were  discussed  by  Mr.  Ashton,  coansel  for  the  United  States, 
in  a  paper  submitted  to  that  commission  December  13, 1809,  as 
follows: 

"  1.  The  first  and  more  important  change  occnrs  in  the  provision  touch- 
ing the  aathority  to  take  depositions  before  consuls,  which  in  the  present 
mles  is  in  the  following  language : 

'"Depositions  taken  in  any  city, port,  or  place  neiiker  within  the  limits  of 
the  United  Statee,  nor  within  thoee  of  the  Mexican  Repuhlic^  may  be  taken  be- 
fore any  diplomatic  or  consular  officer  of  either  government,  residing  in 
such  city,  port  or  place,  he  having  no  interest  and  not  being  agent  or 
attorney  of  any  person  having  an  interest  in  the  claim  to  which  the 
testimony  so  taken  related.' 

"It  wiU  be  perceived  that  unless  consuls  in  Mexico  are  authorized  by 
the  effect  of  the  preceding  rule  to  take  depositions,  this  provision  would 
prevent  the  consular  officers  of  the  United  States  in  Mexico  from  taking 
depositions  in  support  of  claims  of  American  citizens,  and  consular  offi- 
cers of  Mexico  in  this  country  from  taking  similar  depositions  in  support 
of  claims  of  citizens  of  Mexico  against  the  United  States. 

''  But  by  the  rules  of  the  previous  commissions  and  those  promulgated 
by  the  Department  of  State,  depositions  taken  anywhere  without  the 
limita  of  the  United  States,  are  authorized  to  be  taken  before  a  consul  or 
other  public  civil  officer  of  the  United  States. 

"The  following  in  the  provision  common  to  these  three  sets  of  rules  to 
which  I  have  referred: 
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"'Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of 
the  United  States,  may  be  taken  before  any  consul  or  other  public  civil 
officer  of  the  United  States  resident  in  such  city,  port,  or  place,  having  no 
interest  and  not  being  agent  or  attorney  of  any  person  having  an  interest 
in  the  claim  to  which  the  testimony  so  taken  relates.'  So  tliat  for  the  words 
in  the  old  rules  '  without  the  limits  of  the  United  States '  are  substituted  in 
the  present  rules  the  words  *  neither  within  the  limits  of  the  United  States 
nor  within  those  of  the  Mexican  Republic' 

'^I  am  not  apprised  of  the  reason  which  indnced  this  change,  nor  was 
my  attention  called  to  it  until  after  the  publication  of  the  present  rules. 

''It  will  be  for  the  commission  to  say  whether  the  rules  in  this  particu- 
lar should  not  be  amended  so  as  to  conform  to  the  precedents  on  which 
they  are  based. 

"For  myself  I  do  not  perceive  any  objection  to  entertaining  proofe 
taken  before  American  diplomatic  and  consular  officers  in  Mexico,  or  those 
taken  on  behalf  of  citizens  of  Mexico  before  diplomatic  or  consular  officers 
of  that  Republic  in  this  country. 

"  If  the  rules  are  so  amended  I  presume  the  following  provision  would 
be  in  substantial  conformity  with  the  corresponding  rnles  of  other  com- 
missions. 

'"Depositions  in  support  of  claims  of  citizens  of  the  United  States 
taken  in  any  city,  port,  or  place  without  the  limits  of  the  United  States, 
may  be  taken  before  any  diplomatic  or  consular  or  other  public  civil 
officer  of  the  United  States  resident  in  such  city,  port  or  place  having  no 
interest  and  not  being  agent  or  attorney  of  any  person  having  an  interest 
in  the  claim  to  which  the  testimony  so  taken  relates;  and  depositions  in 
snpport  of  the  claims  of  citizens  of  the  Mexican  Republic,  taken  in  any 
city,  port,  or  place  without  the  limits  of  the  Republic  of  Mexico  may  be 
taken  before  any  diplomatic,  consular  or  other  public  civil  officer  of  the 
Mexican  Republic,  resident  in  such  port  or  place,  having  no  interest  and 
not  being  agent  or  attorney  of  any  person  having  au  interest  in  the  claim 
to  which  the  testimony  so  taken  relates.' 

"I  discover  also  that  sub-rule  (e),  Rule  5,  as  it  may  be  called,  is  in  a 
somewhat  different  form  from  the  corresponding  rule  of  the  other  com- 
missions, and  it  h&R  given  rise  to  much,  though  1  think  unnecessary, mis- 
understanding and  criticism. 

"This  rule  is— -'Original  papers  or  other  documents  exhibited  in  proof 
must  be  certified  as  required  in  the  second  of  these  rules;  but  when  the 
fact  is  within  the  exclusive  knowledge  of  the  claimant  it  may  be  verified 
by  his  own  oath  or  affirmation.' 

"The  rules  under  the  convention  with  the  United  States  of  Colombia 
provide  as  follows : 

"  'Original  papers  exhibited  in  proof  must  be  verified  as  originals  by  the 
oath  of  a  witness  whose  credibility  must  be  certified  as  required  in  the 
second  of  those  rules.' 

"The  rules  of  the  commission  under  the  Mexican  treaty  of  1848,  and 
those  of  the  State  Department  are  in  the  same  words. 

"There  is  no  necessity,  in  my  opinion,  for  any  change  in  the  rule  on  the 
subject  of  the  proof  of  original  papers  ofi'ered  in  evidence,  and  the  present 
rule  might  with  advantage  be  made  to  conform  to  the  precedents  as  follows : 
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"' Original  papers  exhibited  in  proof  niuHt  be  verified  as  originals  by 
the  oath  of  a  witnees  whose  credibility  ninst  be  certified  as  reciuired  in 
Ruled,  sabdivision  (6).' 

''And  I  would  re8X>ectfally  suggest  whether  in  framing  this  amendment 
there  should  not  be  inserted  an  exception,  based  on  the  treaty,  in  favor  of 
original  papers  preferred  or  presented  to  the  commission  by  either  govern, 
ment;  that  is  to  say,  whether  the  rule  should  not  read^  'Original  papers 
exhibited  in  proofs  except  papers  referred  by  either  goyemment,  must  be 
verified/  etc.  This  qualification,  it  is  true,  is  contained  in  a  previous 
provision  of  the  roles  which  excepts  '  papers  and  documents  referred  by 
either  government'  from  the  operation  of  the  rules  altogether,  as  I  uuder- 
Htand.  But  I  think  the  exception  should  also  be  contained  iu  the  partic- 
alar  provision  to  which  I  have  referred.  I  submit  this  suggestion  also  to 
the  better  judgment  of  this  honorable  commiBsion. 

''I  desire  also  to  suggest  an  additional  rule  substantially  in  the  words 
of  the  act  of  Congress,  passed  on  January  the  8th,  1869,  which  authorizes 
certified  copies  of  all  papers  on  file  in  any  consulate  receivable  in  evidence 
in  courts  of  the  United  States.    This  act  is  as  follows : 

''  ^That  copies  of  all  official  papers  and  papers  belonging  to  or  filed  or 
remaining  in  the  office  of  any  consul,  vice-consul,  or  commercial  agent  of 
the  United  States,  and  of  all  official  entries  in  the  books  or  records  of  any 
such  office,  shall,  when  certified  under  the  hand  and  official  seal  of  the 
proper  consul,  vice-consul  or  commercial  agent,  be  admitted  in  evidence 
in  all  the  courts  of  the  United  States.'  ^ 

**  It  is  my  duty  to  bring  to  the  notice  of  the  commissioners  the  fact  that 
many  claimants,  having  small  claims,  allege  that  it  will  be  Impossible  for 
them  to  comply  with  the  rule  which  requires  the  translation  and  printing 
of  memorials.  I  am  persuaded  that  no  hardship  will  be  occasioned  by 
this  rule  in  the  large  mtgority  of  claims;  but  I  feel  impressed  by  the  sug- 
gestion that  in  some  small  oases  the  claimants  will  find  great  difficulty  in 
advancing  the  necessary  money  to  pay  the  expense  of  the  printing. 

''In  this  situation  of  the  matter  I  have  said  to  the  representatives  of 
several  claimants  who  assured  me  that  it  would  be  impossible  for  their 
clients  to  incur  the  expense  of  printing  their  petitions,  that  I  presumed 
that  the  commissioners  would  entertain  a  motion  in  any  case,  where  the 
fact  of  poverty  was  established  by  affidavit,  or  otherwise,  to  permit  the 
ease  to  proceed  without  printing  the  memorial. 

''It  seems  to  me  that  while  no  express  exception  should  be  made  in  the 
present  rule,  it  might  advantageously  be  understood  that  the  counsel  of 
each  government  should  be  at  liberty  to  apply  for  a  relaxation  of  the  rule 
m  any  case  where  he  can  show  by  proper  proof  the  necessity  for  such 
relaxation." 

December  20, 1869,  Mr.  Cushing^  as  coansel  for  Mexico^  filed 
the  foUowiDg  paper: 

''The  undersigned,  counsel  and  agent  of  the  Mexican  Republic,  in 
response  to  the  motion  of  Mr.  Ashton,  counsel  and  agent  of  the  United 
States  of  America,  of  the  13th  inst.,  has  the  honor  to  state  as  follows : 

"I.  It  was  the  object  of  counsel  on  both  sides  in  the  presentation  of  the 
draft  of  regulations  prepared  by  them,  as  truly  suggested  by  Mr.  Ashton, 
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in  the  above-mentioned  motion,  to  follow  in  substance  and  language  the 
precedents  of  prey  ions  commissions  of  this  nature,  in  so  for  as  they  might 
be  applicable  to  the  circumstances  of  the  present  commission,  and  in 
this  point  of  view  particular  attention  was  given  by  us  to  the  regula- 
tions of  the  United  States  commission  for  the  adjudication  of  claims 
under  the  treaty  of  Guadalupe  Hidalgo,  those  of  the  mixed  commission  be- 
tween the  United  States  and  New  Granada  (now  Colombia),  and  that 
between  the  United  States  and  the  Republic  of  Costa  Rica. 

"  But  the  regulations  of  the  two  last-named  commissions  follow  almost 
literally  the  regulations  of  the  first  named;  and  in  this  respect  they  are 
imperfect,  and  inapplicable  to  the  present  circumstances;  for  the commis 
sion  under  the  treaty  of  Guadalupe  Hidalgo  was  an  ex  parte  and  exclusive 
commission,  in  which  the  United  States  of  America  alone,  and  no  other 
government,  took  part  or  had  interest.  It  was  in  fact  a  purely  domestic 
tribunal,  established  as  such  by  a  law  of  the  American  Congress.  Its 
regulations  were  formed  on  that  hypothesis,  and  in  that  respect  they  do 
not  suffice  for  the  purposes  of  a  mixed  commission,  representing  two 
distinct  sovereign  powers. 

''Thus  it  is  that  those  regulations  contain  the  following  article: 

'**6,  All  testimony  taken  in  any  foreign  language,  and  all  papers  and 
documents  in  any  foreign  language,  which  may  be  exhibited  in  proof, 
must  be  accompanied  by  a  translation  of  the  same  in  the  English  language.' 

''This  provision,  assuming  that  all  language  not  'English'  was  'foreign' 
to  the  commission,  and  implying  that  all  papers  in  the  Spanish  language 
must  be  translated  into  English,  plainly  indicates  the  ex  parte  character 
of  the  commission,  and  of  its  regulations. 

"  But  the  present  commission  is  a  mixed  one  to  which  the  Spanish  lan- 
guage is  no  more  foreign  than  the  English;  so  the  phrase  in  these  regula- 
tions quoted  by  Mr.  Ashton  as  to  taking  depositions  'without  the  limits 
of  the  United  States '  by  consuls,  assuDied  that  the  United  States,  and  they 
alone,  were  intereste<l  or  had  Jurisdiction  of  the  subject-matter. 

"  The  undersigned  while  revising  in  cooperation  with  Mr.  Ashton  the 
regulations  of  previous  commissions  and  rendering  them  applicable  to  the 
present  commission  by  proper  modifications,  had  no  object  in  view  except 
that  of  rendering  the  regulations  perfectly  reciprocal  and  equal  as  they 
should  be  in  order  to  assist  the  commissioners  in  doing  impartial  justice 
to  the  independent  powers  which  they  respectively  represent,  each  of 
them  having  reclamations  against  the  other  subjected  to  the  adjudication 
of  the  honorable  commissioners. 

"And  the  undersigned  considered  that  this  perfect  reciprocity  of  regu- 
lation was  important  on  the  present  occasion,  not  merely  on  account  of 
its  intrinsic  and  unquestioned  Justice,  but  also  on  account  of  the  great 
number  and  of  the  immense  magnitude  in  amount  and  in  signal  instances 
the  apparently  fraudulent  character  of  claims  preferred  by  citizens  of  the 
United  States  against  his  client,  the  Mexican  Republic. 

"  II.  In  this  view  it  was,  and  in  this  only,  that  any  modification  was 
proposed  by  the  undersigned  in  the  regulations  touching  the  matter  of 
evidence. 

"  In  this  respect  the  Mexican  Government  has  no  desire  apart  from  that 
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of  making  jast  inquiry  after  trath  and  of  exoladtD^  falsi^hood ;  which 
objects,  it  18  conceived,  mast  be  equally  important  in  the  estimation  of 
the  American  Government.  And  it  is  not  the  object  or  desire  of  the  Mex- 
iean  Government  to  interpose  any  impediment  whatever  in  the  way  of 
elaimants,  citizens  of  the  United  States,  seeking  testimony  within  the 
Mexican  Republic;  on  the  contrary,  its  desire  and  object  are  that  snch 
citizens  of  the  United  States  shall  enjoy  all  fit  and  legal  facilities  in  this 
respeety  in  the  same  way  that  it  expects  that  Mexicans  shall  enjoy  similar 
fscilities  within  the  territory  of  the  United  States. 

''In  both  cases,  however,  testimony  must  be  taken  in  conformity  with 
the  laws  of  the  country  in  which  it  is  taken.  Otherwise  such  testimony 
will  be  comparatively  valueless,  or  will  at  any  rate  be  destitute  of  any 
sanction  of  law  binding  on  the  conscience  of  the  witness,  so  as  to  open 
wide  the  door  to  admit  falsehood  and  misrepresentation  without  check  or 
stint. 

''In  this  view  the  language  of  the  regulation  on  the  subject  of  consuls 
proposed  by  Mr.  Ashton  seems  to  the  undersigned  to  be  more  comprehen- 
sive than  would  be  compatible  with  the  laws'  either  of  the  Mexican 
Republic  or  of  the  United  States,  and  to  be  of  inconvenient  extension. 

"It  may  be  tested  by  applying  it  to  the  taking  of  testimony  within  the 
the  United  States. 

"  The  proposed  amendment  provides,  in  effect,  that  depositions  in  sup- 
port of  claims  of  citizens  of  the  Mexican  Republic  may  be  taken  in  the 
United  States,  before  any  disinterested  diplomatic,  consular,  or  any  other 
public  civil  officer  of  the  Mexican  Republic  resident  in  the  United  States. 
"  But  has  the  Mexican  minister  in  Washington  or  the  Mexican  consul  in 
New  York  any  power  to  compel  the  attendance  before  him,  as  deponent, 
of  any  citizen  of  the  United  States  or  any  subject  of  England,  France,  or 
Germany  f  Could  such  minister  or  consul  administer  a  lawful  or  obliga- 
tory oatii  to  any  such  deponent f  Would  a  voluntary  deposition  given 
under  such  circumstances  have  any  legal  sanction f  Would  it  be  received 
in  any  court  of  justice  of  the  United  Statest  To  each  and  all  these  ques- 
tions the  answer  must  be  in  the  negative,  as  the  undersigned  humbly 
conceives. 

"  Similar  questions  with  similar  answers  would  have  to  be  given  in  re- 
spect to  depositions  taken  in  the  Mexican  Republic  by  any  diplomatic, 
consular,  or  other  public  civil  officer  of  the  United  States  resident  there, 
unless  in  the  case  of  depositions  by  citizens  of  the  United  States. 

"But  the  Mexican  Government  desires  to  go  to  the  utmost  point  of 
legality  in  order  to  facilitate  the  business  of  the  commission,  and  it  is 
not  presumed  or  supposed  that  the  American  Government  can  desire  to  go 
beyond  that  points 

"III.  Entertaining  these  views  of  the  question  the  undersigned,  in  lieu 
of  the  provision  proposed  by  Mr.  Ashton,  proposes  the  following,  viz. : 

"'Depositions,  whether  in  support  of  claims  of  citizens  of  the  United 
States  and  in  response  thereto,  or  in  support  of  claims  of  citizens  of 
the  Mexican  Republic  and  in  response  thereto,  may  be  taken  within  the 
jurisdiction  of  either  government  by  any  magistrate,  public  functionary 
or  other  person,  before  whom  such  depositions  may  be  lawfully  taken, 
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according  to  the  laws  of  the  United  States  of  America,  if  the  depositions 
be  taken  there,  or  according  to  the  laws  of  the  United  Mexican  States, 
if  taken  within  the  Mexican  Republic' 

**  IV.  The  undersigned  sees  no  objection  to  the  other  amendment  of  the 
rules  proposed  by  Mr.  Ashton,  if  there  be  any  occasion  for  it.  It  is  in  effect 
but  declaratory  of  that  which  seems  to  be  the  proper  construction  of  the 
existing  rules. 

"If,  however,  it  has  intention  of  possible  construction  beyond  this,  then 
the  undersigned  thinks  it  ought  not  to  be  adopted  by  the  commissioners. 
He  does  not  think  it  was  the  purpose  of  the  commission  to  enable  parties 
to  be  dispensed  ft-om  all  legal  modes  of  proof,  by  filing  them  with  the 
executive  officers  of  the  respective  governments.  Papers  heretofore  filed, 
protests,  depositions,  letters,  may  come  before  the  commissioners  for  what 
they  are  worth.  But  to  make  the  executive  of  each  government  the  chan- 
nel of  the  introduction  before  the  commissioners  of  anything  and  every- 
thing, hereafter  and  at  all  times,  in  the  place  of  regular  evidence,  would 
unsettle  the  business  of  the  commission,  obstruct  instead  of  promote  the 
search  after  truth,  add  greatly  to  the  labor  of  counsel,  and  especially  to 
that  of  the  defensive  duties  incumbent  on  the  agents  of  the  respective 
governments. 

''  For  it  is  to  be  remembered  that  the  duties  of  the  commission  involve 
the  reception  and  hearing  of  much  responsive  evidence,  which  will  be 
necessary  in  behalf  of  the  United  States  and  still  more  so  in  behalf  of  the 
Mexican  Republic. 

**  y.  As  to  the  third  amendment  proposed  by  Mr.  Ashton,  the  under- 
signed respectfully  submits  that  it  would  be  inexpedient  to  change  the 
standing  rules  in  this  respect,  and  that  if  any  claims  present  themselves  so 
trivial  in  amount  as  not  to  support  the  small  cost  of  printing,  such  casee 
may  well  be  left  to  be  disposed  of  as  they  arise  in  the  merciful  discretion 
of  the  commissioners. 

"  VI.  The  undersigned  begs  leave  to  suggest  to  the  commissioners  the 
necessity  of  making  some  provision  on  the  subject  of  translations;  which 
are  uniformly  required  by  all  courts  of  justice,  and  which  have  been 
heretofore  required  by  previous  commissions.'^ 

December  23, 1869,  the  commissioners,  having  considered  the 
motion  of  Mr.  Ashton  and  Mr.  Cushing's  reply,  directed  the 
following  preamble  and  order  to  be  entered  in  the  journal : 

'^The  commissioners  being  of  the  opinion  that  they  have  no  power  to 
regulate  the  taking  of  evidence  or  the  production  of  the  same  before  them, 
either  in  support  of  or  in  answer  to  any  claim,  but  that  the  whole  matter 
by  the  treaty  has  been  reserved  to  the  discretion  of  the  high  contracting 
parties;  it  is 

**  Ordered,  That  the  rules  heretofore  promulgated  by  this  commission, 
regulating  the  taking  of  depositions  and  authentication  of  papers  and 
documents  be  rescinded;  and  that  the  secretaries  communicate  this  act  to 
the  Secretary  of  State  of  the  United  States  and  the  minister  of  Mexico 
resident  at  Washington,  and  further  caus«»  the  same  to  be  published  in  a 
convenient  number  of  the  newspapers  of  both  countries.'^ 
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The  rules  as  thus  amended  and  promulgated  were  as  follows: 

^'  Rules  and  Regulations  of  the  CommissUmere  appointed  under  the  Convention 
between  the  United  States  of  America  and  the  United  States  of  Mexico y  of 
July  4,  1868,  as  adopts  August  the  10th  1869  and  amended  hg  order  of  the 
23d  of  December  1869. 

''1.  All  claims  iiled  with  the  commission  by  the  respective  governments 
Hhall  be  entered  in  duplicate  dockets,  one  kept  by  each  of  the  two  secre- 
taries, in  bis  respective  lanj^uage,  in  the  order  In  which  they  are  referred. 

'' Separate  dockets  shall  be  kept  for  the  claims  respectively  of  citizens 
of  the  United  States,  and  for  those  of  citizens  of  the  Mexican  Republic. 

'^ Duplicate  records  shall  be  kept  in  like  manner  of  all  the  proceedings 
of  the  Comiuissioncn. 

^'2.  All  claims  provided  for  by  the  Convention  shall  be  presented 
through  the  respective  governments,  on  or  l>efore  the  31st  day  of  March, 
1870,  unless  at  a  later  day,  for  special  cause  shown  to  the  satisfaction  of 
the  Commissioners. 

"  3.  All  persons  having  claims  shall  file  memorials  of  the  same  with  the 
renpective  secretaries. 

''Every  memorial  shall  be  signed  and  verified  by  the  claimant,  or,  in 
his  absence  from  the  District  of  Columbia,  by  his  attorney  in  fact,  such 
absence  being  averred  by  snoh  attorney,  and  it  shall  be  subscribed  by  his 
solicitor  or  counsel. 

"It  shall  set  forth,  particularly,  the  origin,  nature,  and  amount  of  the 
claim,  with  other  circumstances,  as  follows: 

''  (a)  The  amount  of  the  claim;  the  time  when  and  place  where  it  arose ; 
the  kind  or  kinds  and  amount  of  property  lost  or  injured;  the  facts  and 
circumstances  attending  the  loss  or  injury  out  of  which  the  claim  arises; 
and  all  the  facts  upon  which  the  claim  is  founded. 

"(6)  For  and  on  behalf  of  whom  the  claim  is  preferred. 

"(c)  Whether  the  claimant  is  now  a  citizen  of  the  United  States  or  of 
the  Mexican  Republic,  as  the  cose  may  require;  and  if  so,  whether  he  is 
a  native  or  naturalized  citizen,  and  where  is  now  his  domicil ;  and  if  he 
claims  in  his  own  right,  then  whether  he  was  a  citizen  when  the  claim 
had  its  origin,  and  where  was  then  his  domicil;  and  if  he  claims  in  the 
right  of  another,  then  whether  such  other  was  a  citizen  when  the  claim 
had  its  origin,  and  where  was  then,  and  where  is  now,  his  domicil;  and 
if  in  either  case  the  domicil  of  the  claimant,  at  the  time  the  claim  had 
its  origin,  was  in  any  foreign  country,  then  whether  such  claimant  was 
then  a  subject  of  the  government  of  such  country,  or  had  taken  any  oath 
of  allegiance  thereto. 

"(d)  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  it  had  its  origin,  belong  solely  and  absolutely  to  the  claimant, 
and  if  any  other  person  is  or  has  been  interested  therein  or  in  any  part 
thereof,  then  who  is  such  other  i>erson  and  what  is  or  was  the  nature  and 
extent  of  his  interest;  and  how,  when,  and  by  what  means,  and  for  what 
consideration,  the  transfer  of  rights  or  interests,  if  any  such  was  made, 
took  place  between  the  parties. 

"(e)  Whether  the  claimant,  or  any  other  who  may  at  any  time  have 
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been  entitl'ed  to  the  amoant  claimed,  or  any  part  thereof,  had  ever  received 
any,  and  if  any,  what  snm  of  money,  or  other  equivalent  or  indemnifica- 
tion for  the  whole  or  any  part  of  the  loss  or  injary  upon  which  the  claim 
is  founded;  and  if  so,  when  and  from  whom  the  same  was  received. 

"(/)  Whether  the  claim  was  presented  prior  to  the  1st  of  February 
1869  to  the  Department  of  State  of  either  government,  or  to  the  Minister 
of  the  United  States  at  Mexico,  or  that  of  the  Mexican  Republic  at  Wash- 
ington, and  to  which  and  at  what  time. 

^'4.  All  motions  and  arguments  addressed  to  the  Commissioners  shall  be 
made  in  writing  and  filed  with  the  secretaries,  who  shall  note  thereon 
the  time  when  they  are  received. 

''Brief  verbal  explanations  may  be  made  after  the  opening  of  each 
day^s  session,  by  or  in  behalf  of  the  agents  of  the  respective  governments. 

''5.  Of  all  memorials,  twenty  printed  copies  in  quarto  form  in  English, 
and  twenty  in  Spanish,  shall  be  filed  with  the  respective  secretaries. 

''Citizens  of  the  United  States  may  file  their  documents  and  proofs  in 
English,  and  citizens  of  the  Mexican  Republic  may  file  theirs  in  Spanish, 
and  in  both  cases  in  manuscript,  subject  to  the  further  order  of  the  Com- 
missioners in  this  respect. 

"6.  When  a  claimant  shall  have  filed  his  proofs  in  chief  and  argument 
in  support  thereof,  the  adverse  proofs  and  argument  on  the  part  of  the 
United  States,  or  of  the  Mexican  Republic,  shall  be  filed  within  the  term 
of  four  months;  but  upon  good  cause  shown  on  either  side  this  period 
may  be  extended  in  particular  cases. 

"By  order  of  the  Commissioners: 

"George  G.  Gaithbr, 
"J.  Carlos  Mexia, 

^' 8eorei4tries.*' 

From  time  to  time  tbe  commissioners  adopted  various  orders. 

August  12, 1869,  it  was  ordered — 

"That  the  secretaries  of  this  commission  take  charge  of  all  the  papers 
belonging  to  the  commission,  and  not  allow  them  to  be  withdrawn  from  the 
office,  but  furnish  parties  interested  or  their  counsel  all  convenient  oppor- 
tunities, in  the  office  and  in  presence  of  either  of  the  secretaries,  of  exam- 
ining and  making  extracts  from  the  same." 

December  29,  1869^  the  commissioners  made  the  following 
order: 

"That  the  secretaries  keep  a  book,  to  be  called  the  'Notice  Docket.' 

'*  (a)  A  claim  is  prepared  in  chief  whenever  a  memorial,  with  the  proofs 
and  argument  relied  on  in  support  thereof  shall  be  filed.  Such  claim 
shall  be  entered,  by  direction  of  the  agent  representing  it,  on  tbe  Notice 
Docket,  the  secretaries  noting  the  date  of  the  entry  on  the  docket. 

"(&)  Such  entry  shall  be  notice,  under  the  rules,  to  the  government 
against  whom  such  claim  is  preferred,  that  the  claimant  is  ready ;  there- 
upon proofs  and  arguments  in  answer  thereto  (if  any  are  insisted  on)  must 
be  filed  in  four  mouths  from  the  date  of  such  entry,  unless,  for  cause 
shown,  further  time  is  allowed. 

"  (c)  Rebutting  proofs  and  argument  in  support  of  the  claim  may  be 
afterwards  filed  or  waived,  and  in  either  case  the  claim  shall  be  entered 
"heard"  by  the  Commissioners." 


Digitized  by  VjOOQ  IC 


PROCEDURE.  2155 

Janaary  21, 1870,  they  ordered  as  follows: 

'' Every  daimaDt  purporting  to  be  a  citizen  of  either  country,  party  to 
tbis  convention,  shall  disclose  the  facts  npon  which  he  bases  his  citizen- 
ship, either  in  his  memorial  or  by  affidavit.  If  a  native,  he  shall,  so  far  as 
in  his  power,  disclose  the  time  and  place  of  his  birth;  if  naturalized,  he 
shall  file  a  copy  of  his  naturalization  papers,  in  all  cases  where  it  is  in  his 
power,  and  if  not  in  his  power  to  do  so,  he  shall  show  why :  Provided,  the 
affidavit  above  required  may  be  put  in  at  any  time  before  a  hearing,  on 
sach  terms  as  may  be  deemed  proper/' 

Janaary  31, 1870.  it  was  upon  due  consideration  by  the  com- 
mission— 

"  Ordered,  That  further  time  is  now  granted  to  all  claimants  whose  cases 
are  on  the  files  of  this  commission,  to  file  memorials  until  the  first  day  of 
June  next." 

Also: 

"2,  The  secretaries  are  directed  to  receive  all  claims  presented  to  this 
commission,  during  the  adjournment  by  either  government,  noting  the 
time  of  ofi^ering  the  same  in  each  case;  such  claims  to  be  held  subject  to 
the  further  order  of  the  commissioners,  the  question  of  extending  the  time 
for  filing  such  claims  being  held  under  advisement  and  not  disposed  of 

Jane  20,  1870,  the  commissioners  adopted  the  following 
orders : 

"  1.  That  all  claims  presented  to  this  commission  since  the  adjournment ' 
be  received  and  entered  upon  the  dockets  for  preparation,  investigation, 
and  decision,  as  in  other  cases. 

'*2.  That  the  time  for  filing  claims  before  this  commission  be  extended 
from  the  Slst  day  of  March  last  to  tho  30th  of  June  instant,  and  including 
the  latter  day,  after  which  time  no  further  claims  will  be  received. 

'*3.  That  further  time  be  granted  to  all  claimants  whose  cases  are  or 
may  hereafler  be  entered  on  the  dockets  of  this  commission,  to  file  memo- 
rials of  the  same  until  the  first  day  of  January  1871.'' 

Jane  27, 1870,  a  commnnication  was  laid  before  the  commis- 
sion ^m  the  minister  of  foreign  relations  of  Mexico,  repre- 
senting the  hardship  to  Mexico  of  the  rule  requiring  defensive 
evidence  to  be  filed  within  four  months  after  the  filing  of  the 
memorial.  It  was  asked  that  the  commission  would  at  least 
add  to  that  period  in  the  case  of  Mexico  the  time  required  to 
send  the  papers  to  that  country. 
June  28, 1870,  the  commissioners  made  the  following  order: 
"In  all  cases  in  which  it  shall  be  represented  by  the  agent  of  the  gov- 
ernment against  which  any  claim  has  been  preferred,  that  the  period 
granted  to  file  the  proofs  and  argument  in  defense  of  said  government  is 
not  sufficient,  said  period  will  be  extended  to  six  months,  if  the  commission 
deems  it  proper." 


*  The  a4jonmment  referred  to  was  from  January  31, 1870,  to  June  1, 1870. 
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June  28, 1870,  the  commissioners  called  upon  the  agents  of 
the  two  governments  for  an  expression  of  opinion  as  to  the 
propriety  of  modifying  the  role  forbicMing  tiie  withdrawal  of 
papers  from  the  files.  Both  agents  expressed  themselves  as 
being  opposed  to  any  such  modification,  and  the  commissioners 
decided  not  to  make  it. 

July  13, 1870,  the  commissioners  adopted  the  following  order : 

"All  claimants  who  have  heretofore  filed  memorials,  as  required  by  the 
rule8,  and  have  not  prepared  their  claims  for  hearing,  mast  make  prepa- 
ration on  or  before  the  1st  of  Noyember  next,  at  which  date  the  secreta- 
ries of  this  commission  are  directed  to  enter  snch  claims  upon  the  Notice 
Docket ;  and  all  other  claims  not  now  ready  must  be  prepared  by  claim- 
ant«  on  or  before  the  Ist  of  January  next,  at  which  period  the  secretaries 
are  directed  to  place  them,  also,  upon  the  said  docket;  and  claivis  thus 
placed  will  be  disposed  of  under  the  rules  applicable  to  other  cases  on  that 
docket/' 

The  commissioners  delivered  the  following  opinions  on  ques- 
tions of  practice  and  procedure: 

Jran  Marie  Flbury  > 

r.  V312,  A.  D. 

Mexico.  ) 

Mr.  Commissioner  Wadsworth  read  the  opinion  of  the  commissioners  on 
the  motion  heretofore  filed  by  the  agent  of  the  Republic  of  Mexico,  to 
dismiSH  and  disallow  this  case,  as  follows : 

^'The  agent  for  the  Republic  of  Mexico  filed  reasons  in  writing  and 
moved  to  dismiss  and  disallow'  the  claims  set  forth  in  the  above  memo- 
rial. 

^^The  reasons  upon  which  this  motion  is  based  may  be  reduced  to  this, 
viz :  The  claimants  are  not  citizens  of  the  United  States  within  the  mean- 
ing of  the  treaty;  but  are  French  subjects,  as  it  appears  from  their  own 
statements  in  the  memorial. 

''The  agent  of  the  United  States  objects  to  the  consideration  of  this 
motion,  by  the  commissioners,  because,  as  he  maintains,  the  motion  rests 
'  on  the  sole  ground  that  the  averments  in  t)ie  memorial  are  insufficient  to 
show  a  claim  of  indemnity  protected  by  the  convention,'  and  he  holds 
that  it  is  not  competent  for  the  commissioners  to  dismiss  a  claim  in  any 
case,  against  the  objection  of  the  government  preferring  it,  without  an 
investigation  of  the  accompanying  proofs,  and  upon  the  statements  of  the 
memorialist  alone. 

''By  the  third  article  of  the  treaty  it  is  provided  that '  it  shall  be  compe- 
tent for  the  commissioners  conjointly,  or  for  the  umpire,  if  they  differ,  to 
decide  in  each  case  whether  any  claim  has,  or  has  not,  been  duly  made, 
preferred  and  laid  before  them,  either  wholly  or  to  any  and  what  extent' 
etc.  By  the  second  article  of  the  treaty,  the  order  and  manner  of 
investigation  and  decision,  is  placed  entirely  within  the  discretion  of  the 
commissioners. 

"The  commissioners  can  not  doubt  that  it  is  eminently  proper  in  the 
investigation  and  decision  of  any  case,  first  to  dispose  of  the  question  of 


Digitized  by  VjOOQ  IC 


PROCEDURE.  2157 

jarisdiotion.  Bat  may  this  be  done  npon  the  aflSmiiitive  statements  of  the 
memorial f  For  it  will  be  seen  here  that  the  motion  to  dismiss  is  not 
baaed  upon  the  absence  of  material  averments  from  the  memorial  (as 
counsel  argnes),  bat  upon  the  facts  therein  disclosed  under  the  oath  of 
the  party  who  has  been  iigaredy  as  it  is  claimed.  When  the  memorialist 
avers  that  at  the  time  the  wrongs  were  committed  and  for  which  the  gov- 
ernment of  the  United  States  now  makes  reclamation,  he  was  a  French 
sabjeet,  and  does  not  pretend  that  he  then  had  the  national  character  of 
the  goyernment  asserting  the  claim,  are  the  commissioners  under  the  ne- 
eessity  imposed  by  the  text  of  the  treaty,  or  considerations  of  public  law, 
equity  or  justice,  to  look  into  the  proofii,  if  possibly  they  may  thereby 
correct  the  statements  of  the  memorialf 

''We  can  answer  this  question  in  the  negative  with  some  confidence, 
particularly  in  the  absence  of  any  suggestion  fh>m  counsel  that  the  state- 
ments of  the  memorial  were  ill-advised,  and  are  not  supported  by  the 
proofs  already  made,  or  to  be  introduced. 

^'We  are  of  the  opinion,  therefore,  that  the  objections  by  the  agent  of 
the  United  States  to  the  motion  to  dismiss  must  be  overruled. 

"The  motion  to  dismiss,  however,  was  made  before  the  order  of  this 
commission  provided  for  a  notice  docket ;  and  we  are  of  opinion  that  ques- 
tions to  the  jurisdiction  of  any  case,  should  not  be  considered,  until  the 
party  has  placed  his  claim  upon  the  Notice  Docket,  and  thus  announced 
himself  ready,  unless  indeed  where  the  agent  of  both  governments  can 
agree  to  present  the  question.  Tlie  agent  for  Mexico  can  therefore  have 
leave  to  withdraw  his  motion  in  this  case  for  the  present.'' 

Louis  DUSKNBERG  ) 

r.  V  No.  388  A.  D. 

Mkxico.  S 

Mr.  Conmiissioner  Wadsworth  read  the  opinion  of  the  commissioners, 
on  the  objections  heretofore  offered  to  the  reception  of  the  memorial  in 
this  case,  as  follows,  viz: 

''Three  objections  are  urged  by  the  agent  of  Mexico  to  the  memorial  in 
this  case. 

"  Ist.  That  the  claim  is  not  preferred  by  Dusenberg  or  anybody  pro- 
fessing to  have  competent  authority  in  his  behalf. 

''The  paper  purports  to  be  the  memorial  of  Louis  Dusenberg  by  his 
attorney  in  fact  Jonathan  D.  Stevenson,  and  recites  that  the  said  claimant 
is  absent  from  the  State  of  California,  hiB  present  restdenctf  as  we  may  infer 
from  the  memorial  by  a  liberal  construction.  It  is  verified  by  the  attorney 
in  fact. 

"We  are  of  opinion  that  a  party  may  by  his  attorney  in  fact  in  his 
absence  from  the  State  where  he  resides,  file  his  memorial. 

"As  the  paper  sets  forth  that  Stevenson  is  the  attorney  in  fact  of  Dusen- 
berg and  the  affidavit  makes  the  same  statement,  the  claim  in  our  jndg- 
nieut  is  preferred  by  one  having  competent  authority.  The  first  objection 
is  therefoie  overruled. 

"2nd.  The  second  objection  is  as  follows,  viz: 

"  'It  does  not  appear  and  is  not  averred,  except  on  hearsay  by  an  nnan- 
thori^ced  person,  that  the  claimant  was  at  the  time  of  the  occurrences 
complained  of  a  citizen  of  the  United  States.' 
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''  We  have  already  held  that  it  does  appear  from  the  statement  of  the 
memorial,  Bafficiently,  that  Stevenson  is  anthorized  to  act  for  the  claimant; 
bat  the  statements  as  to  citizenship  are  vague  and  too  general.  It  is  not 
said  whether  he  is  a  native  or  nataralized  citizen,  but  as  this  may  be  done 
by  affidavit  at  any  time  hereafter  before  the  case  is  heard,  it  famishes  no 
reason  for  rejecting  the  memorial  on  this  ground. 

''But  a  more  serious  objection  to  the  statements  as  to  citizenship  exists. 
It  does  not  appear  from  the  memorial  that  Dasenberg  was  a  citizen  of  the 
United  States,  at  the  time  the  wrongs  complained  of  supervened;  nor 
does  he  state  where  then  was  his  domicil.  It  is  merely  said  that  Dasen- 
berg is  (at  the  date  of  the  memorial)  a  citizen.  It  appears  indeed  that 
prior  to  the  30th  April  1855  claimant  had  been  a  'resident'  of  California, 
but  residence  alone  can  not  constitute  domicil,  or  confer  citizenship. 
This  residence  however  ceased  when  he  left  it  and  took  service  in  the 
navy  of  a  foreign  power,  and  the  memorial  makes  no  statements  as  to 
whether  the  claimant,  when  he  left  his  residence,  left  it  for  a  temporary 
purpose,  consistent  with  its  continuance,  and  with  the  mind  of  returning, 
or  left  it  permanently  without  intending  to  return. 

**  What  we  hold  to  be  indispensably  necessary  on  the  part  of  the  claim- 
ant it  so  show,  by  the  memorial,  that  he  was,  at  the  time  the  injury  or  loss 
complained  of  by  him  was  sustained,  a  citizen  of  the  country  whose  govern- 
ment prefers  his  claim  before  this  commission.  He  can  state  the  facts 
upon  which  he  bases  his  claim  to  citizenship  in  his  own  way,  but  it  must 
appear  Arom  the  memorial  that  he  was  a  citizen  at  the  time  of  his  injury  or 
loss, 

**  We  need  not  now  define  what  constitutes  citizenship  within  the  mean- 
ing of  the  treaty,  whether  birth,  naturalization,  or  residence  with  the  mind 
of  remaining.  It  will  be  sufficient  if  the  party  states  in  his  memorial  that 
at  the  time  of  his  losses  or  injuries  he  was  a  citizen  of  the  country  whose 
government  here  asserts  his  claim. 

''3rd.  The  third  objection  is  also  well  taken.  The  claimant  does  not 
disclose  his  domicil  at  date  of  the  wrongs  and  losses  complained  of  by  him. 
The  statement  that  on  the  30th  April  1855  he  was  residing  in  California, 
does  not  show  that  even  then  he  was  domiciled  in  that  country.  It  requires 
something  more  than  residence,  lengthy  or  brief,  to  constitute  domicil. 
There  must  be  both  intention  and  fact  to  constitute  it.  We  do  not  intend 
to  violate  the  warning  given  by  Lord  Alvauley  in  Sommerville  v.  Sommer- 
ville,  5  Vesey's  Reports,  750,  by  hazarding  any  definition  of  our  own  of 
domicil,  but  we  will  be  excused  for  quoting  with  approbation  the  defini- 
tion of  some  American  courts  and  judges,  strongly  commended  by  foreign 
writers  upon  the  subject. 

"Domicil  is  defined  to  be,  in  Guier  v.  O* Daniel,  1  Binney's  Reports,  349 
Note,  'a  residence  at  a  particular  place  accompanied  with  positive  or  pre- 
sumptive proof  of  continuing  it  for  an  unlimited  time;'  in  Ehhers 4"  Kraft 
V.  United  Insurance  Co.,  16  Johnson's  Reports,  128,  'residence  with  an  indefi- 
nite intention  of  remaining;'  (see  also  Livingston  4"  (Hlchrist  y.  Maryland 
Insurance  Co.,  7  Cranch,  542) ;  in  the  case  of  the  Frances,  8 Cranch,  'a  per- 
manent settlement  for  an  indefinite  time.'  Judge  Story  says  '  that  place  is 
properly  the  domicil  of  a  person  in  which  his  habitation  is  fixed  without 
any  present  intention  of  removing  therefrom.'  (Story's  Conflict  of  Laws, 
par.  43.) 

"  We  have  ventured  to  say  this  ranch  on  tins  important  subject  at  this  time 
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became  we  have  Boticed  in  the  memorials  a  repreheiuible  indifference  to 
all  the  facte  which  go  to  make  np  national  character  on  the  part  of  claim- 
ants, without  which  indeed  there  can  be  no  valid  claim  made  in  this  fomm. 

''Claimants  can  state  concisely  the  facts  constitnting  the  domicil 
claimed  by  them,  or  they  can  directly  aver  that  at  the  Ume  of  the  eeyeral 
wrongs  and  injaries  complained  of  by  them  they  were  domiciled  in  the 
United  States  or  Mexico,  in  snch  or  sach  a  place,  as  the  ease  may  be;  bnt 
oar  mlee  require  that  the  domicil  must  be  disclosed  at  that  lime,  as  well  as 
at  the  date  of  the  memorial. 

«  These  rules  are  important  and  not  numerous  or  diffieult  to  be  under- 
stood by  any  who  will  give  them  some  careful  study.  It  is  our  duty  and 
purpose  to  require  a  substantial  conformity  to  them. 

"For  the  reasons  above  given  the  memorial  of  Louis  Dusenberg  is  re- 
jected, but  without  prejadice  and  with  leave  to  amend.'' 

JuLKS  £.  Caire  ) 

r.  V  No.  119  A.  D. 

Mexico.        ) 

Mr.  Commissioner  Wads  worth  read  the  opinion  of  the  commissioners  on 
the  objections  heretofore  filed  to  the  memorial  in  this  case,  as  follows,  viz : 

"The  objection  to  this  memorial  by  the  agent  of  Mexico  is  well  taken. 
The  memorialist  fails  to  disclose  his  domicil  at  this  time  or  at  date  of  the 
injuries  complained  of  by  him.  He  must  disclose  his  domicil  at  both 
periods  of  time. 

"His  memorial  shows  that  he  moved  with  his  family  to  the  city  of  Mex- 
ico in  1858,  and  there  embarked  with  a  French  subject,  in  the  publication 
for  their  joint  account  of  a  newspaper,  and  continued  there  in  that  busi- 
ness as  late  as  1862,  when  the  publication  of  the  paper  was  suppressed  by 
order  of  President  Juarez ;  whether  he  continued  his  residence  afterwards, 
or  now  resides  there,  does  not  appear  from  the  memorial.  It  is  under 
these  circumstances  important  that  he  should  disclose  his  domicil  now,  and 
at  the  time  of  the  suppression  of  his  paper,  etc,  as  complained  of  hy  him. 

"We  refer  to  our  brief  observations  on  the  subject  of  domicil,  in  the 
matter  of  Louis  Dusenljerg's  memorial,  for  farther  illustration  of  this 
subject. 

"The  memorialist  fails  also  to  otate  whether  he  presented  his  claim 
'prior  to  the  1st  February  1869  to  the  Department  of  State  of  either  gov- 
ernment, or  to  the  minister  of  the  United  States  at  Mexico,  or  that  of  the 
Mexican  Republic  at  Washington,'  and  if  so*' to  which  and  at  what  time.' 

"This  information  the  rules  call  for  at  the  hands  of  the  claimant  in 
every  case.  It  is  deemed  important  by  the  conmiissioners  and  must  be 
furnished. 

"The  memorial  is  rejected,  bnt  with  leave  to  amend." 

Helena  D.  Chase)  ,     ,^  .    _ 
„.  V  No.  408  A.  D. 

Mexico.  ) 

Mr.  Commissioner  Wadsworth  read  the  opinion  of  the  commissioners  on 
the  objections  heretofore  filed  to  the  reception  of  the  memorial  in  this 
case,  as  follows,  viz : 

"  It  IS  objected  to  the  memorial  herein  by  the  agent  of  Mexico  (1)  that 
it  does  not  show  that  the  claimant  was  a  citizen  of  the  United  States  at 
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the  time  of  the  occurrence  complained  of  by  her;  and  (2)  that  the  memo- 
rial is  not  sabscribed  by  any  solicitor. 

''Although  Helena  D.  Chase  sets  forth  that  she  is  administratrix  of  her 
deceased  husbanil^  Ormond  Chase,  it  must  be  understood  that  she  is  com- 
plaining of  an  injury  done  to  her  by  the  cruel  death  of  her  husband,  at 
the  hands  of  the  Mexican  authorities  as  she  avers.  If  $h€  was  not  then  an 
American  citizen,  she  could  not  have  redress,  perhaps,  for  a  wrong  done 
to  her  by  the  execution  of  her  husband.  But  she  avers  that  she,  although 
of  foreign  origin,  came  into  the  United  States  at  ten  years  of  age,  resided 
there  and  married  a  native-born  citizen  of  that  country.  We  think  this 
gave  her  the  American  character  within  the  meaning  of  the  treaty,  and  we 
must  suppose  that  as  this  character  was  acquired  before  the  event  com- 
plained of,  it  continued  till  that  time,  until  the  contrary  appears. 

''But  it  is  her  duty,  under  our  rules,  to  show  where  was  her  domicil  at 
the  time  the  wrongs  were  committed,  for  which  she  claims  $100,000  dam- 
ages. Where  was  then  her  domicil  will  depend  upon  the  domicil  of  her 
husband,  Ormond  Chase,  at  that  time.  But  there  is  no  disclosure  in  the 
memorial  as  to  the  domicil  of  either.  It  appears,  indeed,  that  her  husband 
was  at  the  time  residing  in  Mexico,  engaged  in  his  business  of  machinist 
and  as  acting  English  consul  at  Topic.  Yet  this  business  may  have  been 
of  a  limited  character  and  his  residence  not  intended  to  be  permanent  and 
his  domicil  in  the  United  States,  the  domicil  of  origin.  She  does  not  state 
where  he  claimed  or  had  his  domicil,  and  it  is  highly  important  that  she 
should,  both  for  her  sake  as  well  as  for  the  sake  of  the  government  defend- 
ing.    (See  opinion  in  re  Louis  Dusenberg.) 

"With  regard  to  the  second  objection  we  observe  that  it  will  not  be 
necessary  for  her  solicitor  to  sign  the  memorial,  as  his  name  appears  in  the 
body  of  the  paper ;  that  appearing  to  us  to  be  sufficient. 

"  But  because  the  memorial  does  not  disclose  the  domicil  of  claimant's 
husband  at  the  time  of  his  death,  it  is  rejected,  and  she  has  leave  to 
amend.'' 

H.  G.  Norton,  claimant,     ) 

V.  V  No.  398  A.  D. 

The  Republic  of  Mexico.  ) 

Mr.  Commissioner  Palacio  read  the  opinion  of  the  commissioners,  on  the 
objections  heretofore  filed  by  Mr.  Cushing  on  behalf  of  the  Republic  of 
Mexico,  to  the  reception  of  the  memorial  offered  in  this  case,  as  follows, 
viz: 

''The  agent  of  Mexico  in  this  commission  objected  to  the  reception  of 
the  memorial  of  H.  G.  Norton  in  his  claim  against  that  Republic,  for  the 
sum  of  $500,000,  because  of  its  defect  in  form ;  inasmuch  as  it  does  not 
contain  the  requisites  fixed  in  the  rules  adopted  by  the  commission,  nor 
set  forth  clearly  and  distinctly  the  circumstances  which  are  necessary  to 
bo  known  in  order  t-o  decide  whether  the  claim  is  within  the  convention, 
or  is  just  in  itself. 

"  The  agent  of  the  United  States  made  no  objection  to  the  admission  of 
this  motion,  merely  observing  very  aptly,  that  the  decision  of  this  ques- 
tion was  reduced  to  this,  namely,  whether  the  memorial  should  or  should 
not  be  received  in  the  form  in  which  it  was  presented,  without  prejudging 
the  merito  or  validity  of  the  claim  itself.    As  the  question  to  which  the 
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agent  of  the  United  States  alladea  is  the  only  onu  that  can  be  considered 
and  decided  at  present,  the  agents  of  both  governments  agree  in  submitting 
it  to  the  decision  of  the  commission. 

''The  commissioners  believe  that,  considering  the  object  for  which  they 
meet  and  the  power  given  them  by  the  treaty  to  regulate  their  proceed- 
ings, they  ought  not  to  be  strict  in  relation  to  forms,  nor  prescribe  any 
form  as  indispensable  to  fix  the  facts  from  which  a  claim  arises,  in  order 
to  be  presented  before  this  commission,  or  to  determine  the  loss  or  damage 
for  which  indemnity  is  asked.  The  rules  adopted  by  the  commission  only 
require  what  is  abaolntely  necessary  for  its  ends;  and  even  in  cases  where 
they  are  not  strictly  observed,  it  will  be  no  cause  of  rejection,  provided 
they  contain  the  other  indispensable  requisites. 

*' Notwithstanding   this  decision  of  the  commission,  the  memorial  of 
H.  G.  Norton  seems  inadmissible  in  its  present  form,  because  it  does  not 
offer  evidence  of  nationality,  or  titles  of  claim,  or  give  the  facts  ftom 
which  his  right  is  derived.    As  the  defects  of  this  memorial  have  been 
carefully  pointed  out  by  the  agent  of  Mexico,  it  will  be  sufficient  to  men- 
tion briefly  the  importance  of  each  one  of  them,  in  order  to  show  that  the 
commission  could  arrive  at  no  other  conclusion  than  that  which  has  been 
reached.     However,  it  is  proper  to  repeat  an  observation  of  my  respected 
and  learned  colleague,  which  alone  is  sufficient  to  justify  the  present  de- 
cision.    It  is  this:  that  in  fact  it  can  not  be  known  from  the  memorial 
who  comes  forward  as  claimant  before  this  commission.    The  document 
called  a  memorial  is  merely  a  confused  statement  of  injustice  and  violence, 
which  6.  Naphegyi  alleges  he  suffered  from  the  Mexican  Oovemment,  as 
he  says  in  one  place,  or  from  the  rebels,  as  he  states  in  another.    On  con- 
cluding this  statement  Naphegyi  asks  the  commission  to  award  him  a 
certain  sam,  and  in  the  same  breath  says  he  has  ceded  his  right  to  H.  G. 
Norton,  who,  on  his  part,  only  signs  the  so-called  memorial,  and  adds  the 
title  of  *  claimant'  to  his  name.    It  is  thus  plain  that  two  distinct  persons 
are  preesenting  themselves  as  claimants  and  we  can  not  tell  precisely  which 
is  the  proper  party  to  the  suit,  nor  to  which  belong  the  duties  and  respon- 
sibilities as  such.     If  Norton  is  the  assignee  of  Naphegyi's  rights,  as  ap- 
pears, the  memorial  should  have  been  presented  by  the  former  and  he 
should  have  complied  with  all  the  requisites  of  the  rules.     The  commission 
can  not  decide  in  Norton's  favor  at  Naphegyi's  request;  nor  can  it  award 
to  Naphegyi  what  he  has  conveyed  to  Norton.    In  fact,  the  commission, 
in  all  cases  where  there  has  been  an  assignment  or  transfer  of  a  claim, 
would  prefer  to  have  the  petition  made  jointly,  by  the  assignor  and 
assignee,  from  the  obvious  propriety  of  such  an  act ;  yet  for  such  reasons 
it  does  not  propose  to  neglect  the  rules  of  common  law,  which  determine 
when,  and  in  what  way  a  grantee  is  to  assert  the  rights  assigned  to  him. 
"Turning  now  to  the  objections  made  by  the  agent  of  Mexico,  a  care- 
ful examination  of  the  memorial  will  demonstrate  without  doubt  the 
JQstice  of  his  observations.    It  is  clear  that  Norton,  who  assumes  the  title 
o£  claimant,  does  not  declare  himself  to  be  an  American  citizen,  either 
by  birth  or  naturalization;  and  though  such  a  title  might  be  alleged  to  be 
more  essential  to  the  original  claimant,  yet  Naphegyi  makes  no  formal 
declaration  to  that  effect.    In  only  two  places  of  the  Spanish  memorial 
does  he  refer  to  himself  as  an  American  citizen ;  and  it  is  singular  that  no 
such  mention  is  made  in  the  English  copy. 
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''It  is  equally  clear  that  there  is  no  speoiflo  assignment  of  Naphegyi's 
right  to  Norton,  as  required,  in  order  to  determine  the  propriety,  legality 
or  validity  of  such  an  act. 

''  The  designation  of  complainant's  domicile,  at  the  time  the  claim  origi- 
nated, is  of  so  much  importance  that  in  many  cases,  withont  knowing 
this,  no  decision  could  be  rendered  in  relation  to  the  nationality  of  thsb 
claimant,  as  required  by  the  terms  of  the  convention.  There  is  no  aver- 
ment of  citizenship  anywhere  in  the  memorial. 

**  The  rules  require  an  express  declaration  whether  the  claim  has  ever 
before  been  presented  to  either  of  the  two  governments;  and  this  is  done 
for  many  good  reasons :  as  to  be  assured  that  tbe  aifair  has  not  been  set- 
tled :  or  has  not  been  subject  to  separate  negotiation :  or  has  been  admitted 
or  rejected  for  reasons  that  would  prevent  the  government  that  presents 
it  from  supporting  it  again ;  or  finally,  if  there  are  antecedents  to  show 
that  the  case  is  not  within  the  terms  of  the  treaty,  or  the  limits  of  the 
jurisdiction  of  this  commission. 

''As  it  is  composed  of  persons  of  different  nationalities,  speaking  differ- 
ent languages,  neither  of  which  has  been  officially  adopted  for  the  use 
of  the  commission  to  the  exclusion  of  the  other,  it  becomes  necessary 
for  the  memorials  to  be  presented  in  English  and  Spanish,  similar  in  sub- 
stance and  in  meaning,  with  no  discrepancy  except  such  as  may  become 
necessary  from  the  grammar  and  peculiar  nature  of  the  language.  Were 
it  otherwise  the  memorials  would  be  two,  and  this  would  be  worse  than 
none;  for  there  would  be  no  excuse  for  preferring  the  English  to  the 
Spanish  and  vice  versa ;  or  for  accepting  the  statements  of  the  facts,  cir- 
cumstances and  motives,  as  detailed  in  one,  when  they  are  found  to  bo 
materially  different  in  the  other.  This  is  precisely  the  case  in  the  Spanish 
and  English  statements  of  Naphegyi. 

"As  the  agent  of  Mexico  has  justly  observe<l,  one  is  not  a  translation  of 
the  other;  they  differ  in  material  points — facts  which  might  have  much 
influence  in  determining  the  rights  affirmed  in  one  and  entirely  omitted  in 
the  other.  For  instance  I  will  point  out  the  two  most  glaring  differences. 
In  one  of  the  memorials  it  is  stated  that  the  injuries  done  to  Naphegyi 
were  committed  by  the  reactionary  party  that  was  making  war  upon  the 
government  recognized  by  the  United  States,  while  in  the  other  they  are 
attributed  to  the  government  itself.  The  other  discrepancy  to  which  I 
allude  is  in  the  Spanish  memorial,  where  Mr.  Forsyth,  the  Ajnerican  min- 
ister, is  asked  to  intervene  in  Naphegyfs  favor,  and  a  petition  is  presented 
to  Mr.  Matthews,  the  English  minister,  to  interfere,  as  the  United  States 
has  no  representative  near  the  rebels,  though  they  were  worthily  repre- 
sented by  Mr.  McLane  near  the  Mexican  Oovernment.  In  the  English 
memorial  there  is  no  mention  of  either  of  these  circumstances,  and  it  is 
useless  to  insist  on  the  influence  they  might  have  in  the  final  solution  of 
the  question. 

"These  are  not  all  the  important  differences  between  the  two  memorials; 
and  I  omit  to  mention  others  for  fear  of  rendering  this  opinion  too  prolix; 
but,  at  the  very  judicious  suggestion  of  my  esteemed  colleague,  I  have 
made  a  long  list  of  the  discrepancies  in  question,  intended  as  an  appendix 
to  this  paper. 

"Its  perusal  and  the  reading  of  the  two  memorials  might  give  rise  to 
the  impression  that  they  were  intended  to  suit  what  were  supposed  to  be 
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iiie  YlewB,  mteations,  or  opinions  of  each  oommiMioner,  an  artifice  as 
reprehensible  as  ineffioaoions;  inasmuch  as  the  commissioners  have  the 
firm  intention  to  proceed  with  the  most  cautions  deliberation  in  concert, 
and  with  the  greatest  mutual  deference,  until  they  reach  a  point  where 
persons  who  are  in  search  of  truth  in  entire  faith  can  agree,  and  whose 
intentions  can  not  differ  in  the  least,  although  they  may  possibly  differ  in 
their  legal  opinions. 

''The  observations  above  written  have  determined  the  commission  to 
deeide  that  the  memorial  of  H.  6.  Norton,  in  his  claim  against  Mexico, 
can  not  be  received,  yet  without  prejudice  to  his  right  to  amend  his 
petition,  and  without  prejudging  in  any  particular  the  claim  which  he 
presents/' 

H.  G.  Norton  > 

V.  V  No.  401  A.  D. 

Mexico.      ) 

Mr.  Commissioner  Palacio  read  the  opinion  of  the  commissioners  on 
the  objections  heretofore  filed  to  the  memorial  in  this  case,  as  follows, 
viz: 

''In  this  case  the  agent  of  Mexico  has  repeated  most  of  the  objections 
which,  in  another  case  presented  by  the  same  claimant,  served  as  a  foun- 
dation for  the  decision  whereby  the  memorial  was  rejected ;  and  this  gave 
occasion  to  the  agent  of  the  United  States  to  discuss  lengthily  and  with 
skill  a  point  which  in  a  former  opinion  of  the  undersigned  was  touched 
upon  perfunetoriet  because  it  was  not  the  only  nor  perhaps  the  principal 
foundation  for  the  decision  which  was  rendered  at  that  time.  This  point 
is  the  determination  of  the  person  who  ought  to  present  himself  as  the 
principal  party  in  the  prosecution  of  those  claims  that  may  have  been 
assigned  by  the  person  possessing  the  original  right,  to  another  individ- 
ual who  may  afterwards  claim  in  his  own  name.  To  fix  upon  a  decision 
precisely  commensurate  with  the  subject-matter  in  question,  devoid  of 
everything  irrelevant,  it  is  proper  to  consider  only  those  transfers  in 
which  the  assignor  as  well  as  the  assignee  are  of  the  same  nationality, 
and  in  which  the  transfer  has  been  total,  the  grantor  conveying  to  the 
grantee  the  entire  interest  of  the  claim,  subrogating  him  in  his  right,  and 
constituting  him,  as  the  common  law  terms  it,  procurator  in  propria  causa, 

"That  such  are  the  circumstances  of  the  present  ease  there  can  be  no 
doubt,  since  both  Naphegyi,  the  assignor,  and  Norton,  the  assignee,  as- 
sume the  title  of  American  citizens,  tiiough  in  a  different  way ;  and  the 
transfer  is  declared  to  be  for  the  entire  claim,  without  deduction  or  reser- 
vation. In  such  cases  natural  reason,  the  laws  of  all  countries  and  the 
records  of  all  courts  suggest  a  single  solution  of  the  question,  which  is, 
to  declare  the  assignee  to  be  the  person  in  whom  is  vested  the  formal  and 
perfect  right  to  make  the  petition  and  institute  the  suit  for  the  thing  as- 
signed. Now  it  is  evident  that  he  has  all  the  right  he  can  use  effectively, 
and  towards  third  persons  and  to  all  courts,  the  assignor,  once  possessor 
of  the  right,  has  lost  it  as  completely  as  if  he  had  never  held  it,  to  such 
an  extent  that  if  he  were  sued  in  such  a  case  and  the  judgment  were 
against  him,  no  exception  rHjudicatce  could  be  alleged  against  the  assignee, 
who  might  justly  term  such  a  sentence  res  inter  alios  acta.  But  it  would 
be  just  the  contrary  with  a  judgment  given  in  a  suit  prosecuted  by  the 
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assignor;  for  the  action  certainly  would  then  perish  in  such  a  manner 
that  it  could  never  be  revived. 

''  The  practice  followed  in  courts  of  justice  of  permitting  the  assignor 
to  be  a  party  to  the  suit  even  after  the  assignment  has  been  made  to  the 
end  that  the  final  result  may  be  favorable  to  the  assignee,  occurs  only  in 
those  cases  where  the  latter  can  not  be  a  party  to  the  suit,  for  want  of 
some  requisite  of  form,  to  enable  him  to  act  in  his  own  name,  or  because 
the  assignment  does  not  qualify  him  for  it.  Therefore  to  preserve  a  right 
essentially  valid  from  being  lost  by  a  strict  observance  of  forms,  an  as- 
signor is  allowed  in  equity  to  bring  suit  on  account  and  at  the  risk  of  the 
assignee.  It  is  evidently  on  this  principle  that  the  enlightened  and 
respectable  tribunal  called  the  Court  of  Claims  takes  cognizance  of  suits 
against  the  United  States.  As  these  hypothetic  rights,  contested  and  not 
recognized  by  virtue  of  a  very  wise  law,  can  not  be  assigned  or  transferred 
previous  to  their  final  determination,  it  was  not  only  just  but  positively 
necessary  to  consider  the  legal  capability  of  asserting  them  as  belonging 
to  the  original  claimant,  whatever  may  have  been  his  contracts  and  stip- 
ulations that  another  person  should  profit  by  them. 

*'This  commission  reasons  from  very  different  principles.  Believing, 
with  the  intelligent  agent  of  the  United  States,  that  whenever  the  fact  of 
an  injury  is  proved  to  have  been  inflicted  by  one  of  the  two  contracting 
countries  upon  a  citizen  of  the  other,  a  just  indemnity  should  be  allowed, 
it  has  not  sought  to  prohibit  or  limit  the  assignment  or  transfer  of  the 
right  of  claiming,  but  has  left  the  largest  liberty  therefor.  But  for  this 
reason  and  because  the  nature  of  the  rights  that  are  to  be  enforced  makes 
it  necessary  for  the  claimant  to  comply  with  certain  requisites  and  estab- 
lish certain  circumstances  in  intimate  relation  with  his  personality,  it 
becomes  indispensable  to  have  plain,  simple,  uniform,  and  well-defined 
rules  to  determine  who  can  in  every  case  present  the  respective  claim. 
When  the  person  who  has  received  the  injury  preserves  his  right  intact 
there  is  no  doubt  that  he  alone,  in  his  own  person,  or  by  an  attorney  duly 
empowered,  ought  to  come  forward.  When  an  assignment  has  been  made, 
theh  it  is  to  be  detei!uined  whether  it  is  the  assignor  or  the  assignee  that 
is  to  raise  his  voice  in  the  claim.  The  commission  has  certainly  mani- 
fested the  amplitude  of  its  views  and  its  liberality  in  declaring  that  in  all 
cases  it  would  like  both  interested  persons  to  appear  and  enforce  their 
mutual  rights  jointly;  yet  this  desire  of  the  commission  can  not  properly 
be  construed  as  mandatory,  but  leaves  the  parties  full  liberty  to  act  Jointly 
or  not. 

''  If  a  case  is  presented  where  it  is  doubtful  whether  the  assignor  or  the 
assignee  has  the  right  to  prefer  the  claim,  because  the  assignment  is 
contingent,  subject  to  a  future  event,  or  made  so  that  the  interest  is  joint, 
or  not  clearly  defined,  then  the  commission,  in  such  a  case,  will  decide  the 
question  of  personality,  properly  and  formally  presented ;  but  I  am  not 
now  prepared  to  decide  a  question  not  involved  in  the  case  which  is  now 
before  us.  But  when  a  complete  transfer  is  announced  as  well  of  the 
right  as  of  the  material  result  of  the  claim,  and  there  is  no  indication 
that  the  assignor  has  made  any  reservation  for  himself,  he  must  consider 
himself  foreign  to  the  prosecution  of  the  suit,  with  no  connection  with  it, 
other  than  that  arising  from  the  fact  of  having  been  the  object  or  occasion 


Digitized  by  VjOOQ  IC 


PROCEDURE.  2165 

of  the  injury  upon  which  the  claim  is  founded.  This  ronneotion  m»y 
render  his  appearance  beneficial  to  the  claimant,  and  useful  to  the  com- 
mission ;  hut  he  can  not  be  considered  as  a  person  legally  qualified  to  pre- 
sent the  claim  in  his  own  name,  nor  to  gif'e  depositions  and  comply  with 
the  requisites  exacted  of  the  claimant.  The  value  of  his  declaration 
arising  from  his  better  knowledge  of  certain  facts  is  not  vitiated  because 
another  enforces  the  right;  and  the  effect  of  another  person  obliging 
himself  to  prove  qualities  or  facts  pertaining  to  the  person  who  reoeived 
the  injury,  is  reduced  to  a  change  of  form  and  almost  to  grammatical 
accidents. 

"  The  oath  to  support  the  claim  has  a  similar  effect  in  obliging  him  to 
tell  the  truth,  when  he  puts  it  in  a  memorial  as  in  a  separate  declaration 
for  the  benefit  of  another  person ;  and  as  in  no  case  was  his  deposition 
taken  as  proof,  but  as  the  affirmation  of  a  fact,  the  truth  of  which  was  to 
be  proved  by  other  means,  it  is  not  important  who  makes  the  affirmation, 
provided  it  can  be  controverted  and  duly  accredited  so  as  to  unite  the 
indispensable  qualities  required  in  the  x>erson  of  him  who  received  the 
injury. 

"To  allow  either  of  the  persons  interested  to  present  the  claim,  as  the 
agent  of  the  United  States  proposes,  would  give  rise  to  uncertainty  and  dif- 
ferences in  regard  to  what  ought  to  be  required  of  the  claimant,  and  leave 
in  doubt  the  efficacy  of  the  final  decision  of  the  commission,  for  want  of  the 
legal  intervention  of  the  real  person  interested.  It  is  certainly  the  duty 
of  the  commission,  and  it  intends  to  do  this  duty,  to  declare  a  right  to 
indemnity,  whenever  there  exists  an  injury  which  ought  to  be  taken  into 
consideration  and  which  vests  in  the  person  who  has  the  right  to  claim 
it ;  but  to  fix  the  mode  of  arriving  at  such  a  conviction  and  to  secure  the 
result  of  its  awards,  it  is  expedient  if  not  indispensable  to  determine  the 
real  legal  representative  of  the  claims. 

''Applying  these  principles  to  the  case  in  question,  the  memorial  can  not 
be  received,  because  it  is  not  presented  in  the  name  of  the  person  who 
appears  to  hold  the  right  of  claiming,  and  is  not  ratified  by  him ;  because 
it  does  not  state  that  the  person  who  received  the  alleged  injuries  was 
at  that  time  an  American  citizen  and  does  not  state  clearly  where  was  then 
his  domiciL 

''Although  the  amount  paid  for  the  right  which  has  been  transferred  is 
not  given,  this  would  not  vitiate  the  memorial,  provided  it  is  distinctly 
stated  that  the  transfer  was  total  and  that  the  consideration  was  for  the 
payment  of  a  debt,  and  that  is  sufficient  to  give  cognizance  of  the  case  on 
this  point. 

"A  comparison  of  the  memorials  in  Spanish  and  English  reveals  differ- 
ences that  might  lead  to  different  opinions  in  relation  to  the  nationality 
of  the  persons  complaining  of  the  injuries  and  the  authorities  causing 
them,  both  important  circumstances  in  the  final  decision  of  the  case. 

"Aa  it  is  necessary  for  the  memorial  to  be  amended  in  these  particulars, 
when  it  is  defective,  the  permission  asked  for  by  the  agent  of  the  United 
States  to  do  this  oaght  to  be  allowed. 

"The  objections  made  to  the  memorial  in  case  399,  being  identical  with 
these  and  the  same  reasons  being  applicable  this  decision  comprises  that 
case.'^ 

6627— Vol.  3 3 
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George  T.  Knox  ) 

V.  \  No.  394  A.  D. 

Mexico.         > 

Mr.  CommiBsioner  Wadsworth  read  the  opinion  of  the  commissionerB  on 
the  objections  heretofore  filed  to  the  reception  of  the  memorial  in  this  case, 
as  follows,  viz : 

"It  is  objected  to  this  memorial  by  the  agent  of  Mexico  that  the  claim* 
ant,  profaesing  to  be  a  naturalized  citizen  of  the  United  States,  does  not 
aver  that  he  had  such  a  character  at  the  time  of  the  oonrrence  complained 
of.  The  objection  is  well  taken.  For  all  that  appears  to  the  contrary, 
memorialist  may  have  been,  at  the  time  he  enlisted  in  the  military  service 
of  Mexico,  an  alien^  naturalized  after  the  event. 

"  In  reply  to  the  suggestion  of  the  agent  of  the  United  States  that  this 
defect  may  be  cured  by  the  naturalization  paper  when  filed,  we  observe 
that  the  paper  is  not  filed,  or  its  absence  explained,  and  we  can  not  tell 
whether  it  will  bear  date  when  filed  (if  ever)  before  or  after  the  events 
complained  of.  It  was  so  obviously  necessary  to  state  the  time  and  place 
of  naturalization  and  file  a  copy  of  the  paper,  if  in  the  party's  power,  or 
explain  its  absence,  or  aver  citizenship  at  the  date  of  the  events  upon 
which  the  claim  is  based,  that  we  deem  it  proper  to  rule  promptly  on  the 
objection  taken. 

"It  is  true  that  the  claimant  states  that  he  was  practicing  law  in  the 
various  courts  of  the  city  of  San  Francisco  in  August  1866,  at  which  time 
he  enlisted  in  the  military  service  of  the  Mexican  Government.  It  would 
be  difficult  to  conclude  from  this  statement  that  the  memorialist  was 
domiciled  in  San  Francisco  in  August  1866,  since  residence  alone  does  not 
constitute  domicll,  except  when,  from  its  peculiarity,  it  sufficiently  es- 
tablishes int-ention.  But,  if  an  alien  at  that  time,  although  domiciled  In 
the  United  States,  yet  if  the  party  quits  the  jurisdiction  of  the  United 
States  and  enlists  in  the  military  service  of  a  foreign  power,  it  raises  a 
serious  and  important  question  for  decision. 

"The  claimant  must  state  his  citizenship  at  date  of  the  losses  sus- 
tained by  him ;  also  where  was  then  his  domicil,  and  where  it  is  now,  all 
of  which  he  fails  to  disclose. 

"  This  memorial  also  fails  to  state  whether  the  claim  was  ever  presented 
prior  to  February  1st,  1869,  as  required  by  Rule  3  (/). 

"  Wherefore  it  is  rejected,  with  leave  to  amend." 

Peter  Berg  ) 

V,  V  No.  253  A.  D. 

Mexico.     ) 

Mr.  Commissioner  Wadsworth  read  the  opinion  of  the  commissioners  on 
the  objections  heretofore  filed  to  the  reception  of  the  memorial  in  this 
case,  as  follows,  viz : 

"This  memorial  is  not  signed  by  any  solicitor.  All  we  deem  it  neces- 
sary now  to  say  on  that  point  is,  that  it  does  not  appear  that  the  claimant 
has  any  solicitor,  and  we  do  not  wish  to  construe  the  rule  in  such  a  man- 
ner as  to  require  claimants  to  employ  counsel. 

"The  claimant,  for  the  details  of  the  voyage  which  ended  in  his  capture, 
and  of  the  treatment  which  he  received  while  a  prisoner,  refers  specially 
to  the  petition  of  William  Wallace  and  others  who  were  companions  in 
his  imprisonment  and  to  the  deposition  of  Forsythe  given  in  the  case  of 
said  Wallace.    This  is  sufficient.    The  details  of  the  voyage  and  capture 
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of  tiie  ArekHaid  Grade  given  by  the  fellow  travelers  and  prisoners  of 
the  memorialist  have  been  sufficiently  elaborated  in  the  namerons  peti- 
tions referred  to,  and  we  see  no  good  purpose  that  could  be  served  by  their 
repetition  in  this  inatance. 

''The  claimant  seta  forth  plainly  though  briefly  (which  is  not  amiss) 
the  ii^uiies,  loesea,  and  expenses  for  which  be  makes  claim  against  the 
Republic  of  Mexico,  and  we  deem  his  exhibit  in  this  particular  sufficient. 
He  seems  to  have  stated  his  own  case  without  a  solicitor,  and  has  suc- 
ceeded in  complying  with  the  rules  far  better  than  most  of  the  learned 
counsel  who  have  filed  memorials  for  other  claimants. 

"He  states  where  his  domicil  now  is;  where  it  was  at  date  of  the 
wrongs  complained  of ;  who  is  interested  in  his  claim;  that  he  has  never 
received  any  payment  or  indemnification ;  that  it  has  been  presented  to  the 
Department  of  State  at  Washington  prior  to  February  1st,  1869,  and  refers 
to  the  files  in  proof;  and  finally^  avers  'that  he  is  a  naturalized  citizen, 
declaring  hia  intention  to  become  a  citizen  of  the  United  States  at  Colonia, 
Eldorado  County,  CaUfomia,  before  A.  St«  C.  Denver,  clerk  of  the  district 
courty  in  and  for  said  county  oa.  the  7th  day  of  May  1865.' 

"  His  whole  memorial  only  covers  a  printed  page,  and  all  things  consid- 
ered does  its  author  credit. 

'*  It  is  objected  however  '  that  the  petitioner  claiming  to  be  a  naturalized 
citizen  does  not  allege  he  was  such  at  the  time  of  the  occurrences  com- 
plained of,  nor  does  he  state  when  he  became  such/ 

"  If  tha  claimant's  statement  (above  quoted)  is  attentively  considered  it 
will  be  seen  that  he  only  means  to  claim  that  he  was  naturalized  by  the 
step  taken  by  him  on  the  7th  day  of  May  1855 ;  or  that  he  was  naturalized, 
declaring  his  intention  on  that  day  and  completing  the  process  under  the 
municipal  laws  of  the  United  States  afterwards  and  necessarily  under  the 
statute,  aftOT  the  wrongs  and  losses  complained  of,  since  these  occurred  in 
the  liall  of  the  same  year  1855;  so  that  it  is  plainly  evident  the  memorialist 
had  proceeded  no  further  with  naturalization  at  the  time  of  the  ii^uriee 
than  the  declaratory  oath  of  May  7th,  1865;  whether  he  ever  afterwards 
completed  the  process  can  not  vary  the  question  presented  in  his  case,  viz : 
did  he  acquire  the  character  of  a  citizen  of  the  United  States  by  declaring 
his  intention,  under  the  municipal  law,  to  become  a  citizen,  and  following 
it  up  by  residence,  until  his  departure  on  the  unfortunate  voyage  made 
by  the  Arehihald  GracU  in  the  fall  of  18551 

«Thls  qoestion  we  need  not  now  decide  since  it  is  not  before  us.  All 
we  now  decide  is  that  the  memorial  fairly  presents  this  question  and  is  in 
other  respects  sufficient. 

''  Wherefore  the  objections  are  overruled." 

The  mixed  oommissioii  at  Lima,  under  the 
Fenrrisa  Coiuois-  ^onveution  between  the  United  States  and 

non  of  Ivoo. 

Pern  of  December  4, 1868,  adopted  on  October 

8,1869,  at  its  eighth  meeting,  the  following  roles: 

*^Rule$  <md  BsffulaUans  of  the  Joint  CommUeion  appointed  under  the  Treaty  of 
December  4ih,  1868,  between  ihe  United  Statee  of  America  and  the  Republic 
of  Peru  for  ^JhuU  eeitlement  of  the  claims  of  dtizene  of  either  country. 

'^Articlk  1.  The  meetings  of  the  Commissioners  shall  be  bolden  on 
HoDday,  Wednesday  tind  Friday  of  every  week,  feast  days  excepted,  from 
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one  o'clock  nntil  four  o'clock  p.  m.  at  the  office  of  the  Commission,  in  the 
Palace  of  Justice,  Hall  of  the  Lawyers'  College.' 

''Articuc  2.  One  of  the  Secretaries  will  be  in  attendance  daily  at  the 
office  of  the  Commission  to  receive  and  file  all  documents  addressed  to  the 
Commissioners.' 

This  amendment  was  made  in  order  to  prevent  the  recnrrence  of  an 
irregularity  committed  by  the  charg^  d'affaires  of  the  United  States,  who, 
in  a  certain  case  which  was  pending  before  the  umpire,  sent  some  docu- 
ments directly  to  the  latter.  The  umpire  sent  them  to  the  United  States 
agent,  who  filed  them  before  the  conmiission ;  and  the  commissioners  then 
amended  the  second  rule  in  the  manner  above  disclosed. 

"Article  3.  The  Secretaries  shall  keep  a  journal  in  duplicate  in  English 
and  Spanish,  of  the  labors  of  the  Commission  each  day,  and  also  keep  a 
duplicate  list  of  all  claims  in  the  order  in  which  they  may  be  submitted  to 
the  Commission,  specifying  in  brief  terms  the  nature  and  basis  of  each 
one  and  also  the  amount. 

''Article  4.  The  journal  of  the  proceedings  of  the  Commission  and  its 
decisions  shall  be  authenticated  by  the  Commissioners  and  one  of  the  Sec- 
retaries and  its  decisions  by  the  Commissioners  only. 

''Article  5.  Orders  for  the  adjournment  of  the  Commission  from  time 
to  time,  and  all  other  orders,  except  those  relating  to  the  decisions  upon 
claims,  may  be  made  by  joint  Written  direction  of  the  Comiuissioners  filed 
with  the  Clerks. 

"Article  6.  All  persons  having  claims  against  the  Government  of  Peru 
or  against  the  Government  of  the  United  States  of  America,  shall  file, 
through  the  Agent  of  their  respective  €k>vemments,  memorials  of  the  same 
with  the  Secretaries  of  this  Board. 

"Article  7.  In  every  such  memorial  shall  be  set  forth  the  amount  of  the 
claim ;  the  time  when  and  place  where  it  arose ;  the  kind  or  kinds  and 
amount  of  property  lost  or  injured;  the  nature  and  extent  of  injury  to 
persons,  limbs  or  life;  the  facts  and  circumstances  attending  the  loss  or 
iiigury  out  of  which  the  claim  arises. 

"Article  8.  Each  claim  shall  be  considered  by  the  Commission  accord- 
ing to  the  order  in  which  it  may  appear  on  the  Secretaries'  list,  and  shall 
be  finally  decided  upon  by  the  Commissioners  in  the  same  order,  within 
five  days  to  count  from  that  upon  which  the  Commission  shall  have 
resolved  to  consider  it. 

"Article  9.  All  motions  and  arguments  addressed  to  the  Commission 
shall  be  made  in  writing  and  filed  with  the  Secretaries,  who  shall  note 

1  December  15,  1869,  this  rule  was  amended  so  as  to  read  as  follows : 
"Rule  1.  The  meetings  of  the  commission  will  take  place  daily,  Sundays 
and  feast  days  excepted,  from  1  till  4  o'clock  p.  m.,  in  the  office  of  the 
commission,  Palace  of  Justice,  Hall  of  the  Lawyers'  College,  Lima.'' 

The  sessions  were  afterward  held  at  the  hours  from  2  to  5  p.  m. 

'This  rule  was  afterwards  amended  so  as  to  read  as  foUows:  "Rule  2. 
All  claims  and  all  documents  relating  to  claims  which  are  presented  by 
either  government  or  on  its  behalf,  shall  be  presented  in  the  office  of  the 
commission,  in  order  that  they  may  be  first  filed  by  a  secretary.  For  this 
purpose  one  of  the  secretaries  will  bo  in  attendance  daily  at  the  office  of 
the  commission,  to  receive  and  file  all  the  documents  addressed  to  it." 
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thereon  the  time  when  they  are  received;  hot  Counsel  may  be  heard 
orally,  on  written  briefs,  filed,  setting  forth  the  points  of  law  and  fact 
relied  npon  by  them  respectively. 

"Article  10.  When  any  case  occurs  in  which  the  Commissioners  may  not 
agree ;  or  when  any  difference  arises  in  the  course  of  their  proceedings, 
the  same  shall,  on  the  request  of  either  Commissioner,  be  passed  to  the 
Umpire  for  his  decision,  together  with  a  copy  of  the  proceedings  which 
set  forth  the  cause  or  reason  of  disagreement,  which  shall  be  signed  by 
the  Secretaries  who  shall  take  a  receipt  for  the  document  they  deliver; 
and  the  Umpire  shall  send  to  the  Commissioners  his  decision  on  that  par- 
ticular ease  within  ten  days  after  his  reception  of  said  document. 

"Article  11.  The  Commissioners  shall  give  their  decision  on  all  claims 
presented  to  them  on  or  before  the  fifteenth  day  of  the  month  of  February, 
eighteen  hundred  and  seventy  and  all  cases  pending  on  said  date,  in 
which  they  may  not  agree,  shall  be  passed  by  them  to  the  Umpire  for  his 
decision  before  the  seventeenth  day  of  February  eighteen  hundred  and 
seventy  and  the  Umpire  shall  give  his  decision  on  all  such  cases  before 
the  fonrth  day  of  the  following  month  of  March." 

The  mixed  commission  under  the  agreement 
Spttd^OomidMion  ^j^i^^^^  |J^^^  United  States  and  Spain  of  Feb 

ruary  12, 1871,  adopted  on  June  10, 1871,  the 
following  roles: 

"SegulatU>n$  adopted  June  10,  1871,  by  ike  CommUHon  on  claims  of  oitizene 
of  the  United  States  against  Spain,  by  agreement  of  February  IS,  1871,^* 

"I,  In  addition  to  the  representation  of  his  claim,  and  the  exhibits  or 
proofs  in  support  thereof,  which  may  have  been  or  shall  be  presented  to  or 
filed  in  the  Department  of  State  of  the  United  States,  every  claimant  shall 
file  in  the  office  of  this  Commission  a  statement  of  his  claim  in  the  form  of 
a  memorial. 

'*II.  Every  memorial  shall  show  the  full  name  of  the  claimant,  his  place 
of  birth,  and  if  be  be  anatnralized  citizen  of  the  United  States,  the  time  and 
place  and  the  style  of  court  before  which  his  *  declaration  of  intention '  shall 
have  been  made,  and  the  time  and  place  and  the  style  of  court  by  which 
his  letters  of  naturalization  shall  have  been  granted ;  and  authenticated 
copies  of  both  these  acts  shall  be  exhibited  with  the  memorial.  Second- 
ary evidence  will  be  admitted  upon  proper  foundation,  according  to  recog- 
nized rules  of  evidence. 

"m.  If  the  claim  be  preferred  on  behalf  of  a  firm  or  association  of 
persons,  the  name  of  each  person  interested,  both  at  the  date  the  claim 
accrued  and  at  the  date  of  verifying  the  memorial,  must  be  stated,  with 
tbe*proportion8  of  the  interests  of  each  person. 

**  IV.  Each  memorial  shall  state  the  particulars  of  the  claim,  the  gen- 
eral ground  on  which  it  is  founded  under  the  public  international  law, 
and  the  amount  claimed.  It  shall  be  verified  by  the  oath  of  the  claimant| 
or  if  the  claim  be  by  a  firm  or  association  of  persons,  by  the  oath  of  one 
of  them;  or  in  the  case  of  a  corporation  by  the  oath  of  the  President, 
secretary,  or  other  officer  thereof,  such  oaths  to  be  taken,  if  in  the  United 
States,  before  any  officer  having  power  to  administer  judicial  oaths 
according  to  the  law  of  the  place  where  administered,  and  the  official 
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character  of  such  officer  shall  he  duly  authenticated  according  to  the 
laws  of  said  place.  If  such  oath  he  taken  without  the  territory  of  the 
United  States,  it  may  he  administered  hy  the  legation  or  nearest  Consul 
of  the  United  States. 

"V.  The  Arhitrators  may,  in  their  discretion,  order  any  claimant  to 
answer  on  oath  such  interrogatories  as  may  he  suhmitted  to  the  Commit- 
siou  for  the  purpose,  by  or  on  behalf  of  either  Goyemment. 

''  VI.  Every  claimant  shall  be  allowed  two  months'  time,  next  following 
the  filing  of  his  memorial,  in  which  to  take  and  file  his  proofii,  and  three 
months  next  following  the  same  shall  be  allowed  for  the  taking  and  filing 
of  proofs  on  the  part  of  Spain,  which  respectire  periods  may  be  prolonged 
by  special  order  on  cause  shown. 

''VII.  All  depositions  shall  be  taken  on  notice,  specifying  the  time  and 
place  of  taking,  to  be  filed  in  the  office  of  the  Commission,  with  a  copy  of 
the  interrogatoriee,  or  upon  a  statement  in  writing  by  the  advocate  of  the 
Government  adducing  the  witness,  to  be  filed  in  like  manner,  showing  the 
subject  of  the  particular  examination  with  sufficient  precision  to  be 
accepted  by  the  advocate  of  the  Government  against  whom  such  witness 
is  to  be  produced,  to  be  signified  by  his  indorsement  thereon.  Such  inter- 
rogatories or  statement  to  be  filed  in  the  office  of  the  Commission  at  least 
twenty-one  days  before  the  day  named  for  the  examination. 

«  Every  deposition  taken,  either  in  the  United  States  or  in  Spain  or  her 
possessions,  shall  be  taken  before  some  officer  competent  to  administer 
Judicial  oaths  under  the  laws  of  the  place,  whose  official  character  shall 
be  duly  authenticated  according  to  said  laws,  and  each  witness  shall  state 
whether  he  is  interested,  directly  or  Indirectly,  and  how,  in  the  matter  of 
the  claim,  and  whether  he  is  agent  or  attorney  for  any  party  interested, 
directly  or  indirectly  therein. 

''  Depositions,  taken  outside  of  the  United  States  or  of  Spain  and  her 
possessions,  may  be  taken  before  the  legation  or  nearest  consul  of  either 
Government,  in  the  election  of  the  advocate  thereof. 

''VlII.  Public  acts,  decrees,  orders,  laws,  and  other  official  instruments 
and  copies,  shall  be  authenticated  according  to  the  country  ftom  which 
they  emanate. 

''IX.  Such  documents  and  proofs  are  liable  to  be  impeached  for  ihuid, 
in  any  manner  recognized  in  similar  oases,  by  the  laws  of  the  country  from 
which  they  emanate,  or  by  the  law  of  nations. 

"X.  After  the  proofs  on  the  part  of  Spain  shall  have  been  closed  and 
filed,  the  Commission  shall,  in  every  case,  when  the  claimant  shall  desire 
to  take  rebutting  proof,  accord  a  reasonable  time,  in  its  discretion,  for  the 
taking  of  such  rebutting  proof. 

"  XI.  The  rules  of  evidence,  as  to  the  competency,  relevancy,  and  effect 
of  the  same,  shall  be  determined  by  the  Commission,  in  view  of  these 
regulations,  the  laws  of  the  two  nations  and  the  public  law. 

"XII.  Each  memorial  and  all  exhibits  and  proofs,  shall  be  filed  in 
original  manuscript,  and  the  same,  and  all  matter,  including  briefs  and 
arguments,  shall  be  printed  at  the  expense  of  the  party  adducing  or 
propounding  the  same,  at  least  thirty  printed  copies  of  each  being  filed. 

"XIII.  All  cases  will  be  submitted  on  printed  arguments,  but  brief  oral 
explanations  will  be  received  at  all  times  from  the  advocate  of  either  gov- 
ernment. 

"  Argument  of  special  counsel  will  be  received  in  print,  when  submitted 
by  the  Advocate  of  either  Government,  and  not  otherwise. 
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"XIY.  All  diOiiiB  filed  with  the  Commiation  shall  beeniraed  inadocket 
to  be  kept  by  the  Secretary. 

"On  the  first  Monday  in  December  next  the  Arbitrators  will  proceed  to 
call  and  hear  any  case  or  cases  which  may  be  ready  for  hearing,  in  con- 
formity with  these  regulations. 

"XV.  The  Secretary  shall  take  charge  of  all  the  papers  bdongiag  to 
the  ConmiiBeion.  He  will  not  allow  them  to  be  withdrawn  from  the 
office,  but  will  famish  to  parties,  or  special  coonsel,  all  convenient  oppor- 
tunity for  inspecting  the  same,  and  making  extracts  therefrom  in  his 
presence.'' 

March  23, 1872,  on  motion  of  the  advocate 
Olden  as  to  Trans-  ^^^  g^^.^^  ^^^  advocate  for  the  United  States 

consenting,  the  arbitrators  adopted  the  follow- 
ing amendment: 

**  In  all  eases  heretofore  filed  before  this  Commission  the  memorials^  ex- 
hibits, and  testimony  now  on  file  in  the  English  language  shall  be  trans- 
lated into  Spanish,  and  such  translations  shall  be  fhmlshed  and  filed  by 
the  reepectiTC  claimants,  on  or  before  the  first  day  of  June  1872. 

"  In  all  cases  of  memorials,  or  of  exhibits  and  testimony  hereafter  to  be 
filed  the  claimants  are  required  to  Aimish  such  translations  and  to  file  the 
same  together  with  the  English  originals.  Of  the  printed  copies  now  re- 
quired by  the  roles,  fifteen  shaU  be  in  English  and  fifteen  in  Spanish. 
Printed  briefs  and  arguments  may  be  filed  in  the  English  language,  only, 
as  heretofore." 

It  was  ordered  that  the  secretary  communicate  this  change 
in  the  regulations  by  mail  to  each  special  counsel  in  the  causes 
then  i>ending  before  the  commission. 

June  8, 1872,  the  arbitrators  made  the  following  order: 

"That  Rule  XVI.  of  the  Regulations  adopted  on  the  23rd  of  March  last 
past,  be  so  amended  as  to  read  as  foUows : 

"  In  all  cases  heretofore  filed  before  this  Commission,  the  memorials  and 
exhibits  now  on  file  in  the  English  language  shall  be  translated  into  Span- 
ish, and  such  translations  shall  be  furnished  and  filed  by  the  respective 
claimants  on  or  before  the  first  day  of  June  1872. 

''In  all  cases  of  memorials  and  exhibits  hereafter  to  be  filed,  the  claim- 
ants are  required  to  fiimiBh  such  translations  and  to  file  the  same  together 
with  the  English  originals.  Of  the  printed  copies  now  required  by  the 
rules,  fifteen  shall  be  in  English  and  fifteen  in  Spanish. 

"Printed  briefs  and  arguments  may  be  filed  in  the  English  language 
only,  as  heretofore.'' 

The  secretary  was  directed  to  communicate  this  change  in 
the  rules  to  special  counsel. 

The  Mdng  of  Tea-     ^^7  ^'^)  ISlSj  the  advocate  on  the  part  of 
tinumy.  Spain  submitted  the  following  question: 

•  ♦ 

"When  interrogatories  in  chief  are  filed  in  writing,  under  Rule  VII., 
by  one  side,  is  the  other  side  bound  to  file  cross-interrogatories  in  writing, 
so  that  the  examination  shall  be  confined  to  such  interrogatories  and 
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cro88-interrogatoTie0  only,  without  the  presence  of  counsel  on  either  side 
at  the  examination  of  witnesses  f  or  may,  in  saeh  case,  the  opposite  party 
abstain  firom  filing  cross-interrogatories  in  writing,  and  then  appear  before 
the  commissioner  designated  to  take  the  depositions  and  cross-examine 
the  witnesses  orally  f" 

The  commission  decided  that  the  party  upon  whom  notice 
may  have  been  served  under  Rule  VII.  was  not  bound  to  file 
cross-interrogatories  in  the  office  of  the  commission,  but  might 
appear  by  counsel  before  the  commissioners  designated  to  take 
the  depositions  and  cross-examine  the  witnesses  orally. 

On  May  31, 1873,  it  was— 

"  Ordered,  That  in  all  eases  where  written  interrogatories  have  been  or 
shall  be  filed  to  be  propounded  to  witnesses  the  counsel  of  the  party  filing 
such  may,  at  the  examination,  propound  other  interrogatories  orally,  when 
suggested  by  the  cross-examination,  or  when  strictly  pertinent  to  the 
matters  disclosed  by  the  original  written  interrogatories." 

On  May  9, 1874,  the  advocate  of  Spain  moved  for  an  order 
^'  that  Rule  YII.  of  the  Bules  and  Regulations  adopted  June 
10, 1871,  be  amended  by  inserting  after  the  words  ^  according 
to  said  laws,'  line  10,  ^^  but  all  depositions  taken  in  the  United 
States  after  this  9th  day  of  May  1874  must  be  taken  before  a 
United  States  commissioner,  unless  otherwise  specially  author- 
ized by  the  commission,  or  unless  notice  designating  some 
other  officer  shall  have  been  already  served  and  accepted  by 
the  respective  advocates  of  the  two  governments.'^ 

The  motion  was  granted. 

In  the  case  of  Anna  Thompson  Duggan  v.  Spain^  Ko.  39,  in 
the  absence  of  a  United  States  commissioner  in  Henry  County, 
Illinois,  a  justice  of  the  peace  was  substituted. 

April  3, 1875,  it  waa— 

'*  Ordered,  That  no  notice  of  closing  testimony  is  to  be  given  by  either 
party  until  all  the  testimony  in  his  behalf  shall  have  been  printed." 

June  26, 1875,  it  was — 

''  Ordered,  First.  That  in  all  cases  where  witnesses  are  to  be  examined 
out  of  the  United  States,  the  examination  shaU  be  conducted  in  written 
interrogatories  and  cross-interrogatories. 

''Second.  That  in  all  instances  whatever,  where  witnesses  are  to  be 
examined,  the  names  and  residences  of  the  same  shall  be  furnished  in  the 
notice  to  take  testimony.'' 

April  9, 1881,  it  was— 

.  '*  Ordered,  That  whenever  claimants  may  be  ordered  to  answer  interro- 
gatories under  Section  V.  of  original  rales,  whether  on  application  of 
Spain  or  the  United  States,  the  cost  of  such  proceeding  shall  be  borne  by 
the  commission  as  one  of  its  general  expenses.'* 
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March  26, 1876,  it  was— 
Mbniiaioii  of  Matton 

to  the  Umpire.  "Ordered,  That,  wheDever  a  case  was  to  be  sent  to 

the  nrnpire,  the  secretary,  before  transmitting  the 
record  to  him,  shonld  notify  the  advocates  of  the  two  governments  in 
writing  and  famish  them  a  list  of  the  papers  contained  in  the  record 
made  np  by  the  secretary,  and  upon  the  approval  of  the  list  by  both  advo- 
cates, or,  in  the  event  of  their  disagreement,  by  the  commissioners  or 
either  of  them,  the  record  should  immediately  be  transmitted  to  the 
umpire,  but  not  otherwise.^' 

November  13, 1880,  with  the  consent  of  both  advocates,  the 
following  additional  rules  were  offered,  read,  and  adopted: 

''I.  The  additional  rule  adopted  by  this  Commission  on  the  25th  day  of 
March  1876  is  hereby  rescinded. 

''II.  Hereafter,  as  soon  as  the  evidence  in  any  case  shall  be  closed  on 
both  sides,  and  all  the  evidence  in  said  case  shall  be  printed,  it  shall  be 
the  duty  of  the  Secretary  to  make  up  six  copies  of  the  printed  record  to 
consist  of:  1st,  the  memorial  (in  both  languages)  and  exhibits;  2nd,  all 
evidence  in  chief  for  claimant;  3rd,  all  evidence  for  defense;  4th,  any  evi- 
dence in  rebuttal;  5th,  any  printed  motions  or  other  interlocutory  pro- 
ceedings in  the  case. 

''The  Secretary  shall  thereupon  serve  a  list  of  the  papers  included  in 
said  record  upon  the  advocate  of  each  government,  and  if  no  defect  in  the 
said  record  be  shown  by  either  advocate  within  four  days  from  such  serv- 
ice, it  shall  be  the  duty  of  the  secretary  to  page  the  record  continuously 
from  beginning  to  end,  and  to  ftimish  a  copy  to  each  advocate,  and  to  each 
arbitrator,  and  to  retain  the  two  remaining  copies  in  the  office  of  the  Com- 
mission ;  and  on  the  date  of  said  distribution  he  shall  enter  the  fact  of 
such  distribution,  under  the  title  of  the  case,  in  the  docket  of  the  Com- 
mission, and  thereupon  the  argument  shaU  begin. 

''  III.  Within  three  weeks  after  the  date  of  the  distribution  under  the 
preceding  rule,  the  brief  of  the  advocate  of  the  United  States  for  the 
claimant  shall  be  placed  in  the  hands  of  the  printer,  and  when  the  same 
shall  be  printed  and  filed  in  the  office  of  the  Commission  with  the  secre- 
tary the  time  of  the  advocate  of  Spain  for  filing  his  brief  shall  begin  to 
run,  and  be  shall  have  three  weeks  in  which  to  put  his  brief  in  the  hands 
of  the  printer,  and  when  returned  to  him  and  filed,  in  the  office  of  the 
Commission  with  the  secretary,  the  time  of  the  advocate  of  the  United 
States  for  filing  his  closing  brief  shall  begin  to  run ;  and  within  three 
weeks  from  that  date  he  shall  place  his  brief  in  the  hands  of  the  printer, 
and  when  the  same  shall  be  printed  and  filed  in  the  office  of  the  Commis- 
sion with  the  secretary,  the  case  shall  be  deemed  closed,  and  no  further  or 
other  brief  shall  be  filed  by  either  party  for  the  case  before  the  arbitra> 
tors,  unless,  upon  application  filed  in  the  office  of  the  Commission,  the 
Arbitrators,  either  in  vacation  or  at  a  regular  session,  shall  grant  leave  to 
file  an  additional  brief  in  reply  to  the  last  one  filed. 

"  When  the  argument  shall  be  upon  a  motion  to  dismiss,  demurrer  or 

other  suggestion,  when  the  affirmative  rests  with  the  advocate  for  Spain 

lie  shali  have  the  right  to  open  and  close  the  discussion ;  and  no  brief  or 

argument  shall  be  filed  after  the  closing  brief,  except  upon  application 

and  leave  granted  as  above  provided. 
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**  When  on  diMgreement  between  the  arbitrators  a  case  or  question  in  a 
case  shall  be  referred  to  the  Umpire,  the  coarse  of  proceeding  with  regard 
to  the  argament  shall  be  the  same  as  provided  in  this  role  for  argoments 
before  the  arbitrators,  mutatit  muttmdU. 

"TV.  When  on  disagreement  between  the  arbitrators  a  case,  or  any 
qnestion  in  a  case,  shall  be  referred  to  the  Umpire,  the  secretary  shall 
notify  the  advocates  when  the  record  is  complete,  and  the  said  record 
shall  be  open  to  objection  daring  foar  days  from  sach  notice;  and  if  snch 
objection  cannot  be  solved  by  the  advocates,  it  shall  be  laid  before  the 
arbitrators  to  decide,  and,  in  case  of  their  disagreement,  the  objection 
and  what  it  is  founded  on  shall  go  to  the  Umpire  with  the  case,  to  be  by 
him  disposed  of.  When  the  record  shall  be  then  completed  the  arguments 
shall  be  filed  with  the  secretary  of  the  Commission  in  the  same  manner 
and  under  the  same  regulations  as  are  provided  for  argnments  before  the 
arbitrators,  and  on  the  filing  of  the  last  argument  they  shall  be  forthwith 
sent  with  the  record  to  the  Umpire  and  no  ftirther  argument  shall  be 
allowed,  unless  upon  application  made  and  leave  granted  as  hereinbefore 
provided. 

'*In  all  cases  heretofore  referred  to  the  Umpire,  in  which  no  printed 
argament  for  the  use  of  the  Umpire  has  yet  been  filed,  the  present  rule 
shall  operate  from  the  date  of  the  taking  effect  of  these  rules,  when  the 
delays  for  filing  printed  arguments  shall  begin  to  run;  and  in  cases  where 
printed  arguments  for  the  use  of  the  Umpire  have  been  filed,  the  delay  for 
filing  a  reply  or  a  closing  argument  shall  begin  to  run  from  the  date  of 
the  taking  effect  of  these  rules. 

''The  Secretary  shall  make  up  the  record  for  the  Umpire  as  for  the  arbi- 
trators, adding  what  comes  into  the  record  after  submission  to  the  latter, 
and  completing  the  paging. 

**y.  In  any  case,  whether  before  the  arbitrators  or  the  Umpire,  the 
time  for  filing  briefs  may  be  enlarged  by  the  arbitrator  of  the  government 
whose  advocate  requests  it  (and,  in  the  absence  of  such  arbitrator,  by 
simple  request  of  the  advocate  to  the  Secretary  of  the  Commission),  pro- 
visionally until  the  next  meeting  of  the  Commission,  and  may  be  then 
further  enlarged  by  concarrence  of  both  arbitrators. 

"VI.  If  any  brief  on  behalf  of  either  party  be  not  filed  within  the  time 
allowed  by  these  rules,  the  other  party  may  file  his  brief,  and  If  he  files 
none  within  the  prescribed  time  the  discussion  shall  be  considered  as 
closed,  and  it  shall  be  the  duty  of  the  Secretary  to  enter  in  the  docket  of 
the  Commission,  as  of  course,  that  the  case  is  submitted  for  decision,  and 
to  give  notice  to  the  arbitrators  or  the  Umpire,  as  the  case  may  be. 

''VII.  These  additional  rules  shall  take  effect  on  the  1st  day  of  Deoem- 
ber  next." 

December  16,  1871,  Mr.  Darant,  the  agent 
'^^^^'^^J^^JlJ^  of  the  United  States,  in  accordance  with  a 
previous  notice  given  by  him,  submitted  to 
the  arbitrators  some  suggestions  touching  the  taking  of  testi- 
mony in  Ouba.    These  suggestions  were  as  follows  : 

''I  find  on  examination  and  am  informed  that  in  many  of  the  cases  to 
arise  it  will  be  necessary  to  take  testimony  in  the  Island  of  Cuba,  and 
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nnder  the  roles  now  existinXf  mb  I  nodeniand  them,  it  will  he  Deoettary  in 
each  of  each  caoes  to  specify  the  time  and  place  of  taking  the  depositions, 
as  well  as  the  names  of  the  witnesses,  and  to  indicate  the  name  and  offi- 
cial title  of  the  officer  of  the  Spanish  Government  in  Cnha  hefore  whom 
the  depositions  are  to  he  taken.  To  do  this,  however,  will  he  a  matter 
difficult  if  not,  in  most  cases,  impossihle. 

"It  will  not  always  he  practieahle  to  give  the  name  and  title  of  snch 
officials,  nor  will  it  he  possible  in  every  instance  to  give  even  the  names 
of  the  witnesses,  owing  to  the  changes  which  may  have  occorred  and  the 
insurrectionary  distarhances  in  some  parts  of  the  islands. 

''In  order  to  provide  for  this  condition  of  affairs,  the  undersigned  sug- 
gests that  a  commission  be  appointed  to  take  depositions  of  witnesses  in 
the  Island  of  Cuba,  to  consist  of  some  officer  of  the  Spanish  Government 
and  of  the  consul-general  of  the  United  States  in  that  island,  who  shall 
together  take  the  depositions  of  witnesses  who  may  be  brought  hefore 
them,  to  he  used  in  evidence  in  all  cases  i>ending  before  this  commission. 

"The  undersigned  also  respectfully  suggests  that  some  time  should  be 
provided  within  which  cross-interrogatories  may  be  filed  under  the  provi* 
sions  of  the  Rule  VII." 

June  Sj  1872,  the  arbitrators,  on  motion  of  tbe  advocate  on 
the  part  of  the  United  States,  the  advocate  on  the  part  of 
Spain  assenting,  adopted  the  following  order: 

"It  being  suggested  to  the  Conmiission  by  the  Advocate  of  the  United 
States,  tliat  delays  now  exist,  and  have  long  existed  in  procuring  evidence 
both  documentary  and  oral,  in  the  Island  of  Cuba,  resulting  as  the  claim- 
ants alleged  from  the  want  of  a  proper  and  sufficient  joint  authority  of 
the  two  respective  Governments  to  take  depositions  of  witnesses  and  call 
for  copies  of  official  documents  and  papers.  Now,  in  order  to  provide  a 
remedy  for  this  state  of  things  the  Commission  do  hereby  recommend  to 
the  respective  Governments  the  appointment  of  a  Joint  Comuussion  in  tbe 
Island  of  Cuba,  to  be  composed  of  one  Spanish  and  one  United  States 
officer,  who  shall  be  authorized  jointly  to  take  depositions  of  witnesses 
on  oaths  by  them  administered  or  by  a  Judicial  officer  of  the  place  in  their 
presence,  at  such  times  and  places  as  to  them  may  seem  meet;  and  shall 
be  authorized  on  the  application  of  the  claimants  or  their  attorneys  to 
caU  for  copies  of  all  such  official  documents  and  papers  as  may  in  their 
judgment  be  necessary  in  any  case  before  this  Commission. 

"It  is  further— 

**  Ordered,  That  the  Arbitrator  on  the  part  of  the  United  States  do 
transmit  a  copy  of  the  above  order  to  the  Honorable  Hamilton  Fish,  Sec- 
retary of  State  of  the  United  States,  and  'that  the  Arbitrator  on  the  part 
of  Spain  do  transmit  a  copy  of  the  above  order  to  Admiral  J.  Polo  de 
Bemabe,  envoy  extraordinary  and  minister  plenipotentiary  of  Spain  in 
the  United  States." 

September  28, 1872,  the  arbitrators,  on  motion  of  the  advo- 
cate of  the  United  States,  the  advocate  on  the  part  of  Spain 
assenting,  ordered  that  the  ronning  of  the  time  allowed  to 
claimants  for  taking  testimony  be  suspended  until  the  farther 
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order  of  the  eommiasioners,  to  be  made  wben  the  arrange- 
ments, then  in  coarse  of  adjustment  between  the  two  govern- 
ments, shoold  have  been  completed  for  the  taking  of  deposi- 
tions and  the  procoring  of  evidence  in  the  Island  of  Cuba.  A 
similar  order  was  also  made  in  regard  to  the  time  allowed  for 
the  taking  and  filing  of  proofs  on  the  part  of  Spain. 

December  30,  1872,  Mr.  Fish,  as  Secretsoy  of  State  of  the 
United  States,  inclosed  to  Mr.  Henry  C.  Hall,  vice-consul-gen- 
eral of  the  United  States,  as  the  representative  of  the  United 
States  on  the  saboommission  to  take  testimony  in  Gnba,  some 
instructions  prepared  by  Mr.  Dnrant,  the  agent  of  the  United 
States  before  the  mixed  commission,  and  dated  December  23, 
1872.  With  these  instructions  Mr.  Fish  also  inclosed  a  copy 
of  the  agreement  of  February  12, 1871,  and  a  copy  of  the  rules 
of  the  commission  thereunder.^  The  instructions  were  as 
follows: 

*'A  Memorandam  of  General  and  Special  InstmotionB  for  the  guidance 
of  H.  C.  UaU,  Esq.,  Yice-Consnl  General  of  the  United  States  at  the  port  of 
Havana,  in  the  discharge  of  the  duties  of  his  appointment  as  member  on 
behalf  of  the  United  States  of  the  Sab-Commission  constituted  by  the  Gov- 
emments  of  Spain  and  the  United  States  to  facilitate  the  taking  of  depo- 
sitions and  securing  documentary  and  other  evidence  in  the  Island  of 
Cnba  in  support  of  claims  now  pending  or  hereafter  to  be  instituted  before 
the  Commission  sitting  in  the  City  of  Washington,  D.  C,  under  the  agree- 
ment between  the  two  governments  of  12th  February,  1871. 

'^l*^.  Mr.  Hall  should  without  delay  seek  an  interview  with  the  Spanish 
Sub-Commissioner  and  come  to  an  understanding  with  him  as  to  the  place 
at  which  the  meetings  of  the  Snb- Commission  shall  be  held ;  as  to  the 
proper  modes  of  proceeding  to  be  had.  He  should  see  that  a  declaration 
may  be  entered  in  the  minutes  or  journal  of  the  Sub-Commission  declara- 
tory of  the  fact  that  the  Sub-Commission  is  organized  and  ready  to  pro- 
ceed to  business,  of  which  fact  immediate  notification  should  be  giyen  to 
the  Department  of  State  of  the  United  States.  He  should  see  that  such 
rules  are  adopted  for  the  despatch  of  business  as  the  local  circumstances 
and  manners  and  custom  of  the  country  may  render  possible  or  neoesaary. 

«2^.  The  exigency  which  gave  rise  to  the  coustitution  of  the  Sub-Com- 
mission must  be  kept  steadily  in  view,  namely,  the  protracted  delays 
amounting  to  a  refusal  to  act,  with  which  applicants  for  documentary 
evidence  to  support  claims  pending  before  the  Commission  were  met  by 
officials  of  the  Spanish  Government  in  Cuba,  and  the  state  of  alarm  and 
trepidation  which  pervaded,  as  was  alleged,  the  miuds  of  witnesses  whose 
testimony  it  was  likely  would  be  required  to  such  an  extent  as  to  render 
them  reluctant  to  come  forward  to  give  their  evidence.  It  will  be  the 
duty  of  Mr.  Hall,  then,  to  concert  such  measures  in  conjunctiou  with  his 
associate  Se&or  Don  Antonio  Batanero,  who  will  undoubtedly  display  the 

» MS.  Dom.  Let.  XC VH.  116. 
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beat  disposition,  as  will  tend  to  restore  to  all  who  are  called  upon  to  testify 
a  oomplete  state  of  confidence,  founded  on  the  dignity  and  good  faith  of 
the  Spanish  Government  as  well  as  on  that  of  the  United  States  to  afiford 
them  every  speciee  of  protection. 

"3°.  Among  the  duties  of  the  Snb-Commission  to  be  called  to  the  atten- 
tion of  Mr.  Hall  shall  be  that  of  taking  down,  or  caaslng  to  be  taken  in 
writing,  the  depositions  of  all  snch  witnesses  as  may  be  designated  to  the 
sabeommission  for  examination,  in  every  case  by  a  Commission  or  other 
formal  order  addressed  to  them  for  that  purpose  by  the  Joint  Commission 
sitting  at  Washington;  and  that  of  executing  all  such  other  orders  in 
relation  to  claims  as  may  be  issued  to  them  from  the  Commissioners  at 
Washington  and  of  their  action  to  make  dne  and  proper  return  to  the 
Joint  Commission  here. 

''  4^.  Mr.  Hall  will  also  bear  in  mind  that  it  shall  in  like  manner  be  the 
duty  of  the  said  Sub-Commission  to  make  in  due  form  requisitions  upon  the 
proper  officer  of  the  Spanish  Government  in  Cuba  for  duly  aathenticated 
copies  of  any  and  all  documents  which  may  be  required  by  the  Joint  Com- 
miflsion  at  Washington  for  the  investigation  and  decision  of  any  claim 
existing  before  it,  and  to  forward  said  copies  without  delay  to  the  Com- 
missioners here. 

"  5^  Also  to  ensure  such  action  of  the  Sub-Commission  as  may,  when- 
ever in  their  opinion  it  shall  be  necessary,  procure  without  special  order 
to  th»t  effect  from  this  Commission  a  duly  authenticated  copy  of  any 
doenment  which  they  may  deem  important  or  necessary  in  any  case  pend- 
ing before  the  Commission,  and  forward  the  same  to  the  Commission  here. 

''6^  It  should  also  be  suggested  to  Mr.  Hall  to  report  to  the  Depart- 
ment, so  soon  as  sufficient  progress  shall  have  been  made  with  the  busi- 
ness of  the  Sub-Commission,  as  to  enable  him  to  form  a  prndent  judgment 
what  effect  the  f auctions  and  existence  of  the  Sub-Commission  may  have 
had  upon  the  disposition  of  witnesses  on  behalf  of  claimants  and  also  to 
make  known  to  the  Department  the  disposition  displayed  by  the  proper 
officers  in  complying  with  the  requisitions  of  the  Sub-CommiBsion  for 
copies  of  documents  or  other  information  required  for  the  use  of  the  Com- 
mission here. 

''Thomas  J.  Durant,  Adv,  U.  8. 

"Washington,  D.  C,  23  December  1872." 

January  30^  1873,  the  mixed  commiBsion  at  Washington 
adopted,  with  reference  to  the  subcommission  in  Cuba,  the 
following  rules: 

''A  Sob*Commission  having  been  duly  appointed  under  the  authority  of 
the  tiro  nations,  for  the  purpose  of  examining  such  witnesses  as  may  be 
adduced  before  them  by  either  party  in  the  respective  claims  pending 
be/ore  this  Commission,  and  for  the  authentication  of  official  documents, 
at  the  city  of  Havana  in  the  Island  of  Cuba,  the  following  general  order 
ia  made  by  this  Commission. 

"I.  AH  the  teetimony  taken  before  the  said  Sub-Commission  shall  be 
subject  to  the  general  provisions  and  directions  contained  in  the  regula- 
tions heretofore  adopted  and  published  by  this  Commission,  and  especially 
to  the  provisions  of  S.  VII.  of  those  regulations. 
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''IL  In  each  case  in  which  testimony  is  to  be  so  taken,  without  fiirther 
order  of  this  Gommiflsion,  a  copy  of  the  notice,  interrosatories,  and  cross- 
interrogatories,  or  statements  which  may  have  been  filed  in  lieu  thereof, 
together  with  printed  copies  of  the  memorial  and  exhibits  in  the  English 
and  Spanish  langnages,  shall  be  by  the  Secretary  of  this  Commission 
sealed  in  one  package  and  directed  to  the  members  of  the  said  Sab*Com- 
mission  Jointly,  at  the  city  of  Havana,  in  the  Island  of  Cuba,  and  deliyered 
to  the  Secretary  of  State  of  the  United  States,  to  be  forwarded  to  the 
said  Sab-Commission. 

**  Where  authenticated  copies  of  documents  are  required,  a  motion,  in 
writing,  saflSciently  describing  such  document  or  documents,  shall  be  filed 
by  the  Advocate  of  the  Oovernment,  on  whose  part  such  motion  shall  be 
made,  and  no  objection  thereto  having  been  interposed  by  the  advocate 
on  the  other  part  within  ten  days  after  such  motion  shall  have  been  filed, 
it  shall  be  the  duty  of  the  Secretary  of  this  Commission  to  enter  upon  the 
record  that  such  motion  is  granted,  and  thereupon  to  transmit  a  copy 
of  such  motion  and  the  order  thereon  to  the  said  Sub-Commission  in  like 
manner  as  is  above  provided  with  reference  to  the  examination  of  wit- 
nesses/' 

February  16, 1873,  the  commission  received  and  ordered  to 
be  spread  upon  the  records  a  communication  from  the  sub- 
commission  in  Havana,  dated  February  1,  accompanied  with 
an  ofBcial  certificate  of  its  organization.  This  certificate  re- 
cited that  on  January  30, 1873,  "  Mr.  Henry  G.  Hall,  vice-con- 
sul-general of  the  United  States  of  America,  and  Don  Antonio 
Batanero,  a  magistrate  of  the  Real  Audiencia  Pretorial,  to- 
gether with  Don  Jos6  Amor,  secretary  and  notary  public,  met 
at  No.  1  Aguiar  street  in  the  city  of  Havana,"  and  after  at- 
tending to  the  necessary  preliminaries  declared  the  subcom- 
mission  to  be  organized.  The  subcommission  then  adopted 
the  following  rules : 

"  First.  That  in  order  to  insure  the  requisite  dispatch  of  all  matters 
coming  before  the  Sub-Commission  and  taking  into  consideration  its  inter- 
national character,  which  does  not  permit  of  the  application  of  certain 
rules  in  force  in  the  Province  that  might  tend  to  retard  its  proceedings, 
let  a  communication  be  transmitted  to  the  Supreme  authority  representing 
the  Superior  Political  Government  of  the  Island,  setting  forth  the  conven- 
ience that  would  result  from  the  issuance  of  an  order  addressed  by  said 
superior  authority  to  the  officers  having  charge  of  the  various  public 
offices  of  the  different  branches  of  the  Government,  to  the  effect  that 
whenever  they  shall  receive  communications  from  the  Sub-Commission, 
they  shall  give  them  all  due  preference  and  have  them  answered  as  soon 
as  possible ;  that  they  shall  forward  to  the  said  Sub-Conmiission  any  papers 
or  information  for  which  it  may  make  application,  and  that  in  cases  where 
the  said  Sub-Commission  may  deem  it  necessary  to  personaUy  attend  to 
the  procuring  of  the  proofs  which  they  may  be  required  to  furnish,  they 
shall  be  allowed  to  examine,  in  the  same  office  in  which  they  may  exist, 
any  government  or  Judicial  documents,  except  those  relating  to  causes 
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«ai  sanuuio"  so  thftt  the  Notary  of  the  Sab-Commimion  may  be  enabled 
to  take  the  eopies  of  sach  dooaments  that  may  be  required. 

"  Seeond.  That  the  oorreepondeooe  of  the  Sab-Commiasion  shall,  with 
aH  proper  preeaation,  be  sent  to  the  eare  of  the  Department  of  State  at 
Washington,  and  that  f[>r  such  as  may  be  required  from  or  addressed  to 
different  parts  of  the  Island,  a  box  shall  be  obtained  in  the  General  Post 
Offiee. 

''  Third.  That  when  the  witnesses  to  be  produced  are  Spanish  or  Ameri- 
cans, their  depositions  shall  be  taken  in  their  own  respective  language, 
which  shall  be  In  continuation  translated  into  English  or  Spanish  as  the 
case  may  be;  and  with  regard  to  witnesses  of  other  nationalities,  the 
practice  of  the  tribunals  of  the  Island  shall  be  adhered  to. 

"And  that  in  order  to  flMilitate  the  attendance  of  all  witnesses  and  to 
enable  them  to  declare  fireely,  the  Commissioners  shall  in  each  case  adopt 
sneh  precautions  as  may  be  most  proper,  especially  in  cases  where  a  wit- 
ness may  refuse  to  appear,  which  it  is  not  probable  will  happen. 

"  Fourth.  That  the  proceedings  had  on  account  of  any  request  or  order 
emanating  fsom  the  Mixed  Commission  at  Washington,  shall  be  written 
out  in  continuation  of  such  request  or  order,  and  the  testimony  and  other 
papers  which  may  be  reoeiyed  or  presented  by  the  parties  interested,  shall 
be  attached  to  the  said  proceedings  in  the  language  in  which  they  may  be 
so  presented,  and  authenticated  in  the  form  observed  in  the  country,  and 
if  possible  at  the  expense  of  the  said  interested  parties;  also  that  before 
the  request  or  order  be  returned,  a  copy  thereof  and  of  all  the  papers 
thereunto  annexed  shall  be  placed  on  the  records  of  the  Sub-Commission. 

"Fifth  and  last.  That  if  any  difficulty  should  arise  for  which  provi- 
sion  has  not  been  made  either  in  the  instructions  received  or  in  these 
regulations,  it  shall  be  decided  in  accordance  with  the  rules  adopted  by 
the  Mixed  Commission  at  Washington  on  the  Istof  July  1872,  and  if  these 
do  not  provide  for  its  solution,  then  by  the  Joint  agreement  of  the  Com- 
missioners, and  these  failing  to  agree  it  shall  be  referred  to  the  Commission 
at  Washington.''  « 

February  11, 1873,  the  sabcommission  adopted  various  reso- 
lutions, among  which  were  the  following: 

"That  the  depositions  of  witnesses,  in  accordance  with  the  royal  decree  of 
the  thirtieth  of  January  one  thousand  eight  hundred  and  fifty-five,  and  in 
consideration  of  the  fact  that  the  rules  of  the  Commission  provide  that 
such  depositions  shall  be  taken  according  to  the  laws,  usages  and  customs 
of  the  country,  shall  be  taken  upon  notice  to  the  proper  officer  of  the 
Ministerio  fiscal,  who  is  the  advocate  of  the  Qovemment  in  all  cases  in 
which  the  same  is  interested,  and  that  such  notice,  as  provided  by  the 
said  rules,  shall,  together  with  a  copy  of  the  interrogatories,  be  given  him 
twenty- one  days  before  the  examination  is  to  take  place,  so  as  to  give  him 
an  opportunity  to  file  cross-interrogatories,  or  cross-question  the  witnesses 
at  the  time  of  making  his  declaration. 

"It  was  also  agreed  that,  as,  according  to  the  laws  of  the  country,  and 
sspeciaUy  the  said  royal  decree  of  the  thirtieth  of  January  one  thousand 
eight  hundred  and  fifty-five,  no  jndge  is  competent  to  administer  oaths 
and  take  the  depositions  of  the  witnesses  in  cases  which  do  not  come  within 
his  jurisdiction,  and  further,  as  the  royal  order  of  the  twelfth  of  October 
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one  thousand  eight  handred  and  seventy-two,  and  also  the  instructions 
received  by  Mr.  Hall,  invest  the  Sob-Commission  with  power  to  adminis- 
ter  oaths  and  take  depositions  of  witnesses,  in  all  cases  where  witnesses 
are  to  be  examined  before  the  Sub-Commission,  the  Commission  itself  shall, 
as  the  law  provides,  administer  oaths  to  such  witnesses  and  take  their 
depositions;  thus  acknowledging  that  the  Commissioners,  the  one  on  the 
part  of  Spain  as  a  Magistrate  and  the  one  on  the  part  of  the  United  States 
as  Consul  of  that  country,  have  power  to  administer  oaths. 

''Finally.  That  in  order  to  legalize  and  authenticate  all  documents  and 
declarations  in  accordance  with  the  laws  and  usages  of  the  country,  which 
may  be  procured  through  this  Sub-Commission,  the  Superior  Political 
Government,  at  the  request  of  the  Commissioner  on  the  part  of  Spain, 
and  with  the  consent  of  the  other  on  the  part  of  the  United  States,  has 
appointed  Don  Jos4  Maria  Conte,  a  lawyer  of  this  capital  city,  to  act  as 
legal  Secretary  to  this  Sub-Commission,  in  acceptation  of  which  appoint- 
ment he  herewith  affixes  his  signature  in  connection  with  the  respective 
Commissioners;  to  each  of  whom  a  copy  hereof  is  ordered  to  be  given 
and  another  forwarded  to  the  Mixed  Commission  at  Washington,  as  I,  the 
recording  Secretary,  certify. 

"Hknky  C.  Hall. 

"Antonio  Batanero. 

"JosA  Marla.  Contb. 

"JosA  Amor.'' 

The  subcommission,  when  fully  organized,  established  its 
ofBces  at  No.  17  Aguiar  street,  in  Havana.  It  gave  due  notice 
of  its  organization  to  the  superior  political  government  of  the 
island,  which  in  turn  gave  notice  of  the  facts  to  the  author- 
ities and  the  public  generally,  and  instructed  the  authorities 
to  assist  the  subcommission  to  the  utmost  of  their  ability  in 
the  discharge  of  its  duties. 

TimeAUowedforOb-      March  19,  1881,  the  arbitrators  adopted  the 
taining  Evidence,    following  amendments  and  rules : 

"I.  That  rule  7  be  amended  by  striking  out  'twenty-one  days  before 
the  day  iiamed  for  the  examination,'  and  inserting  *  ten  days  before  the 
day  named  fur  the  examination,'  with  the  addition  of  one  day  for  every 
500  miles  of  distance  from  Washington  to  the  place  of  examination,  and 
thirty  days  thereafter  for  the  examination  of  the  witnesses  and  return  of 
the  depositions,  subject  to  the  discretion  of  the  arbitrators  to  extend  the 
time  on  a  proper  showing. 

''II.  Copies  of  official  documents  in  the  archives  of  the  Government  of 
the  United  States  must  be  applied  for  by  order  of  this  Commission  on 
motion  of  the  party  requiring  them,  within  ten  days  fr'om  the  filing  of  a 
claim  or  of  the  closing  of  testimony  on  either  side,  when  after  such  closing 
any  copies  maybe  required;  and  thirty  days  will  be  allowed  the  party 
applying  for  such  copies  from  the  time  the  order  of  this  Commission  shall 
have  been  communicated  to  the  proper  Department  by  the  Secretary  of 
the  Commission,  but  this  time  may  be  enlarged  by  the  arbitrators  on  a 
proper  showing. 
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*'  m.  Witneases  residing  in  Cuba  or  other  Spanish  proyinoes  will  b« 
examined  under  the  notice  and  forms  prescribed  by  existing  rales;  pro- 
Tided,  however,  that  when  ninety  days  shall  have  elapsed  from  the  date 
of  the  forwarding  of  the  order  and  papers  by  the  Secretary  of  this  Com- 
mission to  the  8ab-Commis8ion  in  Havana,  for  taking  the  depositions  of 
witnesses  on  behalf  of  claimants,  and  no  retam  shall  have  been  made  and 
no  proper  showing  offered  by  the  advocate  for  Spain,  for  an  extension  of 
time  or  for  the  failure  to  examine  the  witnesses,  the  claimant  or  his  duly 
authorized  attorney  may  then  put  in  an  affidavit  of  the  substantial  facts 
proposed  to  be  proved  by  the  witnesses,  subject,  however,  to  cross-exam- 
ination by  the  advocate  for  Spain,  which  affidavit  the  Commission  may 
consider  as  if  the  facts  had  been  sworn  to  by  the  witnesses.  But  if  at  any 
time  before  the  decision  of  the  case  shall  be  made  by  the  arbitrators  the 
depositions  of  such  witnesses  shall  arrive,  then  such  depositions  shall  be 
used  by  the  arbitrators  instead  of  the  aforesaid  affidavits. 

"  TV.  Copies  of  documents  from  the  archives  of  the  Spanish  authorities  in 
Caba  will  continue  to  be  procured,  ander  the  notice  and  forms  prescribed 
by  existing  rules;  provided,  however,  that  when  ninety  days  shall  have 
elapsed  from  the  date  of  the  forwarding  of  the  order  and  papers  by  the 
secretary  of  this  Commission  to  the  Sub-Commission  in  Havana  for  copies 
demanded  by  claimants,  and  no  return  shall  have  been  made  and  no  proper 
showing  offered  by  the  advocate  for  Spain  for  an  extension  of  time  or  for 
the  failure  to  procure  the  documents,  the  claimant  or  his  duly  authorized 
attorney  may  then  pnt  in  an  affidavit  of  the  substantial  facts  proposed  to 
be  shown  by  the  said  docoments,  subject,  however,  to  cross-examination 
by  the  advocate  for  Spain,  which  affidavit  the  Commission  may  consider 
as  proof  instead  of  the  copies  asked  for;  but  if,  at  any  time  before  the 
decision  of  the  case  by  the  arbitrators,  such  copies  shall  arrive,  they  shall 
be  used  by  the  arbitrators  instead  of  the  affidavit  of  the  claimant  or  his 
attorney." 

February  25,  1881,  the  arbitrators,  for  the 

ArtidTof  1881     P^^P^*®  ^^  Carrying  into  efifect  the  additional 

article,  concladed  February  23,  1881,  to  the 

afipreement  of  February  21, 1871,  adopted  the  following  rules: 

''I.  The  Secretary  shall  prepare  and  keep  a  trial  calendar,  in  which  he 
shall  enter  as  ready  for  hearing  before  the  arbitrators  all  cases  in  which 
the  testimony  on  both  sides  is  closed  and  printed,  entering  the  same  in  the 
order  in  which  the  several  cases  shall  have  been  so  made  ready.  Upon 
entering  any  such  case  upon  the  calendar,  the  Secretary  shall  forthwith 
fhmish  to  each  of  the  arbitrators  and  advocates  a  complete  copy  of  the 
record  paged  continuously. 

**  Ten  days  after  any  case  shall  have  been  entered  on  the  calendar,  the 

advocate  for  the  United  States  may  call  up  the  case  for  argument,  and  the 

respective  advocates  shall  thereafter  argtie  the  same  orally  or  in  print,  or 

both.    The  Counsel  for  the  United  States  shall  in  every  case  file  in  print 

a  summary  of  the  items  of  the  claim  and  amount  of  money  claimed  for  it. 

tf  jj.  All  motions  made  by  either  advocate  which  he  desires  to  argue 

and  to  have  determined  by  the  Commission  shall  be  filed  in  print,  and  on 

6627— VoL  3 i 
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beiDg  filed  shall  be  entered  upon  the  calendar  to  be  kept  by  the  Secretary 
and  called  the  motion  calendar.  Every  motion  shall  be  called  for  hearing 
three  days  after  being  ro  entered. 

<'III.  The  additioaal  rules  adopted  on  the  13th  of  November,  1880,  are 
thus  amended : 

**  Strike  out  the  last  paragraph  of  Rule  III.,  beginning  with  the  word 
'when/  and  ending  with  the  word  'mutandis,* 

'^  For  the  first  paragraph  of  Rule  IV.,  sabstitnte  the  following: 

''  When,  on  disagreement  between  the  arbitrators,  a  case  or  any  ques- 
tion in  a  case  shall  be  referred  to  the  Umpire,  the  Secretary  shall  at  the 
expiration  of  one  week  thereafter  forward  the  record  to  the  Umpire,  with 
any  argnmeuts  which  may  have  been,  since  such  reference,  filed  in  his 
office." 

8  edai  Orders.        '^"^^  ^'  ^^^^'  ^^  motion  of  tlie  advocate  of 
the  United  States,  the  Commission — 

'*  Ordered^  That  the  Secretary  issue  a  communication  addressed  to  the 
Collector  of  the  Port  at  Ragged  Island,  authorizing  him  to  take  the 
depositions  nnder  oath  of  all  such  witnesses  as  may  be  produced  before 
him  on  behalf  of  the  claimants  in  the  cases  against  Spain  of  Charles  H. 
Campbell,  No.  94,  and  Angustin  A.  Arango,  No.  95,  on  interrogatories  and 
cross-interrogatories  annexed  to  said  commission  and  of  the  same  to  make 
due  return  to  this  Commission." 

September  28, 1872,  the  commission  made  the  following  order : 

'  "  Ordered,  That  the  Secretary  communicate  to  the  Department  of  State 
of  the  United  States  the  request  of  this  commission  that  the  Department 
may  ask  from  the  Government  of  Spain  duly  authenticated  copies  of  the 
following  described  documents,  to  be  used  as  evidence  in  the  case  of 
Paulina  A.  Mestre,  No.  55,  and  alleged  to  be  now  existing  in  the  archives 
of  the  proper  offices  of  the  Spanish  Government  in  the  Island  of  Cuba, 
to  wit:" 

(Here  followed  a  list  of  seven  documents.) 

On  January  11, 1873,  on  written  application  of  the  advocate 
for  Spaip,  and  for  the  reasons  therein  set  forth,  it  was  ordered 
that  the  memorialists  in  the  cases  of  Charles  H.  Campbell,  No. 
94,  and  Augustin  A.  Arango,  No.  95,  submit  themselves  for 
cross  examination  at  the  times  and  places  designated  in  the 
application. 

Spedai  Orders  as  to     On  June  14,  1873,  the  commission  agreed 
the  SnbcommiMlon.  upon  the  following: 

''In  all  cases  of  examination  of  witnesses  before  the  sub-commission,  the 
claimant  may  be  present,  and  may  be  represented  by  his  advocate  or  at- 
torney, or  both,  who  may  examine  the  witnesses  of  the  claimant,  on  any 
matter  pertinent  to  the  notice  given  to  the  advocate  of  Spain,  or  pertinent 
to  the  matter  of  the  interrogatories,  when  such  shall  have  been  filed  in 
writing,  or  pertinent  to  any  new  matter  that  may  be  brought  out  on  cross- 
examination,  and  may  also  be  present  for  the  purpose  of  cross-examining 
any  witnesses  examined  on  behalf  of  the  Government  of  Spain. 
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"  The  Govemment  of  Spain  may  in  like  manner  be  represented  before 
the  hooorable  sab-commission  for  similar  pnrpoees  of  examination  and 
cross-examination.'' 

A  copy  of  this  rule  was  ordered  to  be  traDsraitted  to  the 
sabcommission  in  Havana. 

Under  date  of  July  15, 1873,  the  journal  of  the  comraission 
contains  the  following  entry : 

"  The  commissioners  having  received  a  communication  fVom  the  Hon.  Snb- 
commisaion  in  Havana  to  the  effect  that  a  difference  of  opinion  had  arisen 
between  the  saidsub-commi»sioners  in  the  claims  of  Lacien  Lavigne  and 
of  William  A.  Jones,  as  to  whether  a  commission  to  take  depositions  in 
said  case  conld  be  executed  by  a  judicial  officer  of  Spain  at  Santiago  de 
Cuba,  or  whether  the  sole  authority  to  execute  commissions  for  taking 
depositions  did  not  pertain  to  said  sub-commission,  and  whether  all  wit- 
nesses to  be  examined  in  claims  before  this  commission,  and  residing  in 
the  island  of  Cuba,  shonld  not  appear  before  said  sub-commission  at 
Havana;  and  the  commission  having  considered  the  difference  of  opinion 
in  view  of  the  rule  VII.  and  the  concluding  paragraph  thereof,  which  is 
in  the  following  words: 

'"Every  deposition  taken,  either  in  the  United  States  or  in  Spain  or 
her  possessions,  shall  be  taken  before  some  officer  competent  to  administer 
judicial  oaths  under  the  laws  of  the  place,  whose  judicial  character  shall 
be  duly  authenticated  according  to  said  laws;  and  each  witness  shall 
state  whether  he  is  interested,  directly  or  indirectly,  and  how,  in  the 
matter  of  the  claim,  and  whether  he  is  agent  or  attorney  for  any  party 
interested,  directly  or  indirectly,  therein' — 

"Do  now  declare:  That  the  witnesses  in  the  said  claims  of  Lucien 
Lavigne,and  of  William  A.  Jones,  as  well  as  in  all  other  cases,  when  neces- 
sity may  arise,  residing  out  of  the  city  of  Havana,  may  be  examined  on 
due  notice  to  the  opposite  party,  before  any  officer  competent  by  the  laws 
of  Spain,  to  administer  judicial  oaths.'' 

March  25, 1876,  the  commission — 
Spedal  Orders  as  to  „^       .  ,    „ 

Printing  and  Trana-     ^  ^«^«»i  That  the  secretary  shall  cause  toJbe  printed, 
j^j^^  immediately  on  the  filing  thereof,  any  evidence  filed  on 

behalf  of  any  claimant,  or  on  behalf  of  Spain,  and  shall 
observe  such  a  system  of  continuous  paging  that  the  evidence  for  claimant 
and  the  evidence  for  Spain,  each  beginning  with  page  1,  shall  be  paged 
through  until  the  evidence  shall  be  closed  by  the  respective  parties. 

'^Ordered,  That  whenever  any  case  shall  be  referred  to  the  umpire  for 
the  decision  of  questions  on  which  the  commissioners  shall  have  disagreed, 
the  secretary  shall  forthwith  make  up  a  complete  record  in  said  case,  and, 
before  transmitting  the  same  to  the  umpire,  he  shall  notify  the  respective 
advocates,  in  writing,  that  a  record  in  such  case  is  about  to  be  sent  to 
the  lunplre,  furnishing  at  the  same  time  a  list  of  the  papers  contained  in 
the  record  so  made  up  by  him,  and  upon  the  approval  of  said  lists  by  the 
advocates  of  both  governments,  or,  in  the  event  of  their  disagreement,  by 
the  commissioners,  or  either  of  them,  the  record  shall  be  immediately 
transmitted  to  the  umpire,  and  not  otherwise." 
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March  16, 1878,  the  commission — 

** Ordered,  That  henceforth  it  shall  not  he  necessary  to  translate  the 
merely  formal  parts  of  records  coming  from  Cuha  or  elsewhere,  sach  as 
headings,  certificates,  etc." 

January  10, 1872,  the  secretary  presented  to 

^^^^  ^^^^  to  the  commission  letters  from  certain  claim- 
tumi  of  Prooedure. 

ants  asking  for  an  extension  of  time  for  the  tak- 
ing of  depositions.  The  commission  declined  to  receive  the 
petition  except  through  the  advocate  of  the  United  States,  on 
whose  subsequent  presentation  it  was  granted. 

The  arbitrators  also  refused  to  make  orders  in  cases  in 
which  memorials  had  not  been  filed. 

May  31, 1873,  it  was  ordered  that  a  large  number  of  cases 
be  dismissed  unless  on  or  before  the  11th  of  the  following  Sep- 
tember the  manuscript  memorial  and  printed  copies  prescribed 
by  the  rules  should  be  filed  in  the  office  of  the  commission. 
The  time  specified  in  this  order  was  extended  in  a  number  of 
cases  in  which  it  was  alleged  that  notice  of  the  order  had  not 
been  promptly  sent.  It  appeared  that  the  secretary  had  not 
kept  any  memorandum  of  the  sending  out  of  the  notices,  and 
the  commission,  in  the  absence  of  evidence  of  that  character 
that  notice  had  been  sent,  thought  it  only  just  to  grant  the 
extension. 

September  6, 1873,  on  the  discovery  that  a  person  who  was 
employed  in  the  office  of  the  secretary  as  an  assistant,  and 
who  had  in  that  capacity  had  access  to  all  the  papers  of  the 
commission,  was  acting  as  counsel  for  various  claimants,  the 
commission,  deeming  such  a  relation  incompatible  with  an 
official  function,  ordered  that  the  person  in  question  should 
no  longer  be  admitted  to  act  as  special  counsel  in  any  case 
then  or  thereafter  pending  before  it,  and  that  notice  of  the 
order  should  be  given  to  him  and  to  the  parties  for  whom  he 
appeared. 

In  several  cases  questions  of  procedure  were 
^^,  n^P  •  formally  argued  before  the  commission  and 
formally  decided  by  it.  In  the  case  of  Young, 
Smith  &  Co.,  No.  96,  after  a  decision  by  the  umpire.  Baron 
Blanc,  the  claimants  asked  the  arbitrators  to  allow  interest  on 
the  amount  awarded,  the  umpire  having  said  nothing  as  to 
interest.  The  arbitrator  for  Spain,  the  Marquis  de  Potestad, 
took  the  ground  that  it  was  ^^not  competent  for  the  arbitrators 
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to  enlarge  or  diminish  the  award  of  the  umpire  in  any  case, 
and  still  less  in  a  case  where,  as  in  this,  a  matter  of  claim  has 
been  nrged  before  him  and  not  admitted."  The  arbitrator  for 
the  United  States,  Mr.  Segar,  however,  thoagh  the  qnestion  of 
interest  was  argned  in  the  papers  before  the  umpire,  thought 
that  the  latter  might  have  been  misled  by  his  (Mr.  Segar's) 
opinion,  in  which  interest  was  not  allowed  nor  mentioned, 
owing  to  a  mistake  on  his  part  as  to  the  law  in  Cuba  on  the 
subject.  A  motion  was  then  made  to  refer  the  case  back  to  the 
umpire,  for  correction  of  the  amount  stated  in  his  decision,  and 
the  arbitrator  for  Spain,  on  the  following  groand,  concurred  in 
granting  the  motion : 

'*The  arbitrator  for  the  United  States  has  saggested  that  he  made  a 
mistake  in  his  opinion,  and  as  the  umpire  refers  to  and  adopts  the  amount 
computed  by  him,  he  may  have  misled  the  umpire. 

"Under  these  circumstances  the  undersigned  is  willing,  as  an  act  of 
conrteey  to  his  coUeagne,  and  lest  there  should  be  a  failure  of  justice  from 
any  mere  mistake,  to  unite  in  the  following  order: 

'*  Ordered,  That  the  secretary  be  directed  to  transmit  to  the  umpire  a 
copy  of  his  own  opinion  in  this  case,  and  of  the  letter  of  the  American 
arbitrator  addressed  to  the  advocate  for  the  United  States,  dated  January 
10, 1S80,  and  filed  by  the  latter  in  the  commission  on  the  same  day,  and 
also  to  return  to  iiim  the  record  which  was  before  him  in  this  case,  with 
such  additional  argument  as  either  advocate  may  think  proper  to  address 
to  the  umpire  on  the  point  now  at  issue,  in  order  that  the  umpire  may 
have  the  opportunity  to  correct  the  amount  stated  in  his  decision.  If  he 
should  find  that  he  has  made  the  mistake  suggested.'' 

Baron  Blanc,  when  the  case  thus  came  before  him  again,  de- 
clared that "  whatever  inadvertence  there  may  have  been  on  the 
part  of  the  Amencan  arbitrator,  there  was  none  on  the  part  of 
the  umpire;^  and  that  in  not  allowing  interest,  a  claim  for 
which  was  distinctly  advanced  on  the  part  of  the  memorial- 
ists, he  had  acted  on  full  consideration.  He  therefore,  for 
reasons  which  he  now  set  forth  at  length,  declined  to  increase  his 
award.  Among  the  reasons  thus  set  forth  were  the  facts  (1) 
that  the  claimants  had,  before  they  brought  their  claim  before 
the  commission,  refused  to  accept  a  decree  of  the  captain- 
general  of  Cuba,  ordering  the  payment  to  them  of  the  amount 
found  by  the  commission  justly  to  be  due  to  them,  and  (2)  that 
they  had  been  guilty  of  delay  in  the  prosecution  of  their  claim, 
fiftr  in  excess  of  what  was  a  reasonable  period  for  closing  claims 
before  the  commission. 

The  advocate  for  the  United  States  then  filed  a  paper  ad- 
dressed to  Baron  Blanc,  as  umpire,  in  which  he  called  the 
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latter's  attention  to  certain  alleged  errors  of  fact  in  -his  state- 
ment, (1)  as  to  the  amount  ordered  by  the  captain-general  to 
be  paid  to  the  claimants,  and  (2)  as  to  the  alleged  delay  of  the 
claimants  in  pressing  their  suit  before  the  commission  to  a 
conclusion.  On  the  ground  of  these  alleged  errors,  the  advo- 
cate for  the  United  States  subsequently  moved  before  the 
arbitrators  for  a  second  rehearing  of  the  question  of  interest. 
The  arbitrator  for  Spain,  who  was  now  Mr.  Brunetti  y  Gayoso, 
held  that  the  question  had  been  decided  by  the  umpire,  and 
that  his  award  must  be  accepted  as  final  and  conclusive.  The 
arbitrator  for  the  United  States,  now  Mr.  Stewart,  concurred 
in  this  view,  and  gave  the  following  reasons : 

''The  distingaiBhed  gentleman  to  whom  as  umpire  said  paper  was  ad- 
dressed, had  already  sent  in  his  resignation  of  the  position  of  umpire  to 
the  Spanish  minister  and  the  Secretary  of  State  of  the  United  States,  so 
that  said  paper,  so  addressed  to  him  by  the  advocate  for  the  United 
States,  upon  the  errors  of  fact  stated  to  be  shown  in  his  decision,  and 
consequent  error  in  the  true  application  of  equity  in  said  award,  and  his 
review  thereof,  remains,  and  must  continue  to  remain,  unanswered.    ♦    *   ♦ 

''While  I  do  not  doubt  the  power  of  this  commission  to  grant  rehear- 
ings  in  the  exercise  of  a  sound  discretion  for  sufficient  cause  shown,  yet 
it  must  be  a  judicial  discretion,  guided  to  some  extent  by  precedent,  and 
governed  by  public  law. 

"  It  is  well  settled  that  a  court  of  chancery  will,  under  certain  circum- 
stances, correct  its  own  mistakes  by  motion,  petition,  or  bill  of  review; 
and  that '  orders  and  decrees  in  chancery  may  be  altered,  revised  or  re- 
voked during  the  ttirm  at  which  they  have  been  passed,  on  motion  or  by 
petition;  but  after  the  term  the  party  can  only  obtain  relief  by  original 
bUl  or  bill  of  review.'    (Burch  v.  Scott,  1  Bl.  112.) 

"The  reversal  of  its  own  judgment  by  the  Supreme  Court  of  the  United 
States,  referred  to  in  claimant's  brief,  was  upon  the  rehearing  of  a  case 
'they  had  but  just  decided;'  and  Sir  Edward  Thornton,  as  umpire  in  the 
Mexican  Claims  Commission,  is  cited  as  having  reversed  his  own  former 
ruling  in  Schreck  v.  Mexico  after  a  patient  rehearing,  and  made  an  award 
in  favor  of  claimant.  In  each  of  these  instances  the  tribunal  reviewing 
and  reversing  its  own  decisious  was  not  only  the  same,  but  the  membership 
was  the  same.  The  judges  of  the  Supreme  Court  who  had  given  prema- 
ture judgment,  and  the  umpire  who  had  acte:l  similarly,  each  after  further 
consideration  altered  his  opinion  and  so  expressed  himself  within  a  reason- 
able period,  before  execution  could  be  had  in  one  instance,  and  before  the 
term  closed  in  the  other.  Every  court  has  control  of  its  judgments  until 
the  end  of  the  term  during  which  they  are  rendered. 

"The  case  presented  for  the  consideration  of  this  commission  is  different 
ft'om  either  of  these.  An  award  has  been  made  and  entered  up  on  the 
docket  by  the  arbitrators  and  the  umpire  authorized  to  make  the  same, 
and  possessing  every  requisite  of  a  le*^al  award. 

"It  is  consonant  to  the  submission;  it  is  certain;  it  is  possible  to  be 
performed;  it  is  not  contrary  to  law  or  reason,  and  it  is  final. 
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"It  is  so  award  made  after  a  rehearing  npon  the  precise  qaeetion  for 
which  a  second  rehearing  is  now  asked.    •    *    * 

**Bj  a  singular  combination  of  circnmstanoee  it  has  happened  that  the 
entire  personnel  of  this  commission  has  been  changed.  Neither  of  the 
present  arbitrators  nor  the  umpire  has  heard  or  passed  npon  the  qaestions 
tnvolve<l  in  the  claim  as  originally  presented.  It  is  tme  that  this  commis- 
sion is  a  continaing  body,  and  that  changes  in  its  individual  member- 
ship ought  not  to  affect  the  rights  of  parties  to  suits  before  it;  but  it 
is  also  tme  that  no  board  of  arbitration  can  properly  pass  npon  the  pay- 
ment of  interest  unless  it  should  pass  upon  the  paymeut  of  the  principal 
sum  upon  which  the  interest  is  sought  to  be  charged.  The  arbitrators 
who  heard  the  case  originally  were  divided  upon  the  qnestion  of  allowing 
the  principal  sum  awarded.  '  It  was  by  the  action  of  the  umpire  that  the 
final  award  was  made.  We  are  not  asked  to  rehear  the  case,  or,  in  terms, 
to  set  aside  the  award.  We  are  asked  to  accept  the  award  as  a  finality  as 
far  as  it  goes,  and,  without  altering  the  amount  or  reviewing  its  equities, 
to  add  interest  thereto.  There  is  a  lack  of  mutuality  in  such  a  proceed- 
ing which  fails  to  commend  it  to  judicial  discretion.    *     *     * 

"The  Supreme  Court  of  the  Uniteil  States  has  decided  that  *  if  an  award 
is  within  the  submissicm  and  contains  the  honest  decision  of  the  arbitra- 
tors, after  a  full  and  fair  hearing,  a  court  of  equity  unll  not  iet  it  <uidefor 
error  in  law  orfaeL*    {Burchell  v.  Mamh,  17  H.  344.) 

"There  is  alleged  error  of  faet  in  the  statement  of  grounds  for  rea£Brm- 
ing  his  award  by  the  umpire  iu  this  case,  but  it  does  not  follow  that  these 
were  the  only  grounds  for  his  award ;  inasmuch  as  he  distinctly  states  that 
*the  evidence  in  his  judgment  fails  to  establish  the  right  of  the  claimants 
to  any  amount  beyond  the  estimated  value  of  the  cargo  as  admitted  by 
the  authorities  of  Cuba.  To  that  amount,  less  the  freight  money  paid, 
there  should  be  an  award  in  their  favor,  as  found  by  the  arbitrator  of  the 
United  States,  namely,  $13,600.' 

"There  is  no  lack  of  precision  in  the  terms  employed  by  the  umpire  in 
making  his  award;  it  appears  to  contain  his  honest  decision  after  a  full 
and  fair  hearing,  and  therefore  belongs  to  that  class  of  awards  which  a 
court  of  equity  will  not  set  aside  for  error  in  law  or  fact. 

**1  am  therefore  of  opinion  that  the  motion  for  a  rehearing  on  the  qnes- 
tion of  interest  ought  to  be  overruled.'' 

In  the  case  of  F.  M.  de  Acosta  y  Foster, 
^^i^^j^^ll^'  No-  11^»  the  arbitrator  for  Spain,  as  an  act 
of  courtesy,  consented  to  reopen  a  case  that 
had  been  dismissed  by  the  arbitrators,  such  reopening  hav- 
ing been  requested  by  the  arbitrator  for  the  United  States 
on  the  ground  that  his  first  examination  of  the  cnse  was 
hasty.  Tbe  case  being  reopened,  both  sides  produced  new 
evidence,  and  after  the  usual  proceedings  the  case  whs  again 
submitted  to  the  arbitrators  on  January  liO,  1881.  The  arbi- 
trator for  the  United  Stiites,  finding  in  the  evidence  that  the 
claimant,  who  was  born  in  Cuba,  was  the  natural  son  of  an 
American  woman  by  a  Spanish  father,  requested  by  a  written 
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notice  filed  April  23, 1881,  tbe  views  of  the  respective  advo- 
cates on  tbe  question  whether  the  son  did  not  take  the  nation- 
ality of  his  mother.  May  21, 1881,  Mr.  Darant,  the  advocate 
for  the  United  States,  filed  the  following  motion: 

''And  now  comes  the  advocate  of  the  United  States,  Thomas  J.  Doraot, 
and  suggests  to  the  commission  that,  hy  reason  of  the  written  notification 
to  the  advocates  of  the  two  governments  placed  on  file  in  this  caae  hy  tbe 
arbitrator  on  behalf  of  the  United  States,  on  Saturday,  the  23d  of  April 
1881,  it  is  necessary  to  take  farther  evidence  in  this  case.  He,  the  said 
advocate  of  the  United  States,  now  moves  that  the  order  of  submission 
heretofore  made  in  this  case  be  withdrawn  and  the  case  opened  for  farther 
evidence  on  both  sides.'' 

The  arbitrators  having  disagreed  as  to  this  motion,  the 
advocate  for  tbe  United  States,  Jnne  20, 1881,  made  the  follow- 
ing additional  motion: 

"And  now  comes  the  advocate  of  the  United  States,  Thomas  J.  Dorant^ 
and  suggests  to  the  arbitrators  that  this  case  was  submitted  to  them  with- 
out due  advisement  for  decision;  that  on  more  careful  examination  he 
finds  the  evidence  in  certain  respects  to  be  defective,  more  particularly  as 
to  the  rents  of  the  real  property  in  Havana  and  tbe  value  of  the  personal 
property,  and  he  further  suggests  that  the  interest  of  the  claimant  should 
not  be  aUowed  to  suffer  from  the  want  of  due  consideration  of  his  counsel 
in  submitting  his  cause,  but  that  justice  requires  it  should  be  restored  to 
the  docket  for  further  evidence.  Wherefore  the  advocate  aforesaid  prays 
that  the  arbitrators  may  order  this  case  to  be  restored  to  the  docket  for 
further  evidence." 

The  arbitrators  having  also  disagreed  on  this  motion,  their 

differences  were  submitted  to  tbe  umpire.  Count  Lewenbaupt, 

who  decided  that  both  motions  should  be  granted. 

n    '^  ^   ^  After  this  decision  was  rendered,  the  advo- 

Umpire's  FuiotionB.  ^  ^   .      ,  .^  , 

cate  for  the  United  States  presented  a  petition 

for  a  rehearing,  which  was  transmitted  by  the  secretary  of  tbe 
commission  to  the  umpire.  On  April  25, 1881,  Count  Lewen- 
baupt addressed  a  reply  to  the  secretary,  in  which  he  stated 
that  he  was  not,  in  bis  opinion,  authorized  to  take  any  action 
with  regard  to  a  petition  which  did  not  seem  to  have  been 
transmitted  to  him  by  order  of  tbe  arbitrators.  "The  func- 
tions of  tbe  umpire,''  said  Count  Lewenbaupt,  '*are  limited  by 
article  L  of  tbe  agreement  to  the  decision  of  questions  upon 
which  the  arbitrators  are  unable  to  agree,  and  which  they  sub- 
mit to  him  for  his  decision." 

In  the  case  of  Alfred  G.  Comptou,  executor  of  Ana  Thomp- 
son, No.  39,  one  of  the  successive  umpires  held  that  damages 
were  due  for  tbe  deterioration  that  embargoed  property  always 
suffered.    The  advocate  for  the  United  States  maintained  that 
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the  decision  thus  made  mast  be  considered  as  the  settled  law 
of  the  commission.  Count  Leweuhaapt,  the  last  ampire,  held 
that  as  by  Article  III.  of  the  agreement  he  was  '*  boand  to  im- 
partially hear  and  determine  to  the  best  of  his  judgment, 
according  to  public  law  and  the  treaties  in  force  between  the 
two  countries  aud  these  present  stipulations,''  and  as  there  was 
no  stipulation  that  an  umpire  was  bound  by  the  decisions  of 
previous  umpires,  he  was  not  so  bound;  and  that  inasmuch 
as  there  was  no  evidence  in  the  case  before  him  that  the  in- 
juries for  which  indemnity  was  asked  ^^were  caused  by  any 
specific  act  of  the  Spanish  authorities,"  they  must  be  held  to 
be  ^'  the  result  of  use,  accident,  aud  the  like,''  and  that  no 
indemnity  was  due  on  that  account. 

December  23,  1878,  Baron  Blanc,  the  umpire,  addressed  to 
the  arbitrators  the  following  communication : 

''The  nndersigned,  umpire  of  the  commission  of  the  United  States  and 
Spain,  haying  recently  received  some  commnnications  from  the  advocates 
of  the  said  govemments  ahont  the  claims  submitted  to  the  commission  of 
arhitrmtion,  mast  state  that  his  office  as  umpire  inclades  only  the  cases 
which,  having  been  a  matter  of  disagreement  between  the  arbitrators,  may 
be  snbmitted  to  him  by  the  arbitrators  themselves ;  and  that  for  the  intro- 
dnction  of  a  case,  and  even  for  any  communication  concerning  a  case  al- 
ready snbmitted  to  the  umpire,  he  is  not  bound  to  receive  or  answer  any 
eommnnication,  except  through  the  commissioners  of  the  govemments  of 
the  United  States  and  Spain/' 

April  6, 1878,  Baron  Blanc  rendered  the  following  decision : 

"Mr.  Thomas  J.  Durant,  advocate  of  the  United  States,  has  made 
application  by  his  communications  of  the  14th  and  30th  of  last  March,  to 
the  nndorsigned,  umpire  of  the  commission  of  the  United  States  and 
Spain,  for  a  review  and  reconsideration  of  the  decision  of  the  precedent 
nmpire,  M.  Bartholdi,  in  the  case  of  Leopold  A,  Price  v.  Spain,  No.  6. 

"Such  application  must  be  dismissed  on  the  grounds  hereafter  stated: 

"1.  The  office  of  the  undersigned  umpire  includes  only  the  cases  which, 
having  been  a  matter  of  disagreement  between  the  arbitrators,  may  be 
snbmitted  to  him  by  the  arbitrators  themselves.  Such  is  not  the  afore- 
said case,  which  is  considered  by  the  arbitrators,  aH  Mr.  Thomas  Diirant 
is  well  aware,  to  have  been  irrevocably  settled  by  the  decision  of  M. 
Bartholdi. 

"2.  For  the  introduction  of  a  case,  and  even  for  any  communication 
concerning  a  case  already  submitted  to  the  umpire,  it  has  been  understood 
b^  the  govemments  of  the  United  States  and  Spain  that  the  undersigned 
umpire  shall  not  he  bound  to  receive  or  to  answer  any  communication 
except  through  the  commissioners  of  the  said  govemments. 

"3.  As  a  rnle,  the  undersigned  umpire  does  not  consider  himself  em- 
powered to  review  the  formal  decisions  of  the  precedent  umpires,  such 
decisions  being  essentially  definitive,  according  to  international  usages.*' 
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May  21, 1881,  the  advocate  for  the  United 
QnartiaiMtothe  Ad-  States,  referring  to  article  3  of  the  agreement 
ZS^tilSS^^^  ^^b^«^^y  12,  1871,  made  a  motion  before 
the  arbitrators  for  an  order  of  the  commission 
'^  recognizing  his  right  to  appear  before  the  umpire  in  person 
or  by  written  or  printed  application,  and  requesting  the 
umpire  to  recognize  this  right  in  the  case  above  named.''  Mr. 
Stewart,  the  arbitrator  for  the  United  States,  June  3,  1881, 
delivered  the  following  opinion: 

''The  arbitrator  for  the  United  States,  while  agreeing  with  the  learned 
umpire  that  his  functions  are  limited  by  Article  I.  of  the  agreement  to  the 
decision  of  questions  upon  which  the  arbitrators  are  unable  to  agree  and 
which  they  submit  to  him  for  decision,  does  not  regard  this  as  precluding 
him  from  correcting  and  reviewing  or  granting  a  rehearing  upon  any  of 
bis  own  decisions,  if  in  the  exercise  of  his  judicial  discretion  he  should 
think  proper  to  do  so;  a  right  exercised  by  Sir  Edward  Thornton  as 
umpire  in  the  Mexican  Claims  Commission  in  the  rehearing  of  Schreck  ▼. 
Mexico f  by  the  Supreme  Court  of  the  United  States,  and  all  other  judicial 
tribunals;  and  respectfully  refers  to  the  views  heretofore  expressed  by 
him  in  No.  96,  No.  130,  and  No.  131. 

''The  advocate  for  either  government,  under  Article  III.,  of  1871,  has  the 
right  to  appear  before  the  umpire  either  in  person  or  by  written  addtees 
for  any  purpose  whatever,  which  in  said  advocate's  opinion  may  be  neces- 
sary to  promote  the  interests  of  the  party  whom  he  represents  before  this 
commission,  whose  cases  or  questions  arising  therein  may  be  referred  by 
the  arbitrators  to  the  umpire.  1  do  not  understand  the  umpire  to  hai'e 
denied  this  right,  but  to  have  declined  action  upon  the  petition  sent  to  him, 
on  the  ground  that  it  did  not  seem  to  have  been  transmitted  by  the  order 
of  the  arbitrators,  and  that  his  functions  were  limited  to  the  decision  of 
questions  upon  which  the  arbitrators  were  unable  to  agree  and  which  they 
submit  to  him  for  decision.  As  I  do  not  view  a  motion  for  a  rehearing  as 
transcending  this  limit,  it  follows  that  such  a  motion  and  the  reasons  to 
sustain  it  roust  be  addressed  t<»  him  either  by  the  advocate  for  Spain  or  the 
advocate  for  the  United  States,  and  such  a  motion  being  an  appeal  to  him 
for  the  exercise  of  a  discretionary  power,  the  advocates  of  both  parties 
would  have  the  same  right  to  appear  before  him  in  support  of  their 
respective  views  as  at  the  original  hearing." 

The  Marquis  de  Potestad,  arbitrator  for  Spain,  delivered  the 
following  opinion : 

"The  agreement  of  1871  constitutes  a  tribunal  which,  unless  on  the  hap- 
pening of  a  contingency  therein  named,  is  to  consist  of  only  two  arbitra- 
tors. It  is  only  in  the  event  of  an  inability  on  the  part  of  these  two 
arbitrators  to  agree  upon  a  decision  of  a  question  submitted  to  them  that 
the  aid  of  an  umpire  is  to  be  invoked;  and  when  the  aid  of  the  umpire  is 
thus  invoked  his  only  function  is  to  decide  tlie  question  of  controversy 
which  the  arbitrators  have,  on  account  of  disagreement,  been  unable  to 
decide.  The  umpire,  by  tlie  agreement  of  1871,  is  not  to  act  in  conjunc- 
tion with  the  arbitrators;  but  as  a  substitute  for  them  in  the  particular 
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qneetion  about  which  the  arbitrfttors  are  unable  to  agree,  and  bj  yirtne  of 
which  disagreement  the  jurisdiction  of  the  umpire  thereby  attaches  to  the 
question.  In  respect  to  that  question,  the  umpire  becomes,  in  one  sense,  a 
sole  arbitrator,  and  is  a  new  tribunal. 

"There  is,  I  am  told,  a  somewhat  similar  contrivance  to  be  found  in  the 
laws  of  the  United  States  (see  sections  693  and  697  of  the  Revised  Statutes 
of  the  United  States),  whereby  if  in  the  trial  of  any  suit  before  two  judges 
of  the  circuit  court  of  the  United  States  the  said  judges  shall  certify  that 
their  opinions  were  opposed  upon  any  question  which  occurred  upon  the 
trial,  the  question  shall  be  stated  under  the  direction  of  the  judges,  and 
certified  during  the  same  term  of  the  court  under  the  seal  of  the  court  to 
the  Supreme  Court  of  the  United  States  at  its  next  session  for  final  deci- 
sion by  the  said  court,  and  '  such  decision  in  the  premises  shall  be  remit- 
ted to  such  circuit  court,  and  be  there  entered  of  record,  and  shall  have 
effect  according  to  the  nature  of  such  judgment  and  order.'    •    •    • 

''Whenever  the  jurisdiction  of  the  umpire  has  attached  by  virtue  of  a 
certificate  of  disagreement  between  the  arbitrators,  then  it  is  undoubtedly 
competent  for  either  advocate  to  present  to  the  umpire  such  petitions, 
argunaents,  or  memorials  as,  in  his  opinion,  shall  bd  pertinent  xo  the  ques- 
tion thus  pending  before  the  umpire. 

"  But  -when  the  umpire  has  formulated  his  decision  upon  the  question 
or  controversy  thus  submitted  to  him  by  the  arbitrators,  and  has  trans- 
mitted that  decision  to  the  secretary  of  the  commission  and  the  decision 
has  been  laid  before  the  arbitrators  who  have  directed  it  to  be  spread 
upon  the  records  of  the  commission,  or  such  decision  has  been  incorporated 
in  their  judgment,  and  an  award  has  been  made  in  conformity  thereto, 
then  the  jurisdiction  of  the  umpire  has  been  exhausted  as  to  that  partic- 
ular question  or  controversy,  and  as  to  it  the  umpire  has  become  funeius 
officio. 

"When  a  case  or  claim  is  in  the  predicament  in  which  the  case  of 
Maehado,  No.  129,  was,  after  the  arbitrators,  on  August  7,  1880,  ordered 
the  case  to  be  stricken  from  the  docket  in  obedience  to  the  decision  of  the 
umpire,  transmitted  July  13,  1880,  no  motion  or  application  respecting 
any  feature  of  that  case  or  claim  can  be  made,  excepting  on  the  ground  of 
accident  or  mistake,  to  the  arbitrators.  If  the  ailvocate  for  the  United 
States  had  presented  his  application  for  a  rehearing  of  the  case  of  Maehado 
to  the  arbitrators  on  such  grounds,  and  the  arbitrators  had  been  *  unable 
to  agree'  in  disposing  of  that  application,  then  a  certificate  of  such  dis- 
agreement must,  under  the  convention  of  1871,  have  been  transmitted  to 
the  umpire  for  decision,  and  thereby  the  jurisdiction  of  the  umpire  would 
have  attached.  Then  it  would  have  been  competent  for  the  advocate  for 
the  United  States  to  argue  the  question  before  the  umpire. 

"I  have  already  referred  to  what  I  have  been  informed  is  a  similar 
arrangement  for  the  conduct  of  the  judicial  business  of  the  courts  of  the 
United  States,  and  I  infer  that  if  the  two  judges  of  the  circuit  court  of 
the  United  States  had  certified  to  the  Supreme  Court  'the  point  upon 
which  the  former  disagree,'  and  such  opinion  had  been  finally  decided  by 
the  Supreme  Court,  and  its  decision  and  order  in  the  premises  had  been 
remitted  to  such  circuit  court  and  there  entered  of  record,  the  Supreme 
Court  would  not  entertain  a  petition  or  application  for  a  rehearing  of  the 
question*    That  court  would  probably  answer  that  its  jorisdiotion  had 
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been  exhausted  ainoe  the  record  had  been  sent  to  the  circnit  conrt,  to 
which  court  any  application  for  a  rehearing  must  be  made.  I  have  been 
referred  to  the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  Browder  v.  Mc Arthur,  reported  in  the  seventh  volume  of  Wheaton's 
Reports,  page  58,  in  which  that  court  said:  'It  was  too  late  to  grant  a 
rehearing  in  any  case  after  it  had  been  remitted  to  the  court  below  to 
carry  into  effect  the  decree  of  this  court  according  to  its  mandate.' 

''The  view  of  the  relation  of  the  umpire  to  the  arbitrators  on  one  hand 
and  to  the  respective  advocates  on  the  other  hand,  winch  haa  been  in  this 
case  taken  by  Count  Lewenhaupt,  seems  to  me  to  have  been  taken  by 
every  umpire  in  this  commission  who  has  had  occasion  to  deal  with  the 
question,  and  notably  was  taken  by  Baron  Blanc."    »     •    » 

The  arbitrators  having  differed  in  opinion,  the  matter  was 
referred  by  them  to  the  umpire,  Count  Lewenhaupt,  who 
rendered  the  following  decision : 

"It  is  admitted  that  the  only  stipulations  in  tho  agreement  of  1871 
bearing  on  the  questions  involved  in  this  motion  are  the  following: 

"Art.  I.  *  *  *  An  umpire,  who  shall  decide  all  questions  upon  which 
they  shall  be  unable  to  agree.     *     *    « 

"Art.  III.  Each  government  may  name  an  advocate  to  appear  before 
the  arbitrators  or  the  umpire,  to  represent  the  interests  of  the  parties, 
respectively.     *     *     * 

"The  functions  of  the  umpire  are  limited  by  Article  I.  of  the  agreement 
to  the  decision  of  questions  upon  which  the  arbitrators  are  nnable  to 
agree,  and  which  they  submit  to  him  for  his  decision.  The  arbitrator  for 
the  United  States  admits  that  this  limitation  exists;  'but,'  says  the  arbi- 
trator, '  as  1  do  not  view  a  motion  for  a  rehearing  as  transcending  this 
limit,  it  follows  that  saoh  a  motion  and  the  reasons  to  sustain  it  must  be 
addressed  to  him  either  by  the  advocate  for  Spain  or  the  advocate  for  the 
United  States:  and,  snch  a  motion  being  an  appeal  to  him  for  the  exercise 
of  a  discretionary  power,  the  advocates  of  both  parties  would  have  the 
same  right  to  appear  before  him  in  support  of  their  respective  views  as  at 
the  original  hearing.' 

"  The  umpire  is  of  opinion  that  the  rule  generally  adopted  by  courts  of 
arbitration  is,  that  the  umpire  has  no  discretionary  power  to  set  aside  his 
own  decisions;  that  he  hne  a  right  to  correct  clerical  errors  so  long  as  the 
decision  has  not  been  satisfied,  but  that  an  error  of  judgment  cannot  be 
corrected  after  due  notification  of  the  decision;  except,  if  the  case  be  sub- 
mitted again  through  the  authorized  channel.  If  a  petition  for  rehearing 
is  submitted  by  the  arbitrators,  the  duty  of  the  umpire  to  examine  the 
points  submitted  is  the  same  as  if  the  case  had  never  been  before  the 
umpire,  and  he  has  to  give  a  decision ;  but  if  one  of  the  arbitrators  refnsee 
to  certify  the  disagreement,  the  case  cannot  again  come  before  the  umpire 
under  the  agreement  of  1871. 

"For  these  reasons  the  umpire  hereby  decides  that  the  advocates  are 
authorized  to  appear  before  the  umpire,  in  person  or  by  written  or  printed 
arguments,  memorials,  or  applications,  bnt  that  the  umpire  has  no  power 
to  decide  the  petition  for  rehearing  referred  to  in  the  above  motion,  unless 
the  same  be  certified  to  him  by  the  arbitrators  aa  a  question  upon  which 
the  arbitrators  have  been  unable  to  agree.'' 
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In  1871  John  F.  Machado  filed  a  memorial 
lAflnUty  of  Cases,  in  which  he  claimed  damages  for  the  embargo 
of  a  house  by  the,  Spanish  authorities  in 
Onba,  for  the  loss  of  debts  due  to  him  from  various  parties 
\u  the  island,  and  also  for  the  seizure  of  cattle  and  horses 
by  the  same  authorities.  December  20,  1873,  this  case  (No. 
3)  was  dismissed  for  want  of  prosecution,  the  '^ commission 
reserving  to  itself  the  right  to  reinstate  the  said  case  on 
motion  by  the  advocate  for  the  United  States,  sufficient 
causes  being  shown  in  support  thereof."  In  1879  Machado 
filed  another  memorial,  in  which  he  set  forth  the  restoration  of 
his  house  in  July  1876,  and  claimed  rent  and  damages  for  its 
detention  by  the  Spanish  authorities  up  to  that  time.  This 
cise  was  numbered  129.  In  March  1880  the  advocate  for  Spain 
moved  to  strike  it  from  the  docket,  on  the  ground  that  it  was 
the  same  as  No.  3.  The  advocate  for  the  United  States  con- 
tended that  the  claims  were  different,  and  prayed  that  the 
motion  of  the  advocate  for  Spain  might  be  dismissed.  The 
arbitrator  for  the  United  States,  Mr.  Segar,  thought  that  the 
motion  of  the  advocate  for  the  United  States  should  be  granted. 
He  said  that  the  two  claims  were  ^<not  the  same;"  but  the 
ground  on  which  he  chiefly  relied  was  that  claim  No.  129  be- 
longed to  ''a  recognized  class  of  demands  against  Spain," 
namely,  ^^reuts  and  profits  and  damages  on  property  once  em- 
bargoed and  seized  and  afterward  disembargoed  and  returned 
to  the  owner."  He  said  that  it  was  the  settled  law  of  the 
commission  that  the  return  of  embargoed  property  carried 
with  it  '^the  right  to  rents  and  profits  of  every  kind  and  dam- 
ages, however  or  to  whatever  extent  inflicted." 

The  Marquis  de  Potestad,  arbitrator  for  Spain,  i>ointed  out 
that  Machado  in  his  first  memorial  claimed  from  the  Govern- 
ment of  Spain  both  the  value  of  the  house,  ^^the  rent  of  said 
house  during  its  sequestration  by  the  Spanish  Government, 
and  all  reasonable  expenses  he  shall  have  incurred  in  making 
application  to  the  Spanish  Government  for  the  restoration  of 
his  property,  or  for  the  value  thereof."    It  thus  appeared, 
said  the  Marquis  de  Potestad,  that  a  claim  for  the  very  injury 
set  up  in  memorial  No.  129,  in  1879,  was  filed  in  1871,  and  that 
the  commission  actually  allowed  the  claimant  sixteen  months 
in  which  to  prove  his  case;  that  after  this  indulgence  the  case 
was  dismissed  for  want  of  prosecution,  the  commission  reserv- 
ing to  itself  the  right  to  reinstate  it,  on  motion  of  the  advocate 
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for  the  XTnitcd  States,  sufficient  cause  being  shown;  that 
during  six  years  no  such  motion  had  been  made,  and  that 
<^ after  this  lapse  of  time  part  of  the  original  claim,  with  the 
accretions  of  time  added,"  had  been  presented  to  the  commis- 
sion as  a  new  claim  under  a  new  number. 

The  arbitrators  being  thus  of  opposite  opinions  upon  the 
motion  to  strike  from  the  docket,  the  question  was  referred  to 
the  umpire.  Count  Leweuhaupt,  who  on  July  12,  1880,  ren- 
dered the  following  decision : 

''The  umpire  is  of  opinion  that  the  question  whether  case  No.  3  may  be 
reopened  has  not  been  referred ;  that  the  question  whether  this  claim  No. 
129  is  a  new  one,  or  the  same  as  No.  3,  does  not  depend  upon  whether  the 
items  included  be  the  same  in  both  cases,  but  that  the  test  is  whether 
both  claims  are  founded  on  the  same  injury;  that  the  only  injury  on  which 
claim  No.  129  is  founded  is  the  seizure  of  a  certain  house;  that  this  same 
iigury  was  alleged  aa  one  of  the  foundations  for  claim  No.  3,  and  that  in 
consequence  claim  No.  129,  as  being  part  of  an  old  claim,  can  not  be  pre- 
sented as  a  new  claim  under  a  new  number.  For  these  reasons  the  umpire 
decides  that  this  case.  No.  129,  be  stricken  from  the  docket.'' 

Danford  Knowlton  &  Co.  and  Peter  V.  King  &  Co.,  citizens 
of  the  United  States,  presented  a  claim  (No.  97)  under  the 
agreement  of  February  12, 1871,  for  damages  for  the  seizure 
by  the  Spanish  authorities  in  Cuba  of  the  property  of  a  Cuban 
firm  in  which  the  claimants  were  special  partners.  The  arbi- 
trators dismissed  the  claim  for  want  of  jurisdiction,  on  the 
ground  that  the  Spanish  authontes  had  a  right  to  seize  the 
property  in  which  the  claimants  were  interested;  that  ^'appli- 
cation to  the  said  authorities  or  to  the  courts  of  justice  of  the 
Island  of  Cuba  was  the  proper  course  for  them  to  pursue,  and 
in  fact  they  did  pursue  such  course;"  that  ''no  undue  delay  in 
deciding  upon  the  claimant's  rights  of  property"  had  been 
shown,  nor  "any  proof  whatever  of  a  denial  of  justice  on  the 
part  of  the  Spanish  authorities  or  of  the  Spanish  tribunals;" 
and  that  the  claimants  should  "  prosecute  their  claim  before 
the  local  tribunals  in  the  Island  of  Cuba,"  which  afforded  "  a 
full  and  complete  remedy  for  their  case."  The  arbitrators  at 
this  time  were  Mr.  Segar  for  the  United  States,  and  the  Mar- 
quis de  Potestad  for  Spain. 

Besides  presenting  their  claim  jointly  with  Peter  V.  King 
&  Co.  in  case  No.  97,  Danford  Knowlton  &  Co.  also  presented 
their  claim  separately  as  No.  33.  W  ben  the  arbitrators  came 
to  decide  the  latter  claim,  Mr.  Segar  changed  his  mind  and 
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held  that  the  oommissioD  had  jarisdiction.  The  Marqais  de 
Potestad  held  that  as  the  circamstances  in  both  cases  were 
the  same,  case  No.  33  should  have  been  incladed  in  the  same 
judgment  with  case  No.  97. 

On  Joly  30, 1879,  Baron  Blanc,  umpire,  to  whom  the  ques- 
tion was  referred,  held  that  the  arbitrator  for  the  United 
States  had  failed  to  show  how  case  No.  33  was  '<  taken  out  of 
the  purview^  of  the  decision  in  No.  97;  that  the  conclusions 
of  the  arbitrator  for  the  United  States  in  No.  33  could  not  be 
^^  accepted  either  in  whole  or  in  part  without  directly  impugning 
the  joint  judgment  of  the  arbitrators  in  case  No.  97,^  which 
judgment  the  umpire  was  <<  not  allowed  to  ignore  nor  called 
upon  to  review,"  and  that  this  judgment  must  be  considered 
as  covering  case  No.  33. 

After  this  decision  of  Baron  Blanc,  Danford  Enowlton  & 
Go.  and  Peter  Y.  King  &  Go.  presented  a  new  memorial  and 
renewed  their  claim  as  No.  131.  In  so  doing  they  alleged 
what  they  maintained  to  be  a  distinct  ground  of  jurisdiction, 
which  tbey  had  not  previously  presented — ^that  is  to  say,  that 
the  partnership  proi)erty  was  in  reality  "  confiscated  "  by  the 
political  authorities  in  Cuba,  who  had  <<  thereby  deprived  the 
claimants  of  any  right  to  api)ear  before  any  court  of  law  in 
the  Island  of  Cuba,  and  placed  the  whole  matter  under  the 
absolute  control  of  the  political  authorities  of  Spain." 

The  advocate  for  Spain  moved  to  dismiss  the  case  on  the 
ground  that  it  had  already  been  decided  by  the  commission, 
and  therefore  was  presented  in  violation  of  article  7  of  the 
agreement  of  February  12, 1871. 

Mr.  Stewart,  arbitrator  for  the  United  States,  and  Mr.  Bru- 
netti,  arbitrator  for  Spain,  differing  in  opinion  on  this  motion, 
it  was  referred  to  the  umpire,  Count  Lewenhaupt,  who  on 
March  31, 1881,  held  that  ^4n  case  of  seizure  a  claim  can  be 
presented  on  account  of  that  injury,  but  that  confiscation  of 
the  same  property  can  not,  as  a  distinct  injury,  be  made  the 
foundation  of  a  new  claim  under  a  new  number;  that  the 
present  claim  is  part  of  claim  No.  97,  and  that  the  question 
whether  claim  No.  97  may  be  reopened  has  not  been  referred." 
He  therefore  decided  that  the  case  should  be  stricken  from  the 
docket. 

In  considering  the  opinion  of  Count  Lewenhaupt,  as  above 
quoted,  it  should  be  noticed  that  the  arbitrators,  in  dismissing 
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case  No.  97,  said  that  it  was  admitted  ^<that  the  Spanish 
authorities  had  a  right  to  seize  the  property"  in  which  the 
claimants  were  interested,  and  that  <*  application  to  the  said 
authorities  or  to  the  courts  of  justice  of  the  Island  of  Cuba  was 
the  proper  course  for  them  to  pursue."  The  allegation  of 
confiscation  subsequently  made  by  the  claimants  was  merely 
the  preseutation  in  a  new  light  of  the  action  taken  by  the 
Spanish  authorities  prior  to  the  filing  of  the  memorial  in  case 
No.  97,  in  order  to  show  that  the  claimants  had  no  recourse 
before  "any  court  of  law"  in  Cuba.  It  was  therefore  not 
decided  in  the  case  which  Count  Lewenhaupt  dismissed  that 
a  subsequent  act  of  confiscation  would  not  have  afforded 
ground  for  a  new  claim.  When  the  property  of  the  Cuban 
firm  was  seized  the  claimants  were  citizens  of  the  United 
States,  and  any  denial  of  justice  to  which  they  were  subse* 
quently  subjected  might  perhaps  have  been  considered  as 
constituting  in  itself  a  valid  ground  of  claim  against  Spain. 
Such  a  case  would  not  have  been  the  same  as  that  of  the 
confiscation  of  the  property  of  a  person  who  was  a  Spanish 
subject  at  the  time  of  its  seizure,  but  who  became  naturalized 
as  a  citizen  of  the  United  States  before  the  decree  of  confisca- 
tion. To  treat  such  a  claim  as  an  American  claim  might  have 
seemed  to  involve  the  dividing  up  of  a  continuous  proceeding 
of  which  the  commission  could  not  originally  have  taken  juris- 
diction, the  decree  of  confiscation  being  but  the  consummation 
and  termination  of  the  process  by  t^hich  a  Spanish  subject  was 
deprived  of  his  property;  while,  if  the  claimant  was  originally 
American,  the  decree  of  confiscation  might  be  regarded  merely 
as  the  completion  of  his  injury. 

The  same  principle  as  was  laid  down  in  the  cases  just  men- 
tioned was  applied  in  the  case  of  Vincent  Neuninger  v.  Spain^ 
No.  139. 

Jos^  G.  Delgado,  as  a  naturalized  citizen  of  the  United 
States,  preferred  a  claim  against  Spain  for  the  seizure  and  de- 
tention— ^the  embargo — of  certain  real  estate  by  the  authori- 
ties in  Cuba  in  1869,  and  the  damages  resulting  therefrom, 
and  for  certain  personal  property  alleged  to  have  been  seized 
by  those  authorities  at  the  same  time.  The  arbitrators,  being 
opposed  in  opinion  on  the  question  of  citizenship,  on  May  15, 
1875,  ordered  that  question  to  be  submitted  to  the  umpire  for 
his  decision.    On  the  question  of  damages  they  expressed  no 
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opinion  and  directed  no  reference  to  the  umpire.  May  29,  on 
motion  of  the  advocate  for  the  (Jnited  States,  they  amended 
the  order  of  reference  so  as  to  sabmit  to  the  nmpire  the  further 
question : 

''What  amount  of  IndemDity,  if  any,  is  said  Delgado  entitled  to  receive 
from  the  Spanish  Government  on  acoouot  of  reots,  issues,  profits,  aod  in- 
come of  the  real  estate  in  petition  mentioned  from  the  time  of  the  embargo 
thereof  by  the  Spanish  aathorities  lu  Caba  unto  this  date,  and  on  account 
of  the  personal  property  in  said  petition  mentioned  f 

On  December  18,  1875,  the  umpire,  M.  Bartholdi,  decided 
that  the  claimant  was  entitled  to  appear  as  an  American  citi- 
zen; and  as  to  the  question  of  damages  he  rendered  the  fol- 
lowing award: 

'*  The  papers  oo  record  in  the  case  do  not  famish  a  sn£BcieDt  badis  of 
estimate  to  make  a  fair  evaluation  of  the  claimant's  property  at  the  time 
it  was  seized ;  and  as  long  as  satisfactory  evidence  on  this  x>oint  is  not 
furnished  to  the  umpire,  he  must  abstain  from  answering  to  the  second 
question  which  was  put  to  him  by  the  commission/' 

January  15, 1876,  the  advocate  for  the  United  States  made 
a  motion  before  the  commission,  asking  ^'  leave  to  produce 
further  evidence  in  this  case  in  pursuance  of  the  umpire's 
opinions.''  The  facts  in  respect  to  the  proceedings  in  the  case 
before  its  submission  to  the  umpire  in  May  1875  were  as  fol- 
lows: The  claimant  completed  his  evidence  in  August  1873 
and  bis  case  was  closed  on  notice  voluntarily  given  by  him. 
In  June  1874  the  advocate  for  the  United  States  filed  an 
argument  in  the  case.  Evidence  for  the  defense  was  then 
iutroduced,  and  the  case  for  Spain  was  duly  closed;  and  an 
application  subsequently  made  by  the  advocate  for  Spain  for 
leave  to  introduce  additional  defensive  evidence  was  denied. 
The  case  was  then  argued  and  disposed  of  in  the  manner  above 
disclosed. 

On  the  motion  of  the  advocate  for  the  United  States,  of  Janu- 
ary 15, 1876,  the  arbitrators  differed  in  opinion,  and  on  April 
22  following  they  submitted  the  question  to  the  umpire,  who 
was  then  present.  The  umpire  decided  that  the  motion  be 
overruled,  and  it  was  so  ordered. 

Two  years  later,  in  April  1878,  the  advocate  for  the  United 
States  moved  for  a  rehearing  of  the  case  and  for  leave  to  pre- 
sent additional  evidence.  Both  arbitrators  (concurred  in  refus- 
ing this  application,  and  the  arbitrator  for  the  United  States, 
5627— Vol.  3 5 


Digitized  by  VjOOQ  IC 


2198        INTERNATIONAL  ARBITRATIONS. 

in  an  opinion  filed  on  April  18,  1879,  in  which  be  referred  to 
the  prior  disposition  of  the  case  by  the  ampire,  said: 

''This  has  been  regarded  (and  I  think  properly)  as  a  negative  of  all 
right  of  the  claimant  to  demand  <lamages  upon  his  exhiliited  petition. 
That  question  was  referred  to  him  and  by  him  accepted  and  uncondition- 
ally ignored,  and  the  only  other  question  that  can  arise  is  whether  the 
umpire  had  the  legal  authority  to  solve  the  point.  On  this  point  there 
can  scarcely  be  doubt,  for  the  first  article  of  the  joint  agreement  expressly 
provides  that  the  Secretary  of  State  of  the  United  States  and  the  envoy 
extraordinary  and  minister  plenipotentiary  of  Spain  at  Washington  shaU 
name  an  umpire,  who  shall  deoide  all  questions  upon  which  they  shall  be 
unable  to  agree.  The  umpire,  then,  havin;:^  decided  that  point,  as  the  tri- 
bunal of  last  resort  for  the  commission,  and  thus  made  an  end  of  it,  I  am 
not  at  liberty  to  reverse  his  decision  by  the  granting  of  a  rehearing  to 
Delgado." 

The  case  now  assumed  a  new  phase.  On  the  28th  of  May, 
a  little  more  than  a  month  after  the  denial  by  the  arbitrators 
of  the  motion  for  a  rehearing,  the  private  counsel  of  Delgado 
presented  to  the  Department  of  State  at  Washington  a  memo- 
rial and  accompanying  exhibits.  On  the  following  day  the 
Acting  Secretary  of  State  transmitted  the  papers  to  the  advo- 
cate for  the  United  States,  with  a  letter  in  wliich  he  referred 
to  the  desire  of  the  claimant's  counsel  that  they  <^  should  be 
presented  to  the  United  States  and  Spanish  Commission,''  and 
which  he  concluded  by  saying  that  "the  determination  of  the 
proper  amount  of  pecuniary  indemnity  seems  fitly  to  be  a  ques- 
tion for  the  commission  to  pass  upon."  The  memorial  and 
exhibits  were  presented  to  the  commission  by  the  advocate  for 
the  United  States,  and  were  filed  as  case  No.  126. 

A  few  days  later  the  advocate  for  Spain  moved  to  dismiss 
this  case  on  the  ground  that  it  was  the  same  as  case  No.  12, 
the  representation  of  which  was  forbidden  by  article  7  of  the 
agreement  of  February  12,  1871,  by  which  the  two  govern- 
ments agreed  to  "accept  the  awards  made  in  the  several  cases 
submitted  to  arbitration  as  final  and  conclusive." 

The  advocate  for  the  United  States,  in  opposing  this  motioa, 
maintained  that  the  cases  were  not  the  same  for  the  reasons  (1 ) 
that,  while  in  case  No.  12  a  claim  was  made  for  "the  seizure 
and  detention  of  Mr.  Delgado^s  property  and  the  damages 
consequent  thereto,"  a  claim  was  made  in  case  No.  125  for  "  the 
value"  of  the  property  and  the  "value  of  net  annual  revenues 
for  ten  years;"  (2)  that  new  injuries  were  alleged  in  case  No. 
125,  viz,  (a)  the  failure  of  the  Spanish  authorities  to  execute 
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an  order  of  disembargo  of  the  real  estate,  and  (b)  an  alleged 
coUasive  sale  of  the  real  estate  on  a  mortgage,  by  which 
claimant's  title  was  divested,  after  the  proceedings  in  case  No. 
12  were  begun;  (3)  that  the  fact  that  the  Government  of  the 
United  States  had  sent  the  claim  to  the  commission  ^'must  be 
received  as  conclusive  proof  that  the  claim  was  regarded  as  a 
new,  anadjadicated,  oi)en,  and  valid  claim,  to  be  decided  on 
the  merits." 

The  advocate  for  Spain,  in  support  of  his  motion,  contended 
(1)  that  the  test  of  identity  was  not  whether  the  measure  of 
relief  demanded,  but  whether  the  injury  that  formed  the 
foundation  of  the  claim,  was  the  same  in  both  cases;  (2)  that 
in  both  cases  the  claimant,  the  act  of  seizure,  and  the  pro^>erty 
seized  were  the  same,  and  only  the  measure  of  relief  demanded 
was  different;  (3)  that  in  fact,  as  appeared  by  an  analysis  of 
the  two  claims,  the  amount  claimed  in  the  first  case  covered 
the  value  of  the  property;  (4)  that,  neither  in  fact  nor  in  law, 
did  the  transmission  of  the  papers  by  the  Acting  Secretary  of 
State  to  the  advocate  for  the  United  States  involve  a  judg- 
ment upon  the  question  whether  they  constituted  a  new  case, 
and  that  the  commission  was  the  judge  of  its  own  jurisdiction. 

The  arbitrators  differed  in  opinion  upon  the  motion  to  dis- 
miss, and  referred  the  question  to  Count  Leweuhaupt,  the 
umpire,  who  on  May  27, 1881,  rendered  the  following  decision: 

"The  umpire  is  of  opinion  that  the  qnestion  whether  this  claim,  No.  125, 
is  a  new  one  or  the  same  as  No.  12  depends  upon  whether  new  rights  are 
asserted  in  this  claim. 

"In  case  No.  12  the  claimant  appealed  to  the  commission  for  indemnifica- 
tion and  compensation  on  account  of  the  seiznre  and  detention  of  a  certain 
estate  and  the  destmction  or  loss  while  in  the  hands  of  Spanish  author- 
ities of  the  personal  property  upon  the  same  estate.  Tb  is  case  was  decided 
on  its  merits  by  the  umpire,  M.  Bartholdi,  April  22, 1876,  and  this  decision 
must  be  regarded  as  a  negative  of  all  right  of  the  claimant  at  the  time  to 
demand  indemnity  before  this  commission  on  account  of  the  seizure  re- 
ferred to.  It  is  now  contended  that,  although  the  injury  complained  of 
in  the  present  case,  No.  125,  is  the  same  seizure  of  the  same  property,  the 
claimant's  right  to  recover  indemnity  on  account  of  this  seiznre  ought  to 
be  examined  again  by  the  commission,  inasmuch  as  the  claimant  in  the 
former  case  only  asked  for  the  rents,  issues,  profits,  and  income  of  the  land, 
and  that  in  this  he  demands  the  value  of  the  land;  but  this  conclusion 
cannot  be  accepted.  Even  if  the  claimant  did  not  at  the  time  of  the 
former  case  ask  indemnity  of  the  commission  for  the  value  of  the  lands, 
the  claimant  had  the  same  power  to  do  so  as  other  claimants  in  other 
eases  where  it  has  been  done,  and  he  can  not  have  relief  by  a  new  claim 
before  a  new  umpire. 


Digitized  by  VjOOQ  IC 


2200        INTEKNATIONAL  ARBITRATIONS. 

'^  However,  it  is  farther  contended  that  the  Spanish  Government  has,  by 
a  decree  of  November  1873,  ordered  the  restoration  of  the  claimant's  prop* 
erty,  and  that  the  rights  acquired  under  this  decree  were  not  asserted 
before  the  umpire  in  case  No.  12. 

''The  umpire  hereby  decides  that  the  part  of  the  claim  which  is  founded 
on  the  decree  of  November  1873  may  be  presented  again  with  further  argu- 
ment on  the  question  whether  the  commission  has  jurisdiction  to  hear  and 
determine  a  case  of  violation  of  the  rights  asserted,  but  that  the  part 
which  is  alleged  to  be  founded  on  other  injuries  be  dismissed." 

On  Jane  15, 1881,  the  advocate  presented  to  the  commission 
a  snggestion,  which  the  arbitrators  ordered  to  be  commani- 
cated  to  the  umpire,  together  with  a  copy  of  his  own  opinion 
and  the  other  papers  in  the  case.  This  suggestion  was  to  the 
effect  that  the  umpire  had  erred  in  the  following  statement 
made  in  his  decision : 

''Even  if  the  claimant  did  not,  at  the  time  of  the  former  case,  ask  in- 
demnity of  the  commission  for  the  value  of  lands,  the  claimant  had  the 
same  power  to  do  so  as  other  claimants  in  other  cases  where  it  has  been 
done,  and  he  cannot  have  relief  by  a  new  claim  before  a  new  umpire.'' 

On  this  suggestion  Count  Lewenhaupt,  on  February  6, 1882, 
said: 

**  In  the  opinion  of  the  umpire  the  only  question  to  be  considered  is 
whether,  so  far  as  the  commission  is  concerned,  the  claimant  was  at 
liberty,  in  case  No.  12,  to  present  a  claim  for  the  value  of  the  lands,  and 
the  umpire  has  been  unable  to  tind  that  the  above  statement  contains  any 
error  of  fact  or  judgment.  Therefore  the  decision  of  the  umpire  in  this 
case,  of  May  27,  1881,  is  hereby  affirmed." 

In  the  cases  of  J.  (jr.  Angarica,  No.  17;  An- 

^^"^^ei^Je  ^*^  ^^^^  ^'  ^^^^'  ^^-  ^'  i^amon  de  liivas  y 
Lamar,  Ko.  73,  and  certain  other  cases,  a 
motion  was  made  by  the  advocate  for  Spain  for  an  order  to 
revoke  the  reference  to  the  umpire  in  certain  of  the  cases 
and  to  recall  the  order  of  submission  to  the  arbitrators  in 
the  rest  of  the  cases,  in  order  that  he  might  put  in  evidence 
certain  alleged  entries  in  the  books  of  the  so-called  Central 
Eepublican  Junta  of  Cuba  and  Porto  Eico,  for  the  purpose  of 
connecting  the  claimants  with  tliat  organization.  This  evi- 
dence was  alleged  to  have  been  newly  discovered  since  the 
making  of  the  orders  above  referred  to.  The  motion  was 
granted  by  the  arbitrators. 

In  the  case  of  Buzzi,  No.  22,  after  the  case  was  referred  to 
the  umpire,  the  claimant  was  permitted  to  produce  evidence 
which  he  had  found  of  the  naturalization  of  his  father. 
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In  the  case  of  Da^gan,  No.  39,  after  the  case  was  closed  on 
both  sides,  the  arbitrators  granted  a  motion  of  the  advocate 
for  the  United  States  to  reopen  it  for  further  evidence. 

Arbitrators  most  necessarily  exercise  a  wide,  though  soand, 
discretion  in  all  such  cases. 

In  the  case  of  Miguel  Aldama,  No.  140^  the  arbitrators,  by 
special  indulgence,  x>ermitted  a  memorial  to  be  filed  after  the 
time  limited  for  filing  claims  had  expired.  A  similar  indul- 
gence was  extended  when  printed  copies  of  the  claim  were 
filed  after  the  time  fixed  by  the  rules.  The  rules  allowed  two 
months  after  the  filing  of  the  memorial  for  the  production  of 
proofs  in  support  of  it  Six  months  were  tacitly  allowed  by 
the  commission  in  the  present  case;  but  at  the  end  of  that  time 
such  proofs  not  having  been  filed,  the  advocate  for  Spain  moved 
that  the  case  of  the  daimant  be  closed,  and  the  commission  so 
ordered  A  motion  was  then  made  in  behalf  of  the  claimant 
that  this  order  be  vacated  and  that  two  months  more  be  allowed 
for  the  filing  of  his  proofs.  This  motion  was  denied  by  the 
arbitrators,  and  they  dismissed  the  case  for  want  of  prosecu- 
tion. 

The  rules  of  the  mixed  commission  which 

AaMrican-^^^  sat  at  Washington  under  the  I2th  article  of 


the  treaty  of  Washington  of  May  8, 1871,  re- 
cited Articles  XII.  to  XVII.  of  the  treaty,  inclusive,  all  of 
which  related  to  the  commission's  constitution,  duties,  and 
functions.    The  rules  themselves  were  as  follows: 

"  1.  In  addition  to  the  representation  of  his  claim,  and  the  proofs  in 
support  thereof,  which  shall  have  been  presented  to  his  government,  the 
claimant  shaU  file  in  the  oflBce  of  the  commission  a  statement  of  his  claim, 
in  the  form  of  a  memorial,  accompanied  by  twenty  printed  copies  thereof. 

''In  cases  where  the  amonnt  claimed  is  less  than  one  thousand  dollars, 
the  memorials  will  be  printed  at  the  expense  of  the  commission. 

"One  copy  of  each  memorial  will,  by  the  Secretary,  be  furnished  to  each 
commissioner,  and  five  copies  to  the  agent  of  each  government. 

*'  2,  Every  memorial  shall  state  the  fall  name  of  the  claimant,  the  place 
aod  time  of  his  birth,  and  the  place  or  places  of  his  residence  between  the 
13th  day  of  April  1861  and  the  9th  day  of  April  1865,  inclusive.  If  he 
be  a  naturalized  citizen  or  subject  of  the  government  by  which  his  claim 
is  presented,  an  authenticated  copy  of  the  record  of  his  naturalization 
shall  be  appended  to  the  memorial,  and  he  shall  state  whether  he  has  taken 
any  and  what  steps  towards  becoming  naturalized  in  any  country  other 
than  that  of  his  birth. 

"3.  If  the  claim  be  preferred  on  bohalf  of  a  firm  or  association  of 
persons  other  than  a  corporation  or  joint-stock  company,  the  names  of 
each  person  interested,  both  at  the  date  of  the  claim  accruing  and  at  the 
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date  of  yerifyiog  the  memorial,  miiBt  be  stated,  witb  the  proportioDS  of 
each  person's  iuterest.  And  all  the  particulars  above  required  to  be  given 
in  the  case  of  individual  claimants  must  be  stated  in  respect  of  each 
member  of  such  firm  or  association,  unless  the  same  be  dispensed  with  od 
special  order  of  the  commission.  If  any  transfer  of  the  claim,  or  any 
part  thereof,  has  occurred,  the  nature  and  mode  of  such  transfer  must  be 
stated. 

''4.  The  memorial  must  state  the  particulars  of  the  claim,  tbe  general 
grounds  on  which  it  is  founded,  and  the  amount  claimed.  It  shall  be 
verified  by  the  oath  or  affirmation  of  the  claimant,  or,  in  tbe  case  herein- 
after provided,  of  his  agent  or  attorney ;  or  if  the  claim  be  by  a  firm  or  an 
incorporate  association  of  persons,  then  by  the  oath  or  affirmation  of  one 
of  them;  or  in  tbe  case  of  a  corporation  or  joint-stock  company,  by  the 
oath  or  affirmation  of  the  president  or  other  officer.  Such  oaths  or  affirma- 
tions may  bo  taken,  if  in  the  United  States  or  Great  Britain,  before  any 
officer  having  authority,  according  to  the  laws  of  the  place,  to  administer 
oaths  or  affirmations;  and.  they  may  be  taken  in  the  said  countries,  or 
elsewhere,  before  any  consul  or  diplomatic  agent  of  either  government. 
The  verification  may  be  by  the  agent  or  attorney  only  when  verification 
by  tbe  claimant  is  substantially  impracticable,  and  can  only  be  given  at 
great  inconvenience.  And  in  case  of  verification  by  agent  or  attorney,  the 
cause  of  the  failure  of  the  claimant  to  verify  it  ►hall  be  stated. 

**  Objection  to  the  juristliction  of  the  commission,  or  to  the  sufficiency 
of  tbe  case  stated  in  the  memorial,  may  be  made  in  the  form  of  a 
demurrer,  stating,  without  technical  nicety,  the  substantial  ground  of  the 
objection.  Any  new  matter,  coustitnting  a  special  ground  of  defense, 
may  be  stated  iu  a  plea,  which  may  be  the  subject  of  demurrer,  and  all 
demurrers  may  be  set  for  hearing;  on  a  ten  days'  notice. 

''5.  Every  claimant  shall  be  allowed  two  months  after  the  filing  of  his 
memorial  to  complete  his  proofs;  and  after  the  completion  of  his  proofs, 
and  notice  thereof  given,  two  months  shall  be  allowed  for  taking  proofs 
for  tbe  defense,  witb  such  further  extension  of  time  in  each  case  as  the 
commission  on  application  may  grant  for  cause  shown. 

''After  tbe  proofs  on  the  part  of  tbe  defense  shall  have  been  closed,  the 
conunission  will,  when  tbe  claimant  shall  desire  to  take  rebutting  proof, 
accord  a  reasonable  time  for  the  purpose. 

''6.  All  depositions,  after  the  filing  of  the  memorial,  shall  be  taken  on 
notice,  specifying  the  time  and  place  of  taking,  to  be  filed  in  the  office  of 
the  commission,  with  a  copy  of  the  interrogatories,  or  a  statement  in 
writing  by  the  counsel  of  the  government  adducing  the  witness,  showing^ 
the  subject  of  the  particular  examination  with  sufficient  precision  to  be 
accepted  by  tbe  coun.sel  of  the  government  against  whom  such  witness  is 
to  be  produced,  to  bo  signified  by  his  indorsement  thereon.  Sucb  inter- 
rogatories or  statement  to  be  filed  in  tbe  office  of  tbe  commission  at  least 
fifteen  days  before  the  day  named  forthe  examination,  with  one  additional 
day  for  every  five  hundred  miles  of  distance  from  Washington  to  the  place 
where  the  deposition  is  to  be  taken.  When  depositions  are  to  be  taken 
elsewhere  than  in  North  America,  thirty  days  will  be  allowed. 

"7.  Every  deposition  taken  in  tbe  United  States  shall  be  taken  before 
some  officer  authorized  to  take  depositions  in  cases  pending  in  coorts  of  the 
United  States.    Depoeitions  in  Great  Britain  and  her  possessions  may  be 
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taken  before  any  person  authorized  to  take  depositions,  to  be  used  in  courts 
of  record,  or  any  Justice  of  the  peace.  Depositions  in  thoMO  countries  or 
elsewhere  may  be  taken  before  any  consul  or  diplomatic  agent  of  either 
goremiuent. 

"  In  all  cases  the  cross-examination  of  the  witness  may  be  by  written 
interrogatories  or  orally,  in  the  election  of  the  party  cross-examining. 

'^8.  The  commissioners  may  at  any  time  issue  a  special  commission  for 
the  taking  of  testimony,  on  the  application  of  either  party ;  snch  testimony 
to  be  taken  either  in  written  interrogatories  or  orally,  as  the  commis- 
sioners may  order. 

"The  commissioners  may  also,  on  motion  of  either  party,  order  any 
claimant  or  witness  to  appear  personally  before  them  for  examinaiion  or 
cross-examination. 

"9.  When  any  original  papers  filed  in  the  State  Department  of  the 
United  States  or  in  the  archives  of  the  British  legation  in  Washington, 
eannot  be  conveniently  withdrawn  from  the  ttles,  copies  thereof  will  be 
received  in  evidence,  when  certified  by  the  State  Department  or  by  the 
British  legation,  as  the  caHo  may  be. 

.  "10.  When  the  time  has  expired  for  taking  proofs,  or  the  case  has  been 
closed  on  both  sides,  the  proofs  will  be  printed  under  the  dir«'Ctiou  of  the 
secretary,  and  at  the  expense  of  the  commission.  The  argument  for  the 
claimant  shall  be  filed  within  fifteen  days  after  the  papers  shall  have  been 
printed,  and  the  case  shall  stand  for  hearing  ten  days  tht»r<after. 

'*  11.  The  secretary  will  prepare,  from  time  to  time,  listH  of  cases  rea<ly 
for  hearing,  either  upon  demurrer  or  upon  the  merits,  in  the  order  in 
which  they  are  entitled  to  be  heard,  or  in  which  the  counsel  lor  the  two 
governments  shall  agree  that  they  shall  be  heard. 

"12.  All  cases  will  be  submitted  on  printed  arguments,  which  shall 
contain  a  statement  of  the  facts  proven  and  references  to  the  evidence  by 
which  they  are  proven,  and,  in  addition,  the  counsel  for  the  respective 
governments  will  be  heard  whenever  they  desire  lo  argue  any  cause  orally. 
Arguments  of  counsel  for  individual  claimants  will  be  received,  in  print, 
when  submitted  by  the  counsel  of  either  government,  and  not  otherwise. 

"  13.  Claims  against  the  United  States  and  Great  Britain,  respectively, 
will  be  entered  in  separate  dockets  kept  by  the  secretary.  The  dockets 
shall  contain  am  abstract  of  all  proceedings,  motions,  and  orders  in  each 
case. 

"14.  The  secretary  will  keep  a  record  of  the  proceedings  of  the  com- 
mission upon  each  da^^of  its  session,  which  shall  be  read  at  the  nev  t  meet- 
ing, and  will  then  be  signed  by  him  and  approved  by  the  signature  of  the 
preceding  commissioner. 

"  15.  The  secretary  will  keep  a  notice  book,  in  which  entries  may  be 
made  by  the  counsel  for  either  government,  and  all  eutries  so  made  shall 
be  notice  to  the  opposing  counsel. 

"16.  The  secretary  shall  provide  books  of  printed  forms,  in  which  will 
be  recor«1ed  the  awards  of  the  commission,  signed  by  the  commissioners 
concurring  therein.  The  awards  against  each  government  will  be  kept  in 
k  separate  book. 

"  17.  A  copy  of  each  award,  certified  by  the  secretary  of  the  commis- 
sion, will  be  tumishe<I,  on  request,  to  the  party  upon  whose  claim  such 
award  ahall  ha  e  been  made. 
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''18.  The  dockets,  minates  of  proceedings,  and  records  of  awards,  will 
be  kept  in  duplicate,  one  of  which  will  be  delivered  to  each  government 
at  the  close  of  the  duties  of  the  commission. 

''  19.  The  secretary  will  have  charge  of  all  the  books  and  papers  of  the 
commission,  and  no  papers  shall  be  withdrawn  from  the  files  or  taken 
from  the  office,  without  an  order  of  the  commission. '' 

After  the  rules  were  adopted,  they  were  ameiided  as  follows: 

"Rule  I, 

''Amended  December  6,  1871,  to  read  as  follows: 

"  'In  addition  to  the  representation  of  his  claim,  and  the  proofiB  in  sup- 
port thereof,  which  shall  have  been  presented  to  his  government,  the 
claimant  shall  file  in  the  office  of  the  commission  a  statement  of  his  claim, 
in  the  form  of  a  memorial,  addressed  to  the  commission.' 

"  Rule  2. 

"Amended  November  15, 1871,  to  read  as  follows: 

" '  Every  memorial  shall  state  the  full  name  of  the  claimant,  the  place 
and  time  of  his  birth,  and  the  place  or  places  of  his  residence  between 
the  13th  day  of  April  1861  and  the  9th  day  of  April  1865,  inclusive;  if  he 
be  a  naturalized  citizen  or  subject  of  the  government  by  which  his  claim 
is  presented,  an  authentic  copy  of  the  record  of  his  naturalization  shall 
be  appended  to  the  memorial,  and  the  memorial  shall  also  state  whether 
he  has  been  naturalized  iu  any  other  country  than  that  of  his  birth,  and 
if  not  so  naturalized,  whether  he  has  taken  any  and  what  steps  toward 
being  so  naturalized.' 

**  Rule  10. 

"October  5, 1872,  the  last  sentence  of  the  rule  was  ordered  to  be  stricken 
out,  and  the  following  substituted : 

" '  The  arguments  on  each  side  shall  be  filed  within  fifteen  days  after  the 
papers  shall  have  been  printed,  and  notice  thereof  given  by  the  secretary.'' 

"  RuU  17. 

"Tiiis  rule  was  stricken  out  altogether  on  May  9, 1873. 

"RuUeo. 

"Added  February  10,  1872: 

"  '  Whenever  any  deposition,  or  other  competent  evidence,  shall  have 
been  filed  in  any  case  before  this  commission,  either  party  to  any  other 
sase  may  use  such  evideuoe  on  the  hearing  thereof  with  the  same  efi*ect  as 
if  originally  taken  or  filed  in  such  case,  provided  that  the  party  so  desir- 
ing to  use  the  same  in  a  case  iu  which  such  evidence  was  not  originally 
taken  or  filed,  shall,  before  the  closing  of  his  proofs,  file  a  notice  in  the 
case  in  which  such  evidence  is  sought  to  be  used,  specifying  particularly 
the  depositions  or  other  papers  sought  to  be  so  used,  and  the  case  or  oases 
in  which  the  same  were  originally  taken  or  filed.' " 

The  rules,  as  thus  finally  amended,  were  as  follows : 

"1.  In  addition  to  the  representation  of  his  claim,  and  the  proofs  in  sup- 
port thereof  which  shall  have  been  presented  to  his  government,  the 
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elftimant  bIiaII  file  in  the  office  of  the  commiseion  a  statement  of  his  clainiy 
in  the  form  of  a  memorial,  addressed  to  the  commission. 

''2.  Every  memorial  shall  state  the  fall  name  of  the  claimant,  the  place 
and  time  of  his  birth,  and  the  place  or  places  of  his  residence  between  the 
13th  day  of  April  1861  and  the  9th  day  of  April  1665,  inclusive.  If  he  be 
a  natoralized  citizen  or  subject  of  the  government  by  which  his  claim  is 
presented,  an  authenticated  copy  of  the  record  of  his  naturalization  shall 
l>e  appended  to  the  memorial.  And  the  memorial  shall  also  state  whether 
he  has  been  naturalized  in  any  other  country  than  that  of  his  birth ;  and 
if  not  so  naturalized,  whether  he  has  taken  any,  and  what,  steps  toward 
being  so  naturalized. 

"3.  If  the  claim  be  preferred  in  behalf  of  a  firm  or  association  of  persons 
other  than  a  corporation  or  joint-stock  company,  the  names  of  each  per- 
son interested,  both  at  the  date  of  the  claim  accrued  and  at  the  date  of 
verifying  the  memorial,  must  be  stated,  with  the  proportions  of  each  per- 
son's intereflt.  And  all  the  particulars  above  required  to  be  given  in  the 
case  of  individual  claimants  must  be  stated  in  respect  of  each  member  of 
snch  firm  or  association,  unless  the  same  be  dispensed  with  on  special 
order  of  the  commission.  If  any  transfer  of  the  claim,  or  any  part  thereof, 
has  occurred,  the  nature  and  mode  of  such  transfer  must  be  stated. 

'^4.  The  memorial  must  state  the  particulars  of  the  claim,  the  general 
grounds  on  which  it  is  founded,  and  the  amount  claimed.  It  shall  be 
verified  by  the  oath  or  affirmation  of  the  claimant,  or,  in  the  case  herein- 
after provided,  of  his  agent  or  attorney ;  or  if  the  claim  be  by  a  firm  or  an 
incorporate  association  of  persons,  then  by  the  oath  or  affirmation  of  one 
of  them;  or  in  the  case  of  a  corporation  or  joint-stock  company,  by  the 
oath  or  affirmation  of  the  president  or  other  officer.  Such  oaths  or  affirma- 
tions may  be  taken,  if  in  the  United  States  or  Great  Britain,  before  any 
officer  having  authority,  according  to  the  laws  of  the  place,  to  administer 
oaths  or  affirmations ;  and  they  may  be  taken  in  the  said  countries,  or  else- 
where, before  any  consul  or  diplomatic  agent  of  either  government.  The 
verification  may  be  by  the  agent  or  attorney  only  when  verification  by  the 
claimant  is  substantially  impracticable,  or  can  only  be  given  at  great 
inconvenience.  And  in  case  of  verification  by  agent  or  attorney,  the  cause 
'  of  the  failure  of  the  claimant  to  verify  it  shall  be  stated. 

"Objection  to  the  jurisdiction  of  the  commission,  or  to  the  sufficiency  of 
the  case  stated  in  the  memorial,  may  be  made  in  the  form  of  a  demurrer, 
stating,  without  technical  nicety,  the  substantial  ground  of  the  objection. 
Any  new  matter,  constituting  a  special  ground  of  defense,  may  be  stated 
in  a  plea,  which  may  be  the  subject  of  demurrer,  and  all  demurrers  may 
be  set  for  hearing  on  a  ten  days'  notice. 

''5.  Every  claimant  shall  be  allowed  two  months,  after  the  filing  of  his 
memorial,  to  complete  his  proofs;  and  after  the  completion  of  his  proofs, 
and  notice  thereof  given,  two  months  shall  be  allowed  for  taking  proofs 
for  the  defense,  with  such  further  extension  of  ti:;ie,  in  each  case,  as  the 
commission,  on  application,  may  grant,  for  cause  shown. 

''After  the  proofs  on  the  part  of  the  defense  shall  have  been  closed,  the 
commission  will,  when  the  claimant  shall  desire  to  take  rebutting  proof, 
accord  a  reasonable  time  for  the  purpose. 

'^6.  All  depositions  after  the  filing  of  the  memorial  shall  be  taken  on 
notice,  specifying  the  time  and  place  of  taking,  to  be  filed  in  the  office  of 
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the  commission,  with  a  copy  of  the  interrogatories,  or  a  statement  in  writ- 
ing by  the  counsel  of  the  government  addnciDg  the  witness,  showing  the 
sabject  of  the  particular  examination  with,  sufficient  precision  to  be 
accepted  by  the  counsel  of  the  government  against  whom  such  witness  is 
to  be  produced,  to  be  signified  by  his  indorsement  thereon.  Such  inter- 
rogatories or  statement  to  be  filed  in  the  office  of  the  commission  at  least 
fifteen  days  before  the  day  named  for  the  examination,  with  one  additional 
day  for  every  five  hundred  miles  of  distance  from  Washington  to  the  place 
where  the  deposition  is  to  be  taken.  When  depositions  are  to  be  taken 
elsewhere  than  in  North  America  thirty  days  will  be  allowed. 

"7.  Every  deposition  taken  in  the  United  States  shall  be  taken  before 
some  officer  authorized  to  tiike  depositions  in  causes  pending  in  courts  of 
the  United  States.  Depositions  in  Great  Britain  and  her  poeessions  may 
be  t»ken  before  any  person  authorized  to  take  depositions  to  be  useil  in 
courts  of  record,  or  any  justice  of  the  peace.  DepoMitions  in  those  coun- 
tries or  elsewhere  may  be  taken  before  any  consul  or  diplomatic  agent  of 
either  government. 

"In  all  cases  the  cross-examination  of  the  witness  may  be  by  written 
interrogatories,  or  orally,  in  the  election  of  the  party  cross-examining. 

'^8.  The  commissioners  may  at  any  time  issue  a  special  commission  for 
the  taking  of  testimony  on  the  application  of  either  party ;  such  testimony 
to  be  taken  either  in  written  interrogatories  or  orally,  as  the  commission- 
ers may  order. 

"The  commissioners  may  also,  on  motion  of  either  party,  order  any 
claimant  or  witness  to  appear  personally  before  them  for  examination  or 
cross-examination. 

"9.  When  any  original  papers  filed  in  the  State  Department  of  the 
United  States  or  in  the  archives  of  the  British  legation  in  Washington 
cannot  be  conveniently  withdrawn  from  the  tiles,  copies  thereof  will  be 
received  in  evidence,  when  certified  by  the  State  Department  or  by  the 
British  legation,  as  the  case  may  be. 

"  10.  When  the  time  has  expired  for  taking  proofs,  or  the  ease  has  been 
closed  on  both  sides,  the  proofs  will  be  printed  under  the  direction  of  the 
secretary,  and  at  the  expense  of  the  commission.  Tho  argument  for  the. 
claimant  shall  be  filed  within  fifteen  days  after  the  pax>er  shall  have  been 
printed,  and  the  case  shall  stand  for  hearing  ten  days  thereafter. 

"11.  The  secretary  will  prepare,  from  time  to  time,  lists  of  cases  ready 
for  hearing,  either  upon  demurrer  or  upon  the  merits,  in  the  order  in 
which  they  are  entitled  to  be  heard,  or  in  which  the  counsel  for  the  two 
governments  shall  agree  that  they  shall  be  heard. 

"12.  All  cases  will  be  submitted  on  printed  arguments,  which  shall  con- 
tain a  statement  of  the  facts  proven  and  reference  to  the  evidence  by 
which  they  are  proven,  and,  in  addition ,  the  counsel  for  the  respective 
governments  will  be  heard  whenever  they  desire  to  argue  any  cause  orally. 
Arguments  of  counsel  for  individual  claimants  will  be  received,  in  print, 
when  submitted  by  the  counsel  of  either  government,  and  not  otherwise. 

"13.  Claims  against  the  UnitM  States  and  Great  Britain,  respectively, 
will  be  entered  in  different  dockets  kept  by  the  secretary.  The  dockets 
shall  contain  an  abstract  of  all  proceedings,  motions^  and  orders  in  each 
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"14.  The  secretary  will  keep  a  record  of  the  proceedings  of  the  oom- 
miaeion  upon  each  day  of  its  Ression,  which  shall  he  read  at  the  next  meet- 
ings and  will  then  be  signed  by  him  and  approved  by  the  signature  of  the 
presiding  commissioner. 

''  15.  The  secretary  will  keep  a  notice  book,  in  which  entries  may  be 
made  by  the  coansel  for  either  government,  and  all  entries  so  made  shall 
be  notice  to  the  opposing  counsel. 

'*  16.  The  secretary  shall  provide  books  of  printed  forms,  in  which  will 
be  recorded  the  awards  of  the  commission,  signed  by  the  commissioners 
concurring  therein.  The  awards  against  each  government  will  be  kept  in 
a  separate  book. 

*'  17.  A  copy  of  each  award,  certified  by  the  secretary  of  the  commission, 
will  be  famished,  on  reqaest,  to  the  party  npon  whose  claim  such  award 
shall  have  been  made. 

*'18.  The  dockets,  minutes  of  proceedings,  and  records  of  awards  will 
be  kept  in  daplicate,  one  of  which  will  be  delivered  to  each  government 
at  the  close  of  the  duties  of  the  commission. 

''19.  The  secretary  will  have  charge  of  all  the  books  and  papers  of  the 
commission,  and  no  papers  shall  be  withdrawn  from  the  files  or  taken 
from  the  ofiBce  without  an  order  of  the  commission." 

The  commission  made  the  following  orders: 

"No.  1.    December  16,  1871. 
"As  to  ike  filing  ofdemurrer$. 

*' 'Ordered,  That  all  demurrers  shall  be  filed  within  ten  days  after  notice; 
the  papers  demnrred  to,  and  the  argument  in  support  of  the  demurrer 
within  five  days  after  the  filing  of  such  demurrer;  and  the  answer  to 
such  argument  must  be  filed  within  ten  days  thereafter.' 

"No.  2.    March  20,  1872. 

"A$to  applying  for  documentary  evidence  from  either  government 

"'Ordered,  That  the  secretary  shall  apply  by  direction  of  this  commis- 
sion to  any  department  of  the  Government  of  the  United  States  or  Great 
Britain,  for  any  copies  of  documents  or  papers,  or  other  information, 
whenever  the  agent  of  the  other  government  shall  desire  the  same  as  evi- 
dence in  any  case  pending  before  this  commission.' 

"No.  3.    Apnl4, 1872. 

**Ab  to  the  manner  of  taking  evidence, 

*' '  Ordered,  That  in  taking  depositions,  the  commissioner,  or  other  officer 
taking  the  same,  shall  put  such  interrogatories  as  counsel  shall  direct,  and 
take  the  answers  thereto  which  witnesses  shall  give  in  their  own  lan- 
guage. He  shall  in  no  case  undertake  to  determine  upon  the  propriety  of 
an  interrogatory,  or  to  refuse  to  propound  it,  or  to  take  the  answer  of  the 
witness  thereto.  When  objection  is  made  to  an  interrogatory  or  an 
answer,  he  shall  merely  state  the  fact.''' 
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The  following  notices  were  issued  to  claimants: 

*' Notice  to  American  claimante, 

"Department  of  State, 

'*  Washington,  August  SO,  1871. 

'' Claimants  who  have  not  already  filed  in  the  Depannent  of  State  their 
claims  against  Great  Britain  growing  ont  of  the  acts  committed  by  the 
several  vessels  which  have  given  rise  to  the  claims  generically  known  as 
the  Alabama  claims,  are  requested  to  do  so  without  delay,  in  order  that 
they  may  be  taken  into  account  in  presenting  the  aggregate  claims  of  the 
United  States  to  be  brought  before  the  tribunal  of  arbitration  which  is  to 
meet  in  Geneva  in  the  month  of  December  next. 

"It  will  not  be  necessary  for  claimants  who  have  already  filed  their 
claims  sustained  by  proofs  to  take  any  steps  under  this  notice  unless  they 
have  additional  proof  to  file.    No  papers  already  filed  can  be  withdrawn. 

"  Claimants  m iist  prepare  for  themselves  the  proof  of  their  claims.  This 
Department  will,  on  application,  forward  to  claimants  a  copy  of  the 
Treaty  and  a  circular  showing  the  form  of  proof  that  is  advised  by  the 
Department  in  the  absence  of  all  rules  by  the  tribunal  which  will  pass  on 
the  same. 

"The  early  attention  of  claimants  who  have  not  already  filed  their  claims 
is  invited  to  this  notice. 

"Hamilton  Fish,  Secretary  J' 

"Department  of  State, 

"  Washington,  August  2S,  1871. 

"  Notice  is  hereby  given  that  by  the  terms  of  the  treaty  concluded  on  the 
8th  day  of  May  1871,  between  the  United  States  and  Great  Britain,  all 
claims  on  the  part  of  corporations,  companies,  or  private  individuals,  citi- 
zens of  the  United  States,  upon  the  Government  of  Her  Britannic  Migesty, 
arising  out  of  acts  committed  against  the  persons  or  property  of  oitizena 
of  the  United  States,  during  the  period  between  the  13th  of  April  1861  and 
the  9th  of  April  1865,  Inclusive,  not  being  claims  growing  out  of  the  acts 
of  the  vessels  referred  to  in  Article  I.  of  the  said  treaty  (generically  known 
as  the  Alabama  claims),  and  which  yet  remain  unsettled,  are  referred 
to  three  commissioners,  to  meet  in  Washington,  for  the  examination,  investi- 
gation, and  decision  of  such  claims,  as  well  as  like  claims  on  the  part  of 
subjects  of  Her  Britannic  Majesty  upon  the  Government  of  the  United 
States. 

.  <'  By  the  terms  of  said  treaty  all  such  claims,  whether  or  not  the  same 
may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid  before  the 
said  commission,  shall,  from  and  after  the  conclusion  of  the  proceedings 
of  the  said  commission,  be  considered  and  treated  as  finally  settled,  barred, 
and  thenceforth  inadmissible. 

''  Robert  S.  Hale,  esq.,  of  New  York,  has  been  appointed,  nnder  said 
treaty,  agent  of  the  United  States,  to  present  and  support  claims  on  its 
behalf,  and  to  answer  claims  made  upon  it,  and  to  represent  it  generally 
in  all  matters  connected  with  the  investigation  and  decision  thereof  before 
the  said  commission.  Corporations,  companies,  or  private  individuals, 
citizens  of  the  United  States,  having  claims  against  the  Government  of 
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Her  Britannic  Mi^esty,  coming  within  the  tenuB  of  the  above-recited  pro- 
▼iBione  of  the  treaty,  are  reqaested  forthwith  to  send  to  the  agent  above 
named,  at  the  Department  of  State,  Washington,  D.  C,  a  statement  of 
their  reex^ective  claims,  showing  the  name  and  residence  of  the  claimant, 
the  nature  and  amoant  of  the  claim,  with  a  brief  general  statement  of  the 
time,  place,  and  circumstances  of  the  transactions  out  of  which  the  claim 
arose. 

' '  It  will  be  anderstood  that  the  statemen  t  so  invited  is  preliminary  merely, 
and  does  not  preclnde  the  necessity  of  a  snbseqnent  formal  memorial  or 
statement,  to  be  presented  in  conformity  with  sach  rules  or  regulations  as 
the  commission  or  its  organization  may  prescribe. 

"  It  is  provided  by  the  treaty  that  the  commissioners  shall  meet  at  the 
earliest  convenient  period  after  they  shall  have  been  respectively  named. 
It  is  expected  that  they  will  meet  during  the  ensuing  month  of  September. 

**  Hamilton  Fish,  Secretary," 

"  Notice  to  BHUeh  claimant$, 

"  With  reference  to  my  notice  dated  July  15, 1871,  requesting  subjects  of 
Her  Britannic  Mi^eety  to  send  to  me  particulars  of  claims  which  they  may 
have  upon  the  United  States  Government,  arising  out  of  acts  committed 
against  their  persons  or  property  during  the  period  between  the  13th  of 
April  1861  and  the  9th  of  April  1865,  inclusive,  and  which  yet  remain  un- 
settled, I  hereby  give  notice  that  the  commission  appointed  under  the 
twelAh  article  of  the  treaty  of  Washington  of  May  8,  1871,  for  the  set- 
tlement of  such  claims,  held  their  first  meeting  on  the  26th  ultimo,  and 
that,  in  accordance  with  Article  XIV.  of  the  aforesaid  treaty,  every  claim 
most  be  presented  to  the  commissioners  within  six  months  from  that  date. 

''Claimants  are  accordingly  requested  to  file  their  memorials  at  my  office, 
703  Fifteenth  street,  with  as  little  delay  as  possible. 

''By  order  of  the  commissioners  the  said  memorials  must  be  in  print,  and 
twenty  copies  thereof  furnished  for  the  use  of  the  commission. 

"Such  claimants  as  may  desire  copies  of  the  rules,  as  laid  down  by  the 
commissioners  for  the  guidance  of  claimants  in  the  presentation  of  their 
claims,  can  obtain  them  by  application  to  me. 

"Henry  Howard, 
"  Her  Britannic  Majeetjf'e  Agent  for  Britieh  Claime, 

"703  Fifteenth  Street, 

"  Washington,  D,  C,  October  f ,  187i:' 

"  Foreign  Office,  October  SI,  1871, 
*'  Mr.  Henry  Howard,  Her  Majesty's  agent  at  Washington  for  British 
claims,  has  been  instructed,  in  reply  to  an  inquiry  made  by  him,  that  he 
is  not  to  present  to  the  commissioners  any  documents  which  may  have 
been  transmitted  to  bim  from  the  foreign  office  or  Her  Majesty's  legation 
in  the  United  States  on  behalf  of  any  claimant  until  such  claimant  shall 
have  filed  in  the  office  of  the  commission  the  formal  statement  of  his 
claim  required  by  rule  1  of  the  commissioners,  as  published  on  the  16th 
instant  in  the  supplement  to  the  London  Gazette  of  the  13th  instant, 
and  republished  in  the  Gazette  of  October  20,  and  which,  for  the  con- 
vem'ence  of  claimants,  is  here  republished.'- 
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Mr.  Henry  Howard,  British  agent,  issued  the  following  direc- 
tions for  the  taking  of  testimony  on  notice: 

*'The  notice  to  be  addressed  to  Henry  Howard,  esq.,  Her  Britannic 
Mi^esty's  agent,  mixed  commission. 

**  The  notice  must  be  sent  to  Mr.  Howard,  who  will  serve  it  on  the 
United  States  agent. 

''The  notice  mnst  state — 

"Firstly.  The  date  on  which  the  examination  is  to  take  place. 

''Secondly.  The  time  at  which  the  examination  is  to  commence. 

"Thirdly.  The  name  and  title  of  the  officer  before  whom  the  examina- 
tion  is  to  be  taken. 

"  Fourthly.  The  number  of  the  house  and  the  street,  or  a  description 
of  the  building  in  which  the  examination  is  to  be  held. 

"Fifthly.  The  name  of  the  city,  town,  or  village  in  which  the  examina- 
tion is  to  be  held,  as  also  the  name  of  the  county  or  parish,  and  the  name 
of  the  state  in  which  such  city,  town,  or  village  is  situated. 

"Sixthly.  The  names  of  the  witnesses  who  are  to  be  examined;  and  it 
is  well  always  to  add  the  words  'and  others'  after  the  names  of  the  wit- 
nesses, so  that  other  witnesses  than  those  specially  named  in  the  notice 
can  be  examined  in  case  of  need. 

"Seventhly.  The  object  of  the  testimony  of  the  witnesses  to  be  exam- 
ined, or  the  interrogatories  to  be  propounded  to  such  witnesses,  most  be 
appended  to  the  notice. 

"The  notice,  as  also  the  statement  as  to  the  object  of  the  testimony  to 
be  taken,  or  the  interrogatories,  mnst  be  sentiu  duplicate. 

"The  only  officers  before  whom  testimony  can  be  taken  for  this  commiB- 
sion  are — 

"  In  the  United  States : 

"Firstly.  Any  United  States  commissioner. 

"gecondly.  Any  judge  of  a  court  which  is  a  court  of  record. 

"Thirdly.  Any  parish  judge  in  States  where  there  are  parishes  instead 
of  counties. 

"F<iurthly.  Any  British  consul,  vice-consul,  or  acting  consul  or  vice- 
consul. 

"  In  foreign  countries : 

"Firstly.  Any  officer  who  is  authorized  to  take  testimony  for  the  courts 
of  the  government  of  the  country. 

"Secondly.  Any  British  or  United  States  consul,  vice-consul,  or  acting 
consul  or  vice  consul. 

"Mr.  Howard  must  give  the  United  States  agent  ftfteen  days'  notice  for 
any  examination  to  take  place  wiihin  500  miles  from  Washington,  D.  C, 
and  an  additional  day  for  every  500  miles  beyond. 

"  He  must  give  the  United  States  agent  thirty  days'  notice  for  any 
examination  to  take  place  out  of  North  America.  Claimants  will  please 
remember  this  when  fixing  the  date  of  the  examination. 

"The  notice  must  be  signed  by  the  claimant  or  his  attorney. 

"  When  the  depositions  have  been  taken,  the  officer  before  whom  they 
have  been  taken  must  send  them  to  the  secretary  of  this  commission,  whose 
address  is  703  Fifteenth  street,  Washington,  D.  C. 

"If  the  United  States  agent,  or  his  representative,  objects  to  any  wit- 
ness or  to  any  qnestion  pnt  to  any  witness,  the  officer  taking  the  testimony 
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most  note  down  saob  objection,  bnt  will  take  the  testimony  thns  objected 
to,  notwiihtttandiDg  the  objection  made. 

''All  expenses  mnst  be  defhtyed  by  the  claimant. 

''When  the  United  States  takes  testimony  "gainst  the  claimant,  the 
notioe  served  on  Mr.  Howard  by  the  United  States  agent  for  such  porpose 
will  be  sent  by  him  to  the  claimant ;  and  if  the  claimant  wishes  to  be 
represented  at  the  examination,  he  mnst  employ  private  coansel  for  that 
purpose,  or  else  send  cross-interrogatories  to  Mr.  Howard,  to  be  put  to  the 
witnesses  to  be  examined  by  the  United  States. 

"  Her  Britannic  Migesty's  government  can  not  undertake  to  famiBh 
claimants  with  coansel  to  attend  snch  examinations,  and  Mr.  Howard  can 
not  nntlertake  to  prepare  the  cross-interrogatories. 

"Two  calendar  months  are  allowed  to  claimants  for  taking  their  prooft. 
Mr.  Howard  will  always  inform  claimants  of  the  date  from  which  their 
time  for  taking  testimony  commences. 


"  Form  of  notice. 

'*JoHN  Smith         > 

V9.  >  "No.  100. 

"The  Unitkd  Statbs.  ) 
"To  Hknry  Howard,  Esq., 

"fl".  B.  M,'b  Agent,  Mixed  Commission,  WaskingUmf  D.  C, 
"Sir:  Please  take  notice,  tbaton  the  20th  day  of  April  1872,  at  10  o'clock 
a.  m.,  bt  fore  Isaac  Morrison,  an  United  States  commissioner,  at  his  offiee, 
No.  42  North  Coart  street,  in  the  city  of  Memphis,  coanty  of  Shelby,  State 
of  TenneM»ee,  the  te6timony  of  James  Williams,  John  Snowden,  and  others 
will  be  taken. 
"A  statement  as  to  the  object  of  said  testimony  is  appended  hereto. 

"John  Brown, 
"AUomepfor  Claimant 
"Mkmphis,  ApHl  1, 1879/" 


The  mixed  commission  nnder  the  conven- 
on  between  the  United  States  and  France 
of  Janaary  15,  1880,  adopted  the  following 


roles: 


"  Rulee  of  the  Commission  for  the  Settlement  of  Claims  under  the  Convention 

between  the  United  States  of  America  and  the  French  Bepuhlio  of  January 

15, 1880, 

"  I.  In  addition  to  the  representation  of  his  claim,  and  the  proofs  in 
support  thereof  which  shall  have  been  presented  to  his  government,  the 
claimant  shall  file  in  the  office  of  the  commission  a  statement  of  his 
claim,  in  the  form  of  a  memorial,  addressed  to  the  commission. 

"No  allowance  will  be  made  to  any  person  for  any  share  of,  or  interest 
in,  a  claim  unless  he  appear  as  claimant  and  set  forth  his  interest. 

"If  a  claimant  be  dead,  his  execntor  or  administrator,  or  the  legal  rep- 
resentatives of  the  estate,  mast  appear,  unless  it  be  shown  that  there  are 
no  creditors,  and  that  the  estate  is  settled. 

"If  there  be  a  widow  of  the  deceased  claimant,  she  most  appear  as 
claimant,  or  her  share  will  not  be  allowed. 
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"  If  there  be  heirs,  they  must  appear,  unless  they  are  minors,  under  21 
years  of  age.    Minors  must  appear  by  guardian  or  tutrix. 

"All  persous  may  be  joined  as  claimants  in^whom  the  right  to  any  legal 
or  beneficial  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in 
the  altematiTe.  Any  award  may  be  given  to  such  one  or  more  of  the 
claimants  as  he  or  they  may  be  entitled  to. 

'^11.  Every  memorial  shall  state  the  full  name,  residence,  and  post-oflSce 
address  of  the  claimant,  the  place  and  time  of  his  birth,  and  if  a  French 
citizen,  the  place  or  places  of  his  residence  between  the  13th  April  1861 
and  the  20th  August  1866,  and  if  an  American  citizen,  the  place  or  places 
of  his  residence  during  the  war  between  Prance  and  Mexico,  the  late  war 
between  France  and  Germany,  and  the  insurrection  of  the  Commune.' 

''III.  The  memorial  must  state  whether  the  claimant  is  a  French  or  an 
American  citizen;  whether  native  or  naturalized,  and  if  he  claim  in  his 
own  right,  wben  the  claim  had  its  origin,  and  of  what  country  he  was 
then  a  citizen ;  if  in  the  right  of  another,  whether  such  other  was  a  French 
or  an  American  citizen  when  the  claim  had  its  origin,  and  where  was  then, 
and  is  now,  his  domicil.  If  he  be  a  naturalized  citizen  of  the  govern- 
ment by  which  his  claim  is  presented,  an  authenticated  copy  of  the  record 
of  his  naturalization  must  be  appended  to  the  memorial.  But  in  case  of 
loss  or  destruction  of  letters  of  naturalization,  the  memorial  must  state 
the  fact  and  the  circumstances  attending  the  same  as  far  as  known  to  the 
claimant.  And  the  memorial  shall  also  state  whether  he  has  been  natu- 
ralized in  any  other  country;  and  if  not  so  naturalized,  whether  he  has 
'  taken  any,  and  what,  steps  toward  being  so  naturalized. 

''IV.  If  the  claim  be  preferred  in  behalf  of  a  firm  or  association  of  per- 
sous other  than  a  corporation  or  joint-stock  company,  the  name  of  eaoU 
person  interested,  both  at  the  date  the  claim  accrued  and  at  the  date  of 
verifying  the  memorial,  must  be  stated,  with  the  proportion  of  each  per- 
son's interest.  And  all  the  particulars  above  required  to  be  given  in  the 
case  of  individual  claimants  must  be  stated  in  respect  of  each  member  of 
such  firm  or  association,  unless  the  same  be  dispensed  with  on  special 
order  of  the  commission.  If  any  transfer  of  the  claim,  or  any  part  thereof 
has  occurred,  the  nature  and  mode  of  such  transfer  must  be  stated,  the 
person  to  whom  made,  how,  when,  by  what  means,  and  for  what  consid- 
eration. 

''V.  The  nationality  of  the  firm  must  also  be  stated. 

''VI.  The  memorial  must  state  whether  the  claimant  or  any  other  person 
entitled  to  the  amount  claimed,  or  any  part  thereof,  has  ever  received 
any,  and  if  any,  what  sum  of  money  for  the  claim  or  any  part  thereof; 
and  if  so,  when  and  from  whom  the  same  was  received; 

''  Whether  the  claim,  or  any  part  of  it,  has  ever  been  presented  to  any 
tribunal,  department,  or  authorities  of  either  the  United  States  or  France; 
and  if  so,  when,  where,  and  what  proceedings  were  had  in  regard  to  the 
same,  as  far  as  such  facts  may  be  knovrn  to  the  claimant; 

^' And  whether  the  claim,  or  any  part  of  it,  has  been  already  disposed 
ot,  diplomatically,  judicially,  or  otherwise,  by  competent  authorities  of 
either  government. 

**  VII.  The  memorial  must  stat«  the  particulars  of  the  claim,  its  amount, 
the  time  and  the  place  where  and  the  acts  from  which  it  arose ;  the  names 
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and  rank  and  regiment  or  office  of  the  persons  committing  the  acts  from 
which  it  arose;  the  kind  or  kinds  and  anioant  of  property  lost  or  ii^ored, 
and  all  the  facts  and  cirouDistances,  attending  the  loss  or  injary  ont  of 
which  the  claim  arises,  so  far  as  known  to  or  ascertained  by  the  claimant. 

"The  items  of  the  claim  mast  be  numbered  in  order,  and  in  every  claim 
the  canse  of  action  and  amoant  of  damages  shall  be  fully  and  specifically 
set  forUi,  and  the  articles  of  personal  property  taken,  and  the  kinds,  quan- 
tities, and  values,  and  in  case  of  personal  injuries,  the  time  and  place  and 
the  name  and  rank  or  office  of  the  person  committing  the  act,  if  known, 
must  be  stated. 

'•If  any  voucher,  receipt,  or  other  writing  was  given  for  the  property, 
the  names  of  the  parties  to  it  and  its  substance  must  be  given.  If  the 
claimant  have  the  original  or  a  copy  of  it  he  may  append  a  copy  to  the 
memorial,  if  it  is  lost  or  destroyed,  he  must  state  how  lost  or -destroyed,  or 
account  for  its  absence. 

"If  the  acts  were  committed  upon  the  high  seas,  the  memorial  must 
state  them,  the  name  of  the  vessel  from  which  the  acts  proceeded,  the 
name  of  the  commanding  officer,  and  when,  where,  and  by  whom  com- 
mitted, if  known  to  claimant,  and  whether  claimant  was  present,  and  all 
the  circumstances  attending  the  transaction. 

**  Till.  If  the  claim  be  against  the  United  States,  the  memorial  must 
state  that  the  claimants  were  not  in  the  service  of  the  enemies  of  the 
United  States  and  did  not  voluntarily  give  aid  or  comfort  to  the  same 
between  the  13th  of  April  1861  and  the  20th  of  August  1866. 

^'  If  the  claim  be  against  the  French  republic,  the  memorial  must  state 
that  the  claimants  were  not  in  the  service  of  the  enemies  of  France,  and 
did  not  voluntarily  give  aid  or  comfort  to  the  same,  during  the  late  war 
between  France  and  Germany,  or  during  the  insurrection  of  the  Commune. 

"IX.  The  claimant  must  state  distinctly  in  his  memorial  the  amount 
for  which  he  asks  judgment,  giving  the  amount  of  principal  and  interest 
separately. 

"X.  The  memorial  shall  be  verified  by  the  oath  or  affirmation  of  the 
claimant,  or,  in  the  case  hereinafter  provided,  of  his  agent  or  attorney; 
or  if  the  claim  be  by  a  firm  or  an  unincorporated  association  of  persons, 
then  by  the  oath  or  affirmation  of  one  of  them ;  or  in  the  case  of  a  corpo- 
ration or  joint-stock  company,  by  the  oath  or  affirmation  of  the  president 
or  other  officer.  Such  oaths  or  affirmations  may  be  taken,  if  in  the  United 
States  or  France,  before  any  officer  having  authority,  according  to  the 
laws  of  the  place,  to  administer  oaths  or  affirmations;  and  they  may  be 
taken  in  the  said  countries  or  elsewhere,  before  any  consul  or  diplomatic 
agent  of  either  government.  The  verification  may  be  by  the  agent  or 
attorney  specially  authorized  for  that  purpose  only  when  verification  by 
the  claimant  is  substantially  impracticable,  or  can  only  be  given  at  great 
inconvenience,  and  in  case  of  verifications  by  agent  or  attorney,  the  cause 
of  the  failure  of  the  claimant  to  verify  shall  be  stated. 

"  XI.  Objections  that  the  claim  has  not  been  duly  made,  preferred,  and 
laid  before  the  commissioners,  either  wholly  or  to  any  extent,  pursuant 
to  the  eighth  article  of  the  convention,  must  be  filed  with  the  secretaries 
within  thirty  days  after  the  filing  of  the  memorial. 
5627— Vol.  3 6 
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"  Objection  to  the  jurisdiction  of  the  commission,  or  to  the  snCBciency 
of  the  case  stated  in  the  memorial^  maj'  be  made  in  the  form  of  a  demur- 
rer, stating  without  technical  nicety  the  substantial  ground  of  the  objec- 
tion. Any  new  matter  constituting  a  special  ground  of  defense  may  be 
stated  In  a  plea,  which  may  be  the  subject  of  demurrer.  Demurrers  and 
pleas  may  be  set  for  a  hearing  by  the  party  demurring  or  pleading,  as  the 
case  may  be,  on  twenty  days'  notice. 

'*  XII.  It  shall  not  be  necessary  for  either  government  to  deny  specially 
in  writing  the  validity  of  any  claim;  but  a  general  denial  of  every  claim 
shall  be  entered  of  record  by  the  secretaries,  as  of  course,  and  thereby  all 
the  material  allegations  of  the  memorial  shall  be  considered  as  put  in  issue, 
and  the  claimant  required  to  prove  them  by  legal  and  sufficient  evidence. 

"XIII.  The  memorial  may  be  amended  upon  notice  given  by  the  agent 
of  one  govei?nment  to  the  other,  at  any  time  during  the  period  of  six 
months  granted  to  claimants  to  file  their  memorials;  but  in  any  other  case, 
except  as  hereinafter  provided,  no  leave  to  amend  memorial  shall  be 
granted.  Whenever  the  demurrer  interposed  by  the  government  defend- 
ant is  sustained,  leave  may  be  granted  by  the  commission  to  amend  the 
memorial  in  the  cause,  provided  no  new  parties  shall  be  introduced  or  the 
cause  of  action  changed.'^ 

**J«  /o  taking  of  evidence, 

"XrV.  No  evidence  or  information  will  be  received  except  such  as  shall 
be  furnished  by  or  on  l>ehalf  of  the  respective  governments.  (See  Art.  V. 
of  the  convention.) 

*'(a)  Every  claimant  shall  be  allowed  three  months  after  the  filing  of 
his  memorial  to  complete  his  proofs,  and  after  the  completion  of  his 
proofs,  and  notice  thereof  given,  three  months  shall  be  allowed  for  taking 
proofs  for  the  defense,  with  such  further  extension  of  time  in  each  case  as 
the  commission,  on  application,  may  grant  for  cause  shown. 

''After  the  proofs  on  the  part  of  the  defense  shall  have  been  closed,  the 
commission  will,  when  the  claimant  shall  desire  to  take  rebutting  proofs, 
accord  a  reasonable  time  for  the  purpose,  and  if  the  adverse  government 
shall  desire  to  take  proof  in  reply  to  the  rebutting  evidence,  the  commis- 
sion will  accord  a  reasonable  time  therefor,  and  one-half  of  such  time 
shall  be  given  to  claimant,  and  then  the  testimony  shall  be  closed. 

''  (b)  Depositions  in  France  and  her  possessions  may  be  taken  before 
any  person  authorized  by  the  laws  of  I'Yance  to  take  depositions  to  be 
used  in  courts  of  record. 

"  Depositions  out  of  the  United  States  and  out  of  France  may  be  taken 
before  any  consul  or  diplomatic  agent  of  either  government. 

"  l^ut  the  counsel  of  the  respective  governments  may  agree  upon  any 
magistrate,  notary  public,  or  other  officer,  authorized  by  the  laws  of  the 
State  in  which  he  resides  to  administer  judicial  oaths  and  to  take  tes- 
timony, to  take  the  testimony  of  witnesses  in  the  State  in  which  he  is 
appointed,  to  be  used  before  this  commission;  and  if  the  counsel  do  not 
agree  in  regard  to  the  same,  the  commissioners,  on  application  and  notice, 
will  appoint  an  officer  to  take  the  testimony. 

"  (c)  All  depositions,  after  the  filing  of  the  memorial,  shall  be  taken  on 
notice,  specifying  the  time  and  place  of  taking,  and  the  same  shall  be 
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filed  in  the  office  of  the  commission,  with  a  copy  of  the  interrogatories, 
01  a  statement  in  writing  by  the  counsel  of  the  government  adducing  the 
witnesses,  showing  the  subject  of  the  particular  examination  of  each  wit- 
ness  with  sufficient  precision  to  be  accepted  by  the  counsel  of  the  Govern- 
ment againat  whom  such  witness  is  to  be  produced,  to  be  signified  by  his 
eudorsement  thereon ;  such  notice  and  interrogatories  or  statement  to  be 
filed  in  the  office  of  the  commission  at  least  eighteen  days  before  the  day 
named  for  the  examination,  with  one  additional  day  for  each  one  hundred 
miles  of  distance  from  Washington  to  the  place  where  the  deposition  is  to 
be  taken.  When  depositions  are  to  be  taken  elsewhere  than  in  North 
America  thirty  days  will  be  allowed. 

*'(<f)  After  the  claimant  has  taken  the  testimony  of  his  witnesses  pur- 
suant to  the  notice,  or  has  taken  the  testimony  of  some  of  them,  and  has 
finiAhed  for  the  occasion  in  that  locality,  the  attorney  or  agent  of  the  ad- 
Terse  government  then  present  may  take  the  testimony  of  witnesses  of 
that  vicinity  in  answer  to  the  claim,  giving  twenty-four  hours'  notice 
thereof  to  the  claimant  or  his  attorney  then  present,  with  a  list  of  the 
witnesses  and  their  residences;  and  the  officer  taking  the  testimony  in 
behalf  of  claimant  shall  take  the  testimony  of  such  witnesses  in  answer 
to  the  claim.  The  claimant,  likewise,  after  the  agent  of  the  adverse  gov- 
ernment has  finished  taking  the  testimony  of  his  witnesses  in  any  vicinity, 
may  forthwith  take  the  rebutting  testimony  of  other  witnesses  of  that 
vicinity  before  the  same  officer,  giving  twenty-four  hours'  notice  thereof, 
with  a  list  of  witnesses  and  their  residences. 

**  (e)  Each  witness  shall  state  whether  he  is  interested  in  the  claim ;  and 
if  so,  how,  and  also  whether  he  is  agent  or  attorney  for  any  party  inter- 
ested therein,  and  whether  he  is  related,  and  if  so.  how,,  to  any  of  the 
claimants  in  the  case. 

"(/)  In  taking  depositions,  the  commissioner  or  other  officer  taking  the 
same  shall  put  such  questions  or  interrogatories  as  counsel  shall  direct, 
and  take  the  answers  thereto  which  witnesses  shall  give,  in  their  own 
language.  He  shall  in  no  case  undertake  to  determine  upon  the  propriety 
of  a  question  or  an  interrogatory,  or  refuse  to  propound  it,  or  refuse  to 
take  the  answer  of  the  witness  thereto.  When  objection  is  made  to  an 
interrogatory,  or  an  answer,  he  shall  merely  state  the  facts  and  grounds 
of  the  objection. 

*'  Upon  motion  of  either  party,  made  to  this  commission,  improper, 
irrelevant,  immaterial,  or  scandalous  testimony,  will  be  stricken  from 
the  record. 

^\g)  In  all  oases  the  examination  and  cross-examination  of  the  witness 
may  be  by  written  interrogatories,  or  orally,  in  the  election  of  the  ]>erson 
examining;  and  whenever  the  party  entitled  to  cross-examine  a  witness 
shall,  after  the  examination  in  chief  shall  have  been  concluded,  request  a 
delay,  such  delay  shall  be  granted  as  of  right  for  a  time  not  exceeding 
fifteen  days;  and  after  the  cross-examination  is  concluded,  the  opposite 
party  shall  be  entitled  to  a  redirect  examination  of  the  witness. 

"(A)  Leading  questions  must  not  be  put  to  the  witness  by  the  party 
calling  him,  and  if  any  suggestions  are  made  to  the  witness  as  to  his  an- 
swers, the  officer  taking  the  testimony  shall  make  a  note  thereof  at  the 
time  in  the  body  of  the  deposition. 
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"XV.  (a)  Witnesses  must  afl8rm  or  make  oath,  before  any  questions  are 
pat  to  tbem,  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  the  cause  in  which  they  are  to  testify. 

**(b)  The  officer  should  so  connect  the  sheets  of  the  deposition  that  they 
cannot  be  tampered  with,  and  should  return  them  sealed  together.  He 
should  sigu,  and  make  the  witness  sign,  each  sheet;  and  generally  he 
should  spare  no  pains  to  return  to  the  commission  the  exact  evidence 
he  has  taken.  All  exhibits  should  be  carefully  marked  so  as  to  be  capa- 
ble of  immediate  identification,  and,  when  practicable,  should  be  attached 
to  the  deposition  under  seal. 

''  (c)  The  officer  must  state,  in  the  caption  of  the  deposition,  the  cAuse 
in  which  it  was  taken,  the  place  and  date  of  taking,  the  name  of  the  wit- 
ness, the  party  by  whom  called,  and  the  names  of  the  parties  and  counsel 
present.  And  in  the  body  of  the  deposition  it  must  also  be  shown  by 
whom  the  witness  was  examined  and  cross-examined. 

"  (d)  In  his  return  the  officer  must  show  that  the  witness  took  an  oath 
or  affirmed,  in  due  form,  and  that  the  answers  were  taken  down  in  his 
presence,  and  read  over  to  and  signed  by  the  witness. 

"  (e)  The  officer  must  enclose  the  commission,  depositions,  and  exhibits 
in  a  packet,  under  his  seal,  and  direct  the  same  to  the  secretaries  of  the 
commission  at  Washington,  and  deposit  the  packet  in  the  post-office,  or 
in  an  express  office,  or  he  may  transmit  the  same  by  a  messenger,  whose 
name  shall  be  by  him  endorsed  on  the  packet. 

**(f)  The  testimony,  when  so  sealed,  must  not  be  opened  till  it  is  filed 
with,  and  opened  by,  the  secretaries.  The  secretaries  shall  enter  npon 
the  docket  the  date  when  received,  the  names  of  the  witnesses,  and  give 
notice  to  the  oeunsel  of  both  governments. 

"  XVI.  The  rules  of  evidence  as  to  competency,  relevancy,  and  effect  of 
the  same  shall  be  determined  by  the  commission,  in  view  of  the  conven- 
tion of  January  15,  1880,  the  laws  of  the  two  nations,  the  public  law,  and 
these  regulations. 

'^XVII.  The  commissioners  may  at  any  time  issue  a  special  commission 
for  the  taking  of  testimony  on  the  application  of  either  party ;  such  tes- 
timony to  be  taken  either  on  written  interrogatories  or  orally,  as'the  com- 
missioners may  order. 

**The  commissioners  may  also,  on  motion  of  either  party  or  for  their 
own  satisfaction,  order  any  claimant  or  witness  to  appear  personally  before 
them  for  examination  or  cross  examination. 

''XVIII.  When  any  original  paper  filed  in  the  State  Department  of  the 
United  States,  or  in  the  archives  of  the  French  legation  in  Washington, 
or  in  the  consulates  of  either  government,  or  in  one  of  the  several  legisla- 
tive branches  or  executive  departments  of  either  gov^ernment,  cannot  be 
conveniently  withdrawn  from  the  files,  duly  cei-tified  copies  thereof  will 
be  received  in  evidence;  but  all  such  papers  will  be  subject  to  all  objec- 
tions as  to  competency,  relevancy,  credibility,  or  value  ns  evidence. 

'*  XIX.  When  the  time  has  expired  for  taking  proofs,  or  the  case  has  been 
closed  on  both  sides,  the  proof  shall  be  printed  under  the  direction  of  the 
Secretaries  and  at  the  expense  of  the  commission.  (See  Convention,  Art. 
X.)  The  argument  for  the  claimaut  shall  be  filed  within  fifteen  days  after 
the  papers  shall  have  been  printed,  the  argument  for  the  defendant  fifteen 
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d«j8  thereafter,  and  the  case  shall  stand  for  hearing  ten  days  thereafter, 
^e  reply  thereto  in  ten  days.  Motion  to  extend  the  time  may  be  sub- 
mitted to  the  commissioners. 

''XX.  The  secretaries  shall  prepare,  from  time  to  time,  lists  of  cases 
ready  for  hearing,  either  upon  demurrer  or  upon  the  merits,  in  the  order 
in  which  they  are  entitled  to  be  heard,  or  in  which  the  counsel  for  the  two 
governments  shall  agree  that  they  shall  be  heard. 

''XXI.  All  cases  will  be  submitted  on  printed  arguments,  which  shall 
contain  a  statement  of  the  facts  proven  and  reference  to  tbe  evidence  by 
which  they  are  proven,  and  the  counsel  for  the  respective  governments 
will  be  heard  whenever  they  desire  to  argue  any  case  orally.  Arguments 
of  coiiDsel  for  individual  claimants  will  be  received,  in  print,  when  sub- 
mitted by  the  counsel  of  either  government,  and  not  otherwise. 

"  XXII.  Claims  against  the  United  States  and  France,  respectively,  will 
be  entered  in  different  dockets  kept  by  the  secretaries.  The  dockets 
shall  contain  an  abstract  of  all  proceedings,  motions,  and  orders  in  each 
case. 

**  XXIII.  The  secretaries  will  keep  a  record  of  the  proceedings  of  the 
commission  upon  each  day  of  its  session,  which  shall  be  read  at  the  next 
meeting,  and  if  no  objection  be  made,  it  shall  be  approved  by  the  signa- 
ture of  tbe  presiding  commissioner  and  the  secretaries. 

"XXIV.  The  necretaries  will  keep  a  notice  book,  in  which  entries  may 
be  made  by  the  counsel  for  either  government,  and  all  entries  so  made 
shall  be  notice  to  the  opposing  counsel. 

"XXV.  The  secretaries  shall  provide  books  of  printed  forms,  in  which 
will  be  recorded  the  awards  of  the  commission,  signed  by  the  commis- 
sioners concnrring  therein.  The  awards  against  each  government  will  be 
kept  in  a  separate  book. 

"XXVI.  A  copy  of  each  award,  certified  by  the  secretaries  of  the  com- 
mission, will  be  furnished,  on  request,  to  the  party  upon  whone  claim  such 
award  shall  have  been  made. 

"XXVII.  The  dockets,  minutes  of  proceedings,  and  records  of  awards 
will  be  kept  in  duplicate,  both  in  French  and  English,  one  of  which  will 
be  delivered  to  each  government  at  tbe  close  of  the  commission. 

"XXVIII.  The  secretaries  will  have  charge  of  all  the  books  and  papers 
of  the  commission,  and  no  papers  shall  be  withdrawn  from  the  files  or 
taken  from  the  office  without  an  order  of  the  commission.  The  secreta- 
ries will  furnish  to  parties  or  special  counsel  all  convenient  opportunity 
for  inspecting  the  papers  and  making  extracts  liiherefrom.'' 

February  23, 1881,  the  commission,  on  motion  of  Mr.  Bont- 
well,  adopted  tbe  following  orders: 

'^  Ordered,  That  subdivision  'c'  of  Article  XV.  of  the  rules  be  amended 
by  adding  thereto  the  following  paragraph,  viz : 

"After  a  witness  has  fully  answered  an  interrogatory,  and  the  answer 
thereto  is  reduced  to  writing,  the  commissioner  will  read  the  answer  to 
the  witness,  and  corrections  of  the  answer  may  then  be  made  by  additions 
thereto,  but  without  erasures  or  interlineations,  and  before  each  adjourn- 
ment the  witness  will  be  required  to  sign  tlie  deposition.  When  the 
examination  of  a  witness  is  concluded,  and  before  the  certificate  of  the 
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commissioner  is  affixed,  ho  may  make  additions,  corrections,  or  explana- 
tions, and  the  same  shall  be  reduced  to  writing  and  added  to  the  deposi- 
tion in  the  manner  prescribed  by  the  rules." 

"  Ordered,  That  the  forms  following  marked  *A/  '  B/  and  '  C/  be,  and 
the  same  are  hereby  adopted  as  rales  of  the  commission : 

"  (Form  "A.") 

"French  and  American  Claims  Commission, 

''1518  H  Street,  Washington, 1S8—. 

"Sir:  We  enclose  herewith  interrogatories  and  cross-interrogatories 

to  be  used  in  the  examination  of of  the m  the  claim 

of vs.  The  (United  States  or  vs.  The  French  Republic,  aa  the 

case  may  be),  No.  — ^. 

"And  you  are  hereby  authorized  to  act  as  a  commissioner  for  that 
purpose. 

"  In  the  examination  of  witnesses  you  will  conform  to  the  Rules  of  thia 
commission,  a  copy  of  which  is  herewith  transmitted  to  you. 
"  Respectfully, 


"  To ,  Esq., 

Commissioner,  4'C." 


"  Secretaries. 


"(Form"B.") 

"  Deposition  of of taken  in  the  case  of 

claimant,  vs.  (The  United  States  or  The  French  Republic,  as  the  case  may 

be),  No. ,  upon  written  interrogatories  filed  by and  croaa- 

interrogat-ories  Hied  by at before  me,  a  duly  appointed 

commissioner,  on  the day  of 188 — ,  to  be  used  in  the  hearing 

of  the  aforesaid  claim  before  the  French  and  American  Claims  Commission." 

"(Form  "C^'.) 

"  I, of  the  ,  a  commissioner  duly  appointed  by  the 

French  and  American  Claims  Commission,  to  take  the  deposition  of 

of  the* to  be  used  in  the  case  of vs.  The  (United 

States  or  The  French  Republic,)  No. ,  before  the  said  commission  do 

hereby  certify  that  on  the day  of ,  188 — ,  I  caused  the  said 

to  appear  before  me  at  the ,  no  one  else  being  present  (except 

,  a  clerk  employed  by  me  to  write  out  the  deposition),  and  the 

said beiug  first  duly  sworn  by  me  to  tell  the  truth,  the  whole 

truth,  and  nothing  but  the  truth  relative  to  the  matter  to  be  inquired  of, 
his  deposition  was  taken  and  reduced  to  writing  by  (me  or  by  the  said 

clerk,  who  has  no  interest  whatever  in  the  said  case);  that 

the  said  deposition  was  read  to  him,  the  said ,  an»l  that  the 

same  was  subscribed  to  by  him ;  and  all  in  my  presence. 

"And  I  do  further  certify  that  I  have  no  interest  whatever  in  the  said 
claim,  either  on  behalf  of  claimant  or  of  the  (United  States  or  The  French 
Republic). 

"In  testimony  whereof,  I  hereunto  set  my  hand  and  seal,  this day 

of ,  188—. 
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December  24,  1880,  the  commission  adopted  the  following 
orders: 

*'It  is  hereby  ordered.  That  the  laws  of  France  and  the  decrees  made 
in  pursnance  thereof  by  the  French  Govemmenty  the  laws  of  the  United 
States  and  the  orders  of  the  President,  in  pursuance  thereof,  shall  be  evi- 
dence in  all  cases  to  be  submitted  to  the  commission,  and  that  in  all  cases 
said  laws,  decrees  and  orders,  shall  be  considered  as  proven. 

'*  Ordered,  That  the  agent  and  counsel  of  the  Government  of  the  United 
States  to  this  commission  is  hereby  requested  to  ask  the  Secretary  of  State 
and  the  other  heads  of  the  several  departments  to  exhibit  to  the  respec- 
tive claimants  before  this  commission  or  to  their  attorneys,  any  original 
papers  relating  to  the  said  claims  other  than  the  official  letters  relating 
thereto,  sent  by  the  French  minister  at  Washington  to  the  honorable  Sec- 
retary of  State  or  through  him  to  any  one  of  the  above-named  departments, 
and  that  said  departments  be  requested,  upon  proper  application  by  the 
parties  interested,  to  furnish  certified  copies  of  said  original  papers. 

"  Ordered,  That  the  agent  of  the  French  republic  is  hereby  requested 
to  call  apon  the  proper  officials  of  the  French  Government  to  exhibit  to 
the  respective  claimants  before  this  commission  or  to  their  attorneys,  any 
papers  relating  to  their  claims  other  than  privileged  official  letters,  and 
that  said  officials  be  requested  npon  proper  application  by  the  parties 
interested  to  furnish  certified  copies  of  said  papers.'' 

January  12, 1881,  the  commission  made  the  following  orders 
in  lieu  of  those  previously  adopted  iu  relation  to  the  same 
subject-matter : 

**  Ordered,  That  the  agent  and  counsel  of  the  Government  of  the  United 
States  to  this  commisiou  is  hereby  requested  to  ask  the  Secretary  of  State 
and  the  other  heads  of  the  several  departments  to  exhibit  to  the  respective 
claimants  before  this  commission,  or  to  their  attorneys,  any  original  papers 
relating  to  their  claims  including  the  official  letters  relating  thereto,  and 
that  said  departments  be  requested,  upon  proper  application  by  the  parties 
interested,  to  furnish  certified  copies  of  said  original  papers. 

"  Ordered,  That  the  agent  of  the  French  republic  is  hereby  requested 
to  call  upon  the  proper  officials  of  the  French  Government  to  exhibit  to 
the  respective  claimants  before  this  commission,  or  to  their  attorneys, 
any  original  papers  relating  to  their  claims,  including  the  official  letters 
relating  thereto,  and  that  said  officials  be  requested,  upon  jiroper  applica- 
tion by  the  parties  interested,  to  furnish  certified  copies  of  said  original 
papers.'' 

The  following  stipulations  were  then  presented  by  the  agent 
and  counsel  of  the  respective  goverments,  and  ordered  by  the 
commission  to  be  extended  upon  the  minutes: 

"  French  and  AmetHcan  Claims  Commission, 

"It  is  hereby  8tipnlate<l  and  agreed  that  tho  claimants  are  authorized 
to  take  proofs  in  support  of  the  allegations  of  their  respective  memorials 
before  a  commission  of  any  of  the  courts  of  the  United  States,  or  other 
person  duly  authorized  by  said  courts  to  take  depositions  to  be  used 
r herein. 
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''It  is  stipulated  and  agreed  that  this  stipnlation  may  be  ended  by 
notice  in  writing  given  by  one  party  to  the  other. 
"Washington,  Jannary  12, 1881. 

"Geo.  S.  Boutwell, 
** Agent  and  Counsel  for  the  United  Statet, 
"A.  Lanen, 

*' Agent  for  the  French  Republic. 
"Charles  A.  de  Chamdrum, 

"  CounseV 

May  6, 1882,  the  president  of  the  commissiou  annoanced  the 
following  orders : 

"  In  the  matter  of  the  motion  of  the  United  States  Counsel j  that  all  claimants 
he  I'equired  to  close  the  taking  of  testimony  by  the  1st  day  of  June  next. 

"  1.  The  term  of  this  commission  expiree  on  the  22d  day  of  next  March. 
There  remain,  therefore,  only  ten  moutbs  and  sixteen  days  in  which  to  com- 
plete the  whole  work  of  the  commission. 

"This  time  must  be  distributed  so  as  best  to  secure  the  objects  for 
which  the  convention  was  made,  and  to  promote  the  despatch  of  business. 

"2.  The  claimants  have  had  the  throe  months  prescribed  by  our  rules 
for  the  taking  of  their  testimony ;  and  over  and  above  that,  a  period  of  from 
four  and  a  half  to  thirteen  months,  varying  with  the  dates  at  which  their 
memorials  were  filed.  If  we  now  allow  them  till  the  30th  day  of  June  in 
which  to  take  the  testimony  and  have  it  filed  in  the  office  of  the  commis- 
sion, we  certainly  give  them  a  large  share  of  the  remaining  time.  We 
allow  them  till  the  30th  day  June  to  take  and  file  all  the  testimony  and 
evidence,  and  on  that  day  their  time  must  expire;  and  no  evidence  or 
testimony  can  be  taken  or  filed  after  that  date  except  upon  leave  first 
granted  by  the  commission  for  special  reasons. 

"3.  The  time  for  taking  testimony  by  the  respective  governments  will 
commence  in  all  cases  on  the  1st  of  July.  Before  that  date  testimony  on 
behalf  of  the  governments  can  be  taken  in  cases  in  which  the  claimants 
have  closed  taking  their  testimony;  and  in  any  case  upon  application  to 
the  commission  and  good  cause  thereof. 

"The  months  of  July,  August,  and  September  are  in  the  hot  season — a 
period  unfavorable  to  the  taking  of  testmony.  It  is  difficult  to  secure 
the  attendance  of  witnesses,  counsel,  and  commissioners  at  that  time.  We 
think  the  request  of  the  United  States  counsel  to  extend  the  time  for  tak- 
ing testimony  beyond  the  three  months  is  reasonable.  We  therefore 
extend  the  time  for  taking  testimony  on  the  part  of  the  two  governments, 
defendants,  to  the  10th  day  of  November.  By  that  day  all  their  testi- 
mony and  evidence  must  be  taken  and  filed  in  the  office  of  the  commis- 
sion, and  after  that  date  none  ran  be  taken  and  filed  except  upon  leave 
first  granted  for  special  reasons. 

"4.  After  the  lOtli  of  November,  if  application  be  made  by  the  claim* 
ants  or  the  governments  for  further  time  to  take  rebutting  or  other  proofs, 
such  applications  must  be  made  immediately,  so  that  the  testimony  can 
be  taken  and  closed  and  all  the  evidence  be  filed  within  thirty  days. 

"5.  It  is  obvious  that  this  distribution  of  time  leaves  but  a  very  short 
period  for  the  commissioners  to  examine  all  the  evidence  in  all  the  cases 
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And  to  properly  decide  tbem  and  complete  the  work  of  the  commission, 
especially  if  the  large  mass  of  cases  be  left  to  accamulate  and  to  remain 
undisposed  of  till  December. 

'*  To  avoid  such  accnranlation  we  call  the  attention  of  counsel  to  the 
present  condition  of  the  basiness,  with  the  hope  that  they  will  immedi- 
ately present  their  briefs  in  all  those  cases  in  which  the  testimony  is 
closed  on  both  sides.  There  are  about  thirty  such  cases,  and  we  shall 
direct  them  to  be  called  this  morning  in  order  to  ascertain  whether  they 
may  not  be  got  ready  for  hearing  and  decision  in  a  few  days. 

''6.  There  are  about  153  cases  in  which  the  claimants  have  closed  the 
taking  of  their  testimony.  In  these  cases  the  United  States  counsel  can 
now  proceed  to  take  testimony.  In  many  cases  we  hope  testimony  has 
already  been  taken.  If  these  cases  could  be  closed  by  the  1st  of  July  and 
then  submitted  to  ns  for  decision}  it  would  prevent  the  accumulation  of 
bosiness  towards  the  end  of  the  term  of  the  commission  and  greatly  pro- 
mote the  disposal  of  business. 

''It  will  be  perceived  that  this  order  takes  the  place  of  section 'a'  of  the 
14th  rule,  as  to  the  takiug  of  evidence. 

*•  Under  this  order  the  claimants  in  case  No.  293,  Gilleau  v.  U.  S. ;  No. 
403,  Sahnc  v.  U.  8. ;  No.  571,  Bassett  v.  U.  S.,  can  have  till  June  30th  to  take 
and  file  their  testimony.'' 

April  28,  1883,  the  commissioa  published  tbe  following 
orders: 

'*Th:it  hereafter  all  questions  arising  upon  demurrer  shall  be  heard 
npon  the  final  hearing  upon  the  merits  and  not  otherwise." 

'^  It  is  ordered  that  hereafter,  in  issuing  commissions,  the  secretaries 
will  insert  a  proviso  that  by  order  of  the  commissioners  no  testimony 
shall  be  taken  by  the  commissioners  after  the  26th  day  of  May  unless  a 
special  order  therefor  is  granted  by  the  commission ; 

"  And  that  unless  it  appears  on  the  docket  that  claimant  has  already 
taken  and  tiled  depositions  no  commission  shall  issue  and  no  testimony 
shall  be  taken  in  such  case  without  a  special  order  therefor. 

It  is  also  ordered  that  where  commissions  have  already  been  issnecf  the 
secretaries  shall  immediately  give  notice  to  the  commissioners  that  they 
are  not  permitted  to  take  any  testimony  after  May  26th  unless  a  special 
order  of  the  commission  in  such  case  be  granted  after  this  28th  April 
1883." 

"By  the  order  of  November  20,  1882,  the  taking  of  testimony  on  the 
part  of  the  United  States  was  limited  to  the  3rd  of  February  1883,  and 
the  taking  of  testimony  in  rebuttal  by  the  claimants  to  tbe  10th  of  March 
1883. 

"On  the  20th  of  February  1883,  astipulation  in  writing  was  entered  into 
by  tbe  counsel  of  the  two  governments  that  in  certain  specified  cases,  being 
about  150,  testimony  on  the  part  of  the  defense  and  testimony  in  rebuttal 
hy  claimanta  might  be  taken  on  or  1>efore  31st  of  March,  and  testimony  in 
^ply  to  the  rebutting  testimony  might  be  taken  by  the  United  States  to 
April  20. 

"This  stipulation  of  counsel  was  presented  to  the  commission  and  ap- 
proved. 
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''By  its  provisions  the  taking  of  testimony  was  to  cease  in  all  cases  on 
the  20th  of  April,  as  in  all  other  oases,  except  those  in  the  stipulation,  it 
was  to  cease  on  the  10th  of  March. 

'*  Upon  the  call  of  the  docket  at  the  last  meeting  it  appeared  that  the 
counsel  on  both  sides  had  wholly  disregarded  these  orders,  and  in  plain 
violation  of  them  had  proceeded  to  take  testimony,  and  are  now  taking 
testimony  in  a  large  number  of  cases,  withont  leave  of  the  commission, 
without  any  stipulation  in  writing  filed  by  the  secretaries,  without  any 
entry  upon  our  records  of  what  they  were  doing  or  wished  to  do;  in  short, 
upon  the  mere  verbal  understanding  of  connsel. 

"The  eff'ect  of  this  is  to  substitute  for  the  rules  and  orders  of  the  com- 
mission the  verbal  understanding  of  counsel,  so  that  neither  the  secretaries 
nor  the  commissioners  can  tell  what  is  the  condition  of  any  case  upon  the 
docket,  as  these  verbal  undei'standings  of  counsel  may  be  alleged  to  be 
operative  and  to  take  all  cases  away  from  the  operation  of  our  rules. 

''Another  efifect  is  to  accumulate  a  great  mass  of  unfinished  business  at 
the  close  of  the  time  for  taking  testimony  without  leaving  it  in  the  power 
of  the  commission  to  regulate  and  bring  it  into  order  or  to  discriminate 
between  the  diligent  and  the  negligent,  or  to  so  limit  or  extend  the  times 
of  taking  testimony  as  to  secure  necessary  and  truthful  evidence  and  defeat 
what  may  be  false  or  fraudulent. 

"It  is  alleged  on  behalf  of  counsel  that  the  taking  of  testimony  by 
mutual  consent  of  counsel  greatly  facilitates  their  work.  This  is  undoubt- 
edly true  as  to  the  times  and  x>lace8  of  taking  testimony,  and  at  an  earlier 
period  of  the  commission  was,  or  might  have  been,  very  useful.  But  such 
consent  could  have  been  had,  and  such  work  done,  under  the  rules  as  well 
as  iu  violation  of  them.  The  counsel  presented  their  agreement  in  writing 
in  150  cases,  and  it  was  approved.  If  they  wished  for  a  similar  extension 
in  other  cases  they  should  have  applied  for  it.  If  they  wished  for  further 
time  in  the  cases  named  in  the  stipulation  or  any  of  them,  they  should 
have  asked  for  the  extension  and  shown  their  reasons  for  their  request. 

"It  is  further  said  that  to  cut  ofi^  the  claimants  and  the  defense  from 
taking  testimony  in  the  cases  where  they  have  relied  on  these  verbal  under- 
standings might  work  great  hardship  and  injustice  by  depriving  them  of 
evidence  which  they  otherwise  would  have  taken,  and  which  is  material. 

"  We  do  not  doubt  but  that  the  counsel  in  proceeding  under  these  verbal 
understandings  have  acted  with  the  intent  to  speed  the  work  of  taking 
testimony,  and  that  to  order  them  to  be  stopped  instantly  and  to  have  no 
testimony  received  that  may  be  taken  under  them  might  work  injustice. 
But  the  practice  will  eventually  produce  so  much  disorder  and  mischief 
that  it  is  necessary  to  put  an  end  to  it  as  soon  as  possible. 

"  It  is  therefore  ordered  tliat  upon  the  call  of  the  docket  the  counsel 
state  in  each  case  as  called  whether  there  is  at  this  time  a  verbal  under- 
standing as  to  the  taking  of  testimony,  and  whether  they  wish  to  have 
testimony  taken  under  a  verbal  understanding  up  to  May  26th,  and  the 
cases  being  thus  ascertained  the  time  for  so  taking  testimony  will  be  ex- 
tended in  such  cases  to  Saturday,  the  2(Uli  day  of  May  next,  but  no  new 
understandings  or  agreements  may  be  made  hereafter  to  extend  the  time 
beyond  May  26th. 

"In  all  other  eases  the  time  for  taking  testimony  has  already  expired  by 
our  rules,  and  no  testimony  will  be  permitted  to  be  taken  or  filed,  unless 
upon  the  call  of  the  docket  a  special  order  is  made  extending  the  time. 
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Hot  will  any  docninentarj  eyidence  be  allowed  to  be  filed  by  tbe  secre- 
taries in  any  case  until  leave  therefore  has  been  granted  by  special  order 
of  the  commission. 

''In  any  case  an  application  in  writing  may  be  filed  to  extend  the  time 
of  taking  testimony  or  to  file  documentarjf  evidenee,  but  it  must  be  sns- 
tained  by  affidavit  showing  good  canse,  and  stating  what  is  the  expected 
evidence;  and  the  commission  will  thereupon  make  such  order  as  they 
deem  right/' 

The  commission  on  Joly  3, 1883,  then  made  the  following 
orders: 

''  The  following  general  rules  are  adopted,  and  they  apply  to  the  cases 
in  which  briefs  have  been  ordered  on  July  2nd  and  3rd,  and  hereafter  to 
all  cases  in  which  briefs  may  be  ordered : 

"1.  If  the  counsel  for  the  claimant,  or  the  counsel  for  the  French  re- 
public, in  cases  against  the  United  States  and  the  counsel  for  claimant  or 
the  counsel  for  the  United  States  in  cases  against  France,  do  not  file  the 
opening  briefs  by  the  time  required,  they  will  be  held  to  have  waived  their 
light  in  such  cases  to  file  both  their  opening  brief  and  their  brief  in  reply 
to  the  brief  of  the  adverse  counsel. 

*'2.  The  omission  of  counsel  to  file  the  opening  brief  shall  not  prejudice 
the  right  of  tbe  opposing  counsel  to  file  a  brief;  but  his  right  to  file  a 
brief  must  be  exercised  within  the  time  limited  for  the  brief  in  reply.  If 
the  counsel  of  France  or  of  the  United  States  does  not  file  his  brief  in 
reply  by  the  time  limited  in  the  case,  his  right  to  file  such  brief  will  be 
held  to  be  waived. 

•  "3.  If  the  counsel  for  tbe  French  republic  or  for  the  United  States 
desire  to  be  heard  orally  in  any  case,  they  will  respectively  file  a  notice 
in  writing  that  they  require  to  be  heard  orally  in  such  case  with  the  sec- 
retaries, within  three  days  after  the  time  fixed  by  our  order  for  the  filing 
of  the  closing  brief  of  the  claimant  in  such  case. 

"4.  The  secretaries  will  immediately  give  notice  to  the  president  of 
the  commission  of  such  notices  in  writing  to  be  heard  orally.  They  will 
also  keep  a  list  of  all  the  cases  in  which  such  notices  in  writing  are  file<l, 
with  the  dates  when  filed. 

''5.  The  secretaries  will  not  receive  or  file  any  briefs  unless  they  are 
presenteil  to  them  to  be  filed  within  the  times  prescribed  by  our  orders. 

''6.  The  secretaries  will  forward  to  the  commission  the  cases  and  the 
records  in  which  no  notices  in  writing  for  oral  hearings  are  filed,  as  soon 
as  the  times  for  filing  such  notices  have  expired. 

"The  cases  will  then  be  regarded  as  submitted  to  us  finally  for  deci- 
sion." 

Mr.  Boutwell,  counsel  for  the  United  States,  issued  to  special 
counsel  of  the  United  States  the  following  instructions  in  re- 
gard to  the  taking  of  testimony: 

"French  and  American  Claims  Commission, 

"  Washington,  J).  6\,  April  13,  1881, 
"  To  counsel  retained  on  the  part  of  the  United  States  to  attend  the  ejramination 
of  witnesses: 

"  The  instructions  to  counsel  can,  at  this  time,  be  only  of  a  general  char- 
acter.   You  are  desired,  in  each  case,  to  see  that  the  testimony  is  taken 
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with  regard  to  all  of  the  Reveral  aspects  which  it  may  aAsnme  when  passed 
upon  by  officers  governed  either  by  the  principles  of  international,  civil, 
or  common  law,  and  for  that  purpose  to  see  that  all  the  fiicts  attending 
the  loss  complained  of  are  fully  brought  out.  The  primary  and  juriiwlic- 
tional  questions  are  citizenship^  neutrality,  the  place  and  time  when  the 
property  was  destroyed,  and  the  persons  by  whom  it  was  destroyed.  The 
claimant  must  have  been  a  French  citizen  at  the  time  of  the  loss  com- 
plained of,  in  January  1880,  when  the  treaty  .was  concluded,  and  since. 
To  prove  such  citizenship,  it  should  be  shown  that  the  claimant's  parents 
were  French  citizens,  and  you  will  endeavor  to  ascertain  whether  they 
remained  such  during  his  minority,  for  a  transfer  of  allegiance  by  them 
before  he  became  of  age  would  probably  carry  the  claimant's  citizenship 
to  the  country  of  his  parents'  adoption.  If  the  claimant  be  a  woman, 
marriage  to  a  foreigner  will  probably  be  held  to  carry  her  citizenship  to 
her  husband's  country.  Various  other  acts  are  held  by  the  laws  of  France 
to  divest  a  citizen  of  that  country  of  all  right  to  protection,  and  are 
points  worthy  of  attention  and  investigation.  Such  are,  the  ownership  of 
slaves  or  any  participation  in  slave  traffic,  with  certain  exceptions  not 
now  pertinent,  and  service  in  an  j-  army  or  office  under  a  foreign  govern- 
ment without  assent  of  the  Government  of  France.  In  this  connection  it 
may  be  well  to  ascertain  whether  the  claimant  is  in  this  country  with 
animo  manendiy  and  for  this  purpose  to  inquire  the  reason  of  his  coming, 
his  past  and  present  oconpation,  and  whether  he  is  or  has  been  the  owner 
of  land.  Of  course  naturalization  divests  him  of  his  character  of  a  French 
citizen;  and  proof  that  the  claimant  has  voted  or  held  office,  or  otherwise 
has  exercised  any  right  of  citizenship  in  any  country  other  than  France, 
should  be  sought. 

"The  claimant  should  show  that  he  was  not  in  the  service  of  the  ene- 
mies of  the  United  States,  and  did  not  give  them  voluntary  aid  and  com- 
fort between  April  13,  1861,  and  August  20,1866.  The  line  of  cross- 
examination  and  proof  on  this  point  will  be  apparent  to  you.  You  will 
follow  the  claimant  in  his  various  movements  dnring  this  time  with 
reasonable  particularity,  in  order  to  discover  whether  he  ever  served  in 
any  way  against  the  United  States,  or  volnntarily  aided  the  so-called 
insurgents,  either  by  subscribing  to  their  loans,  supplying  or  quartering 
their  troops,  or  in  any  one  of  the  numerous  mannei-s  which  will  suggest 
themselves  to  you,  or  be  indicated  by  the  course  of  the  examination.  See 
also  that  his  residence  during  this  period  is  shown. 

**The  place  where  the  loss  occurred  should  be  tixe<l  with  precision,  as 
well  as  the  time  when  it  ocrurred,  both  to  avoid  fraud  and  to  enable  the 
agent  and  counsel  of  the  United  States  to  institute  further  investigations 
as  to  the  claim;  and  in  this  connection  it  will  be  well  to  discover  whether 
the  place  was  within  the  lines  of  the  so-called  insurgents,  or  in  their 
possession,  or  whether  it  was  contested  ground. 

"The  damage  must  have  been  inflicted  by  the  auihoritica  (civil  or  mili- 
tary) of  the  United  States,  and  this  point  should  be  constantly  boi-ne  in  mind. 
The  counsel  on  the  part  of  the  United  States  may  contt^nd  that  damage 
inflicted  by  marauders,  or  by  private  soldiei-s  acting  on  their  own  respon- 
sibility and  withont  orders  from  their  superior  officers,  does  not  oonstituto 
a  cause  of  action  within  the  treaty;  and  this  principle  may  be  urged  as 
to  all  other  inferior  servants  of   the  government  occupying   positions 
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analogous  to  that  of  private  soldiers  in  the  army,  and  acting  without 
orders  from  the  authiMriiies  of  the  government.    It  is  believed  that  much 
of  the  property  destroyed  was  burned  or  appropriated  by  the  enemies  of 
the  United  States  or  their  sympathizers,  either  to  prevent  it  from  falling 
into  the  bauds  of  the  United  States  or  from  other  motives.     You  will 
endeavor  to  ascertain  in  each  case  whether  the  loss  complained  of  was  not 
inflicted  by  these  persons.     It  will  be  remembered  that  in  1862  orders  were 
given  to  destroy  tobacco  and  cotton  rather  than  to  allow  it  to  fall  into 
the  hands  of  the  United  States,  and  it  has  b^en  reported  that  many 
planters  set  tire  to  their  own  cotton,  while  others  left  the  task  to  ofDcial 
incendiaries.     The  property  was  often  taken  to  certain  repositories  in  the 
woods  or  elsewhere,  there  secreted,  and  when  its  discovery  seeme<l  im- 
minent, burned  or  otherwise  destroyed  by  the  owner  or  his  agents.    It  is 
understood  that  deposits  of  cotton  bought  in  the  interior  for  French 
honsee  were  sold  upon  a  stipulation  by  the  buyer  not  to  bring  it  into  the 
market  or  ship  it  without  the  consent  of  the  producer,  who,  with  the 
buyer's  consent,  reserved  the  right  to  destroy  it. 

*^  These  points  will  probably  suggest  to  you  others  which  it  will  be  well 
to  investigate,  and  which  tend  to  show  that  the  loss  complained  of  was 
not  inflicted  by  the  authorities  of  the  United  States,  but  was  either 
caused  by  acts  of  unauthorized  pillage  or  by  the  enemies  of  the  United 
States,  or  in  their  aid. 

"Claims  arising  from  injuries  caused  by  bombardment  of  the  towns 
of  the  enemy,  or  in  other  ordinary  operations  of  war,  such  as  the  passage 
of  armies  or  the  erection  of  fortifications;  claims  for  property  available  to 
the  enemy  for  military  purposes  and  intentionally  destroyed  in  enemy's 
country  to  weaken  them;  claims  for  property  incidentally  involved  in  the 
destruction  of  public  stores,  works,  and  means  of  transportation  of  the 
enemy;  claims  for  timber  felled  to  deprive  the  enemy  of  cover;  claims 
forproperty  alleged  to  have  been  wantonly  and  without  military  necessity 
destroyed  in  enemy's  country,  are  thought  by  the  counsel  on  the  part  of 
the  United  States  not  to  be  valid.  In  short,  it  may  be  urged  that  no 
claim  should  be  sustained  which  arises  out  of  lawful  acts  of  war  com- 
mitted in  territory  not  actually  reclaimed  and  in  the  possession  of  the 
United  States,  or  from  acts  which  were  the  ordinary  results  incident  to 
the  march  of  an  invading  army  in  a  hostile  territory,  with  no  proof  of 
appropriation  by  the  United  States. 

'*  As  the  commission  have  not  yet  decided  upon  the  measure  by  which 
damages  wiU  be  computed,  you  are  requested  to  take  very  full  testimony 
on  this  point,  so  that  the  facts  may  be  present  to  decide  each  case,  with- 
out delay,  upon  the  doctrine  which  shall  hereafter  be  laid  down.     It  is 
impossible  to  give  specific  instructions  as  to  each  case,  but  a  probalile 
claim  may  be  supposed,  for  illustration  simply,  which  may  aid  you  in 
yoar  duties.     For  example :  Claim  for  cattle  seized.    At  the  time  of  seizure 
it  was  Impossible  to  send  the  cattle  to  any  market  or  to  sell  them.     Had  it 
been  possible  to  sell  them  at  that  time,  an  exorbitant  price  would  have 
been  obtained.     When  it  became  possible  to  send  them  to  a  market,  the 
price  immediately  fell.     Under  these  circumstances  it  is  advised  that  tes- 
timony be  taken  which  shall  show  the  impossibility  of  getting  the  cattle 
to  a  market  or  selling  them  at  the  time  of  seizure,  and  how  long  that 
state  of  affairs  continued;  the  average  prices  at  the  usual  market  for  a 
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reasonable  time  previous  to  the  inteiTuption  of  the  trade,  and  for  a  reason- 
able time  after  it  was  resumed;  the  cost  of  transportation  and  of  keeping 
the  cattle;  the  general  expenses  of  selling  them,  and  any  other  details 
which  may  oecnr  to  counsel  as  a  proper  set-off  against  the  gross  price  at 
a  sale. 

''You  will  also  inquire  whether  the  claimant  has  ever  presented  his 
claim  to  any  court  or  other  authority  of  either  government;  and  if  so, 
discover,  if  possible,  what  action  was  taken  on  it. 

''After  concluding  the  examination  in  any  case  you  are  requested  to 
send,  without  delay,  to  the  agent  and  counsel  on  the  part  of  the  United 
States  a  concise  report  of  the  testimony  taken,  with  any  remarks  yon  may 
deem  it  advisable  to  make. 

"Your  attention  is  called  to  subdivision  d  of  Rule  XIV.,  of  which  you 
will  avail  yourself  without  further  instructions,  should  yon  deem  it  proper 
to  do  so.     You  will  also  notice  subdivisions  e,  /,  </,  and  h  of  that  rule. 

"As  the  time  is  limited  within  which  all  cases  before  this  commission 
shall  be  decided,  you  are  requested  to  facilitate  the  counsel  for  claimant 
in  taking  testimony,  as  far  as  you  can  do  so  without  injury  to  the  interests 
of  the  United  States.  For  that  purpose,  after  legal  notice  haa  been  given 
in  Washington  and  you  have  been  instructed  to  attend  the  examination 
on  behalf  of  this  government  in  any  case,  you  may,  if  you  think  proper 
and  are  requested  to  do  so,  agree  upon  a  day  to  take  the  testimony  differ- 
ent from  that  named  in  the  notice,  and  agree  generally  with  opposing 
counsel  as  to  adjournments  and  other  matters  of  detail  which  may  arise  in 
the  progress  of  the  examination  before  the  commissioner. 

"It  is  perhaps  unnecessary  to  state  in  conclusion  that  yon  are  to  use 
your  best  efforts  to  prevent  the  commissioners  from  being  imposed  upon 
by  fraudulent  or  exaggerated  claims,  or  by  claims  over  which  they  have 
no  jurisdiction. 

"Geo.  S.  Boutweix, 
^^ Agent  and  Counsel  on  the  part  of  the  United  States, 
"John  Davis, 

"J«»'«  Counsel,  <fc." 

Tbe  mixed  commission  under  the  conven- 
TheyeneroeiaaCk)m-  tion  between  the  United  States  and  Venezuela, 
uT^of'issJ''''^  of  December  5,  1885,  adopted  the  foUowing 
rules : 

^^  Rules  of  the  Commission  for  the  Settlement  of  Claims  under  the  Convention  of 
JJfcemher  o,  1885y  between  the  United  States  of  America  and  the  United  States 
of  Venezuela, 

"I.  The  claims  shall  be  entered  in  a  docket,  provided  for  the  purpose,  in 
the  order  of  their  presentation  recognized  in  Article  II,  of  the  convention, 
and  shall  be  numbered  consecutively  beginning  with  the  claim  first  pre- 
sented, as  No.  i.    The  style  in  each  case  shall  be: 

" ,  claimant, 

"No ,  against 

"The  Uniti'd  States  of  Venezuela. 
"II.  There  shall  be  tiled  in  each  case  (if  not  already  done),  on  or  before 
the  first  Monday  in  October  1889,  a  petition  setting  forth  in  plain  and 
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concise  terms,  and  -without  repetition,  the  facts  constitating  the  gronnds 
of  the  claim  and  relied  on  as  entitling  the  claimant  to  relief  under  the 
convention ;  but  the  commission,  for  cause  shown,  may  extend  the  time 
for  the  tiling  of  such  petition.  , 

"  111.  If  the  claim  1>e  on  acconnt  of  alleged  loss  or  damage  as  to  a  number 
of  articles,  kinds,  or  items  of  property,  the  amount  of  loss  or  damage  on 
account  of  each,  excIuKive  of  interest,  mnst  be  stated;  and  in  all  cases 
claims  for  interest  must  be  separately  specified,  with  the  rate  demanded 
and  time  covered.  If  the  claim,  or  any  part  thereof,  is  alleged  to  have 
arisen  from  acts  upou  the  h»gh  seas,  the  names  of  the  vessels  concerned, 
the  part  taken  by  each,  with  the  names  of  the  commanding  officers,  and  in 
the  service  of  what  governments  respectively  engaged,  with  proper  dates 
and  localities,  mnst  be  stated. 

"IV.  If  any  transfer  of  a  claim,  or  any  part  thereof,  hsCb  occurred,  the 
petition  must  state  how,  when,  by  what  means,  for  what  consideration, 
and  to  and  by  whom  the  same  has  been  made. 

"V.  The  petition  must  also  state  whether  any  claimant,  directly  or  indi- 
rectly, or  any  other  person  heretofore  entitled  or  claiming  to  be  entitled 
to  the  claim,  or  any  part  thereof,  ever  received  any,  and  if  so  what  sum  of 
money  for  or  on  account  of  such  claim  or  part  thereof,  and  when  and  from 
whom  the  same  was  received,  and  whether  the  claim,  or  any  part  thereof, 
was  ever  presented  to  any  tribunal  other  than  to  the  former  mixed  com- 
mission, and  if  so  what  disposition  was  made  thereof  by  such  tribunal. 

"VI.  Where  the  claim  is  for  the  property  taken,  lost,  or  injured,  for 
which  any  voucher,  receipt,  memorandum,  or  other  writing  was  given, 
a  copy  thereof  must  be  attached  to  the  petition,  or  reason  assigned  for  not 
doing  so ;  if  not  attached,  the  names  of  the  parties  to  it  and  its  substance 
mnst  be  given. 

'*VII.  The  petition  must  conclude  with  a  distinct  statement  of  the 
amount  due  the  claimant  for  each  item  of  loss  or  damage  and  the  interest 
claimed  thereon,  the  aggregate  amount  claimed,  the  sum  paid  thereon  if 
any,  and  the  balance  for  which  judgment  is  asked. 

"VIII.  The  petition  shall  be  verified  by  the  oath  or  affirmation  of  the 
claimant,  or  by  one  of  the  neveral  claimants,  or,  if  a  corporation  or  Joint- 
stock  company,  by  a  principal  officer  thereof,  before  some  officer  authorized 
by  the  laws  of  the  place  to  administer  oaths;  or,  in  case  of  the  absence 
from  the  United  States  of  such  claimant  or  officer,  the  same  may  be  verified 
by  a  duly  authorized  agent  or  attorney. 

"IX.  A  petition  may  be  amended  at  any  time  before  final  hearing  upon 
leave  granted  by  the  commission. 

"X.  It  shall  not  be  necessary  for  the  United  States  of  Venezuela  in  any 
case  to  deny  the  allegations  of  the  petition  or  the  validity  of  any  claim. 
But  a  general  denial  thereof  shall  be  entered  of  record  by  the  secretary, 
as  of  course,  and  thereby  all  the  material  allegations  of  the  petition  shall 
be  considered  as  put  in  issue,  and  the  claimant  shall  be  required  to  estab- 
lish them  by  legal  and  sufficient  evidence.  An  answer  to  a  petition  may 
be  filed,  in  which  case  such  order  will  be  made  respecting  further  plead- 
ings in  the  case  as  may  be  deemed  proper.  A  demurrer  general  or  special 
may  be  interposed  to  any  petition  or  answer. 

"XI.  No  evidence  or  information  in  the  nature  thereof  will  be  received, 
except  such  as  shall  be  furnished  by  or  through  the  respective  govern- 
ments. 
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"  XII.  Additional  testimony  may  be  taken  in  the  form  of  deposition.  The 
party  desiring  to  take  it  shall  give  ten  days'  notice  thereof,  stating  par- 
ticalarly  the  place  and  time  of  taking  the  same,  the  names  and  residences 
of  the  witnesses  intended.to  be  examined,  and  the  subject  of  the  exam- 
ination. The  adverse  party  may  appear  and  cross-examine.  After  the 
deposition  has  been  completed  pursuant  to  such  notice  the  adverse  party 
may  take  the  testimony  of  other  witnesses  in  that  vicinity,  giving  twenty- 
four  hours'  notice  thereof  to  the  opposing  party,  his  attorney  or  agent, 
with  a  list  of  the  witnesses  proposed  to  be  examined.  And  the  same  ofB-  ' 
cer  shall  take  the  testimony  of  such  witnesses  as  in  continuation  of  such 
deposition.  Each  witness  shall  state  whether  he  is  concerned  in  the 
claim  in  controversy,  and  if  so  how,  and  whether  he  is  related  in  business 
or  otherwise  to  the  claimant. 

"Any  officer  authorized  to  administer  oaths  by  the  law  of  the  place  may- 
take  such  deposition.  He  shall  first  swear  (or  affirm)  the  witness  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the  cause 
in  which  he  is  about  to  testify.  He  shall  then  write  the  questions  desired, 
following  each  with  the  answer  of  the  witness  thereto,  giving  in  every 
instance  the  exact  words  of  the  latter.  If  the  attorney  or  agent  of  either 
party  make  any  suggestion  to  the  witness  under  examination  as  to  his 
answer,  the  officer  shall  note  the  suggestion  in  the  deposition.  As  soon  as 
completed  the  witness  shall  subscribe  his  deposition  and  write  his  name 
on  the  margin  of  each  sheet  containing  any  part  of  it. 

"The  officer  shall  give  the  style  of  the  case  in  the  caption  of  the  deposi- 
tion and  note  the  time  and  place  of  taking  the  same,  together  with  the 
names  of  the  attorneys  or  agents  appearing  for  the  several  parties.  At 
the  conclusion  of  the  deposition  he  shall  certify  over  his  official  signature 
and  seal  (if  he  have  one)  that  the  witnesses  were  duly  sworn  (or  affirmed) 
as  required  in  this  rule  before  being  examined;  that  he  wrote  the  ques- 
tions and  the  answers  which  they  severally  gave  thereto;  saw  them  sign 
the  deposition,  and  that  it  was  taken  at  the  time  and  place  specified  in 
the  caption.  When  the  deposition  shall  have  been  completed  and  authen- 
ticated as  aforesaid  he  shall  forthwith  inclose  the  same  in  an  envelope  or 
packet,  on  which,  after  being  duly  sciiled,  he  shall  indorse  the  title  of  the 
case  and  the  names  of  the  witnesses  examined,  and,  having  addressed  the 
same  to  the  commission  at  Washington,  D.  C,  deposit  it  in  the  proper 
post-office  duly  stamped.  When  received  by  the  commission  it  may  be 
opened  by  the  secretary  at  the  request  of  either  party. 

"  XIII.  The  commission  may  at  any  time  specially  authorize  testimony  to 
be  taken  upon  written  interrogatories  or  otherwise,  and  may  also,  on  motion 
or  of  its  own  accord,  order  any  claimant  or  witness  to  appear  personally 
before  it  for  examination  or  cross-examination.  Leading  questions  must 
not  be  put  to  a  witness  by  the  party  calling  him,  and  the  officer  who  takes 
a  deposition,  while  noting  any  objection  of  counsel  to  any  question  or 
answer,  shall  not  pass  upon  the  same,  but  shall  record  the  question  or 
answer  as  if  unobje<*ted  to. 

"XIV.  On  motion,  any  testimony  or  matter  that  is  improper,  irrelevant, 
immaterial,  or  scandalous  shall  be  stricken  from  the  record. 

"XV.  The  rules  of  evidence  as  to  the  competency,  relevancy,  and  effect 
of  the  same  shall  be  determined  by  the  commission  with  reference  to  the 
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eonvention  imder  which  it  is  created,  the  laws  of  the  two  nationa,  the 
public  law,  and  these  rules. 

*'XVI.  When  an  original  paper  on  file  in  the  archives  of  either  govern- 
ment  can  not  conveniently  be  withdrawn  a  dnly  certified  copy  may  be 
TeceiTed  in  evidence  in  lieu  thereof. 

<*XyiI.  The  docket  will  be  called  on  the  first  Monday  of  October  1889, 
and  the  cases  taken  up  for  consideration  in  their  order.  If  a  case  be  not 
ready  for  hearing  when  called,  it  will  be  passed  to  the  heel  of  the  docket, 
nnlees,  for  cause  shown,  other  disposition  be  made  thereof.  Like  caUs  and 
disposition  of  cases  will  be  made  at  stated  times. 

'*The  order  and  mode  of  procedure  which  obtain  in  courts  of  justice  of 
both  countries  will  be  observed  in  proceedings  before  the  commission  so 
far  as  practicable  and  consistent  with  the  convention  and  these  rules. 

''  XVIII.  The  secretary  shall  keep  a  record  of  the  proceedings  of  the  oom- 
mifision  in  a  book  provided  for  the  purpose  for  each  day  of  its  session, 
which  shall  be  read  at  its  next  meeting,  and  if  no  objection  be  made,  or 
-when  corrected  if  correction  be  needed,  it  shall  be  approved  and  subscribed 
by  the  chairman  of  the  commission  and  countersubscribed  by  the  secretary. 

"He  shall  keep  a  notice  book,  in  which  entries  may  be  made  by  the 
counsel  for  either  government,  and  when  made  shall  be  notice  to  the  oppos- 
ing counsel  and  all  concerned. 

*'He  shall  provide  a  book  of  printed  forms,  under  the  direction  of  the 
commission,  in  which  shall  be  recorded  its  several  awards  or  decisions 
signed  by  the  commissioners  concurring  therein. 

''He  shall  be  the  custodian  of  the  papers,  documents,  and  books  of  the 
commission,  under  its  direction,  and  shall  keep  the  same  safe  and  in 
methodical  order. 

'*  Upon  each  paper  received  by  the  commission  he  shall  indorse  the  date 
of  receipt  and  enter  a  minute  thereof  in  the  docket  in  the  proper  case, 
and  he  shall  make  brief  memoranda  in  such  docket  under  the  proper 
case  of  all  orders  of  the  commission,  with  appropriate  dates  respecting 
such  case.  While  affording  every  reasonable  opportunity  and  facility  to 
parties  and  their  counsel  to  inspect  and  make  extracts  from  papers  and 
records,  he  shall  permit  none  to  be  withdrawn  from  the  files  of  the  com- 
mission or  taken  from  its  office,  except  by  its  direction  duly  entered  of 
record. 

*'XIX.  The  docket,  minutes  of  proceedings,  and  record  of  awards  or  deci- 
sions shall  be  kept  in  duplicate,  both  in  English  and  Spanish,  one  of  which 
shall  be  delivered  to  each  government  at  the  close  of  the  commission. '' 

October  21, 1889,  Little,  commissioner,  for  the  commission, 
delivered  the  following  opinion  on  an  application  for  a  modifi- 
cation of  the  foregoing  rules: 

''  1.  Several  suggestions  have  been  urged,  arguendo,  upon  our  attention, 
by  counsel  representing  various  claimants,  touching  the  jurisdiction, 
powers,  and  duties  of  the  commission  under  the  convention,  with  a  view 
to  a  modification  of  the  rules  hertofore  promulgated,  to  conform  to  the 
suggestions,  should  the  latter  be  concurred  in. 

"It  is  urged  that  the  present  commission  was  created  to  retnew  the 
awards  of  the  former  one,  and  not  to  consider  and  pass  upon  claims  sub- 
mitted as  re$  noro?,  and  that  certain  presumptions  favorable  to  former 
5627— Vol.  3 7 
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awardees  reenlt.    Other  considerations,  involving  a  construction  of  the 
treaty  in  some  particulars,  are  presented. 

"The  propositions  BO  urged  are  not,  in  our  opinion,  proper  subject- 
matter  for  rules  of  procedure.  We  have  not,  therefore,  deeme<l  it  neces- 
sary to  enter  upon  their  examination  with  a  view  of  reaching  a  conclusion 
as  to  their  soundness.  They  may  call  for  solution  in  the  several  cases  to 
he  heard  but  not  generally  when  no  claim  in  particular  is  under  considera- 
tion. The  questions  presented  may  affect  substantial  private  interests, 
and  the  parties  concerned  may  have  the  right  to  be  heard  as  to  them. 
They  can  not,  therefore,  be  settled  by  general  rules. 

"Obviously,  we  would  not  be  warranted  in  carrying  into  the  rnles  any- 
thing that  might  operate  to  forestall  or  preclude  a  party  from  urging 
whatever  may  seem  to  him,  according  to  the  treaty,  proper  matter  for 
consideration,  when  his  claim  or  contention  is  under  hearing.  Should  he 
then  go  beyond  the  limits  of  proper  inquiry,  or  misconceive  the  jurisdio- 
tion  of  the  commission,  correction  can  be  made,  if  necessary. 

"2.  It  is  also  urged  that  the  commission  is  bound  to  consider  and  deter- 
mine every  claim  submitted  to  it  under  the  treaty,  whether  represented 
or  not,  and  whether  any  petition  has  been  filed  as  to  it,  or  not. 

"We  do  not  oare,  in  advance,  to  express  an  opinion  on  this  point.  It 
may  be  observed,  however,  that  there  is  nothing  to  the  contrary  expressed 
in  the  rules.  It  may  also  be  remarked  that  nobody  is  bound  to  do  an 
impossible  thing. 

"Claimants  would  do  well  to  bear  in  mind  that  the  time  for  the 
transaction  of  the  business  committed  to  the  commission  is  limited,  and 
that  their  assistance  is  needed  to  render  certain  its  completion  within 
that  time.  We  think  the  commission  has  the  authority,  ex  necesiiiatef  to 
make  and  enforce  such  reasonable  rules  as  will  in.sure  every  claimant  an 
opportunity,  at  least,  within  the  designated  period  to  have  his  claim  heard 
and  determined  with  such  deliberation  as  a  just  regard  for  the  rights  of 
all  concerned  may  demand. 

"  The  rules  relating  to  petitions  and  their  contents  seem  to  us  to  be  such 
as  will  operate  to  this  end.     If  any  claimant  be  unwilling  to  conform  to 
them,  and  the  commission  in  consequence  be  so  delayed  in  its  work  as  that 
his  case  shall  not  be  concluded  when  the  conunission  expires,  we  trust  the- 
fault  may  not  be  ours. 

"3.  There  were  other  matters  discussed,  but  we  fail  to  see  in  them  any 
cause  for  modifying  the  rules. 

"  Should  change  or  addition  be  deemed  desirable  hereafter,  the  way  will 
be  open. 

"In  this  connection,  and  as  tending  to  clearness  of  understanding  in 
respect  of  some  matters  referred  to  by  counsel,  we  announce,  subject  to 
modification,  that — 

"Each  claim  referred  to  in  article  two  of  the  convention  and  submitted 
to  the  commission  will  be  taken  up  under  the  rules  and  heard  and  consid- 
ered, primarily,  at  least,  as  an  entirety  or  unit. 

"  When  the  finding  therein  is  against  Venezuela,  and  several  ]>er8ons 
show,  by  petition  or  petitions,  themselves  to  be  'claimants'  in  respect 
thereto,  within  the  meaning:  of  the  treaty,  or  to  Jiavo  '  vested  rights '  under 
article  nine  thereof,  the  questions  raise<l,  so  far  as  they  fall  within  the 
jurisdiction  of  the  commission,  will  then  be  determined,'' 
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The  commission  under  the  convention  be- 
^torJni^r«r'i^  tween  the  United  States  and  Chile  of  August 
7,  1892,  adopted  the  following  rules: 

"Bulea  of  the  Commission  fwr  the  Settlement  of  Claims  under  the  Contention  of 
Angnti  7,  1892,  between  the  United  States  of  America  and  the  Kepublio  of 
Chile, 

"I.  Tbe  claimB  shall  be  entered  in  the  docket  provided  for  the  purpone 
in  their  order  of  presentation,  and  shall  be  numbered  consecnti vely,  begin- 
ning with  the  claim  first  presented  as  number  one.  The  style  of  each  case 
shall  be: 

,  claimant, 

No.  — ,  ac;ain8t 
The  Republic  of  Chile : 


-,  claimant, 


No.  — ,  against 
The  United  States. 

"  n.  The  claimant  shall  file  in  the  office  of  the  commission,  at  any  time 
before  the  ninth  day  of  December  1893,  a  memorial  setting  forth  in  plain 
and  eoncise  terms,  and  without  repetition,  the  facts  constituting  the 
Kronndaof  the  claim  and  relied  on  as  entitling  the  claimant  to  relief  under 
the  convention,  filing  also  therewith  all  documents  in  his  possession  and 
at  his  command ;  hat  the  commission,  for  good  cause  shown,  may  extend 
the  time  for  filing  such  memorial. 

^*  III.  a.  This  memorial  shall  state  the  name  and  present  residence  of  the 
claimant,  and  the  place  of  his  residence  at  the  time  when  the  acts  com- 
plained of  occurred ; 

'*  d.  Also  whether  the  claimant  is  at  the  time  he  files  his  memorial  a 
citizen  of  Chile  or  of  the  United  States,  by  birth  or  naturalization,  and 
'whether  he  was  such  when  the  claim  originated ; 

*'  c.  Also  a  clear  and  detailed  statement  of  the  cause  of  action-'that  is 
to  say,  the  amount  claimed,  the  place  and  date  of  the  acts  from  which  it 
originated,  the  kind,  quantity,  and  value  of  tbe  property  destroyed  or  in- 
jured, the  kind  of  money  in  which  the  damage  is  estimated,  and  all  the 
facte  and  circumstances  in  regard  to  the  loss  or  damage  for  which  indem- 
nity is  asked;  and  also,  if  known  to  the  claimant,  the  name,  rank,  or  em- 
ployment of  tbe  persons  committing  the  acts  complained  of. 

**d.  All  claims  for  interest  shall  be  separately  stated,  including  the  rate 
demanded  and  the  time  covered. 

**€.  If  the  claim  or  any  part  thereof  is  alleged  to  have  arisen  from  acts 
apon  the  high  seas,  the  names  of  the  vessels  concerned,  the  part  taken  by 
each,  with  the  names  of  the  commanding  officers,  if  known,  and  in  the 
service  of  what  governments  respectively  engaged,  with  proper  dates  and 
localities,  must  be  stated. 

''/.  If  any  transfer  of  the  claim  or  any  part  thereof  has  occurred,  the 
memorial  must  state  how,  when,  by  what  means,  for  what  consideration, 
and  to  and  by  whom  the  same  has  been  made. 

**g.  If  the  claim  is  for  property  taken,  lost,  or  injured,  for  which  any 
▼oacher,  receipt,  memorandum,  or  any  writing  was  given,  a  copy  thereof 
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must  be  attached  to  the  memorial,  or  reaeon  assigDed  for  not  so  doing.  If 
not  attached,  the  names  of  the  parties  to  it  and  its  substance  must  be 
given. 

**h.  If  the  claim  is  made  in  behalf  of  a  corporation  or  joint-stock  com- 
pany or  partnership,  the  nationality  of  the  same  and  its  domicil  must  be 
stated;  and  if  the  claimant  is  not  a  corporation  or  Joint-stock  company, 
the  name  of  each  person  interested  both  at  the  date  the  claim  accrued 
and  at  the  date  of  verifying  the  memorial,  with  the  proportion  of  each 
person's  interest,  must  be  stated. 

**  t.  The  claimant  must  also  state  in  the  memorial  whether  he  has  re- 
ceived any  sum  of  money  or  any  other  equivalent  or  indemnity  for  the 
whole  or  part  of  his  losses  or  damages  suffered,  and  if  so,  when  and  from 
whom  the  same  was  received,  and  also  whether  the  claim  was  ever  pre* 
sented  to  auy  tribunal  of  the  United  States  or  Chile,  and  if  so,  what  dispo- 
sition thereof  was  made  by  such  tribunal. 

**j.  The  memorial  must  conclude  with  the  distinct  statement  of  the 
amount  due  to  claimaut  for  each  cause  of  action,  and  the  interest  claimed 
thereon,  the  aggregate  amount  and  kind  of  money  claimed,  the  sum  paid 
thereon,  if  any,  and  the  balance  for  which  judgment  is  asked. 

''IV.  The  memorial  shall  be  verified  by  an  oath  or  affirmation  of  the 
claimant,  or  by  one  of  the  several  claimants,  or  if  a  corporation  or  joint- 
stock  association  by  a  principal  officer  thereof,  before  some  officer  author- 
ized by  the  laws  of  the  place  where  verified  to  administer  oaths,  or  before  a 
diplomatic  or  consular  agent  of  either  government.  In  case  of  impossibil- 
ity, absence,  or  auy  other  reasonable  and  legitimate  cause  the  verification 
can  not  be  made  by  the  claimaut,  the  same  may  be  verified  by  a  duly  aathcM-- 
ized  agent,  attorney,  or  legal  representative. 

'*  V.  Memorials  may  be  amended  at  auy  time  before  final  submission  upon 
leave  granted  by  the  commission,  but  such  amendment  shall  not  include 
a  new  or  different  cause  of  action. 

'^  VI.  If  the  claim  should  be  preferred  through  an  agent  or  legal  represent- 
ative, his  authority  to  act  must  be  shown  to  the  satisfaction  of  the  com- 
mission in  accordance  with  the  laws  of  the  country  under  which  he  is 
appointed. 

"  VII.  It  shall  not  be  necessary  for  the  defendant  government  in  any  case 
to  deny  the  allegations  of  the  petition  or  the  validity  of  any  claim.  But  a 
general  denial  thereof  shall  be  entered  of  record  by  the  Secretaries,  as  of 
course,  and  thereby  all  the  material  allegations  of  the  petition  shall  be 
considered  as  put  in  issue,  and  the  claimant  shall  be  required  to  establish 
them  by  legal  and  sufficient  evidence. 

**  VIII.  The  filing  of  the  memorial  shall  be  entered  in  the  notice  book 
mentioned  in  Rule  XXI.  Within  six  days  from  the  filing  thereof  the  coun- 
sel or  agent  of  the  respondent  country  may  file  any  demurrer  or  motion 
thereto,  together  with  his  argument  in  support  of  the  same;  within  six 
days  thereafter  the  counsel  or  agent  for  the  opposing  government  shall 
file  his  reply  thereto,  and  the  same  shall  be  disposed  of  by  the  commission 
as  soon  as  practicable. 

''IX.  If  the  agent  for  the  respondent  government  desires  to  file  a  special 
answer  to  any  memorial,  he  shall  do  so  within  five  days  after  the  decision 
of  the  commission  on  the  demurrer  or  motion,  together  with  all  docu- 
mentary evidence  justifying  his  answer.    In  cose  no  demurrer  or  motion 
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is  filed  ti]<)  respondent  gOTernment  may  have  fifteen  days  from  the  filing 
of  the  memorial  to  file  a  special  answer,  and  if  no  special  answer  is  filed 
within  said  fifteen  days  the  secretaries  shall  enter  of  record  a  general 
denial,  as  provided  in  Rule  VII. 

"  X.  Within  seventy-five  days  after  the  answer,  special  or  general,  the 
claimant  shall  complete  his  proofs ;  and  within  seventy-five  days  after  the 
claimant  announces  his  proofs  are  complete  the  respondent  government 
most  complete  its  testimony  in  defence.  The  commission  may  allow  tes- 
timony in  rebnttal  if  necessary.  The  commission  may  make  orders  as  to 
the  limit  of  time  within  which  arguments  and  briefs  shall  be  made  after 
the  proofs  are  complete. 

"  XI.  No  evidence  or  information  in  the  natnre  thereof  will  be  received, 
except  such  as  shall  be  fnmlshed  by  or  through  the  respective  govern- 
ments. 

''XII.  Additional  testimony  may  be  taken  in  the  form  of  deposition.  The 
party  desiring  to  take  it  shall  give  ten  days'  notice  thereof  if  taken  in  the 
United  States,  and  thirty-five  days  if  taken  ontside  of  the  United  States, 
stating  particularly  the  place  and  time  of  taking  the  same,  the  names  and 
residences  of  the  witnesses  intended  to  be  examined,  and  the  subject  of 
the  examination.  The  adverse  party  may  appear  and  cross-examine. 
After  the  deposition  has  been  completed  pursuant  to  snch  notice  the 
adverse  party  may  take  the  testimony  of  other  witnesses  in  that  vicinity, 
giving  twenty-four  hours'  notice  thereof  to  the  opposing  party,  his  attor- 
ney or  agent,  with  a  list  of  the  witnesses  proposed  to  be  examined.  And 
the  same  ofiScer  shall  take  the  testimony  of  snch  witnesses  as  in  continua- 
tion of  such  deposition.  Each  witness  shall  state  whether  he  is  concerned 
in  the  claim  in  controversy,  and  if  so  how,  and  whether  he  is  related  in 
business  or  otherwise  to  the  claimant. 

"  Such  deposition  shall  be  taken  by  any  officer  competent  under  the  laws 
of  the  place  where  taken.  He  shall  first  swear  (or  affirm)  the  witness  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the 
cause  in  which  he  is  about  to  testify.  He  shall  then  write  the  questions 
desired,  following  each  with  the  answer  of  the  witness  thereto,  giving  in 
every  instance  the  exact  words  of  the  latter.  If  the  attorney  or  agent  of 
either  party  make  any  suggestion  to  the  witness  under  examination  as  to 
his  answer,  the  officer  shall  note  the  suggestion  in  the  deposition.  As  soon 
as  completed  the  witness  shall  subscribe  biH  deposition  and  write  his  name 
on  the  margin  of  each  sheet  containing  any  part  of  it. 

"  The  officer  shall  give  the  style  of  the  case  in  the  caption  of  the  depo- 
sition, and  note  the  time  and  place  of  taking  the  same,  together  with  the 
names  of  the  attorneys  or  agents  appearing  for  the  several  parties. 

"At  the  conclusion  of  the  deposition  he  shall  certify  over  his  official 
signature  and  seal  (if  he  have  one),  furnishing  evidence  of  his  official 
character  with  his  certificate,  that  the  witnesses  were  duly  sworn  (or 
affirmed)  as  required  in  this  rule  before  being  examined ;  that  he  wrote  the 
questions  and  the  answers  which  they  severally  gave  thereto ;  saw  them 
sign  the  deposition,  and  that  it  was  taken  at  the  time  and  place  specified 
in  the  caption.  When  the  deposition  shall  have  been  completed  and 
authenticated  as  aforesaid  he  shall  forthwith  inclose  the  same  in  an 
envelope  or  packet,  on  which,  after  being  duly  sealed,  he  shall  indorse  the 
title  of  the  case  and  the  names  of  the  witnesses  examined,  and,  having 
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addressed  the  same  to  the  commission  at  Washington,  D.  C,  deposit  it  in 
the  proper  post-office  duly  stamped.  When  received  by  the  commission  it 
may  be  opened  by  the  secretaries  at  the  request  of  either  party. 

"  XIII.  The  commission  may  at  any  time  specially  authorize  testimony  to 
be  taken  upon  written  interrogatories  or  otherwise,  and  may  also,  on  motion 
or  of  its  own  accord,  authorize  any  claimant  or  witness  to  appear  person- 
ally before  it  for  examination  or  cross-examination.  Leading  questions 
must  not  be  put  to  a  witness  by  the  party  calling  him,  and  the  officer  who 
takes  a  deposition,  while  noting  any  objection  of  counsel  to  any  question 
or  answer,  shaW  not  pass  upon  the  same,  but  shall  record  the  question  or 
answer  as  if  unobjected  to. 

*'XIV.  On  motion  any  testimony  or  matter  that  is  improper,  irrelevant, 
immaterial,  or  scandalous  shall  be  stricken  from  the  record. 

**XV.  The  rules  of  evidence  as  to  the  competency,  relevancy,  and  effect 
of  the  same  shall  be  determined  by  the  commission,  with  reference  to  the 
convention  under  which  it  is  created,  the  laws  of  the  two  nations,  the 
public  law,  and  these  rules. 

'*  XVI.  When  an  original  paper  on  file  in  the  archives  of  either  govern- 
ment can  not  conveniently  be  withdrawn  a  duly  certified  copy  may  be 
received  in  evidence  in  lieu  thereof.  Public  official  documents,  laws  and 
decrees,  published  by  authority  of  either  government,  may  be  received  in 
evidence,  subject  to  objection  as  to  relevancy,  without  further  authentica- 
tion. 

"  XVII.  Motions,  demurrers,  and  written  arguments  shall  be  in  the  Eng- 
lish language.  Memorials  shall  be  in  English  and  Spanish.  All  depositiouH 
which  may  be  taken  outside  of  tbe  Unit-ed  States  under  these  rules  shall 
be  taken  in  the  language  which  the  witness  ordinarily  uses,  and  if  in  any 
language  other  than  the  English,  the  testimony  shall  be  accompanied  by 
a  faithful  translation  into  English.  All  documentary  evidence  shall  be 
submitted  in  the  original  language  in  which  it  is  written,  and  if  in  Spanish, 
shall  be  accompanied  by  a  faithful  translation  into  English. 

''XVIII.  The  claimant  shall  file  with  his  original  memorial  at  least 
twenty  copies  thereof  printed  in  English  and  twenty  in  Spanish.  All 
pleadings  and  arguments  and  briefs  of  the  agents  and  counsel  of  the  resi>eo- 
tive  governments  shall  be  printed  by  the  commission,  together  with  such 
other  documents  as  in  their  judgment  may  be  necessary. 

"XIX.  The  commission  may,  upon  reasonable  cause  being  shown,  extend 
the  time  for  pleading,  argument,  or  taking  evidence  in  any  case. 

"XX.  The  order  and  mode  of  procedure  which  obtain  in  courts  of  jus- 
tice of  both  countries  will  be  observed  in  proceedings  before  the  commis- 
sion so  far  as  practicable  and  consistent  with  the  convention  and  these 
rules. 

"XXI.  The  secretaries  shall  keep  a  record  of  the  proceedings  of  the 
commission  in  a  book  provided  for  the  purpose  for  each  day  of  its  session, 
which  shall  be  read  at  its  next  meeting,  and,  if  no  objection  be  made,  or 
when  corrected  if  correction  be  needeil,  it  shall  be  approved  and  subscribed 
by  the  president  of  the  commission  and  countersubscribed  by  the  secre- 
taries. 

"They  shall  keep  a  notice  book,  in  wjiich  entries  may  be  made  by  the 
counsel  for  either  goyemment,  and  when  made  shall  be  notice  to  the 
opposing  counsel  and  all  concerned. 
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"They  shall  provide  a  book  of  printed  forms,  under  the  direction  of  the 
commission,  in  which  shall  be  recorded  its  several  awards  or  decisions 
signed  by  the  commissioners  concurring  therein. 

"They  shall  be  the  custodians  of  the  pai>er8,  docnments,  and  the  books 
of  the  commission,  ander  its  direction,  and  shall  keep  the  same  safe  and 
in  methodical  order. 

**  Upon  each  paper  received  by  the  commission  they  shall  indorse  the 
date  of  receipt  and  enter  a  niinnte  thereof  in  the  docket  in  the  proper ' 
case,  and  they  shall  make  brief  memoranda  in  such  docket  under  the 
proper  case  of  all  orders  of  the  commission,  with  appropriate  dates  re- 
specting such  case.  While  affording  every  reasonable  opportunity  and 
facility  to  parties  and  their  counsel  to  inspect  and  make  extracts  from 
papers  and  records,  they  shall  permit  none  to  be  withdrawn  from  the  files 
of  the  commission  or  taken  from  its  office,  except  by  its  direction  duly 
entered  of  record. 

"XXII.  The  docket,  minutes  of  proceedings,  and  record  of  awards  or 
decisions  shall  be  kept  in  duplicate,  both  in  English  and  Spanish,  one  of 
which  shall  be  delivered  to  each  government  at  the  close  of  the  commis- 
sion." 

We  give  below  the  rules  adopted  by  three 
Paraguayan  Conunia-^QiumigsiQi^j,^  which  were  organized  for  the 
n^ Convention  o  pQ^p^g^  ^f  deciding  npon  single  claims. 

The  commission  organized  nnder  the  con- 
vention between  the  United  States  and  Paraguay  of  February 
4,  1859,  for  the  purpose  of  deciding  upon  the  claim  of  the 
United  States  and  Paraguay  Navigation  Company,  adopted 
the  following  rules : 

"  KULE  I. — lAmitaiion  of  time, 

"The  commission  is  organized  on  this  22nd  day  of  Jnne  1860;  and  its 
session  is  limited  by  the  convention  to  a  period  not  exceeding  three  months, 
now  commencing. 

''RULK  II. — Jurisdiction. 

'*The  duty  imposed  npon  it,  is  to  investigate  adjust  and  determine  the 
amonnt  of  the  claims  of  the  *  United  Stat<^8  and  Paraguay  Navigation 
Company/  against  the  Republic  of  Paraguay. 

"  RuLK  III.— Order  of  proceeding, 

"In  view  of  the  limited  term  within  which  this  duty  must  be  discharged, 
the  claims  of  the  said  company  will  be  formally  presented  to  the  commis- 
sion in  writing,  together  with  a  brief  or  abstract  of  the  separate  heads  of 
claim  and  of  the  nature  of  the  respective  proofs,  on  or  before  the  25th 
day  of  Jnne  inst.  A  reasonable  term  will  then  be  assigned  withm  which 
a  similar  statement  on  the  part  of  the  republic  of  Para;;uay  will  be  pre- 
sented. The  x>oints  in  controversy  being  thus  ascertained,  the  proofs  in 
support  of  the  claim  will  be  presented  within  a  term  which  will  be  speci- 
fied by  the  commission.  After  which,  the  counter  proof  will  be  pre- 
sented within  a  term  to  be  specified  in  like  manner.    If  a  proper  ouse  for 
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rebutting  proof  shall  then  be  exhibited,  an  opportunity  to  addace  the 
same  will  be  allowed,  after  which  the  case  will  be  submitted  finally,  on 
printed  arguments. 

'*Rui^  TV.— Evidence, 

'^  In  the  nature  of  the  case  it  is  not  possible  to  prescribe  absolute  rules 
as  to  the  forms  and  instruments  of  evidence.  All  the  docnmente  and 
papers  relative  to  the  matters  in  controversy,  which  are  in  the  archives 
of  the  State  Department,  will  be  laid  before  the  commission,  and  will  be 
considered,  together  with  all  official  papers  of  either  government,  and  all 
depositions  or  other  proofs  whatsoever,  heretofore  existing,  which  may  be 
tendered  by  the  parties ;  the  weight  and  suflSciency  of  all  which  will  be  de- 
termined by  the  commission,  in  conformity  with  the  principles  of  the  public 
law.  In  all  instances  where  it  may  be  practicable,  an  opportunity  will 
be  afforded,  if  seasonably  applied  for,  to  cross-examine  witnesses  who  may 
have  been  examined  ex  parte  as  to  controverted  facts;  and  all  depositions 
taken  after  the  promulgation  of  these  rules,  must  be  upon  reasonable 
notice  to  the  opposite  party  through  the  counsel  representing  them  respec- 
tively before  the  commission." 

The  commission  organized  under  the  con- 
The  Hudson's  Bay  ^^^^^^^^  between  the  United  States  and  Great 

GommiBSion. 

Britain  of  July  1, 1863,  for  the  purpose  of  adju- 
dicating the  claims  of  the  Hudson's  Bay  and  Puget's  Sound 
Agricultural  Companies,  adopted  the  following  rules: 

"I.  The  Hudson's  Bay  and  Puget's  Sound  Agricultural  Companies, 
whether  for  themselves,  or  on  behalf  of  any  British  subjects  having  claims 
upon  the  United  States,  which  are  provided  for  by  the  treaty  between  Her 
Britannic  Majesty  and  the  United  States,  concluded  July  1,  1863,  will  file 
memorials  of  the  same  with  the  clerks  of  the  commissioners  in  the  city  of 
Washington.  Every  memorial  so  filed  must  be  addressed  to  the  commis- 
sioners and  be  printed,  and  must  set  forth  particularly  the  facts  and  cir- 
cumstances from  which  the  right  to  prefer  such  claims  is  derived,  and  the 
considerations  on  which  such  claim  is  founded. 

''II.  All  motions  addressed  to  the  commissioners  must  be  made  in 
writing  and  filed  with  the  clerks. 

"  III.  Counsel  will  be  heard  orally,  on  printed  briefs  filed,  setting  forth 
the  points  of  law  and  fact  relied  upon  by  them  respectively. 

"IV.  All  testimony  unless  otherwise  specially  ordered  shall  be  in  writ- 
ing, and  upon  oath  or  affirmation  duly  administered  according  to  the  laws 
of  the  place  where  the  same  shall  be  taken,  by  a  person  competent  by  such 
laws  to  take  depositions,  and  all  witnesses  produced  by  either  party  shall 
be  subject  to  cross-examination  by  the  other,  who  shaU  have  reasonable 
delay  for  that  purpose. 

"Evidence  may  also  be  taken  by  the  commission  on  the  motion  of  either 
party  under  such  regulations  as  shall  from  time  to  time  be  prescribed  by 
the  commissioners.  Documentary  proofs  shaU  be  authenticated  by  proper 
certificates  or  the  oath  of  a  witness,  or  otherwise  as  the  commissioners 
may  order  in  special  cases. 

**  V.  Quo  of  the  clerks  will  be  in  attendance  daily  at  the  office  of  the 
commissioners  in  Washington,  which  until  further  orders  is  established 
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at  No.  355  H  street  Norths  to  receive  and  file  all  docnments  addressed  to 
the  commisHionerH. 

"VI.  Orders  for  the  adjournment  of  the  meetings  of  the  commiRsioners 
from  time  to  time,  and  all  other  orders  exrept  an  to  the  appointment  of 
the  arbitrator  or  umpire,  and  the  decision  upon  elairas,  may  be  made  by 
tiie  joint  written  direction  of  the  commissioners,  filed  with  the  eierks/' 

January  11, 1805,  the  following  additional  rale  was  adopted : 

"  Vll.  All  depositions  are  to  be  filed  with  the  clerks  from  time  to  time  as 
they  are  taken.  They  are  to  be  printed  under  the  direction  c»f  the  clerks 
or  either  of  them  as  they  are  from  time  to  time  receive4l,  in  the  form  and 
manner  in  which  these  rules  and  regulations  are  printed.  They  are  to  be 
paged  in  double  series,  the  one  to  contain  all  the  depositions  and  docu- 
mentary evidence  on  the  part  of  the  claimants,  the  other  on  the  part  of 
the  United  States.  Of  the  documentary  e\'idence,  only  those  portions 
need  be  printed  whioli  are  designated  as  material  for  that  purpose  by 
either  of  the  counsel. 

''Other  documents  may  be  referred  to  by  an  abstract  of  the  date  and 
other  descriptive  particulars,  sufficient  to  identify  the  document,  and 
disclose  its  nature  in  general.  The  number  of  copies  to  be  printed  is  two 
hundred  and  fifty. 

**No  printed  copies  are  to  be  given  out  by  the  clerks  except  three  to  each 
counsel,  without  the  special  direction  of  the  commissioners/' 

April  11, 1865,  the  commissioners  made  the  foUowinfj  order: 

"  Ordered,  That  rule  No.  VI.  be  so  amended  as  to  read  as  follows : 
"*  Orders  for  the  adjournment  of  the  meetings  of  the  commissioners  from 
time  to  time,  and  all  further  orders,  except  as  to  the  decision  upon  claims, 
may  be  made  by  the  joint  written  direction  of  the  commissioners,  filed 
with  the  clerks.'" 

May  11, 1867,  the  commissioners  ordered  that  the  concluding 
paragraph  of  Rule  VII.  be  so  amended  as  to  read  ''except  not 
exceeding  ten  to  each  counsel  and  two  to  each  commissioner.'^ 

The  commissioners  adopted  the  following  special  order  in 
regard  to  the  taking  of  testimony : 

*'It  is  ordered  on  the  motion  of  the  counsel  for  the  Hudson's  Bay  Com- 
pany, and  of  the  United  States  of  America,  that  an  order  or  commission 
be  issued  for  taking  evidence  as  well  on  the  part  of  the  Hudson's  Bay 
Company  as  of  the  United  States  of  America,  in  the  State  of  California, 
State  of  Oregon,  Washington  Territory  and  Vancouver's  Island;  that 
such  order  or  commission  be  addressed  to  any  J4idge  or  clerk  of  a  court 
of  record,  United  States  court  commissioner,  j  ustice  of  the  peace  or  notary 
public ;  that  the  witnesses  produced  by  either  party  bo  examined  and  cross- 
examined  viva  voce  after  reasonable  notice  to  either  party;  that  all 
objections  to  evidence  and  other  questions  of  law  or  practice  be  reserved 
and  that  the  evidence  with  all  the  docnments  and  papers  with  a  report  of 
all  snch  objections  be  returned  before  the  honorable  the  commissioners 
with  all  convenient  diligence. 

*' Alexander  S.  Johnson,   T.  S,  Commr, 
"John  Kosb,  Commr,'* 
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A  similar  order  mutatis  mutandis  was  issued  in  the  case  of 
the  Puget's  Sound  Agricultural  Company. 

The  commission  under  the  convention  be- 

Veneroeian  CommiB-  ^^^^n  the  United  States  and  Venezuela   of 

J^j^^'"'''*''*^^''^^  January  19,  1891,  for  the  settlement  of  the 

claim  of  the  Venezuela  Steam  Transi)ortation 

Company,  adopted  the  following  rules: 

"Bules  and  Jtegulatians  Relative  to  the   Transaction  of  Business  he/ore  the 

Commission. 

'•United  States  and  Venezuelan  Claims  Commission, 

"JN^o.  S  Lafayette  place,  Washington,  D.  C. 

"I.  Within  twenty  days  from  tlie  date  of  the  first  meeting  of  the  full 
commissioQ  the  agent  of  the  United  States  of  America  will  file  with  the 
commission  a  statement,  in  English  and  Spanish,  giving  the  nature  of  the 
claim  and  the  amount  of  indemnity  demanded,  to  the  end  that  the  com- 
mission may  he  advised  of  the  matters  to  be  submitted  to  it  for  decision; 
and  within  ten  days  thereafter  the  agent  of  the  United  States  of  Vene- 
zuela may  submit  in  English  and  Spanish  a  reply  thereto. 

"II.  The  evidence  in  support  of  or  in  opposition  to  the  claim  shall  com- 
prise— 

**1.  The  diplomatic  correspondence  between  the  two  governments. 

"2,  Oral  testimony  of  witnesses  examined  in  open  session  of  the  com- 
mission. 

"3.  Depositions  of  witnesses  taken  on  interrogatories  or  before  an  offi- 
cer authorized  to  take  testimony. 

"4.  Duly  certified  copies  of  papers,  records,  and  documents  which  are 
competent  evidence. 

"III.  Depositions  taken  within  the  j urisdiction  of  the  United  States  of 
America  or  the  United  States  of  Venezuela  shall  be  regularly  taken  before 
an  officer  of  such  class  as  shall  be  designated  by  the  commission  or  agreed 
upon  by  the  agents  of  the  two  governments.  Depositions  taken  in  for- 
eign countries  shall  be  taken  before  any  consul  or  diplomatic  agent  of 
either  government. 

"  IV.  The  commission  may  at  any  time  within  the  period  limited  by  the 
convention,  on  the  application  of  either  government,  issue  a  special  com- 
mission for  the  taking  of  depositions.  The  commission  may  also,  in  its 
discretion,  order  any  claimant  or  witness  to  personally  appear  before  it 
for  examination  or  cross-examination. 

"  V.  The  secretary  of  the  commission  shall  keep  the  following  books  of 
record : 

"1.  A  docket,  upon  which  he  shall  enter  the  claim  as  soon  as  filed, 
specifying  briefly  the  grounds  and  nature  thereof. 

"2.  Daily  minutes  of  the  proceedings  of  the  commission,  each  day's  en- 
try to  be  read  at  the  opening  of  the  succeeding  session,  and,  if  approved 
by  the  commission,  signed  by  the  president  and  attested  by  the  secretary. 

"3.  A  notice  book,  in  which  entries  may  be  made  and  subscribed  by  the 
agent  of  either  government.  All  entries  so  made  shall  constitute  notice 
to  the  opposing  agent. 

"4.  A  book  in  which  shall  be  recorded  the  opinions  of  the  commissioners 
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and  the  final  award,  snch  opiniona  and  award  to  be  signed  by  the  oom- 
missioners  concurring  therein. 

"The  above-mentioned  docket,  minutes  of  proceedings,  and  book  of 
opinions  and  awards  shall  be  kept  in  English  and  Spanish,  one  copy  of 
which  shall  be  transmitted  to  each  government  at  the  termination  of  the 
commission. 

"  The  secretary  shall  have  charge  of  all  books  and  papers  of  the  com- 
mission, none  of  which  shall  be  withdrawn  from  the  files  without  permis- 
sion of  the  secretary,  or  taken  out  of  the  commission  room  without  an 
order  of  the  commission. 

**  VI.  Either  government,  through  its  agent,  may  submit  to  the  commis- 
sion a  certified  copy  of  the  diplomatic  correspondence  between  the  two  gov- 
ernments, mentioned  in  the  fourth  article  of  the  convention,  including  the 
various  inclosnres  therein  referred  to,  and  such  certified  copy  shall  be  re- 
ceived and  considered  by  the  commission  as  having  the  same  weight  and 
effect  as  the  original  communications  and  inclosures.  But  the  commis- 
sion may  request  either  government,  through  its  agent,  to  produce  the 
original  of  any  communication  or  inclosure  included  in  said  diplomatic 
correspondence  for  inspection,  and  snch  original  papers  shall  be  returned 
to  the  government  producing  them. 

''VII.  A  copy  of  any  original  paper,  document,  or  record  in  the  archives 
of  either  government,  or  in  any  of  its  legations  or  consulates  in  foreign 
parts,  not  included  in  the  aforesaid  diplomatic  correspondence,  when  cer- 
tified by  the  head  of  the  department  or  office  in  which  snch  paper,  docu- 
ment, or  record  is  kept,  shall  be  received  in  evidence  by  the  commission 
(if,  in  its  opinion,  such  copy  is  otherwise  admissible),  provided  that  the 
certification  of  such  copy  shall  be  authenticated  under  seal  of  the  depart- 
ment of  State  of  the  United  States  of  America,  or  under  seal  of  the  minis- 
try of  foreign  relations  of  the  United  States  of  Venezuela,  as  the  case 
may  be. 

"  VIII.  The  agent  of  the  United  States  of  America  shall,  on  or  before  the 
fifteenth  day  of  February  1895,  file  at  least  ten  printed  copies  of  a  brief  of 
the  facts  and  authorities  on  which  he  relies.  If  the  agent  of  the  United 
States  of  Venezuela  desires  to  file  a  brief  on  behalf  of  his  government,  he 
shall  serve  the  agent  of  the  United  States  of  America  with  at  least  three 
printed  copies  of  the  same  on  or  before  the  first  day  of  March  1895,  and 
the  agent  of  the  United  States  of  America  shall  have  until  the  tenth  day 
of  March  1895  to  file  a  printed  reply-brief,  if  he  so  desires.'^ 

2.  Authority  to  Present  Claims. 

''As  to  the  right  of  administrators  of  deceased  British 
Authority  of  Admin-         claimants  to  recover  without  proof  of  the  nation- 
istraton.  ality  of  such  administrators  or  of  legatees  or  dis- 

tributees of  the  deceased. 

"No.  109.— Charles  M.  Smith,  later  John  C.  Ferris,  administrator.  No.  212, 
V,  The  United  States. 

''Agnes  Pollock,  later  J.  B.  Halley,  administratrix.  No.  205,  r.  The  United 

States. 

'*  Charles  M.  Smith,  a  minor,  filed  his  claim  on  the  24th  of  February  1872. 
He  claimed  compensation  for  property  destroyed,  carried  oflf,  and  oooupied 
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by  the  armies  of  the  United  States,  at  Athens,  Alabama,  dnring  the  war. 
The  said  property  belonged  to  his  father,  John  Donohue  Smith,  who  died 
on  the  9th  of  April  1870.  He  prosecuted  the  claim  as  heir  at  law  and  dis- 
tribatee  of  the  said  J.  B.  Smith,  deceased,  through  J.  R.  Dillin,  his  attor- 
ney, empowered  by  J.  C.  Ferris,  the  administrator  of  the  said  Smith, 
deceased. 

''The  United  States  agent  on  the  9th  of  March  1872  filed  a  motion  to 
dismiss  the  claim  on  the  ground  that  the  memorialist,  being  a  minor, 
could  not  prosecnte  the  claim  in  person  or  by  attorney,  but  must  proceed 
by  guardian  or  next  friend,  and  that  the  said  claim  should  be  prosecuted 
in  the  name  of  the  administrator  of  the  said  J.  D.  Smith,  deceased. 

"On  the  19th  of  March  1872  the  case  was  dismissed  by  the  commission- 
ers, and  on  the  next  day  the  same  claim  was  iiled  again  in  the  name  of 
J.  C.  Ferris,  administrator  of  the  estate  of  the  deceased,  J.  D.  Smith. 
Shortly  after  the  filing  of  the  new  memorial  the  defense  filed  another 
demurrer  on  the  following  grounds : 

**  I.  That  neither  the  claimant,  administrator,  nor  his  alleged  ceHui  que 
trust,  C.  M.  Smith,  was  alleged  to  be  a  British  subject. 

''2.  That  it  appeared  that  J.  D.  Smith  died  prior  to  the  conclusion  of 
the  treaty  of  Washington,  and  that  said  claim  ever  since  was  not  a  claim 
of  a  subject  of  Her  Britannic  Majesty  upon  the  United  States,  but  was  a 
claim  of  a  citizen  of  the  United  States. 

**  Agnes  Pollock,  the  petitioner  in  the  second  claim  to  be  reported  under 
this  head,  filed  her  memorial  on  the  20th  of  March  1872  as  widow  of  James 
Pollock,  deceased,  claiming  compensation  for  property  carried  off  by  the 
United  States  armies  in  Itawamba  County,  Mississippi,  in  the  years  1862, 
1863,  and  1864,  belonging  to  said  James  Pollock.  Both  man  and  wife  were 
British  subjects  by  birth. 

**0n  the  3d  of  May  1872  the  United  States  agent  demurred  to  the 
memorial  on  the  ground  that  it  showed  no  title  in  the  claimant  to  said 
property,  or  to  any  claim  for  the  avails  thereof;  and  on  the  17th  of  June 
of  the  same  year,  and  before  said  demurrer  had  been  acted  ou  by  the  com- 
missioners, a  new  memorial  was  filed,  putting  the  claim  in  the  name  of 
James  B.  Halley,  administrator  of  the  estate  of  James  Pollock,  deceased. 

*' J.  B.  Halley  described  himself  as  of  Tishomingo  County,  Mississippi. 

"  On  the  2d  of  July  1872  the  defense  filed  a  motion  to  dismiss  this  latter 
memorial  because  it  had  been  filed  after  the  expiration  of  the  six  months 
allowed  by  the  treaty  for  the  filing  of  memorials  from  the  time  of  the  first 
meeting  of  the  commission ;  on  the  same  day  a  demurrer  to  the  claim  was 
also  filed  by  the  defense,  which  wa«  almost  identical  with  the  one  filed  in 
the  case  of  J.  C.  Ferris,  above  cited. 

"  In  the  arguments  filed  by  the  United  States  agent  in  the  support  of 
these  demurrers  he  held : 

"  1.  That  in  the  absence  of  any  alio  gations  to  the  contrary,  the  claimants, 
and  all  persons  interested  in  the  estate  of  the  deceased,  are  to  be  taken  as 
not  being  British  subjects,  and  no  claim  can  be  prosecuted  for  the  benefit 
of  American  citizens  according  to  the  twelfth  article  of  the  treaty. 

"2.  That  a  person  who  had  been  a  British  subject  at  the  time  of  the 
injury  complained  of,  but  had  become  a  naturalized  United  States  citizen 
before  presenting  his  claim,  had  no  standing  before  the  commission. 

''3.  That  if  a  British  subject  had  assigned  his  claim  absolutely  to  a 
person  of  another  country,  the  assignee  could  not  prosecnte  the  same,  at 
least  in  hiB  own  name. 
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"4.  That  a  sole  legatee,  made  likewise  a  sole  execator  by  will  of  a  Brit- 
ish subject;  if  aa  Americaa  citizen,  could  have  do  standing  before  the 
tribunal. 

'^5.  That  it  was  only  on  behalf  of  Her  Majesty's  subjects,  and  while 
they  remained  such  subjects,  that  Her  Mi^esty's  government  assumed  to 
intervene. 

**6.  That  it  was  evident  that  in  case  of  involuntary  transfer  of  title  by 
death  and  operation  of  law,  the  rule  mast  bo  the  same. 
•*  Her  Majesty's  conusel  in  his  brief  stati'd: 

^^1.  That  Charles  Smith,  the  beneficiary  in  the  case  of  J.  C.  Ferris, 
administrator,  No.  212,  was  the  son  of  John  D.  Smith,  a  British  subject, 
and  wa8  therefore  also  a  subject  of  Uer  Britannic  Majesty. 

*'2.  That  the  United  States  counsel  would  no  doubt  contend  that  chil- 
dren bom  in  the  United  States  of  British  parents  were  citizens  of  the 
United  States  as  well  as  British  subjects,  and  could  have  no  benefit  under 
the  treaty ;  bat  supposing  that  the  fact  of  birth  alone  gave  them  American 
nationality,  that  fact  would  not  deprive  them  of  their  rights  as  British 
subjects  under  the  laws  of  Great  Britain,  and  the  treaties  made  by  that 
power;  nor  could  the  United  States  impress  upon  infant  heirs  the  charac- 
ter of  American  citizens  to  the  extent  and  for  the  sole  purpone  of  shutting 
them  out  from  the  benefits  of  the  treaty  of  Washington. 

*^  3.  That  the  twelfth  article  of  said  treaty  was  intended  to  provide  for 
all  clftims  in  their  character  British,  and  in  respect  of  which  there  was  a 
right  or  duty  on  the  part  of  the  British  Government  to  obtain  redress ; 
and  that  it  was  sufficient  that  the  claim  itself  in  its  nature  and  all  its 
essential  attributes  was  a  British  claim,  as  treated  by  recognized  princi- 
ples of  international  law. 

''4.  That  by  the  laws  of  the  United  States,  their  consuls  in  foreign 
countries  (if  the  laws  of  such  countries  permit)  were  bound  to  collect  the 
personal  property  of  American  citizens  dying  there,  in  the  absence  of  any 
legal  representative ;  to  collect  and  pay  debts  due  to  them  or  by  them, 
and  to  settle  theijr  estates,  and  to  remit  the  balance  to  the  Treasury  of  the 
United  States.  This  is  done  irrespective  of  the  nationalities  of  the 
legatees  or  distributees  of  the  deceased. 

*'5.  That  manifest  injustice  would  be  done,  if  the  commissioners  deemed 
it  necessary  that  all  the  beneficiaries  of  a  claim  be  British  subjects,  and 
Her  Majesty's  counsel  cites  several  cases  as  illustrations  of  how  such 
injustice  would  be  committed. 

"6.  That  any  award  made  in  the  name  of  an  administrator  would  be 
paid  to  him,  and  would  have  to  bo  distributed  by  him  under  the  orders  of 
an  authorized  tribunal,  which  would  utterly  disregard  all  questions  of 
nationality. 

''7.  That  the  nationality  of  an  administrator  is  unimportant  and  not 
at  all  material  to  the  commission." 

The  commissioners  overruled  the  demurrers  and  gave  the  following 
decision : 

"No.  205,  James  B.  Halley,  administrator;  No.  212,  John  C.  Ferris,  admin- 
istrator, V.  The  United  States. 

''These  demurrers  are  overruled;  the  majority  of  the  commissioners 
being  of  opinion  that  where  the  claim  is  prosecuted  by  an  administrator 
in  re8x>ect  of  injury  to  property  of  an  intestate  who  was  exclusively  a 
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British  sabject,  and  the  beneficiaries  are  British  subjects  as  well  as 
American  citizens,  the  claim  may  be  prosecuted  for  their  benefit. 

''The  commissioners  are  all  of  opinion  that  the  particular  nationality 
of  the  administrator  does  not  affect  the  question." 

From  the  first  part  of  this  decision  Mr.  Frazer,  United  States 
commissioner,  dissented,as  follows : 

"  By  the  very  words  of  the  treaty  (article  12)  the  claim  must  be,  first, 
for  an  act  done  to  the  'person  or  property  of  a  British  subject;  second, 
it  must  be  made  '  on  the  part  of*  a  British  subject.  Distinctly,  then,  these 
two  things  must  concur  to  give  us  j  urisdiction.  This  is  too  plain  to  admit 
of  controversy.  The  treaty  is  the  language  of  both  governments,  and 
must  be  construed  to  effectuate  not  the  intent  of  on^  only,  but  of  both. 
If  any  of  its  terms  have  one  sense  in  Great  Britain  and  another  in  the 
United  States  by  reason  of  their  respective  laws,  neither  of  these  senses 
can  fairly  be  taken ;  another,  though  limited,  sense  must  be  sought,  com- 
mon to  both  countries.  There  is  such  a  restricted  sense  of  the  language 
employed  here.  In  Alexander's  case  I  expressed  myself  on  this  branch  of 
the  present  question.  One  bom  in  the  United  States  of  British  parents 
residing  here  would  be  protected  by  the  United  States  as  fully  as  any 
American  against  wrongs  from  other  countries,  Great  Britain  probably 
not  excepted.  And  Great  Britain  would  not,  as  against  the  United  States, 
intervene  in  his  behalf,  though  she  would  claim  him  as  her  subject,  and 
hold  him  to  accountability  as  such  if  found  bearing  arms  against  her. 
And  if  bom  here  of  British  parents  during  a  temporary  sojourn,  but  after- 
wards domiciled  in  England  and  never  residing  here,  the  United  States 
would  practically  treat  him  as  not  an  American,  refusing  to  intervene  in 
his  behalf  against  any  other  government,  though  she,  too,  would  hold  him 
to  accountability  as  a  citizen  if  found  in  arms  against  her.  And  so  of 
persons  bom  in  Great  Britain  of  American  parents.  The  treaty  is  the 
product  of  diplomacy,  providing  this  international  tribunal  for  the  amicable 
settlement  of  claims  concerning  which  each  power  could  lawfully  claim 
redress  as  it  saw  fit,  not  of  claims  for  which  it  would  have  no  right  to  claim 
redress. 

"Alexander's  case  was  a  little  different.  He  had  estates  and  a  domicil 
in  both  countries;  was  born  in  the  United  States  of  British  parents  domi- 
ciled here,  but  claiming  only  British  nationality.  This  would  be  an  inter- 
pretation of  the  treaty  which  would  maintain  our  jurisdiction  in  all  cases 
in  which  the  complaining  government  would,  by  international  law,  have 
been  at  liberty  to  demand  redress.  It  would  settle  all  such  cases,  and 
thus  effectuate  the  purpose  of  the  treaty  which  was  to  terminate  our  diplo- 
matic differences.  The  principles  above  stated,  it  seems  to  me,  apply 
quite  as  fully  where  the  person  beneficially  interested  in  the  claim  made 
before  us  is  of  both  nationalities  as  where  the  person  originally  injured, 
being  also  of  both  nationalities,  is  still  living  and  makes  claim.  To  enter- 
tain the  claim  in  either  case  is  to  assume  that  each  government  has  by 
the  treaty  recognized  its  responsibility  to  the  other  for  injuries  done  to 
those  who  are  by  its  laws  its  own  citizens  or  subjects.  This  construction, 
it  seems  to  me,  is  utterly  inadmissible.  I  can  not  possibly  bring  myself 
to  believe  that  either  government  intended  any  such  thing.'' < 


^  Am.  and  Br.  Claims  Com.,  treaty  of  May  8,  1871,  Howard's  Beport,  15; 
Hale's  Report,  20. 
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Pierre  S.  Wiltz,  pablic  administrator  for 
Me  A^inis^t    •  ^^®  parish  of  Orleans,  Loaisiana,  presented  to 
Caieof  Wilta.     '  *^^  commission  under  the  treaty  between  the 
United  States  and  France  of  January  15, 1880, 
a  memorial  in  which  he  averred  that  he  was  the  duly  appointed 
administrator  of  the  succession  of  Leon  E.  Delrieu,  a  citizen 
of  France,  who  died  in  New  Orleans  in  1879;  that  Delrieu  had 
a  claim  against  the  United  States  for  the  destruction  of  his 
property  and  for  an  imprisonment  of  thirty-three  days  by  the 
aathorities  of  the  United  States  in  1862;  and  that  the  benefi- 
cial owners  of  the  claim  were  Delrieu's  "creditors  and  heirs.'' 
To  this  memorial  counsel  for  the  United  States  demurred  on 
the  ground  that  it  did  not  aver  "that  the  alleged  beneficial 
owners  of  said  claim  are  or  ever  were  citizens  of  France.'' 

In  support  of  this  demurrer  counsel  for  the  United  States 
contended  that  the  jurisdiction  of  the  commission  was  limited 
to  claims  by  citizens  of  France;  that  while  it  was  not  essential 
that  the  citizenship  of  Wiltz  should  be  averred  or  proved,  his 
right  to  prosecute  the  case  of  the  persons  whom  he  professed 
to  represent  depended  upon  their  citizenship  in  France;  that 
as  Delrieu  was  not  living  the  loth  day  of  January  1880,  when 
the  treaty  was  ratified,  its  provisions  could  have  no  effect  upon 
hiin  personally  nor  upon  any  claim  he  might  then  have  had 
against  the  United  States,  except  so  far  as  such  claim  had  de- 
scended by  operation  of  law  to  his  heirs  or  legatees,  who  were 
themselves  at  the  date  of  the  treaty  citizens  of  France;  that 
as  to  creditors,  whether  they  were  French  or  American  citizens, 
they  were  legally  incapable  of  appearing  before  the  commis- 
sion as  claimants;  that  previously  to  the  ratification  of  the 
treaty  there  was  no  claim  on  behalf  of  Delrieu  that  could  be 
enforced;  that  it  was  by  and  through  the  provisions  of  the 
treaty  that  the  claim  had  a  legal  existence;  that  if  Delrieu's 
surviving  heirs  were  French  citizens  they  would  have  the  same 
standing  before  the  commission  that  Delrieu  himself  would 
have  had  if  living,  but  that  if  they  were  American  citizens, 
or  if,  in  the  absence  of  heirs  of  blood,  his  property  should 
descend  by  operation  of  law  to  the  State  of  Louisiana,  the 
treaty  did  not  give  to  his  heirs  or  to  the  State  of  Louisiana  a 
standing  before  the  commission,  as  they  were  not  citizens  of 
France. 

In  support  of  this  position  counsel  for  the  United  States 
called  attention  to  the  proceedings  of  the  British  and  Amer- 
ican mixed  commission  in  the  cHse  of  William  G.  Ford,  ad- 
ministrator, in  which  the  commission  allowed  the  claim  as  and 
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for  the  interest  of  Mary  G.  Barker,  who  was  a  legatee  under 
the  will  of  G.  J.  Bobinson,  the  decedent  and  original  claimant, 
and  rejected  the  claims  of  two  American  citizens,  who  were 
also  legatees  under  the  same  will;  and  to  the  case  of  Mrs. 
Grayson,  No.  2!>1,  before  the  same  commission.  31  rs.  Grayson 
claimed  as  administratrix  of  the  estate  of  John  J.  Cowley,  her 
former  husband,  who  was  when  living,  a  British  subject. 
After  the  death  of  Cowley  she  intermarried  with  one  Grayson, 
an  American  citizen.  The  commission  disallowed  her  claim  so 
far  as  it  was  prosecuted  in  her  own  right,  although  she,  as 
well  as  Cowley,  was  a  British  subject  by  birth. 

Special  counsel  on  the  part  of  the  claimant  submitted  three 
propositions  in  support  of  the  memorial: 

**1.  That  Leon  R.  Delrieu  was  the  original  owner  of  the  property 
described. 

*'2.  That  he  was  a  French  citizen  at  the  time  his  property  and  person 
were  seized. 

"  3.  That  the  acts  were  committed  within  the  jurisdiction  of  the  United 
States  by  the  military  authorities  of  the  United  States  and  during  the 
period  prescribed  in  the  treaty." 

He  also  referred  to  the  first  rule  of  the  commission,  which 
said :  <^  If  a  claimant  be  dead,  his  executor  or  administrator 
or  the  legal  representative  of  the  estate  must  appear,  unless 
it  is  shown  that  there  are  no  creditors,  and  that  the  estate  is 
settled."  He  maintained  that  the  claim  possessed  a  twofold 
character;  that  while  it  was  based  on  an  injury  to  a  French 
citizen,  it  also  involved  a  wrong  which  the  French  Govern- 
ment was  bound  to  see  redressed,  and  in  that  light  became 
national  in  its  character;  that  the  death  of  the  claimant, 
while  it  changed  the  personnel  of  the  action,  neither  lessened 
the  obligation  of  the  United  States  to  remedy  the  wrong 
inflicted  upon  a  French  citizen,  nor  changed  the  relations  and 
duties  of  the  French  Government.  He  further  contended  that 
the  commission  had  no  right  to  consider  what  disposition 
might  be  made  of  an  award,  this  being  a  matter  which  mast 
be  left  to  the  government  prosecuting  the  claim  and  to  the 
courts.  The  attention  of  the  commission  was  directed  to  the 
case  of  James  B,  Halley  v.  The  United  Stales^  No.  205,  before 
the  American  and  British  claims  commission,  and  eleven  other 
cases.  Counsel  gave  the  following  version  of  the  decision 
of  the  commissioners  in  the  case  of  Halley:  "  When  the  claim 
is  presented  by  an  administrator  in  respect  of  injury  to  the 
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property  of  an  intestate,  who,  while  living,  was  a  British  sab- 
ject,  and  the  beneftciaries  are  British  as  well  as  American 
subjects,  the  claim  maybe  presented  for  their  benefit,  and  the 
nationality  of  the  administrator  does  not  affect  the  question.'^ 
It  was  contended  by  counsel  for  the  claimant  that ''  the  name 
of  the  claimant,  or  of  the  administrator  or  representative,  is 
used  to  define  the  claim  and  adjust  the  amount  to  be  paid  for 
the  wronfj^s  committed  against  his  person  or  property,  but  for 
all  other  purposes  the  claim  is  national,  is  presented  by  the 
government  on  behalf  of  the  claimant,  and  the  sums  awarded, 
if  any,  are  to  be  paid  to  it;  hence  it  can  make  no  difference 
who  prosecutes  the  claim  of  a  French  citizen— one  who  was 
French  at  the  time  the  wrong  ^as  done  within  the  terms  of  the 
treaty.'' 

At  the  hearing,  counsel  for  the  French  Government  contended 
that  the  day  the  damage  was  done  the  claim  arose;  that  it 
was  then  a  chose  in  action^  although  it  could  not  be  enforced. 
Quoting  the  first  article  of  the  treaty,  he  maintained  that  the 
remedy  provided  for  was  in  its  nature  retroactive.  The  treaty 
did  not  refer  to  ^*  claims  that  shall  arise,"  but  spoke  of  "claims 
that  have  arisen  from  such  a  day  to  such  a  day.  Therefore, 
by  the  action  of  the  treaty,  the  claims  to-day  are  presumed  to 
have  been  perfect  as  early  as  the  day  the  damage  was  suffered ; 
the  chose  in  action  is  to-day  presumed  to  have  been  complete 
and  perfect  the  day  the  injury  was  suffered."  ''First,  the 
injuries  are  suffered  by  a  Frenchman ;  second,  they  are  suffered 
at  a  certain  date;  third,  the  right  to  recover  is  a  right  solemnly 
proclaimed  by  both  parties.  On  the  other  hand,  the  j  ur  isdiction 
of  this  commission  is  perfect,  and  the  retroaction  of  the  effect 
of  that  jurisdiction  is  plainly  set  forth  in  the  convention  of 
January  15, 1880."  Counsel  for  France  also  referred  to  the 
case  of  Phelps  v.  McDonald.  McDonald,  a  British  subject,  had 
been  engaged  in  business  in  the  United  States,  and  was  a 
bankrupt  under  the  laws  of  the  United  States.  He  was  the 
owner  of  a  claim  against  the  Government  of  the  United  States 
which  he  had  obtained  by  purchase  from  his  assignee.  An 
award  was  made  to  McDonald,  and  the  Supreme  Court  held 
that  the  moneys  belonged  to  his  creditors.  Several  other  cases 
were  cited  by  the  counsel  for  the  Kepublic  of  France,  and, 
among  others,  Agnes  Crook  .McLeane,  administratrix  {Ala- 
bama Claims  Court,  p.  112),  Charles  M.  Smith  and  Agnes  Pol- 
lock (British  and  American  Claims  Commission,  Howard's 
5637— Vol.  3 8 
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Eeport,  p.  15) ;  also  Elizabeth  Sliermau's  case  (p.  69  of  the  same 
report) ;  and,  in  conclusion,  he  stated  that,  as  a  matter  of  fact, 
awards  made  by  international  commissions  were  paid  by  one 
government  to  another. 

The  majority  of  the  commission,  Baron  de  Arinos  and  Mr. 
Aldis,  rendered  the  following  decision: 

Washington,  January  19 ^  iss2. 

"Leon  R.  Delrieu,  a  French  citizen,  died  at  New  Orleans, 
April  15th,  1879.  He  was  the  original  owner  of  this  claim.  lie 
was  a  French  citizen  both  at  the  time  he  suffered  the  loss  and 
at  the  time  he  died. 

"  Pierre  S.  Wiltz,  of  New  Orleans,  tiles  this  claim  as  the  duly 
appointed  administrator  of  Delrieu.  He  states  in  the  memorial 
that  the  present  beneficial  owners  of  the  claim  are  the  creditors 
and  heirs  of  said  Delrieu,  *  who  are  legally  represented  by  your 
memorialist.' 

"He  does  not  state  that  the  creditors  and  heirs  of  Delrieu, 
or  any  of  them,  are  French  citizens. 

"The  counsel  of  the  United  States  demurs  on  the  ground 
'that  it  does  not  appear  from  the  memorial  that  tlie  alleged 
beneficial  owners  of  the  claim  are,  or  ever  were,  citizens  of 
France.'  He  claims  that  tiiis  conimission  has  no  jurisdiction 
of  a  claim  unless  at  least  some  one  of  the  beneficial  owners  is 
a  French  citizen.  He  admits  that  the  nationality  of  the  admin- 
istrator is  of  no  account,  for  he  has  no  beneficial  interest  and 
merely  represents  the  reiil  claimants. 

"  The  counsel  of  France  claims  that  as  Delrieu  was  a  French 
citizen  at  the  time  he  suffered  the  loss,  and  so  continued  up  to 
the  time  of  his  death,  the  administratcu*  of  his  estate  has  the 
right  to  present  and  recover  for  the  claim  although  none  of  his 
creditors  and  heirs  are  French  citizens. 

'•This  is  a  question  of  jurisdiction. 

'*In  deciding  it  we  must  be  governed  by  the  language  and 
meaning  of  the  convention. 

"We  think  it  was  not  enough  that  the  deceased  was  a  French 
citizen  when  he  suffered  the  loss  and  when  he  died,  and  that 
his  administrator  ])resents  the  claim.  It  should  further  appear 
that  the  real  and  beneficial  claimants,  who  will  ultimately 
receive  the  amount  that  may  be  allowed,  are  French  citizens; 
and  they  must  appear  and  present  their  claims.  This  appears 
to  us  to  be  the  plain  meaning  of  the  first  and  second  articles 
of  the  convention.  They  do  not,  in  our  judgment,  admit  of 
any  other  construction. 

''We  do  not  think  it  necessary,  at  this  time,  to  make  any 
further  statement  of  tiie  reasons  for  this  decision. 

''The  demurrer  is  therefore  sustained,  and  the  claim  is  dis 
allowed." 
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Besides  coucarriuf?  iu  the  decision  of  the  commission,  Mr. 
Aldis  filed  an  opinion  in  which  he  maintained  the  following 
views: 

**  I.  The  conveution  which  created  this  commission  determines  its  jaris- 
diction.     *     »     • 

''Articles  I.  and  II.  describe  the  claims  of  which  we  have  jurisdiction. 

'*Art.  I.  Claims  against  the  United  States  are  described  as  follows: 
'All  claims  on  the  part  of  corporations;  companies,  or  private  individuals, 
citizens  of  France,  upon  the  Government  of  the  United  States,  arising  out 
of  acts  committed  against  the  persons  or  property  of  citizens  of  France 
not  iu  the  service  of  the  enemies  of  the  United  States,  or  voluntarily  giv- 
ing aid  or  comfort  to  the  same,  by  the  civil  or  military  authorities  of  the 
Government  of  the  United  Strtes/  etc.,  'shall  be  referred  to  three  com- 
missioners/ etc. 

"By  this  article  two  things  are  plainly  required  as  to  citizenship— 1st, 
that  the  '  private  individuals*  who  are  claimants  must  be  French  citizens; 
and  2d,  that  the  acts  out  of  which  the  claim  arises  must  have  been  com- 
mitted against  the  persons  or  property  of  French  citizens  not  in  the  service 
of  the  Confederacy,  or  voluntarily  giving  aid  or  comfort  to  tbe  same. 

"Art.  II.  provides  that  Hhe  commission  shall  examine  and  decide  all 
claims  of  tbe  aforesaid  character  presented  to  them  by  the  citizens  of 
either  country,'  etc.  This  plainly  means  that  the  person  who  presents 
the  claim — that  is,  the  real  claimant — must  be  a  citizen  of  tbe  country 
through  whose  agent  he  makes  claim.    •    •    * 

"It  speaks  in  the  present;  it  means  those  who  now  present  the  claim 
and  who  are  now  French  citizens.  It  does  not  say  who  now  are  *or  have 
been'  French  citizens.  It  does  not  say  'French  citizens  or  the  heirs  of 
deceased  citizens  of  France.'    *     »     * 

"  One  who  was  once  a  citizen,  but  whose  citizenship  has  been  ended  by 
death,  who  no  longer  owes  allegiance  or  can  render  service  to  tbe  state, 
and  who  can  no  longer  receive  protection  from  the  state,  would  not  in 
ordinary'  language  be  described  as  a  *  private  individual  * — 'a  citizen'  who 
is  to  'present  his  claim.'  Delrieu,  as  a  private  individual,  has  ceased  to 
exist.  He  can  have,  can  present  no  claim.  At  his  death  it  passed  to  his 
heirs.  He  can  no  longer  be  a  citizen.  His  allegiauce  ended  with  his  life. 
He  does  not  even  present  the  claim  by  this  administrator;  for  the  ailmin- 
istrator  in  his  memorial  says  the  'present  beneficial  owners  are  the 
creditors  and  heirs  of  Delrieu,  who  are  legally  represented  by  your  memo- 
rialist.'    •     *     * 

"The  force  of  the  words  used  in  the  second  article — 'the  commission 
shall  decide  all  claims  of  the  aforesaid  character  presented  to  tbem  by  the 
citizens  of  either  country' — as  indicating  that  the  real  claimants  who  pre- 
sent them  must  be  citizens  is  sought  to  be  avoided  by  saying  that  the 
words  were  'accidentally  nsed'  by  Mr.  Evarts.  Their  force  is  too  potent 
and  significant  to  admit  of  such  an  explanation,  and  few  public  men  are 
more  notable  than  the  geirtleman  referred  to  fur  selecting  words  not  'by 
accident'  bat  with  intent  to  express  the  exact  meaning.  The  words  used 
show  that  the  real  and  living  persons  arc  meant.  *  *  *  France  has  no 
pecuniary  interest  iu  the  award.  She  asks  pecuniary  compensation,  not 
for  herself,  bat  aa  reparation  for  the  wrong  done  her  citizens. 
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*'It  is  urged  that  the  claim  belongs  to  the  estate  of  the  deceased,  and 
that  if  the  deceased  was  a  citizen  of  France  that  is  enough.  In  reality 
'the  estate  of  the  deceased'  is  only  another  form  of  expression  for  'the 
heirs  of  the  deceased  claimant.'  Upon  the  death  of  the  ancestor  the  claim 
descends  to  the  heirs  (subject  to  the  debts  of  creditors,  but  none  are  here 
shown),  who  then  become  the  owners  of  the  claim — the  real  claimants — 
and  who  are  'private  individuals/  not  'une  entity  impersonnelle/  They 
do  not  appear  before  us  as  claimants,  probably  because  they  are  not 
French  citizens  and  can  not  take  the  oath  required  by  onr  rules  that 
they  are  French  citizens.  Hence  they  seek  to  evade  the  provisions  of  the 
convention  requiring  the  claimants  to  be  French  citizens  by  putting  for- 
ward an  administrator  as  claimant,  who,  because  he  is  not  a  real  claimant, 
but  only  a  mere  representative  of  others,  need  not  be  a  French  citizen  nor 
make  oath  that  he  is.     *     *     * 

"It  is  in  the  nature  of  all  judicial  proceedings  that,  so  far  as  possible, 
the  real  parties  whose  rights  are  to  be  investigated  and  who  will  be  bound 
by  the  judgments  rendered  shall  appear  and  be  made  parties.  Especially 
should  this  be  so  when  the  very  right  to  recover  depends,  as  it  does  here, 
upon  two  facts  which  are  personal  to  the  claimants,  viz,  French  citizen- 
ship and  neutrality — facts  which  can  not  be  investigated  until  the  real 
claimants  are  known.    *     *     * 

"  II.  The  reason  of  the  case,  as  well  as  the  terms  of  the  convention, 
requires  that  the  claimants  should  be  French  citizens.  French  citizens 
owe  France  allegiance  and  service  in  peace  and  war,  and  in  return  are 
entitled  to  her  protection.  But  American,  British,  German,  or  other  for- 
eign citizens  do  not  owe  France  allegiance  and  can  not  claim  her  protec- 
tion. She  will  not  interfere  in  their  behalf,  but  leaves  them  to  the  pro- 
tection of  their  own  governments.  Especially  France  ought  not  to  and 
will  not  interfere  in  behalf  of  American  citizens  against  their  own  gov- 
ernment. That  wonld  justly  be  regarded  as  offensive  to  the  dignity  and 
honor  of  the  United  States.     *    *     * 

"III.  The  precedents  all  sustain  this  decision. 

"The  claims  of  British  subjects  against  the  United  States,  which  the 
British  and  American  Claims  Commission  was  established  to  a^nst,  were 
of  the  same  character  as  the  claims  of  French  citizens  which  this  com- 
mission is  to  settle.  Hence  the  treaty  which  created  that  commission 
served  as  the  model  of  this,  and  the  articles  of  that  treaty  and  of  this 
convention  are  almost  uniformly  the  same,  both  in  substance  and  language. 
On  the  point  of  citizenship  they  are  the  same.  Hence,  decisions  of  that 
commission  are  of  g^eat  value  for  onr  instruction  and  guidance.  The 
decision  of  that  commiHsion  in  the  case  of  Mrs.  Grayson  (No.  291,  Hale's 
Report,  p.  19)  is  directly  iu  point  to  sustain  the  decision  we  now 
make.  *  *  •  We  can  hardly  suppose  that  this  decision,  then  a  recent 
one,  was  unknown  to  the  learned  Secretary  of  State  and  the  able  and 
accomplished  French  minister,  who  negotiated  this  convention.  •  •  • 
If  it  be  true,  as  stated  in  the  brief  for  Roman,  that  this  decision  of  the 
British  and  American  Claims  Commission  is  'against  public  law,  justice, 
and  equity,  and  has  been  shown  to  be  in  practice  ui^ust,  inequitable,  and 
utterly  vain  and  futile,'  it  seems  as  if  it  would  have  attracted  the  atten- 
tion of  the  gentlemen  who  drew  up  the  convention,  and  that  they  wonld 
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liave  mserted  some  article  in  it  to  gaard  against  suoh  a  decision  in  tbe 
fatnre.  We  think  the  decision  was  right;  that  the  precedent  is  a  goo<l 
one,  and  onght  to  b«  followed. 

^^  We  are  not  aware  that  any  precedent  can  be  found  in  the  Judgments 
of  any  international  commission  snstaining  the  doctrine  that  the  citizen- 
ship of  a  fleceased  claimant  is  sufficient  when  the  real  claimants  are  not 
citizens.  The  case  of  Comegys  v.  Fasae  has  been  much  pressed  m  an 
authority  for  this  doctrine,  but  the  qnestion  that  arises  here  did  not  arise 
in  that  case.  Vasse  and  his  assignees  were  alive^  and  the  international 
court  had  fall  Jurisdiction.  •  •  »  The  questions  in  that  case  were  not 
as  to  what  facts  were  necessary  to  give  the  international  commission  juris- 
diction, but,  1st,  whether  the  award,  being  to  the  assignees,  was  conclu- 
SiTe  against  Vasse ;  and,  2d,  whether  the  claim  under  the  bankrupt  laws 
pas8e<l  to  the  assignees.  «  *  •  The  passage  cited  from  Judge  Story's 
opinion  was  a  mere  ^obiter  dictum,^  true  in  that  case,  but  not  correct  if 
Vasse  had  been  dead  and  the  question  had  arisen  whether  his  heirs  or 
assignees,  not  being  American  citizens,  could  present  the  claim  and  give 
the  commission  Jurisdiction.  *  *  *  In  this  connection,  it  is  j^roper  for 
us  to  say  that  no  question  as  to  the  ultimate  distribution  of  the  fund 
among  those  who  may  claim  it  by  conflicting  titles  can  arise  before  us. 
We  inquire  as  to  who  the  claimants  are,  and  whether  they  are  French 
citizens  only  so  far  as  it  is  necessary  to  give  us  Jurisdiction,  and  in  the 
decision  we  here  make  there  is  nothing  that  conflicts  in  the  least  with 
the  decision  of  Comegys  v.  Vasse,  When  jurisdiction  is  established,  then 
the  award  is  given  to  the  claimants,  as  they  are  entitled  to  it  according 
to  the  evidence. 

''IV.  If  the  statements  in  the  memorial  are  sufficient,  then  it  need  only 
be  proved  that  Delrieu  was  a  French  citizen  and  did  not  aid  the  Confed- 
eracy to  entitle  the  heirs  to  the  award.  They  need  not  prove  that  they 
were  neutral.  It  is  enough  that  Delrieu  was.  These  real  claimants, 
though  in  the  service  of  the  Confederacy  during  the  whole  four  years  of 
the  war,  will  receive  compensation,  while  the  claims  of  all  other  French 
claimants  would  be  defeated  by  such  facts. 

'^But  it  is  when  we  consider  the  real  claimants  as  American  citizens 
that  the  unreasonableness  of  the  doctrine  is  most  apparent. 

"Suppose,  when  this  convention  was  being  framed,  that  the  French 
Government  had  said,  *  We  wish  that  American  citizens,  who  are  the  heirs 
of  deceased  French  citizens,  shall  have  the  same  right  to  an  allowance 
for  the  claims  of  the  deceased  that  French  citizens  have,'  the  American 
Government  woold  have  replied, '  No ; '  and  for  two  reasons.  1st.  We  take 
care  of  and  protect  the  rights  of  American  citizens,  and  it  is  not  for  any 
foreign  government  to  interfere  in  their  behalf  against  us.  2d.  The  rule 
aa  to  them  and  their  conduct  and  obligations  to  the  government  is  very 
different  from  that  of  French  citizens.  French  citizens  were  bound  only 
to  be  neutral,  and  they  did  their  whole  duty  if  they  remained  strictly 
neutral.  But  American  citizens  were  bound  to  be  loyal  to  the  govern- 
ment— to  actively  aid  it  when  called  upon.  Neutrality  was  not  enough 
for  them ;  and  their  claims  can  not  be  allowed  on  the  proof  of  neutrality, 
as  those  of  French  citizens  are. 

"But  it  is  upon  the  plain  language  of  the  convention  that  we  rest  this 
deciBion.     We  allude  to  the  reason  of  the  case,  the  precedents  of  the 
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British  and  American  claims  comuiission,  and  the  nureasonahle  results  to 
follow  from  a  contrary  rule  only  as  strengtheuin)^  the  conclusion  which 
we  draw  from  the  text  of  the  convention." 

In  a  disseutiug  opinion  M.  de  Geofroy  placed  niach  stress  on 
the  case  of  Comegys  v.  Vasse.^  After  quoting  from  that  case 
he  said : 

''L'administratenr  reprdsentant  le  mort  ot  Thi^ritaj^e,  non  les  hdritiers, 
il  est  done  snperflii  de  rechercher,  aiusi  que  le  fait  mon  coll^goe,  si  ces 
h^ritiers  sont  on  no  sont  pns  des  ritoyens  fran^ais  ot  de  discater  snr  la 
question  de  notre  juridiction. 

''Notre  juridiction  dans  lo  cas  prc^sent  est  parfaite  et  sur  la  personne  et 
snr  la  chose,  car  nous  avons  devant  nous  les  deu^c  conditions  demand^s 
par  mon  collogue : 

**1^.  La  rc^clamation  d'un  citoyen  franyais. 

''2^.  Une  rc^clamation  pour  des  actes  commis  centre  la  personne  on  la 
propri^t^  d*un  citoyen  francaia  n*uyant  pas  ot^  an  service  de  la  Conff^d^- 
ration  on  lui  ayant  donn^  aide  et  support. 

'' Qai  est  ce  citoyen  fran^ais  ?  Ost  Delrieu,  qui  n'a  jamais  cess^  de  T^tre 
ct  4u'on  n'accuse  pas  d'avoir  servi  ou  aid6  la  Conf^d<^ration.  C'est  loi 
Delrieu,  le  ddlunt,  qui  a  souffcrt;  la  reclamation  est  sienne;  ne  Tappelle-t- 
on  pas  r  ''original  owner ^'f  Nous  u'avons  pas  hesoin  d'autres  parties 
pour  prendre  connaisance  de  la  cause. 

''Les  Conseilsde  France  ont  <^tabli  deux  points  principaux  dans  cette 
affaire  Wiltz- Delrieu  et  dans  eelle  de  Sigismund  Roman,  qui  est  ii  pen  pr^ 
identique: 

''1".  Une  rdclamation  nait  du  jour  oh  le  pr<^judice  a  <5t6  caus^  et  elle 
appartient  en  propri(^t<5  a  la  personne  qui  a  subi  le  dommage;  par  conse- 
quent, si  cette  personne  meurt,  elle  entre  dans  la  succession  et  fait  partie 
des  valeurs  k  reconvrer  do  cette  succession. 

"  2^.  C'est  par  les  mains  du  Gouvemement  de  ce  propri^tairo  original 
ou  primitif  de  la  r(^clamation  que  celle-ci  ost  pr<58ont<^e;  il  s'en  suit  que  le 
Gouvernement  de  la  R^publique  Fran^aise  a  quality  pour  faire  valoir  les 
droits  posthumes  d'un  de  ses  ci  toy  ens  dofunt. 

"  Les  Conseils  des  Ktats  Unis  so  fondant  sur  une  interpretation  judaiqne 
du  Traite  de  1880  ne  voulent  consid^ror  que  los  ayants  droit  ('beneficia- 
ries') actuels  de  la  reclamation. 

"lis  all^guent  que  la  reclamation  ne  date  que  du  jour  de  la  signature 
du  Traite;  que  c'est  le  Traite  qui  la  cr^^e;  que  la  mort  du  r^clamant 
detrnit  la  reclamation  et  libore  le  Gouvemement  oontre  leqael  elle  est 
eievee. 

"Mon  coll^gue  des  Etats-L'nis,  trop  prudent  pour  reprodaire  ces  propo- 
sitions veritablement  extraordinaires,  n'en  adopto  pas  moins  les  conse- 
quences pour  oreer  une  theorie  toute  uouvelle,  celle  de  la  doable  natio 
nalite  de  la  reclamation. 

"Cette  uecessite  de  la  double  nationality  dont,  soit  dit  en  passant,  on 
ne  parlait  pas  (Fabord  et  qui  semble  avoir  ete  decouverte  dans  le  cours  de 
la  discussion,  je  ne  la  vois  nulle  part  artieuiee  dans  le  Traits.  C*est  par 
une  induction  forcee  et  en  rattachant  les  unes  aux  autres  des  phrases  inoo- 
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h.-rcntes  du  Traits  qu'oD  lui  donne  aiijourd'hai  un  corps.  Si  une  ooDdition 
aussi  importante,  et  je  puis  dire  foDdatneiUale,  avait  ^t^  dans  la  peDSi^e  des 
negociatenrs  da  Traits,  ceux-ci  o'euKsent  pas  manqiK^  de  la  fonnaler  on 
termes  expres  et  distincts. 

''La  citation  d^ine  decision  de  la  Commission  Anglaise  dans  an  cas 
analogue  d'administrateur  n'est  pas  concluante.  II  eut  falla  rappeler  en 
mome  temps  que  cette  dt^cision  a  ^t^  aniversellement  et  jnstement  attaqn(^e 
et  n*a  pas  fait  precedent  dans  cette  Commission. 

'*  Vainement  aussi  a-t-on  prt^tendu  otablir  une  similitude  avec  le  cas  de 
TArche v^que  Perch^ ;  les  deux  cas  sont  tout  si  fait  ditf^rents.  Mgr.  Percb6 
r^clamant  primitif  avait  volontairement  abdiquo  son  droit.  La  R<^pa- 
bliqne  Fran^aise  n*avait  plus  a  le  prott'ger.  Feu  Delrien  lui,n*a  jamais 
abdiqn^  le  sien.  Des  le  ddbut  il  Tavait  remis  entre  les  mains  de  son  Gon- 
Ternement ;  il  y  est  reste  durant  sa  vie,  il  y  est  re.st6  apres  sa  mort.  Aucuu 
acte  ne  Ten  a  retiro  et  rieu  n'a  d<^li<^  le  Gouvernemeut  Fran^ais  du  devoir 
de  le  sou  ten  ir. 

'*  11  n'est  pas  pins  admissible  de  prt'^t-endre  que  du  moment  que  Delrien 
est  mort  son  allegoance  a  cess*^.  EUe  a  ce8s<5  si  Ton  veut,  naturellement, 
luais  les  dr jits  acquis  en  vertu  de  eette  alleg(^ance  et  qui  en  d^coulent  ne 
sont  point  morts  ni  par  consr-quent  la  r<^clamation. 

''  L'allcgation  que  la  reclamation  n'est  point  uu  droit  transmis  par  heri- 
tage, que  cVst  nu  droit  qui  ne  prend  naissanoe  que  du  jour  de  la  signature 
du  Trait<^  du  15  Janvier  1880,  et  aux  termes  de  ce  Traitd  seulement  en  faveur 
de  citoyens  fran^ais,  n'est  pas  davantage  soutenable. 

''Si  la  reclamation  d'un  raort  ne  fait  pas  partie  de  sa  succession,  pour 
quoi  avoir  admis  dans  le  Reglement  qu*elle  serait  prdsentoe  par  Tadminis- 
trateur? 

"  Si  elle  ne  date  que  du  15  Janvier  1880,  pourquoi  une  fois  reconnue  juste, 
lui  attribuera  t-on  des  int<^rets  i\  partir  du  jour  oil  le  dommage  a  6t^ 
commist 

"Lav^rit45  est  que  la  r(^clamation  date  du  jour  ou  le  dommage  a  ^t<5 
commis.  Ce  jour-1^  les  Etats-Unis  out  contract*^  une  dette  envers  Delrien. 
M.  Seward  dans  ses  notes,  le  Pr(^sident  Lincoln  dans  son  message  Pont 
reconnu.  Ce  droit  cr^<»  en  faveur  de  Delrieu  est  restd  en  suspens  pendant 
15  ou  20  ans,  non  par  la  faute  de  son  possesseur,  ni  par  aucun  renoncement 
de  sa  part,  ni  par  aucune  prescription ;  mais  il  n'a  pas  pour  cela  H6  dimi- 
nu^  d'un  atome;  ni  les  d^'Jais  ni  la  mort  n*ont  pu  le  d(5truire.  II  som- 
meillait  intact  sous  la  sanvegarde  du  Gouvernement  Fran^-ais.  C'<5tait 
comme  une  lettre  de  change  endossi^'C  par  la  France  et  restive  en  porto- 
feuille ;  Delrieu  en  mourant  a  pu  la  transmettre  en  toute  confiance  ii  nes 
h^ritiers,  comme  on  transmet  une  cri^ance  h  recouvrer,  certain  <iu'un  jour 
viendrait  ou  elle  serait  pr^sent/e  et  qu'il  y  serait  fait  honneur. 

"Le  jour  est  venu.  Le  traite  du  I.t  Janvier  en  instituant  le  tribunal 
charg6  de  rendre  justice  a  fourni  it  la  cr^ance  de  Delrieu  contre  les  Etats- 
Unis  le  moyen  de  seproduire;  nous  n'avons  qvC'ik  Texaminer;  si  elle  est 
valable,  si  les  faits  sur  lesqnels  est  fond<^e  la  reclamation  sout  prouvcs ;  8'il 
y  a  lieu  h  indemnity,  c'est  a  la  France  qu'elle  doit  Hre  pay^e,  au  credit  de 
la  reclamation  'in  favor  of  the  claim.' 

"Ce  produitderindemnite  tseraensuite  joint  a  la  masse  des  autres  bieus 
de  la  succession  pour  etre  distribue  aux  h^ri tiers  im  aux  creanciers,  dans 
la  proportion  que  le  juge  ordinaire  seul  est  appelc  a  determiner. 
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''  La  distribntion  ne  nous  regarde  pas.  Elle  est  esBentiellment  da  ressort 
des  tribunaux.  Nous  ne  sommes  pas  un  tribunal  de  droit  commun,  ni  un 
syndicat  charg<S  de  faire  h  chacun  sa  part.  Nous  sommes  appel^s,  je  le 
r^pt^te,  h,  decider  s'il  j  a,  ou  n'y  a  pas  lieu  k  indemnity  et,  celle*ci  accord^e, 
la  rdpartition  n'est  pas  notre  affaire;  nous  n^avons  pas  quality  poor  en 
distribuer  le  montaut  aux  h^ritiers,  pas  plus  qu'aux  cr^nciers,  ni  vdrtlier 
Femploi  qui  sera  fait  de  la  somme. 

^'Mais,  dit-on,  pourquoi  la  R^publique  Fran^aise  sHng^rerait  elle  de 
prot6ger  des  gens  qui  ne  lui  appartiennent  plud'et  des  int^r^ts  qui  ne  sont 
plus  les  siensf 

''A  cela  on  r^pond  en  r^p^tant  que  ces  int^rdts  et  ces  int<5ress6s elle  ne 
peut  pas  les  suivre;  les  ayants  droit  anjourd'lmi  strangers,  x>envent  re- 
devenir  domain  fran^ais;  les  srdances  sont  transmissibles.  Un  exemple 
d'aillears  suffira^  d^montrer  que  la  theorie  am^ricaine,  sous  couleur  d'ex- 
clure  seulement  les  int^rdts  ^trangers^  atteint  et  exclut  en  mt^me  temps  les 
int6r^ts  fran^ais. 

^'Qu'on  suppose  dans  une  reclamation  une  juste  indemnit<^  de  $100,000 
et  $50,000  de  dettes,  4  hdritiers,  dont  un  seul  rest^  fran^ais  et  3  devenas 
amdricains.  Conform^ment  h,  ropinron  de  mon  ooll^gue  nous  ne  devrons 
donner  k  Tadministratenr  pour  ce  seul  h^ritier  fran^ais,  que  le  quart,  o'est-ii- 
dire  $25,000;  mais  aussit6t  viendront  les  cr^anciers,  quelle  que  soit  leur 
nationality,  qui  poursnivront  Tadministratenr  en  payement  de  la  totality 
des  $50,000  dus ;  puis  les  eoh^ritiers  am<5rioaius  lesquels,  en  d^pit  de  rex- 
elusion  que  nons  aurons  cru  devoir  prononcer  centre  enx,  auront  recoors 
contre  radministratenr  et  r<5clamcront  leur  part  de  rh^ritnge  que  les  tri- 
bunaux ne  pourront  refuser  de  lear  adjuger,  en  sorte  que  Th^ritier  rest^ 
fran^ais  non  seulement  n'aura  pas  son  qnart,  mais  sera  expose  ^  payer  ce 
quHl  n*aura  pas  re^u  et  que  Punique  r^sultat  sera  de  faire  profiter  le  gou- 
vernement  am<^ricain  des  f  abandonn^s.  Ce  n'est  ^videmment  pas  1^  ce 
que  les  deux  gonvernements  ont  vonlu  dire  dans  le  Traits.  Le  seul  moyen 
de  ne  pas  arriver  h  des  consdquences  anssi  monstrueuses,  de  roster  dans 
rintentiou  du  Trait<^,  j'ajouterai  dans  la  justice  et  le  bon  sens,  c'estde 
payer  an  mort,  par  Tentremise  de  Tadministrateur,  ce  qui  eut  H6  pay^  a  sa 
personne  s'il  <^tait  vivant,  ou,  danslecas  oii  Ton  croiraitabsolument  devoir 
faire  une  distinction  entre  les  hi^ritiers,  d'attribuer  au  seul  rest^  fran^ais  et 
jug<5  digne,  la  totalit<^  produit6  de  la  rc^claniation. 

'*  En  r(^.sumd :  dans  mon  opinion,  c'est  le  dommage  caus^  qui  a  cr^  le 
droit  du  r^clamant;  par  consequent  la  r<^clamation  date  du  jour  du  dom- 
mage caus6  et  non  du  jour  de  la  signature  du  Trait<^. 

**Le  Trait<5  n'a  pas  cr^d  la  reclamation,  il  a  seulement  cr^^  pour  elle  le 
moyen  de  se  produire  officacement. 

''La  reclamation  ne  meurt  point  avcc  le  rcclamant  et  la  mort  de  celui-ci 
ne  d^gage  pas  les  Etats-Unis;  la  reclamation  survit,  elle  est  constitueo 
moralement  snr  le  mort  pourvu  que  celui-oi  n'ait  pas  personnellement 
alidnd  son  droit  ot,  en  fait,  elle  est  personifiee  dans  Tadministrateur,  non 
dans  les  heritiers  qni  ne  sont  admis  i\  prouver  leur  capacity  qn'aprt'S  r^gle- 
ment  de  la  succession  par  I'administrateur  et  devant  los  tribunaux  ordi- 
naires  et  non  devant  nous. 

''Nous  sommes  incompetents  a  faire  la  repartition,  comnie  le  reconnalt 
trt'^s bien  M.  le  juge  Aldis  lui-m^me  lorsqu'il  dit:  'No  question  as  to  ulti- 
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mate  diatribntion  of  (he  fond  among  those  who  may  claim  it  by  conflicting 
titles  oan  arise  before  us/  etc. ;  rien  dans  le  Traits  ne  noos  investit  de  ce 
droit;  e'est  cepeadant  ii  cela,  qne  nous  serions  forc^ment  amends  si  noas 
consid^rioQS  dans  cette  affaire  la  personne  des  b^ritiers  an  lien  de  ne  con- 
sid^'rer  qne  celle  da  mort  et  sou  boirie. 

''Comme  consideration  g^n^rale  eufin,  ce  nVst  pas  la  faute  duGonveme- 
ment  Fran^ais  si,  depuis  20  ans,  une  partie  des  r6clamants  a  disparu  par  la 
mort  et  le  Goavemement  des  £tats-Unt8  ne  saurait  ^tre  admis  k  b<^n<^ficier 
de  sa  n<^gligence  et  du  retard  qa*il  a  mis  h  rendre  justice,  sans  quo!  an 
gouvemement  poarrait  presque  toujours,  en  i^oumant  pendant  20  oa  30 
ann^Fes  an  r^glement  de  reclamations,  se  d^barrasser  de  la  plupart,  ce  qui 
est  inadmissible. 

''Je  repousse  done  le  demurrer." 

After  the  decision  sustaining  the  demurrer  of  counsel  for  the 
United  States  was  rendered,  the  commission,  upon  the  motion 
of  counsel  for  France,  ma<le  January  19, 1882,  suspended  so 
much  of  the  decision  as  disallowed  the  claim,  and  gave  the 
memorialist  twenty  days  within  which  to  show  the  interests 
of  French  citizens.  Wiltz,  on  January  28,  1882,  submitted 
what  was  called  a  '*  reply  to  the  demurrer,''  in  which  he  set 
forth  that  certain  persons,  citizens  of  France,  were  the  heirs 
and  beneficial  owners  of  the  claim  described  in  the  memorial. 
Counsel  for  the  United  States  thereupon  objected  to  the  fur- 
ther consideration  of  the  case  (1)  on  the  ground  that  as  it  had 
been  decided  that  the  facts  stated  in  the  memorial  did  not  give 
the  comuiission  jurisdiction,  and,  consequently,  that  he  had  no 
standing  before  the  commission  upon  his  memorial,  neither 
he,  nor  counsel  for  France  in  his  behalf,  could  make  any 
motion  which  involved  the  validity  of  the  memorial^  (2)  on 
the  ground  that,  even  if  any  allowance  could  be  made,  the 
paper  submitted  by  Wiltz  did  not  authorize  him  to  act  for  the 
persons  whom  it  presented  as  the  heirs  of  Delrieu  and  bene- 
ficial owners  of  the  claim;  and  (3)  on  the  ground  that  as,  when 
the  motion  to  suspend  the  decision  was  made,  the  time  for 
filing  memorials  under  the  treaty  had  expired,  it  was  not 
competent  for  the  commission  to  permit  any  amendment  or 
grant  any  motion  which,  by  operating  to  revive  the  memorial 
and  give  Wiltz  a  standing  before  the  commission,  would  be 
equivalent  to  the  allowance  of  a  new  memorial. 

Counsel  for  France,  on  the  other  hand,  contended  that  the 
paper  filed  January  28, 1882,  was  a  compliance  with  the  deci- 
sion of  the  commission,  and  was  not  to  be  considered  as  an 
amendment  of  the  memorial.  He  also  relied  upon  a  stipula- 
tiou  between  counsel  to  the  effect  that,  upon  the  reassembling 
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of  the  commission  in  tbe  autumn  of  1881,  briefs  would  be  sub- 
mitted on  demurrers  in  typical  cases  deemed  important  by 
counsel  for  either  government. 

The  position  taken  by  counsel  for  the  United  States  was 
sustained  by  a  majority  of  the  commission  in  a  decision  filed 
January  31, 1882,  in  these  words: 

''Before  the  French  and  American  Claims  Commission,  upon 
the  motion  of  the  counsel  for  France  to  susi>end  the  order  dis- 
allowing the  claim  and  permit  the  'reply  to  the  demurrer'  of 
the  administrator,  stating  that  there  are  two  heirs  of  the 
deceased  Delrieu  living  in  France,  who  are  French  citizens, 
and  for  whom  he  wishes  to  appear,  to  be  tiled,  and  for  the  admin- 
istrator to  appear  for  them — 

"Jt  is  ordered^  That  the  motion  be  denied  and  the  amend- 
ment, or  'reply  to  the  demurrer,' by  which  the  administrator 
appears  for  the  two  heirs  instead  of  their  appearing  for  them- 
selves, is  rejected,  and  the  decision  of  the  commission  that  the 
claim  of  tho  administrator  be  disallowed  is  confirmed." 

Mr.  Boutwell,  in  his  report,  says: 

'*The  proceedings  in  the  case  of  Wiltz,  and  the  decision  of 
the  majority  of  the  commission,  justify  the  following  conclu- 
sions : 

''1.  That  in  case  of  the  death  of  a  claimant  it  was  competent 
for  his  legal  representative  to  appear  and  prosecute  the  claim, 
and  that  without  reference  to  the  nationality  of  the  represent- 
ative. 

"2.  In  order  that  jurisdiction  should  be  taken  by  the  com- 
mission it  was  necessary  that  the  memorial  should  set  forth  as 
facts  (1)  that  the  decedent  was  at  the  time  the  loss  occurred  or 
the  injury  was  sustained  a  citizen  of  the  country  prosecuting 
the  claim;  (2)  that  the  heirs  or  legatees  who  would  receive  the 
benefits  of  any  award  that  might  be  made  were  also  citizens  of 
the  same  country  at  the  time  the  treaty  was  ratified,  and  (3) 
that  the  memorialist  was  duly  autiiorized  to  appear  in  behalf 
of  the  beneficiaries." 

In  1864  Mrs.  Clemencia  liomerez  de  Willet, 
Bightof  anAdmini..  ^.^^^  ^  William  E.  Willet,  a  citizen  of  the 
tratrlx;  Case  of 
Mrs.  wmet.  United  States,  presented,  in  her  own  behalf 

and  "in  representation  of  her  minor  children, 
Guillermo,  Adriono,  Neivet,  Clemencia,  and  Dolores  Willet, 
had  in  marriage  with  the  >orth  American  citizen,"  William  E. 
Willet,  a  petition  to  the  United  States  minister  at  Caracas, 
l>raying  his  intervention  in  respect  of  a  claim  against  Ven- 
ezuela for  wrongs  done  to  her  late  husband.  Subsequently 
Mrs.  Willet,  as  administratrix  of  her  deceased  husband,  pre- 
sented the  claim  to  the  commission  under  the  convention  be- 
tween the  United  States  and  Venezuela  of  1806,  and  received  au 
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award,  tbe  certificates  of  which  she  afterward  sold  and  traivs- 
\  ferred  to  two  other  persons,  ap[)arently  citizens  of  the  United 
States,  by  whom  claims  were  presented  to  the  commission 
under  the  convention  between  the  United  States  and  Vene- 
zuela of  December  5, 1885.  The  office  of  this  commission  being, 
among  other  things,  to  reexamine  on  the  merits  claims  pre- 
sented to  the  former  commission,  it  held  that  the  '^  main  ques- 
tion "  to  be  considered  was  "  whether  the  original  claimant, 
3Irs.  Willet  [who  did  not  appear  belore  the  new  commission 
as  a  claimant],  as  the  representative  of  her  husband,  had  a 
claim  against  the  government"  of  Venezuela  which  it  was 
within  the  jurisdiction  of  the  commission  to  adjudicate.  On 
this  question  Findlay,  commissioner,  delivering  the  opinion  of 
the  commission,  said: 

"  The  papers  show  that  her  husband  was  a  citizen  of  the 
United  States,  domiciled  in  Venezuela.  She  was  a  native  of 
Venezuela;  was  married  in  that  country;  all  her  children  were 
born  there;  and  she  appears  never  to  iiave  been  in  the  United 
States,  either  before  or  during  her  marriage,  or  since  her  widow- 
hood. 'Sot  does  it  appear  that  any  of  the  children  have  changed 
or  attempted  to  change  their  domicil  of  origin.    •     •    • 

"It  has  been  contended  with  great  force  by  the  learned 
counsel  for  Venezuela  that  Mrs.  Willet  was  not  a  citizen  of  the 
United  States  of  North  America  when  the  claim  was  presented 
to  the  Caracas  commission  in  1808;  that  her  children,  whom 
she  represented  as  guardian,  were  not  then,  nor  are  they  now, 
citizens  of  the  United  States,  nor  is  she  now  a  citizen  of  the 
United  States. 

"On  the  contrary,  it  is  alleged  that  both  she  and  they  were 
citizens  of  the  United  States  of  Venezuela  when  she  presented 
her  claim  in  behalf  of  herself  and  for  them  before  the  old 
commission,  and  that  that  status  so  far  from  being  changed  or 
impaired  has  been  contirmed,  if  possible,  by  continuous  resi- 
dence in  that  country  ever  since,  during  which  interval  of 
tinae  the  children,  then  minors,  have  attained  to  full  age  and 
niaturity. 

*'  It  must  be  admitted  that  the  law  is  not  very  clear  or  satis- 
factory upon  any  question  of  citizenship,  when  by  that  term  a 
political  and  not  a  mere  civil  status  is  meant  to  be  described, 
involving  a  conflict  of  jurisdiction  between  two  sovereignties, 
each  laying  claim  to  the  subject  of  the  controversy.  *  •  * 
It  is  perfectly  clear  that  as  far  as  the  enjoyment  of  any  rights 
in  the  United  States  of  America  is  (H)ncerned,  alien  women 
married  to  citizens,  and  their  offspring,  become  citizens  of  the 
United  States  ipso  facfOj  by  the  marriage  itself,  as  fully  as  if 
they  had  been  born  or  naturalized  in  the  country.  (R.  S.  U.  S., 
sec.  1994;  Kelley  v.  Owen,  7  Wall.,  497;  U.  S.  v,  Kellar,  11 
Bi8S.,  314;  Kane  v.  McCarthy,  63  N.  C,  299;  U.  S.  v,  Corova, 
15  Opiu.  A.  G.,  117;  Ware  i\  Wisner,  4  McCrary,  66;  Talbot  v. 
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Johnson,  3  Dal.,  133;  Leonard  v.  Grant,  6  Saw.,  609.)  So  the 
act  of  7  and  8  Victoria,  ch.  66,  sec.  16,  of  which  the  act  of  the 
United  States  of  10th  of  February  1855,  codified  in  section 
1994,  B.  S.,  is  substantially  a  copy,  has  been  construed  by  the 
courts  of  Great  Britain  as  converting  an  alien  woman  married 
to  a  British  subject  into  a  British  subject  herself,  as  fully  as  if 
she  had  been  bom  such,  or  had  been  naturalized  by  an  act  of 
Parliament.  (Reg.  v.  Manning,  2  Carr.  &  Kir.,  886  (61  Eng. 
C.  L.);  Burton  v.  Burton,  1  Keys,  350.)  Indeetl,  this  conatruc- 
tiou  was  carried  so  far  as  to  hold  that  an  alien  woman  married 
to  a  citizen  of  the  United  States,  who  had  become  such  by 
naturalization,  sind  who,  on  his  death,  afterward  married  an 
alien  domiciled,  but  not  naturalized  in  the  United  States,  had 
acquired  by  the  first  marriage  a  status  which  qualified  her  to 
prosecute  a  claim  against  the  United  States  as  a  citizen  there- 
of, for  injury  done  to  her  property  during  the  interval  covered 
by  her  second  marriage.  *  It  was  the  intention  of  Congress,' 
says  the  opinion,  ^  to  bestow  upon  her  a  permanent  status  of 
citizenship  defeasible  only  as  in  the  case  of  other  persons.' 
(S.  F.  Phillips,  Sol.  Gen.,  15  Opin.  A.  G.,  600,  case  of  Mrs.  De 
Ambrogia.) 

"It  will  be  observed  in  all  these  cases,  however,  that  the 
right  sought  to  be  enforced,  or  the  responsibility  established, 
concerned  matters  wholly  within  the  undisputed  jurisdiction  of 
the  sovereignty  creating  the  status,  and  that  terms  are  used 
in  most  of  the  cases  which,  perhaps,  would  have  been  more 
satisfactory  had  they  been  restrained  by  express  qualifications 
in  the  first  instance,  instead  of  leaving  that  duty  to  be  per- 
formed by  necessary  implication  afterwards.  In  the  last  case 
cited,  for  instance,  if  Mrs.  De  Ambrogia  had  been  by  birth  a 
citizen  of  Venezuela,  and  had  by  virtue  of  her  acquired  status 
as  a  citizen  of  the  United  States  of  America  sought  to  enforce 
a  claim  against  the  Government  of  Venezuela,  the  question 
would  at  once  have  occurred  whether  it  was  competent  for  the 
United  States  to  create  a  status  of  citizenship,  the  use  to  be 
made  of  which  was  to  enforce  a  claim  against  another  sover- 
eignty claiming  the  natural  allegiance  of  the  claimant  herself, 
and  with  this  question  prominently  before  the  mind,  a  distinc- 
tion would  have  been  taken,  perhaps,  between  a  mere  munici- 
pal or  civil  status  with  a  limited  internal  operation,  and  a 
political  status  with  an  extraterritorial  operation  and  effect. 

"  Persons  made  citizens  by  this  act,  born  abroad  and  resid- 
ing abroad,  subject  to  the  obligation  to  bear  arms  either  in 
wars  of  defense  or  ofl^^ense,  at  the  call  of  the  sovereignty  within 
whose  jurisdiction  they  reside,  without  question  on  the  part  of 
the  sovereignty  to  which  they  owe  what  may  be  called  the  ar- 
tificial status  of  citizenship,  can  not  in  the  nature  of  things  be 
citizens  of  the  United  States  as  fully  as  if  they  had  been  born 
in  that  country,  unless  it  can  be  held  that  a  native  citizen  of 
the  United  States  is  subject  to  any  foreign  jurisdiction  that 
may  have  the  opportunity  to  seize  and  impress  him  into  its 
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military  service.      The  point,  however,  is  more  speculative 
than  real  ia  this  case,  because  it  is  very  clear  that  whatever 
may  be  the  status  of  Mrs.  Willet  or  of  her  children  with  respect 
to  their  citizenship  of  the  United  States,  whether  full  or  limited, 
there  can  be  no  doubt  whatever,  that  her  husband  and  their 
father  was  a  citizen  at  the  time  the  injury  in  this  case  occurred, 
and  coDtiuuecl  to  hold  a  claim  against  the  Government  of 
Yenezaela  until  he  died  intestate  in  1862.     This  being  the 
case,  Mrs.  Willet  claimed  before  the  old  commission  as  admin- 
istratrix and  clearly  had  the  right  to  represent  a  claim  of  a 
citizen  of  the  United  States,  whatever  may  have  been  her  own 
personal  status.     The  functions  of  an  executor  and  adminis- 
trator are  very  much  the  same;  one  represents  the  testator  by 
virtue  of  his  will,  the  other  an  intestate  by  virtue  of  the  law. 
To  appoint  an  executor  is  to  place  one  in  the  stead  of  the  tes- 
tator, who  may  enter  to  the  testator's  goods  and  chattels,  and 
who  has  an  action  against  the  testator's  debtors.    (Williams' 
Ex.,  1,  pp.  226.)    'The  executor,'  says  Lord  Cake,  *doth  more 
actually  represent  the  person  of  the  testator  than  the  heir  doth 
the  person  of  the  ancestor,  for  if  a  man  bindeth  himself,  his 
executors  are  bound  though  they  be  not  named,  but  so  it  is 
not  of  the  heir,'  and  this  is  true,  also,  he  says,  of  the  admin- 
istrator.    (Co.  Lit.,  p.  2009.)     Elsewhere  he  says  that  the 
administrator  stands  in  loco  parentis  with  same  powers  as 
executor  by  statute  of  31  Ed.,  111-2,  Blacks.,  p.  510.    (Hen 
sloe's  Case,  9  Kep.,  p.  40.) 

^'  It  has  been  held  in  England  that  an  alien  may  be  executor, 
and  it  has  even  been  questioned  whether  an  alien  enemy  may 
not  act  as  such  because  the  effects  to  be  distributed  are  not 
his  but  another's.  (1  Williams,  pp.  229-30;  see  also  Oliver 
Wendell  Homes,  jr.,  the  Common  Law,  Lecture  X,  on  succes- 
sions inter  vivos.^) 

Estate  of  William  E.  Willet  v.  Venezuela,  No.  21,  United  States  and  Vene- 
zuela Claims  Commission,  convention  of  December  5, 1885.  In  a<'eordance 
with  the  views  expressed  in  the  opinion,  an  award  was  made  in  favor  of 
the  claimants. 

In  the  case  of  Leonardo  Peck  v.  Fenezuelaj  No.  45,  Little,  commiHsioner, 
for  the  commission,  deUvered  the  following  opinion: 

"Leonardo  Peck,  a  citizen  of  the  United  States,  lived  the  greater  part 
of  his  life  at  Maturin,  Venezuela.  Tliere  he  accumulated  property  aud 
raised  a  family.  His  children,  however,  were  born  out  of  wedlock.  They 
and  their  mother  were  natives  of  Venezuela,  never  having  been  in  the 
United  States,  so  far  as  appears.  While  on  a  visit  to  his  old  home  at 
Syracuse,  New  York,  he  died,  October  31,  1860.  It  seems  he  left  a  will, 
though  the  paper  sent  us  purporting  to  be  its  translation  and  probate  is 
of  a  very  unsatisfactory  character.  It  has  ineongrnities  of  date,  and  is 
apparently  fragmentary.  We  do  not  feel  juHtitled  in  basing  any  property 
rights  upon  it. 

*'  The  claim  is  for  stock  taken  from  Peck's  farms  near  Maturin  by  mil- 
iary forces  in  1859^  1860,  and  1861,  and  is  asserted  by  the  executor  of  his 
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will  aud  also  by  bis  two  sons.    Tbe  total  value  of  tbe  stock  taken,  includ- 
ing interest,  was  asserted  to  be,  in  1864, 23,181.75  pesos. 

"Tbis  was  supported  by  tbe  depositions  of  twelve  witnesses  examined 
in  tbe  presence  of  and  cross  examined  by  a  representative  of  the  govern- 
ment, who  fully  corroborated  tbe  statements  of  tbe  executor,  Fabricio 
Aponte,  to  tbe  effect  that  the  property  named  was  taken  at  tbe  times 
indicated  from  tbe  farms  {eitios)  of  Peck  by  the  military  forces  of  the 
government,  aud  that  it  was  worth  as  to  all  tbe  animals  the  price  8tate<l. 

•'Senor  Esteves.  of  tbe  Department  of  Public  Credit,  allowed,  Septem- 
ber 28,  1864,  tbe  en  til  e  amount  of  this  claim  except  as  to  interest,  to  wit: 
18,545.50  pesos.  Tbe  interest  was  exclutled  by  tbe  act,  as  stated  by  him, 
under  which  tbe  application  for  allowance  was  made. 

*'Tbe  value  of  the  property  taken  before  Peck's  death  was  12,450.50 
pe60S.  This  was  all  that  was  duo  him,  and  all,  therefore,  that  passed  to 
bis  le«>;al  representative  as  such.  The  rest  of  the  claim  pertained  to  his 
children  and  their  mother,  and  can  not  be  considered  by  us;  for  they  were 
not  citizens  of  the  United  States,  and  have,  consequently,  no  standing  here 
under  the  treaty. 

**  Under  tbe  holding  in  the  Willett  case.  No.  21,  tbe  executor  is  entitled, 
jis  the  legal  reprenentative  of  Peck,  to  claim  here  the  amount  dne  his 
estate,  he  having  presented  the  claim  to  tbe  American  legation  at  Caracas 
for  its  intercession  as  early  as  1864. 

*<  We  think  tbe  interest  should  begin  at  the  date  of  allowance  by  the 
Venezuela  Government,  September  28, 1864,  as  prior  interest  seems  to  have 
been  prohibited  by  law,  aud  very  reasonably  so.  A  government  in  such 
cases  may  not,  for  obvious  reasons,  be  required  to  pay  interest  while  such 
a  claim  is  withheld. 

"The  entry  may  therefore  be  for  12,450.50  pesos,  with  5  per  cent  inter- 
est from  September  28,  1864,  to  Sei>tember  2, 1890,  inclusive,  less  payments 
already  made,  expressed  in  gold  coin  of  the  United  States,  counting  the 
peso  at  75  cents." 

Henry  Meiggs,  a  native-born  citizen  of  the 
Bight  of  Executor.  Suited  States,  died  in  1877,  leaving  a  will  by 
which  he  created  a  board  of  directors,  of  which  Charles  Watson, 
a  British  subject,  was  president,  to  carry  out  certain  contracts 
with  the  Peruvian  Government.  In  May  1878  the  heirs  of 
Meiggs  conveyed  to  Watson  certain  of  the  former's  railway 
contracts,  by  the  terms  of  which  the  approval  of  the  Peruvian 
Government  was  necessary  to  effect  the  transfer  of  the  rights 
and  properties  involved.  This  approval  was  given  in  Septem- 
ber 1881.  Meanwhile,  however,  in  March  1880,  while  the  prop- 
erty was  in  Watson's  control  as  tlie  representative  of  Meiggs, 
deceased,  the  Chilean  forces  landed  at  Mollendo,  Peru,  took 
possession  of  the  undefended  terminus  of  the  railway  there, 
and  destroyed  the  stations,  buildings,  cars,  locomotives,  and 
other  property  belonging  to  the  railway.  For  indemnity  for 
these  acts  of  destruction  Watson  filed,  as  executor  of  Meiggs, 
a  claim  to  the  amount  of  $278,205.84, 
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The  agent  of  Gliile  demurred  to  the  claim  on  the  ground 
that  all  the  rights  and  |>roi>erty  in  question  had  been  traus 
ferred  to  Watson,  a  British  subjei^t,  and  that  the  commission 
therefore  hud  no  jurisdiction  of  the  case. 

The  agent  of  the  United  States  replied  that  the  memorial 
showefl  that  Watson  presented  the  claim  in  his  representative 
csipacity  under  the  will  of  Meiggs,  and  that  the  property  was 
in  his  control  and  possession  as  such  representative  at  the 
time  of  its  destruction.  He  further  pointed  out  that  Watson 
had  presented  the  claim  to  the  Anglo-Chilean  commission  at 
Santiago,  and  that  it  was  dismissed  by  that  tribunal,  the  agent 
of  Chile  then  contending  that  Watson  did  not  at  the  time,  when 
the  property  was  destroyed,  hold  it  in  his  own  right. 

The  commission  sustained  the  demurrer,  sayiug: 

**  The  demurrer  is  sustained  and  leave  granted  to  the  memo- 
rialist, if  he  shall  be  so  advised,  to  amend  the  memorial  by 
stating  his  present  residence  and  the  place  of  his  residence  at 
the  time  when  the  acts  complained  of  occurred;  also  stating, 
in  accordance  with  the  provisions  of  Article  III,  6,  of  the  rules 
of  the  commission,  the  names  of  the  heirs  of  Henry  Meiggs 
now  living,  their  ]>]aces  of  residence  and  citizenship,  and  also 
that  the  claimant  is  duly  authorized  to  present  this  claim  on 
their  behalf. 

**It  is  further  ordered  that  the  amendment  to  the  memorial 
herein  authorized  shall  be  made  within  two  months." 

Charles  WaUon,  an  executor  of  Henry  MeiggSy  v.  Chile,  No.  15,  Unit<'<l 
States  and  Chilean  Claims  Commission,  convention  of  August  7,  1892, 
Shield's  Report,  80. 

Mr.  Goode  dissented  on  the  ground  that  the  deed  of  the  heirs  of  MeiggH 
to  Watson  of  1878  was  inoperative  and  void  till  appvoved  by  the  Peruvian 
Government,  and  that  when  the  property  was  destroyed  it  belonged  to  the 
estate  of  Meiggs,  deceased. 

The  claim  w&e  subsequently  dismissed,  Watson  having  failed  to  amend 
his  memorial  in  accordance  with  the  commission's  decision. 

3.  Evidence. 

By  the  agreement  between  the  United  States 
'^n^  fefo''  »"<i  Spaiu  of  February  12,  1871,  it  was  pro- 
the  Umpire.  vided  that  each  government  should  appoint  an 

arbitrator,  and  that  the  two  arbitrators  should 
name  an  umpire,  who  should  "decide  all  questions  upon  which 
they  shall  be  unable  to  agree."  It  was  also  provided  that  the 
arbitrators  should,  before  proceeding  with  the  hearing  and 
decision  of  any  case,  make  rules  as  to  the  presentation  and 
proof  of  claims,  and  that  any  disagreement  with  reference  to 
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such  rules  sdould  be  decided  by  the  umpire.    Under  these 
provisions  rules  were  duly  mnde  and  published. 

In  three  cases  before  the  commission  the  following  question 
arose:  The  claimants,  having  filed  their  memorials,  proceeded 
to  file  their  proofs;  they  were  granted  such  additional  time  for 
that  purpose  as  they  thought  tit  to  ask,  and  their  cases  were 
closed  ou  notice  which  they  voluntarily  gave.  Spain  then  filed 
her  evidence,  and  the  cases  on  her  part  were  regularly  closed. 
On  the  cases  thus  before  them  the  arbitrators  differed  in 
opinion ;  and  they  duly  certified  to  the  umpire  the  questions  on 
which  they  were  unable  to  agree,  together  with  the  memorials, 
proofs  and  briefs  filed  by  the  respective  parties.  In  one  of  the 
cases  (Delgado,  No.  12)  the  umpire  gave  the  following  opinion : 

'*1.  It  is  my  opinion  that  Spain  does  not  produce  sufficient 
evidence  to  traverse  the  naturalization  of  the  claimant;  there- 
fore, that  the  claimant  has  the  right  to  be  held  as  an  American 
citizen. 

"2.  The  papers  on  re^cord  in  the  case  do  not  furnish  a  suffi- 
cient basis  of  estimate  to  make  a  fair  evaluation  of  the  claim- 
ant's property  at  the  time  it  was  seized,  and  as  long  as 
satisfactory  evidence  on  the  point  is  not  furnished  to  the 
umpire  he  must  abstain  from  answering  the  second  question 
which  was  put  to  him  by  the  commission." 

In  the  two  other  cases  the  umpire  said: 

^'1  can  not  find  in  the  documents  of  record  in  the  cases  suffi- 
cient proofs  on  the  following  points: 

"  1.  When  if  any  act  of  seizure  of  the  sloop  Champion  by  the 
Spanish  authorities  took  place. 

"2.  If  the  pilot  went  on  board  of  the  sloop  Champion  at  the 
request  of  the  captain,  or  without  that  request  and  by  order 
of  the  Spanish  Government. 

"3.  The  exact  date  when  the  ship  sank. 

*' Therefore  I  return  the  cases  to  the  commission,  suggesting 
the  propriety  of  taking  further  evidence." 

In  view  of  the  defects  thus  pointed  out  in  the  claimants' 
proofs,  the  advocate  for  the  United  States  made  a  motion 
before  the  commission,  *'  asking  leave  to  produce  further  evi- 
dence in  these  cases,  in  pursuance  of  the  umpire's  opinion,'* 
and  for  this  purpose  he  asked  for  an  extension  of  ninety  days 
in  each  case. 

The  advocate  for  Spain,  while  admitting  that  "this  com- 
mission would  have  the  power  to  correct  an  error  or  omission, 
either  formal  or  material,  in  any  case  aft«r  it  had  been  sent  by 
them  to  the  umpire,  or  that  the  umpire,  noticing  any  apparent 
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error  or  omissiou  in  the  case  as  received  by  him,  might  ask  of 
the  commissioners  whether  what  he  noticed  wojf  an  error  or 
omission,  and  be  informed  in  accordance  with  the  fact,''  con- 
tended that  as  to  the  determination  of  the  present  qnestious 
the  commission  was  functus  officio;  that  it  had  '^  done  all  that 
the  agreement  and  its  own  mles  made  in  pursuance  thereof," 
directed  it  or  gave  it  power  to  do;  that  the  commissioners 
could  not  ^^  correct,  modify,  or  enlarge  the  case  sent  to  the 
umpire,''  nor  had  the  umpire  ''power  to  request  or  direct  such 
a  proc^^ding." 

The  advocate  for  the  United  States  addressed  an  official 
letter  to  the  commissioners,  in  which  he  cited  generally  the 
practice  of  the  Mexican  commission,  under  the  treaty  of  July 
4j  1868,  and  particularly  its  proceedings  in  the  cases  of  Keller 
and  Wenkler  (supra^  voL  1,  p.  1355). 

The  advocate  for  Spain  stated  that  he  was  informed  that  it 
was  not  the  general  practice  in  the  Mexican  commission  to 
furnish  additional  evidence  to  the  umpire,  and  that  the  cases 
cited  were  exceptions.  But,  however  this  might  be,  he  main- 
tained that  the  treaty  of  July  4,  1868,  materially  differed,  in 
its  provisions  as  to  the  umpire,  from  the  agreement  of  Feb- 
ruary 12,  1871,  the  provisions  of  the  former  being  that  the 
commissioners,  if  they  should  '^fail  to  agree  in  opinion  on  any 
individual  ciaiwi,"  should  "  call  to  their  assistance  the  umpirej^ 
and  that  the  ''umpire,  after  having  examined  the  evidence 
adduced  for  and  against  the  claim,  and  after  having  heard,  if 
required,  one  person  each  side  •  •  •  and  consulted  with 
ike  cammissionersy^  should  "decide  thereupon  finally  and  with- 
out appeal." 

The  motion  of  the  advocate  for  the  United  States  in  the 
cases  now  under  consideration  was  argued  orally  and  sub- 
mitted to  the  commission.  The  commissioners  diflfered  in 
opinion  and  submitted  the  questions  to  the  umpire.  The 
umpire  decided  that  the  motion  should  be  overruled,  and  the 
commissioners  so  ordered. 

M.  Bartholdi,  umpir©,  cases  of  Joae  G,  Delgado,  No  12;  W,  W,  CoXy 
«Mi^«e,  No.  109,  and  W.  W.  Cox,  No.  110:  Spau.  Com.  (1871),  April  22,  1876. 

"The  papers  in  this  case  consist:  1.  Of  a 
UOl  <rf  Evidwioe  in  ^^^j^i^^^  j^  ^i^j^jij  g^^h  Briggs  States  that  Ben- 
Sapport  of  Claim.     *^ 

jamin  Goodrich,  a  citizen  of  the  United  States 

of  America,  was  established  in  business  at  Carupano,  Vene- 
zuela, in  the  mouth  of  September  1835,  when  said  place  was 
5627— Vol.  3 y 
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taken  ana  ransacked  by  the  revolutionary  troops  under  the 
direction  of  Commandant  Pedro  Carujo ;  that  Goodrich's  store, 
having  been  entered  by  the  same  troops,  was  plundered  of  all 
its  contents;  that  thereby  Goodrich  lost  all  he  possessed 
(about  six  hundred  dollars  in  goods  of  his  own,  besides  his 
personal  effects),  and  having  been  reduced  to  extreme  jioverty, 
at  last  died  miserably  at  Laguayra;  that  all  the  misfortune:^ 
of  Goodrich  were  attributable  solely  to  the  outrage  of  which 
he  had  been  made  a  victim  at  Cariipano  by  soldiers  Avearing 
the  national  uniform  of  Venezuela;  and  he  (Driggs)  there- 
fore claimed  in  behalf  of  three  grandchildren,  minors,  named 
Daniel,  Lucy,  and  Adell  Dibble,  that  Goodrich  had  left  in 
orphanage,  absolutely  destitute  of  fortune,  the  moderate  sum 
of  six  thousand  pesos  as  a  just  compensation  for  the  losses 
that  their  grandfather  had  suffered.  2.  Of  an  affidavit  made 
before  the  United  States  legation  at  Caracas  on  the  23d  of 
April  18G8,  in  which  said  Driggs  declares  that  he  had  inti- 
mately known  Benjamin  Goodrich,  with  whom  he  had  kept  up 
commercial  relations;  that  he  had  been  at  Goodrich's  estab- 
lishment at  Cardpano  one  week  before  the  above-mentioned 
outrage  was  committed;  that  he  was  acquainted  with  said  fact, 
and  considered  the  sum  of  six  thousand  pesos  as  a  poor  remu- 
neration for  the  damage  Goodrich  had  thereby  sustained;  and 
that  Daniel,  Lucy,  and  Adell  Dibble  were  the  only  surviving 
heirs  of  the  said  Goodrich. 

"There  is  no  evidence  at  all  in  support  of  this  claim.  The 
petitioner  himself  is  not  a  legal  but  a  voluntary  representative 
for  the  so-called  minor  heirs  of  Goodrich.  Therefore  we  disal- 
low it." 

Andrade,  commissioner,  for  the  coinmissiou;  Setk  DriggSyfor  the  minor 
heirs  of  Goodrich,  v.  Venezuela j  United  States  and  Venezuela  Claims  Com- 
mission, convention  of  December  5,  1897. 

"The  respondent  government  has  denied 
Mim)h  '  c         ^^^  ^^^®  facts  upon  which  the  claim  is  based. 
Nevertheless  the  claimants  closed   the  case 
without  taking  any  testimony,  thinking  either  that  their  claim 
was  sufficiently  proved  by  their  own  allegations  or  by  the  doc- 
uments accompanying  their  memorial. 

"The  respondent  government  in  its  brief  avers,  first,  that 
the  affidavits  accompanying  the  memorial  can  not  be  admitted 
as  legal  evidence  either  in  view  of  the  provisions  of  the  laws 
of  the  United  States  and  Chile  regarding  the  value  of  that 
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kind  of  proof  or  io  view  of  the  prescriptions  of  the  rales 
adopted  by  the  commission.  Those  affidavits  are  ex  parte  evi- 
dence, which,  by  the  customs  of  all  nations,  are  only  usefnl  for 
basing  a  diplomatic  intervention,  but  they  are  of  no  value  in 
the  determination  of  the  validity  of  a  claim,  nor  are  they 
admitted  as  coini>etent  by  any  court. 

'*The  defense  has  raised  a  question  of  principle  to  determine 
whether  ex  parte  proofs  are  admissible  by  the  commission. 

"  To  decide  this  point  we  must  consider  the  provisions  gov- 
erning the  premises. 

"The  convention  of  Santiago  of  the  7th  of  August  1802, 
from  which  this  commission  derives  its  authority,  contains  in 
Article  V.  the  provision  following:  *The  commissioners  shall 
investigate  and  decide  said  claims  in  such  order  and  in  such 
manner  as  they  may  think  proper,  but  upon  such  evidence  or 
information  only  as  shall  be  furnished  by  or  on  behalf  of  the 
respective  governments.  They  shall  be  bound  to  receive  and 
conHder  all  written  documents  or  statements  which  may  be  pre- 
sented to  them  by  or  on  behalf  of  the  respective  governments  in 
s^upport  of  or  in  answer  to  any  clainiy  and  to  hear^  if  required^ 
one  person  on  each  sidCj  whom  it  shall  be  competent  for  each 
govemment  to  name  as  its  counsel  or  agent  to  present  and 
support  claims  on  its  behalf,  on  each  and  every  separate 
claim.' 

"  And  in  Article  YIII. :  ^  It  shall  be  competent  in  each  case 
for  the  said  commissioners  to  decide  whether  any  claim  has  or 
has  not  been  duly  made,  preferred,  and  laid  before  them,  either 
wholly  or  to  any  and  what  extent,  according  to  the  true  intent 
and  meaning  of  this  convention.' 

"  The  commission  on  its  part  has  established  the  following 
rules  of  procedure,  which  were  communicated  to  all  persons 
having  interests  to  uphold  before  this  commission: 

"  'Abt.  7.  It  shall  not  be  necessary  for  the  defendant  gov- 
ernment in  any  case  to  deny  the  allegations  of  the  petition  or 
the  validity  of  any  claim;  but  a  general  denial  thereof  shall 
be  entered  of  record  by  the  secretaries  as  of  course,  and 
thereby  all  the  material  allegations  of  the  petition  shall  be 
considered  as  put  in  issue,  and  the  claimant  shall  be  required 
to  establish  them  by  legal  and  sufficient  evidence. 

"^  Art.  15.  The  rules  of  evidence  as  to  the  competency, 
relevancy,  and  effect  of  the  same  shall  be  determined  by  the 
commission  with  reference  to  the  convention  under  which  it  is 
created,  the  laws  of  the  two  nations,  the  public  law,  and  these 
rules.' 
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"The  foregoing  provisions  of  the  convention  of  Santiago  and 
of  the  rules  of  the  commission  do  not  suffice  to  determine  con- 
clasively  whether  or  not  ex  parte  proofs  or  affidavits  are  admis- 
sible by  the  commission.  We  ranst  rely  upon  an  indirect 
interpretation  of  these  rules,  especially  rule  15,  which  estab- 
lishes that  the  rules  of  evidence  ^  shall  be  determined  by  the 
commission,'  with  reference  to  the  convention  itself,  the  laws 
ol  the  two  nations,  the  public  law,  and  the  rules  of  this  com- 
mission. 

'*  Since  these  rules  do  not  contain  any  provision  relative  to 
the  admission  of  affidavits,  it  is  therefore  on  the  existing  laws 
of  Chile  and  of  the  Uuited  StatCvS,  and  on  the  authorities  on 
international  law,  that  the  respondent  bases  its  objection  to  the 
production  of  affidavits  as  legal  and  sufficient  evidence.  It  is 
therefore  necessary  to  examine  those  legal  prescriptions  and 
the  decisions  of  other  tribunals  of  arbitration,  and  to  compare 
them  with  the  provisions  of  the  convention  of  Santiago. 

"The  Chilean  law  is  in  these  words:  *It  is  not  sufficient  that 
the  witnesses  be  competent  for  their  declaration  to  have  weight 
in  a  trial.  It  is  necessary  that  in  their  examination  all  the 
tbrmalities  established  by  the  law  shall  be  observed  to  give 
authority  and  credit  to  their  testimony.  These  formalities  are: 
Judicial  authorization,  notice  to  the  opposite  party,  the  swear- 
ing of  the  witnesses,  and  the  opportunity  of  the  examination.'' 
(J.  Bernado  Lira,  Prontuario  de  los  juicios,  law  23d,  tit.  XVI., 
Part  3.) 

"The  laws  of  the  United  States  seem  to  be  in  accordance 
with  those  of  Chile.  The  Revised  Statutes,  chapter  17  on  Evi- 
dence, is  in  these  terms: 

" '  The  deposition  may  be  taken  before  any  judge  of  any  court 
of  the  United  States.  »  •  •  Reasonable  notice  must  first 
be  given  in  writing  by  the  party  or  his  attorney  proposing  to 
take  such  deposition,  to  the  opposite  party  or  his  attorney  of 
record,  as  either  may  be  nearest,  which  notice  shall  state  the 
name  of  the  witness  and  the  time  and  place  of  the  taking  of 
his  deposition.' 

"See  Greenleaf,  vol.  1,  chap.  3,  §  446,  page  541.  See  also: 
Foster  Federal  Practice,  2d  edition,  page  1267,  and  vol.  1,  page 
502.  See  Greenleaf,  referring  to  depositions,  in  his  work  on 
Evidence,  section  321,  page  414. 

"See  Best  on  the  Laws  of  Evidence,  page  85;  Wharton, 
Law  of  Evidence,  section  177. 
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"But  the  laws  of  the  States  of  the  Uniou  contain  similar 
provisions:  See  articles  872, 873, 875, 881, 882, 899,  of  the  Code 
of  Procedure  of  the  State  of  New  York. 

"See  articles  425, 426,  430,  434,  of  the  Code  of  Procedure  of 
the  State  of  Louisiana.  See  article  2033  of  the  Code  of  Pro- 
cedure of  the  State  of  California. 

"The  same  is  the  case  respecting  the  laws  of  organization  of 
the  special  tribunal  of  the  United  States  known  by  the  name 
of  Court  of  Claims. 

"See  United  States  Revised  Statutes,  chapter  21.  The 
Court  of  Claims  and  the  rules  of  procedure  adopted  by  that 
court,  and  the  decisions  of  tiie  same.  The  United  States  Court 
of  Claims,  vol.  21,  page  54. 

"All  the  preceding  provisions  and  citations  seem  to  establish, 
without  a  doubt,  this  rule :  ThsA,  ex  parte  affidavits  are  objection- 
able as  evidence  in  accordance  with  the  laws  of  Chile,  the  fed- 
eral laws  of  the  United  States,  and  the  laws  of  the  States  of 
the  Union  which  have  been  already  quoted. 

"Lastly,  the  respondent  government  has  referred  to  decisions 
rendered  in  conformity  with  international  law,  and  it  appears 
from  investigations  we  have  made  in  that  connection  that  the 
Franco- American  commission  sitting  in  Washington  irom  1881 
to  1884,  followed  the  same  principle.  (See  Vol.  4,  page  117, 
case  33.) 

"Without  ignoring  the  force  of  such  arguments,  we  believe 
that  the  character  and  nature  of  this  kind  of  international 
tribunals  is  not  irreconcilable  with  a  broader  construction  of 
the  means  of  investigation  that  might  present  themselves. 
Cases  may  arise  in  which  because  of  the  date  of  the  occurrence, 
the  impossibility  of  the  party  to  summon  the  other  party  when 
taking  the  testimony,  and  because  of  the  death  in  the  course 
of  time  of  the  witnesses,  it  may  be  impossible  to  present  them 
for  cross-examination  by  the  respondent  party.  When  such 
circumstances  arise  it  seems  equitable  not  to  reject  this  kind 
of  evidence  as  entirely  null  and  invalid.  Without  losing  sight 
of  the  little  weight  or  lack  thereof  attached  by  the  most 
advanced  legislations  to  this  kind  of  evidence,  we  must  on  our 
part  take  them  into  consideration  not  as  evidence  but  only  as 
elements  which  in  certain  cases  may  contribute  to  a  limited 
extent,  collateral  or  secondary,  to  confirm  or  strengthen  a  con- 
viction appearing  to  be  based  on  proofs  of  a  more  conclusive 
character. 


Digitized  by  VjOOQ  IC 


2266  INTERNATIONAL  ARBITRATIONS. 

"We  are  of  opinion  that  this  interpretation  is  more  in  con- 
formity with  the  true  intent  of  the  aforesaid  convention,  and  it 
realizes  the  purpose  of  its  mission,  ^to  settle  and  adjust 
amicably  the  claims  made  by  tlie  citizens  of  either  country/ 
We  judge  that  the  commission  very  properly  stands — as  in 
other  acts  of  its  arbitral  jurisdiction — upon  the  formal  rules 
of  procedure  in  use  in  the  ordinary  courts  of  justice,  without 
overlooking  the  fundamental  principles  of  said  courts  and 
their  means  of  arriving  at  the  elucidation  of  truth  and 
administering  justice.  Acting  thus,  we  also  conform  to  article 
VIII.  of  the  convention,  which  says:  *It  shall  be  competent  in 
each  case  for  the  said  commissioners  to  decide  whether  any 
claim  has,  or  has  not,  been  duly  made,  prepared,  or  laid  before 
them,  either  wholly  or  to  any  and  what  extent,  according  to 
the  true  intent  and  meaning  of  this  convention.' 

"This  provision,  taken  with  rule  15,  leaves  the  commission 
at  liberty  to  take  affidavits  into  consideration  and  to  attribute 
to  them  a  limited  value  or  no  value  whatever,  according  to 
circumstances.  Thus  it  may  give  them  a  certain  relative 
importance  or  deny  them  all  value,  especially  when  the  parties 
have  had  opportunity  to  furnish  better  evidence  and  have 
neglected  to  do  so,  or  when  they  have  had  opportunity  to  con- 
form to  the  rules  establislied  by  this  commission  for  the  validity 
of  the  proofs,  and  they  have  failed  to  observe  them. 

"The  respondent  government,  in  the  second  place,  raises  the 
following  point:  That  going  into  the  intrinsic  merits  of  the 
depositions,  no  act  from  which  the  liability  of  the  respondent 
government  can  be  drawn  is  asserted  in  a  precise  and  concrete 
manner,  there  existing  prima  facie  a  presumption,  according 
to  the  claimant's  very  statement  of  facts,  that  the  offenses 
complained  of,  if  they  occurred,  were  committed  by  parties 
other  than  the  Chilean  soldiers. 

"  Let  us  examine,  now,  the  complaint  and  documents  adduced 
by  the  memorialist. 

"Elizabeth  C.  Murphy,  in  her  memorial.  No.  36,  claims  from 
the  Government  of  Chile,  in  her  own  name,  and  in  that  of  her 
children,  the  sum  of  $17,122.50,  American  gold,  which  she  esti- 
mates, including  interest  at  the  rate  of  6  per  cent,  to  be  the 
value  of  utensils,  books,  and  furniture  of  her  house,  of  which 
she  was  deprived  by  (Chilean  soldiers  in  1881. 

'*The  claimant  alleges  that  she  is  an  American  citizen,  as 
was  also  her  husband,  John  A.  Murphy,  who  died  in  Lima  on 
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the  2l8t  of  September  1886,  and  as  are  also  her  seven  children, 
of  which  the  three  youngest  were  born  in  Peru. 

*'She  also  states  that  her  husband,  with  his  family,  left  the 
United  States  in  1870  and  went  to  Peru,  where,  later  on,  he 
was  entrusted  with  the  management  of  a  country  property 
called  Melgarejo,  situated  nine  miles  from  Lima. 

*' She  states  further  that  on  the  9th  of  January  1881  John 
A.  Murphy,  being  alone  in  his  house,  she  and  her  children 
having  gone  to  Lima  on  the  approach  of  the  Chilean  forces, 
Chilean  soldiers  forming  part  of  a  reconnoitering  party  that 
had  appeared  on  that  day  in  the  valley  of  Manchay,  some  dis- 
tance from  the  Melgarejo  estate,  commanded  by  an  officer,  vio- 
lently entered  into  his  house,  fired  a  shot  at  him,  took  a  few 
articles,  and  made  him  prisoner,  accusing  him  first  of  having 
rendered  personal  services  as  engineer  in  the  works  of  defense 
of  Peru  and  afterwards  of  being  a  spy  to  the  Peruvian  Gov- 
ernment, charges  which  he  denied. 

*'That  he  was  kept  as  a  prisoner  until  the  Chilean  forces 
entered  Lima,  where  they  set  him  at  liberty. 

"That  he  then  came  back  to  Melgarejo,  and  there  discovered 
that  his  fupniture,  trunks  with  his  family  clothing,  books,  engi- 
neering instruments,  etc.,  had  disappeared,  and  that  the  Chilean 
soldiers  had  taken  all  he  possessed. 

"In  support  of  the  claim  she  submits  the  following  docu- 
ments: 

"1.  A  certificate  dated  the  27th  of  July  1880,  issued  by  the 
United  States  minister  in  Lima,  in  which  the  latter  declares 
that  John  A.  Murphy,  wife,  and  five  children  had  come  before 
the  legation  and  had  proven  that  they  were  citizens  of  the 
United  States. 

"2.  A  communication,  dated  20th  of  June  1881,  sent  by  the 
said  John  A.  Murphy  to  the  minister  of  the  United  States  in 
Lima,  informing  him  that  he  claims  from  the  Government  of 
Chile  the  sum  of  $9,639,  being  the  amount  of  the  inventory 
made  in  November  1880  of  the  articles  he  possessed  in  his 
house  on  the  estate  of  Melgarejo,  with  interest  on  that  sum 
from  the  9th  of  January  1881,  plus  $5,000  for  the  personal 
injuries  and  damages  to  which  he  had  been  subjected. 

"3.  The  inventory  of  said  articles  signed  by  Mui'phy  and 
two  witnesses,  J.  C.  Anderson  and  A.  M.  Leon.  This  docu- 
ment is  accompanied  by  a  certificate  of  the  secretary  of  the 
legation  of  the  United  States,  dated  the  10th  of  January  1891, 
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in  whicli  this  officer  states  that  on  that  day  appeared  before 
him  A.  M.  Leon  and  declared  under  oath  that  the  foregoing 
inventory  had  been  made  by  himself,  Anderson,  and  Murphy, 
at  the  request  of  the  last  named;  that  the  values  therein  stated 
are  genuine,  and  that  the  signature  with  his  name  therein 
appearing  was  authentic. 

"4.  A  certificate,  dated  21st  of  September  1888,  in  which  the 
commander  of  the  ship  yipsio,  of  the  United  States  Navy, 
avers  as  true  the  fact  of  John  A.  Murphy  having  been  taken 
prisoner  near  Ate  by  the  Chilean  forces  and  retained  as  such 
till  after  the  battles  of  Ghorillos  and  Mirafiores,  when  he  was 
released  to  go  to  Lima. 

"5.  A  certificate  of  the  death  of  John  A.  Murphy,  showing 
that  he  died  on  the  21st  of  September  1886. 

"6.  An  affidavit  made  by  James  Faulkner,  distiller  by  occu- 
pation, dated  the  12th  of  December  1890,  before  the  consul  of 
the  United  States  in  Lima,  at  the  request  of  Mrs.  John  A. 
Murphy,  and  in  which  the  affiant  alleges  that  he  has  lived 
since  1872  in  the  port  of  Callao;  that  he  was  present  at  the 
marriage  of  the  aforesaid  lady  to  John  A.  Murphy  in  Brooklyn, 
on  the  18th  of  December  1856;  that  the  former  had  his  house 
in  Lima  elegantly  furnished;  that  in  1880  he  was  employed 
by  Mr.  Henry  Prevost  on  the  estate  of  Melgarejo,  where  he 
took  all  his  furniture  and  where  he  resided  with  his  family, 
and,  finally,  that  the  said  family  was  left  entirely  without 
means  after  the  war  of  1881. 

^'7.  An  affidavit  made  at  the  request  of  the  claimant  before 
the  consul  of  the  United  States  in  Lima  by  Maria  Fiesta,  a 
married  Peruvian,  on  the  9th  of  December  1890,  in  which  the 
former  stated  that  she  resided  at  Melgarejo  until  the  year  1881 ; 
that  in  1880  she  was  a  friend  of  the  family  of  John  A,  Murphy, 
and  that  she  saw  the  elegant  furniture  that  said  family  had 
brought  from  Lima;  that  the  affiant  went  to  Lima  at  the  ap- 
proach of  the  Chilean  forces,  and  that  a  short  time  afterwards 
Mrs.  Murphy  and  her  children  followed  her,  leaving  at  the 
estate  all  they  possessed,  with  the  exception  of  some  necessary 
articles. 

"8.  Another  affidavit,  made  at  the  request  of  the  claimant, 
on  the  7th  of  December  1890,  before  the  secretary  of  the  lega- 
tion of  the  United  States  in  Lima  by  Jacob  Backus,  a  mer- 
chant, citizen  of  the  United  States,  in  which  he  testifies  that 
he  has  had  friendly  relations  with  the  claimant's  family^  and 
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that  being  in  the  Unite<l  States  in  1871  he  knew  there  that 
some  time  before  John  A.  Murphy  had  married  the  claimant  in 
this  country. 

^^9.  Another  affidavit,  made  also  before  the  same  secretary 
of  the  United  States  in  Lima,  on  the  7th  of  December  1890,  at 
the  request  of  the  claimant,  by  Charles  F.  Davis,  an  American 
citizen,  a  merchant,  in  which  he  affirms  that  he  knew  John  A. 
Murphy  and  Elizabeth  O.  Marker,  and  has  always  believed 
them  to  be  married. 

*^  10.  An  affidavit,  made  at  the  request  of  the  claimant  in  the 
manner  aforesaid,  on  December  7,  1890,  by  Henry  Oppen- 
heimer,  an  American  citizen,  merchant,  residing  in  Lima,  in 
which  he  states  that  he  knows  that  the  claimant,  Elizabeth  C. 
Harker,  married  John  A.  Murphy  in  Brooklyn  in  1850;  that 
the  affiant  sold  to  John  A.  Murphy  fine  and  expensive  engi- 
neering implements;  that  in  1880  Murphy  took  his  family  to 
Melgarejo,  together  with  the  valuable  furniture  he  possessed, 
and  that  everything  the  claimant  owned  in  his  house  was  taken 
by  the  Chilean  soldiers. 

"11.  Another  affidavit,  taken  on  the  17th  of  December  1890, 
before  the  secretary  of  the  legation  of  the  United  States  in 
Lima,  at  the  request  of  the  claimant,  by  Henry  S.  Prevost,  in 
which  the  latter  says  that  he  is  an  American  citizen,  a  mer- 
chant, residing  in  Lima;  that  he  has  known  John  A.  Murphy 
and  Elizabeth  C.  Harker,  and  believed  them  legitimately  mar- 
ried; that  in  November  1880  the  affiant  employed  John  A. 
Murphy  to  represent  him  at  his  estate  at  Melgarejo,  and  that 
the  latter,  a  few  days  afterward,  took  his  family  and  furniture 
to  the  said  estate,  where  the  family,  resided  until  the  last  days 
of  December  1880  or  until  the  beginning  of  January  1881 ;  that 
the  affiant  thinks  that  all  the  articles  of  furniture  taken  to 
Melgarejo  remained  there  on  the  9th  of  January  1881,  when  a 
party  of  Chilean  soldiers  arrived  at  the  aforesaid  house,  where 
he  had  in  view  a  paper  with  the  signature  and  seal  of  the 
United  States  legation  to  show  that  the  sugar  cane  on  the 
estate  belonged  to  a  neutral,  as  was  the  affiant;  that  the  affi- 
ant knows  that  the  claimant,  after  the  date  mentioned,  was 
dispossessed  of  everything  she  had. 

"  12.  There  then  appears  a  memorial  presented  by  the  claim- 
ant to  the  legation  of  the  United  States  in  Lima  on  the  14th 
of  January  1891. 

"13.  A  declaration  of  the  claimant  made  at  the  legation  of 
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the  United  States  in  Lima  on  the  25th  of  August  1893,  in  which 
it  is  stated  that  it  is  impossible  for  her  to  obtain  the  affidavit 
of  S.C.  Anderson,  because  the  latter  is  deceased,  and  indicates 
the  names  and  residences  of  her  children. 

"14.  Another  affidavit,  made  in  the  same  manner,  by  J.  II. 
Johnston,  O.  T.  Davis,  and  Robert  Wards  worth,  American  citi- 
zens, affirming  that  they  have  known  John  A.  Murphy  and  his 
wife  as  citizens  of  the  United  States,  and  that  they  have  never 
lost  their  rights  of  citizenship. 

"15.  Finally,  a  power  of  attorney,  in  which  the  claimant 
appoints  Heber  J.  May,  of  the  city  of  Washington,  as  agent 
and  attorney  to  represent  her  in  the  matters  relating  to  this 
claim. 

"An  examination  of  the  documents  or  affidavits  to  which  we 
refer  enables  us  to  establish: 

"  First.  That  the  acts  upon  which  this  claim  is  based  were 
committed  on  the  9th  of  January  1881,  and  that  John  A. 
Murphy  was  released,  after  a  detention  of  seven  days,  on  the 
16th  of  January,  after  the  taking  of  Lima  by  the  Chileans. 

"  Second.  That  although  the  estate  of  ^lelgarejo  is  only  9 
miles  distant  from  Lima,  John  A.  Murphy  addressed  himself 
five  months  later  to  the  United  States  legation  in  Peru,  through 
a  letter  dated  the  20th  of  June  1881,  which  does  not  even  state 
the  place  where  it  was  written. 

"Third.  That  in  this  letter,  to  which  an  inventory  of  his 
property  is  attached,  although  he  claims  from  the  Chilean  Gov- 
ernment the  sum  of  $9,539  in  gold  for  robbery  of  his  property 
on  the  9th  of  January  1881,  he  does  not  state  by  whom  that 
robbery  was  committed. 

"Fourth.  That  in  the  same  letter,  referring  to  the  inventory 
of  his  property,  he  offers  the  testimony  of  witnesses  which  he 
may  hereafter  produce  in  support  of  his  claim,  and  that  until 
his  death  he  never  completed  his  claim  nor  produced  any 
testimony  of  any  nature  whatever. 

"Fifth.  That  the  inventory  attached  to  that  letter  was  made 
on  the  2()th  of  November  1880,  and  not  sworn  to  in  the  United 
States  legation  at  Lima  by  the  witness  A.  Mathieu  Leon,  until 
the  10th  of  January  1891. 

"Sixth.  That  none  of  the  affidavits  mentioned,  not  even  that 
made  by  Leon  at  the  United  States  legation,  assert  that, 
between  the  date  on  which  the  inventory  was  made  and  that  of 
the  alleged  robbery,  all  or  a  part  of  the  property  had  not  been 
carried  away  from  said  estate.  • 
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"Seventh.  That  Murphy,  who  lived  more  than  five  years 
after  the  alleged  robbery,  has  himself  stated,  in  a  paper  said 
to  have  been  written  by  him,  that  at  the  time  of  the  arrest  the 
Chilean  soldiers  took  away  all  the  things  mentioned  in  the  in- 
ventory. 

'^Eighth.  That,  without  insisting  on  the  evident  overvala- 
ing  of  the  articles  mentioned  in  said  inventory,  it  seems  in- 
credible that  Murphy,  whose  death  did  not  take  place  until 
1886,  should  have  entirely  neglected  to  make  any  claim  wha^ 
ever  when  the  property  which  he  alleges  was  taken  from  him 
constituted  his  whole  fortune. 

"Ninth.  That  in  the  absence  of  documents  furnished  by 
Mnrphy  himself  it  becomes  necessary  to  examine  the  proofs 
produced  by  his  widow,  with  respect  to  their  form,  contents, 
and  dates. 

"Tenth.  As  to  the  date  on  which  they  were'drawn,  with  the 
exception  of  the  affidavit  furnished  by  the  commander  of  the 
NipsiCj  which  was  made  in  September  1883— that  is  to  say, 
seven  years  and  a  half  after  the  facts  complained  of  took 
place — all  the  others  were  drawn  *  at  the  request  of  Mrs.  John 
A.  Murphy,'  between  the  7th  of  December  1890,  and  the  17th 
of  January  1891 — that  is  to  say,  ten  years  after  the  alleged 
offense. 

"Eleventh.  That  according  to  these  affidavits  none  of  the 
affiants  witnessed  the  alleged  facts;  that  it  does  not  appear  in 
any  of  said  declarations  that  all  the  things  mentioned  in  the 
inventory  of  the  20th  of  November  1880,  were  still  in  the  es- 
tate on  the  9th  of  January  1881;  that  no!ie  of  the  witnesses 
pretend  having  been  present  at  the  estate  of  Melgarejo  during 
the  robbery  or  after  the  same.  Oppenheiiner  is  the  only  wit- 
ness who  says  he  Jcnows^  others  saying  they  think  they  know^ 
that  the  objects  referred  to  were  at  Melgarejo.  Oppenheimer 
did  not  witness  the  acts,  and  he  can  not  explain  in  what  way 
the  facts  alleged  by  him  came  to  his  knowledge,  and  he  gives 
no  det:iils  nor  does  he  mention  any  circumstance  which  may 
lend  probability  to  his  statement. 

"In  view  of  the  aforegoing  statements,  and  considering — 

"That,  from  the  careful  examination  made  of  all  and  ea<;h 
of  the  documents  furnished  by  the  widow  of  John  A.  Murphy, 
it  appears  that  all  of  them  are  ex  parte  proofs,  furnished  ten 
years  after  the  alleged  ottense  occurred,  and  that  without  hav- 
ing given  due  notice  to  the  respondent  government,  thus  de- 
priving the  latter  of  the  opportunity  to  witness  the  swearing 
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and  examination  of  the  witnesses  and  of  the  legitimate  privi- 
leges of  cross-examining  them; 

**  And  that  the  claimant,  in  view  of  the  formal  denial  of  all 
the  facts  filed  by  the  respondent  government,  could  have  taken 
advantage  of  the  time  given  by  the  rules  of  the  commission  to 
give  legal  force  to  the  evidence  presented  and  complete  her 
proofs,  and  it  does  not  appear  that  she  has  made  any  efforts  in 
that  direction ; 

"  We  are  of  opinion  that  the  documents  produced  are  en- 
tirely insufficient  to  prove  the  liability  of  the  military  author- 
ities of  Chile,  and  in  consequence  the  claim  of  Elizabeth  C, 
Murphy  against  the  Eepublic  of  Chile  is  disallowed.'' 

Opinion  of  Messrs.  Clapar(>de  and  Gana,  commissioners,  Elizaheth  C, 
Murphy  v.  Chilej  No.  36,  United  States  and  Chilean  Claims  Comission,  con- 
veution  of  August  7, 1892. 

Mr.  Qoode,  the  United  States  commissioner,  read  the 
Mr.  Goode's  Dissent-  following  dissenting  opinion : 

ing  Opinion.  ''I  am  unable  to  concur  with  the  majority  of  the  com- 

mission in  the  conclusion  they  have  reached  in  this  case. 

''The  claim  is  made  by  the  widow  and  children  of  John  A.  Murphy  for 
losses  and  damages  to  certain  household  proi>erty  and  other  articles  at 
Melgarejo  plantation,  near  Lima,  Peru,  by  the  Chilean  forces  on  the  9th 
of  January  1881.  It  is  true  the  claim  is  sustained  only  by  certain  docu- 
mentary evidence  and  ex  parte  affidavits,  but  it  seems  to  me  that  these  are 
sufficient  in  the  absence  of  any  rebutting  testimony.  The  fifth  article  of 
the  convention  under  which  >ve  have  been  organized  provides  that  we 
'shall  be  bound  to  receive  and  consider  all  written  documents  or  state- 
ments which  may  be  presented  by  or  on  behalf  of  the  respective  govern- 
ments in  support  of  or  in  answer  to  any  claim.' 

"  This  is  a  mandatory  provision.  It  forms  a  part  of  the  law  of  onr 
creation,  and  we  are  bound  to  obey  it.  Why  shall  we  be  required  to  re- 
ceive and  consider  these  statements  if  no  evidential  value  is  to  be  given  to 
themf  It  certainly  could  not  be  the  purpose  of  the  convention  to  impose 
upon  us  an  obligation  and  at  the  same  time  deprive  it  of  any  legal  effect. 
As  I  understand  onr  rule  15,  adopted  for  the  government  of  the  commis- 
sion, it  is  in  perfect  accord  with  the  requirements  of  article  5  of  the  con- 
vention, already  quoted.    That  rule  reads  as  follows: 

**'The  rules  of  evidence  as  to  the  competency,  relevancy,  and  effect  of 
the  same  shall  be  determined  by  the  commission,  with  reference  to  the 
convention  under  which  it  is  created,  the  laws  of  the  two  nations,  the  public 
law,  and  these  rules.' 

"  In  determining  any  question  that  may  arise  as  to  the  competency, 
relevancy,  or  effect  of  evidence  we  must  have  reference  first  of  all  to  the 
convention.  If,  under  the  convention,  the  evidence  is  competent  we  are 
not  permitted  to  go  further  and  inquire  what  wonld  be  the  rule  under  the 
laws  of  the  two  nations  or  the  public  law.  The  authority  of  the  conven- 
tion under  which  we  act  is  paramount. 

**The  statements  upon  which  the  claimants  rely  were  ma<le  and  sworn 
to  before  Richard  R.  Neill,  United  States  secretary  of  legation  at  Lima, 


Digitized  by  VjOOQ  IC 


PROCEDUBE.  2273 

Pera,  in  accordance  with  section  1750  of  the  Kevised  St&totee  of  the  United 
States. 

"  It  appears  from  the  documentary  evidenre  submitted  to  ns  that  on  the 
20th  of  Jnne  1881,  John  A.  Murphy  claimed  from  the  Government  of  Chile, 
through  Hon.  Isaac  P.  Christiancy,  envoy  extraordinary  and  minister  plen- 
ipoieniary  of  the  United  States  to  Peru,  $9,539,  for  the  robbery  of  his  prop- 
erty on  the  9th  of  January  1881,  at  the  house  of  the  estate  known  by  the 
name  of  Melgarejo,  owned  by  Henry  Prevost,  a  citizen  of  the  United  Stat«*8, 
while  he  was  in  his  employ  at  that  estate  as  engineer,  and  had  the  precuu- 
tion  to  have  the  United  States  flag  hoisted  over  the  house  and  the  placards 
issued  by  the  legation  pasted  on  its  doors.  It  appears  also  that  on  the 
20th  of  November  1880,  an  Inventory  of  the  effects  in  the  said  house  at 
Melgarejo,  belonging  to  the  said  Murphy,  was  taken  by  the  said  J.  A. 
Murphy,  J.  C.  Anderson,  and  A.  M.  Leon,  and  that  on  the  10th  of  January 
1891,  the  said  A.  M.  Leon  made  oath  in  due  form  that  the  said  inventory 
was  signed  by  the  said  Murphy  and  the  said  Anderson  and  himself,  and 
that  the  articles  therein  named  were  priced  by  them  at  their  true  value. 

''Commander  Dennis  W.  Mulliu,  of  the  United  States  Navy,  makes  affi- 
davit on  the  21st  of  September  1888,  that  John  A.  Murphy  was  taken 
prisoner  a  few  miles  from  Lima  by  the  Chilean  forces  under  the  command 
of  Gteneral  Baqnedano,  about  the  end  of  December  1880,  or  the  beginning  of 
January  1881,  and  taken  to  Lima,  where  he  was  held  a  prisoner  and  was 
compelled  to  accompany  General  Baqnedano  in  his  march  from  Lurin  to  hiH 
XKisition  in  front  of  the  Peruvian  defenses,  and  was  in  several  battles  sub- 
sequently fought,  being  finally  allowed  to  go  to  Lima  under  a  flag  of  truce, 
where  he  joined  his  family. 

''James  Faulkner  makes  affidavit  that  John  A.  Murphy  was  a  civil 
engineer ;  that  he  resigned  his  place  in  the  United  States  Treasury  Depart- 
ment and  went  to  Peru ;  that  in  Lima  he  had  his  house  elegantly  furnished; 
that  in  the  year  1880  he  was  employed  by  Mr.  Henry  Prevost  at  the  estate 
Melgarejo,  where  he  took  his  furniture,  and  where  he  resided  with  his  fam- 
ily, and  finally  that  said  family  was  left  entirely  destitute  after  the  war  of 
1881. 

"Mrs.  Maria  Fiesta  makes  affidavit  that  she  resideil  on  the  estate  Melga- 
rejo previous  to  the  year  1881 ;  that  in  the  year  1880  she  became  acquainted 
with  the  family  of  John  A.  Murphy,  when  they  resided  on  said  estate ; 
that  she  had  occasion  to  see  the  elegant  furniture  and  chattels  brought 
from  Lima  by  the  said  family ;  that  when  deponent  left  the  said  estate  at 
the  approach  of  the  Chilean  army  she  fled  to  Lima,  leaving  there  all  she 
possessed,  and  which  was  afterward  taken  by  the  Chilean  soldiery ;  that 
very  shortly  after  deponent  arrive<l  at  Lima  the  wife  and  children  of  Mr. 
John  A.  Murphy  also  arrived  there,  having  left  at  said  estate  all  they 
possessed  except  a  few  necessary  articles. 

"Mr.  Henry  S.  Prevost  makes  affidavit  that  in  the  month  of  November 
1880  he  employed  John  A.  Murphy  as  civil  engineer  to  represent  him  at  the 
estate  Malgarejo,  a  sugar  plantation  near  Lima;  that  a  few  days  after  the 
last-mentioned  date  said  Murphy  took  his  family,  furniture,  chattels,  etc., 
U>  ibe  house  of  said  estate,  where  they  resided  up  to  the  last  days  of  De- 
cember 1880,  or  the  first  days  of  January  1881,  said  Murphy  remaining  in 
custody  of  said  estate  in  fulfillment  of  his  obligation;  that  deponent  be- 
lieves every  piece  of  furniture,  etc.,  taken  by  Murphy  to  said  house  was 
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in  it  on  the  9th  of  January  1881,  when  a  party  of  the  Chilean  army  arrived 
at  the  above-named  estate,  and  that  he  knows  that  Mnr|«hy  was  left 
destitute  of  everything  he  possessed  after  the  date  last  mentioned. 

**Mr.  Henry  Oppenheimer  makes  oath  that  when  John  A.  Murphy  arrived 
at  Peru  in  1870  deponent  sold  to  him  very  good  and  costly  engineering  in- 
struments; that  he  knows  in  the  year  1880  John  A.  Murphy  was  omplojed 
at  the  estate  Melgarejo  and  resided  at  said  estate  with  his  family  up  to  the 
first  days  of  January  1881,  where  he  took  his  valuable  furniture,  and  in 
fact  all  that  he  and  his  family  possessed ;  that  everything  claimant  had  at 
said  estate  on  the  9th  of  January  1881,  was  taken  by  Chilean  soldiery, 
and  that  claimant  was  left  entirely  destitute. 

**  It  would  have  been  more  satisfactory  if  claimant's  testimony  had  been 
taken  in  the  form  of  deposition,  after  due  notice  and  opportunity  to  de- 
fendant to  cross-examine  the  witnesses;  but,  as  already  stated,  I  do  not 
feel  at  liberty  to  discard  it  altogether.  As  it  is  conipeten  t  testimony  under 
the  rules,  and  is  entirely  uncontradicted,  I  think  its  legal  effect  must  be 
considered  to  est-ablish  the  claim.  However  j  ust  may  be  the  criticism  upon 
some  of  the  affidavits  as  being  too  vague  and  indetinit'e  in  their  character, 
I  think  there  can  be  no  reasonable  doubt,  in  view  of  all  the  testimony, 
that  on  the  9th  of  January  1881,  John  A.  Murphy  was  wrongfully  taken 
prisoner  by  the  Chilean  forces;  that  he  was  carried  away  from  his  home 
by  coercion  and  under  duress,  an<l  that  as  a  direct  consequence  of  this 
illegal  and  wrongful  capture  his  property  was  taken  or  destroyed. 

''Under  these  circumstances  I  submit  that  his  widow  and  children  are 
entitled  to  receive  fair  compensation  for  their  losses  from  the  respondent 
government." 

In  the  case  of  John  L,  Thomdike  v.  ChiUf  No.  6,  the 
Ez   parte   Proofs:  commission  rendered  the  following  decision: 

Thomdike'a  Case.        ''John  L.  Thomdike  in  his  memorial  No.  6,  claims 
f^om  the  Government  of  Chile  the  sum  of  £39,109  Os. 
8d.,  which  he  itemizes  as  follows: 
"  For  properties  and  materials  damaged  and  destroyed  by 

the  Chilean  forces  in  Mollendo £21,950   7  0 

"For  interest  upon  said  sum  at  the  rate  of  6  per  cent  per 
year  from  the  13th  of  March  1880  until  the  9th  of 
April  1894 17,218  13  8 

*'The  claimant  alleges  that  he  is  an  American  citizen,  and  that  he  was 
engaged  as  a  subcontractor  iu  the  building  of  the  railway  of  Mollendo, 
Arequipa,  Pnno,  and  Cuzco,  and  that,  as  such  contractor,  he  owned  con- 
siderable property  in  Mollendo,  such  as  a  brass  foundry,  houses,  machin- 
ery, stations,  telegraphic  office,  and  materials  intended  for  the  constmctiou 
of  the  said  railroad  line. 

"  He  further  states  that  on  the  9th  of  March  1880,  Chilean  forces  were 
disembarked  at  said  port  of  Mollendo  and  took  possession  of  the  city 
until  the  13th  of  the  said  month ;  and  that  during  that  time  they  destroyed 
and  damaged  the  property  and  materials  to  which  reference  has  been  made. 

"To  prove  the  said  facts,  the  claimant  has  tiled  the  following  documents: 

"(a)  A  copy  of  a  protest  that  he  made  on  the  15th  of  June  1880,  before 
the  British  vice-consul  at  Mollendo; 


Digitized  by  VjOOQ  IC 


PROCEDURE.  2275 

*•(*)  A.  list  or  inventory,  subscribed  by  the  claimant,  of  the  properties 
and  materials  destro^'ed  and  damaged  by  the  Chilean  forces; 

'^{c)  Another  protest  made  by  Mr.  Jos^  Manuel  Braau  before  the  British 
vice-consul  at  Mollendo,  dated  the  31st  of  March  1880,  in  the  name  of  and 
representing  Mr.  John  L.  Thorndike; 

*^id)  A  copy  of  a  note  dated  in  Lima  on  the  10th  of  June  1884,  and 
addressed  to  the  Secretary  of  State  by  the  chargd  d'affaires  ad  interim  of 
the  United  States,  inclosing  a  copy  of  a  letter  from  Mr.  Thorndike,  and 
also  one  of  the  protests  and  the  inventory  to  which  reference  has  been 
made; 

'*(e)  A  certificate  dated  21st  of  June  1893,  In  which  the  secretary  of  the 
United  States  legation  in  Lima  certifies  to  the  fact  that  it  appears  from 
the  archives  that  the  aforesaid  communication  and  documents  were  sent 
to  the  Secretary  of  State ; 

**(/)  A  declaration  made  by  J.  T.  Robilliard,  Pedro  Yahnsen,  Luis 
Champin,  and  R.  Turner,  before  the  consular  agent  of  the  United  States 
in  Mollendo  on  the  26th  of  May  1893,  stating  that  among  the  property 
destroyed  in  the  port  of  Mollendo  considerable  belonged  to  Mr.  John  L. 
Thorndike ; 

"  {g)  Another  declaration  made  in  Lima  before  the  secretary  of  the 
United  States  legation  by  J.  M.  Van  Buren  and  William  Booth  on  the 
20th  of  July  1893,  in  which  they  say  that  they  have  known  Mr.  John  L. 
Thorndike  for  several  years ;  that  they  know  he  was  the  owner  of  some  of 
the  property  destroyed  by  the  Chilean  forces  in  Mollendo,  aud  that  they 
consider  the  sum  of  140,952.8  soles,  named  by  the  claimant,  to  be  a  just 
estimate  of  the  value  of  those  properties; 

''  {h)  Another  declaration  made  in  the  same  manner  by  Victor  Sanchez 
Benavides  and  T.  B.  Leiding  on  the  21st  of  July  1893,  in  which  they  cor- 
roborate in  similar  terms  the  foregoing  statement; 

<'(i)  Another  declaration  made  on  the  19th  and  20th  of  July  1893,  before 
the  secretary  of  the  United  States  legation  by  Mariano  Nicolas  Valc^cel, 
Jos^  Manuel  Braun,  Daniel  H.  B.  Davis,  aud  Jacob  Backus,  iu  which  they 
iver  that  they  have  known  Mr.  John  L.  Thorndike  for  more  than  twenty 
years,  and  that  dnring  all  that  time  he  has  not  done  any  act  that  might 
reflect  on  his  neutrality ; 

"(j)  A  sworn  declaration  by  Robert  D.  Huntington  made  in  Malone, 
Xew  York,  on  the  27th  of  September  1893,  in  which  he  states  that  he  knows 
Mr.  John  L.  Thorndike  personally;  that  he  knows  that  he  was  bom  in 
the  city  of  Malone  on  the  21st  of  September  1834,  and  that  he  knows  he  is 
at  present  a  citizen  of  the  United  States. 

'*  The  agent  of  the  Government  of  Chile  asks  that  the  claim  be  dismissed 
because  the  nationality  of  the  claimant  and  the  accuracy  of  the  facts 
Alleged  by  him  do  not  appear  duly  proven. 

''The  majority  of  the  commission,  after  having  examined  the  papers  and 
documents  presented  by  the  claimant,  consideis  that  they  lack  sufficient 
^egal  weight  to  warrant  a  decision  against  the  respondent. 

''It  appears,  in  fact,  thatnoneof  the  testimony  presented  by  the  claimant, 
of  itself  vague  and  nudetemiinate,  was  taken  after  notice  to  the  agent  of 
the  respondent,  thus  depriving  him  of  the  legitimate  right  to  witness  the 


Digitized  by  VjOOQ  IC 


2276        INTERNATIONAL  ARBITRATIONS. 

administering  of  the  oath  and  the  declarations  of  the  witnesses,  and  at 
at  the  same  time  to  cross-examine  them. 

''It  does  not  appear,  either,  that  the  memorialist  has  made  any  efforts 
to  produce  his  testimony  in  accordance  with  the  rules  of  procedure  estab- 
lished by  this  commission.  Nor  has  he  produced  any  testimony  of  the 
Peruvian  authorities  in  Molleudo,  who  certainly  would  have  been  willing 
to  establish  by  a  public  document  or  by  a  certilicate  the  facts  complained 
of  and  the  damage  the  claimant  might  have  suffered. 

"In  view  of  the  foregoing  considerations,  the  commission,  by  a  majority 
of  votes,  the  Honorable  Commissioner  Goode  dissenting,  declares  that  the 
claim  of  John  L.  Thomdike  against  the  republic  of  Chile  be,  and  it  is 
hereby,  dismissed/' 

John  L.  Thoimdike  v.  ChiJef  No.  6,  United  States  and  Chilean  Claims 
Commission,  convention  of  August  7,  1892,  opinions,  171. 

Mr.  Shields,  in  his  report,  p.  .54,  says:  ''In  view  of  the  decision  in  the 
Murphy  case,  which  held  that  affidavits  coming  Arom  the  State  Depart- 
ment under  the  treaty  and  rules  were  admissible,  the  judgment  in  this  case 
must  have  gone  on  the  ground  that  the  evidence  was  insufficient  to 
establish  the  claim.'' 
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POWER  OF  ABBITEATOES  TO  DBTEEMINB  QUES- 
TIONS  AS  TO  THEIB  OWN  JUBISDIOTION. 

The  mixed  commissions  organized  under  Articles  YL  and 
VIL  of  the  treaty  between  the  United  States  and  Great  Britain 
of  November  19,  1794,  respectively  possessed  the  power  to 
award  compensation  to  claimants  who  could  not  obtain  it  <4n 
the  ordinary  coarse  of  justice."  The  history  of  these  commis- 
sions is  detailed  elsewhereJ  Before  each  of  them  the  question 
was  raised  as  to  the  x>ower  of  the  commissioners  to  determine 
their  own  jurisdiction.  In  the  commission  under  Article  VI., 
which  sat  at  Philadelphia,  the  American  commissioners,  who 
were  in  the  minority,  claimed  the  right  to  secede  from  the 
board  and,  by  destroying  a  quorum  under  the  treaty,  prevent 
the  rendition  of  awards  in  cases  which  they  believed  to  be  out- 
side of  the  commission's  jurisdiction.  In  other  words,  they 
denied  the  right  of  the  board  to  determine  its  own  jurisdiction 
in  resx>ect  of  the  claims  presented  to  it  for  decision.  At  Lon- 
don, under  Article  VII.,  the  case  was  reversed.  Under  this 
article  the  British  commissioners  happened  to  be  in  the  minority, 
and  they  made  the  same  pretensions  as  the  American  commis- 
sioners under  Article  VI.  Under  the  latter  article,  the  ques- 
tion never  was  settled.  The  American  commissioners  having 
by  their  secession  suspended  the  proceedings  of  the  board,  the 
two  governments  eventually  agreed  upon  the  payment  of  a 
lump  sum  in  satisfaction  of  the  claims;  and  the  board  ceased 
to  exist. 

Under  Article  VII.  the  British  Government  ultimately  de- 
clined to  sustain  its  commissioners,  and  left  it  to  the  board  to 
determine  its  jurisdiction  in  respect  of  the  cases  before  it,  as 
they  arose  for  decision.    The  question  first  arose  under  this 

>  Sapra,  vol.  1,  Chapters  IX.  and  X. 
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article  in  the  ca43e  of  the  Betsey,  Furlong,  master,  in  which  the 
British  commissioners  denied  the  jurisdiction  of  the  board  on 
the  ground  that  the  lords  commissioners  of  appeal  had  ren- 
dered a  decision  in  the  case,  and  that  this  decision  must  be 
considered  as  finaL  The  American  commissioners,  Messrs. 
Oore  and  Pinkney,  and  the  fifth  commissioner,  Mr.  Trumbull, 
who  also  was  an  American,  maintained  the  opposite  view. 
The  British  commissioners,  in  order  to  prevent  a  decision  of 
the  question,  withdrew,  thus  denying  to  the  board  the  power 
to  determine  its  own  jurisdiction.  While  the  point  was  under 
discussion  Messrs.  Gore  and  Pinkney  filed  opinions,  which  are 
given  below. 

"  It  is  said  by  Doctor  Nicholl  and  Mr.  Anstey 
OpiBiai  of  Kr.  Oore.  that  the  Board  is  not  competent  to  decide  on 
its  own  jurisdiction.  That,  when  a  complaint 
is  preferred,  and  an  averment  made  by  the  Agent  of  the 
Government  that  the  case,  on  which  such  complaint  is  founded, 
is  not  within  the  Jurisdiction  of  the  Board,  or  a  doubt  arises 
as  to  its  jurisdiction  in  the  minds  of  two  of  the  Commissioners, 
those  two  being  the  Commissioners  named  by  one  government, 
the  board  must  refer  this  question  to  both  the  contracting 
Parties;  or  obtain  the  consent  of  that  from  whom  compensa- 
tion is  claimed,  before  it  can  proceed  in  the  examination.  That 
if,  on  a  complaint,  the  Commissioners  named  by  his  Britannic 
Majesty  should  be  of  opinion  that  the  board  is  not  competent 
to  entertain  the  Cause,  and  those  named  by  the  United  States 
should  be  of  a  different  opinion,  and  the  fifth  should  concur 
with  the  latter,  the  British  Commissioners  will  be  free  to 
secede  from  the  board,  so  as  to  prevent  a  decision  on  any  other 
question  in  the  case.  A  power  to  decide  whether  a  Claim 
preferred  to  this  board  is  within  its  Jurisdiction,  appears  to 
me  inherent  in  its  very  Constitution,  and  indispensably  neces- 
sary to  the  discharge  of  any  of  its  duties. 

"That  a  board  should  be  constituted  with  powers  to  con- 
clude the  contracting  Parties,  both  as  to  the  Justice  of  the 
Claim  and  the  amount  of  Money  to  be  paid  in  Compensation 
thereof,  and  should  have  no  power  to  decide  whether  the  Sub- 
ject matter  of  Complaint  be  submitted  to  it,  is  with  me  so 
palpable  a  contradiction,  that  the  disrespect  which,  in  my 
judgment,  such  a  position  reflects  on  the  high  contracting 
Parties,  and  the  attempt  to  support  the  reverse  by  argument, 
or  other  authority  than  the  Instrument  itself,  can  be  apol- 
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ogized  for  only  by  the  very  sincere  esteem  I  entertain  for  those 
who  make  the  objection. 

**The  6th  &  7th  articles  of  the  Treaty,  nuder  which  this 
Board  sits,  communicate  the  authority  it  i>ossesses,  describe 
the  subjects  which  are  embraced  by  its  powers,  and  the  Duties 
which  are  imi)osed  on  the  Commissioners,  as  well  as  the  Obli- 
gations on  the  contracting  Parties. 

(^  The  first  and  third  Sections  of  the  7th  article,  in  stating 
the  Complaints  of  the  Citizens  of  the  United  States  and  of 
the  Subjects  of  his  Britannic  Msyesty,  define  the  objects  which 
are  within  the  arbitration  and  decision  of  the  board. 

^'  The  Complaints  of  the  Citizens  of  the  United  States  are 
fbunded  on  cases  of  illegal  or  irregular  capture  or  Condemna- 
tion, to  which  such  Circumstances  are  attached  as  may  pre- 
vent the  Complainant  from  receiving  compensation  in  the 
ordinary  course  of  Judicial  proceedings. 

"  To  have  named  every  case,  even  if  known  to  the  Parties, 
was  liable  to  various  objections: 

"From  the  want  of  knowledge  of  the  Particular  Cases,  how 
many  and  what  would  be  satisfied  in  the  ordinary  course  of 
Justice  it  was  impossible  to  have  determined,  even  in  those 
where  injury  had  been  actually  done  at  the  moment  of  nego- 
tiation. But  the  respective  Governments,  with  a  candor  very 
honorable  to  their  character,  admitted  that  acts  might  be  then 
committing,  and  might  be  committed,  at  a  future  day,  from 
which  loss  or  damage  would  accrue  to  their  respective  Citizens 
and  Subjects. 

"These  being  within  their  contemplation,  tho'  not  within  their 
knowledge,  were  expressly  brought  within  the  remedy. 

"If  the  contracting  Parties  had  ever  entertained  an  idea  of 
a  future  reference  to  themselves,  to  ascertain  the  cases  that 
should  be  submitted  to  this  board,  in  making  any  rule,  other 
than  that  contained  in  the  article,  by  which  the  Cases  contem- 
plated should  be  determined  to  be  within  the  Submission,  it 
is  hardly  i>ossible  to  conceive  that  they  should  have  omitted 
to  mention  such  reference,  or  such  other  rule,  at  a  time  when 
they  were  speaking  of  future  events,  the  extent  or  precise  Cir- 
cofflstances  of  which  could  not  be  foreseen.  Indeed  if  the  Par- 
ties had  intended  such  future  reference,  that  intention  would 
have  been  fulfilled  by  a  Promise  that,  when  cases  of  this  sort 
could  be  specified,  they  would  agree  on  such  and  submit  them 
byname. 
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"  They  adopted  a  different  course,  and  it  may  be  fairly  inferred 
that  they  intended  to  describe  the  cases  with  sach  precision 
that  Men  of  common  understanding  might  distinctly  compre- 
hend their  meaning,  confiding  in  the  integrity  and  intelligence 
of  those  whom  they  should  appoint  to  execute  their  intention, 
for  the  necessary  disposition  and  capacity  to  determine  truly 
what  were  the  cases  thus  described. 

<<  I  thought  it  advisable  to  take  this  general  view  of  the 
subject,  that  it  might  appear  from  what  the  Parties  had 
omitted  to  do,  as  well  as  from  what  they  had  done,  that  no  such 
want  of  authority,  no  such  reference  as  the  objection  supposes 
necessary,  could  have  been  within  their  intention. 

*'  The  Subject  shall  now  undergo  a  more  particular  consider- 
ation, in  the  course  of  which  such  rules  shall  be  stated  as  I 
trust  cannot  be  contested,  and  from  which  it  is  clear  to  my 
Judgment  that  the  board  not  only  has  authority  to  determine 
whether  a  Complaint  preferred  is  within  its  jurisdiction,  but 
that  to  examine  and  decide  such  question  is  an  indispensable 
duty  imposed  on  the  Commissioners  by  the  trust  they  have 
accepted. 

"  The  7th  article,  together  with  the  6th,  which  is  referred  to 
by  the  7th,  declares  the  authorities  and  Duties  of  the  Commis- 
sioners— ^the  number  and  relation  of  the  Commissioners  to  the 
contracting  Parties — necessary  to  their  organization,  and  the 
validity  of  their  acts — viz*: 

^'  <  Three  of  the  said  Commissioners  shall  constitute  a  Board, 
and  shall  have  power  to  do  any  act  appertaining  to  the  said 
Commission,  provided  one  of  the  Commissioners  named  on 
each  side,  and  the  fifth  Commissioner  shall  be  present;  and 
all  decisions  shall  be  made  by  a  majority  of  the  voices  of  the 
Commissioners  then  present.' 

^' '  They  shall  decide  the  Claims  in  Question,  according  to 
the  merits  of  the  several  Cases,  and  to  justice  equity  and  the 
Laws  of  Nations.  The  award  of  the  said  Commissioners  or 
any  such  three  of  them  as  aforesaid  shall  be  final  and  conclu- 
sive both  as  to  the  justice  of  the  Claim,  and  the  amount  of 
the  Sum  to  be  paid  to  the  Claimant' 

"The  Subject  matter  in  each  claim  must  be  a  capture  or 
condemnation  of  the  property  of  a  Citizen  of  the  United 
States,  under  colour  of  authority  or  Commission  from  his  Bri- 
tannic Majesty;  and  capture  of  the  property  of  his  Mjyesty^s 
Subjects  within  the  Limits  &  Jurisdiction  of  the  United  States, 
and  brought  into  the  Ports  of  the  same,  or  taken  by  vessels 
originally  armed  in  Ports  of  the  said  States.     This  is  the 
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description  of  Cases  which  the  two  Kations  in  express  terms 
submit  to  the  Arbitration  and  decision  of  the  Commissioners; 
and  to  all  such  Cases,  and  to  do  any  act  respecting  them  as 
stated  in  the  article,  is  the  power  and  authority  of  the  Board 
conclusively  extended. 

"Every  Subject  and  Citizen  having  a  Claim  within  the 
description,  and  under  the  circumstances,  for  which  this 
article  provides  a  remedy,  has  a  right  and  interest  in  its  Pro- 
visions, indefeasible  by  the  act  of  either  Government  sepa- 
rately ;  and,  in  my  belief,  indefeasible  by  their  joint  act  without 
a  fair  indemnity  to  the  Individual.  If  the  Claim  States  a 
Case  to  be  of  this  description,  it  states  a  Case  on  the  face  of 
it  cognizable  by  us;  if  the  facts  alleged  to  bring  it  within  the 
description  are  contested,  the  Commissioners  should  put  the 
party  to  prove  them.  If  he  fails,  as  it  would  not  appear  to 
the  Commissioners  to  be  a  case  submitted,  it  would  be  dis- 
missed of  course.  Such  has  been  the  State  of  two  Complaints 
preferred  to  this  Board,  and  each  Government  has  a  right  to 
expect  a  similar  decision  under  like  circumstances.  But  if  the 
Individaal  who  has  now  become  a  Party  to  the  Contract,  as 
well  as  a  party  in  the  complaint,  makes  out  his  case,  he  has  an 
equal  right  to  expect  an  examination  whether  other  circum- 
stances apply  which  entitle  him  to  the  award  of  the  Board. 
That  Board  could  never  be  denominated  impartial  or  just,  that 
did  not  see  with  equal  eye  the  Party  that  claimed,  and  the 
Party  that  resisted.  The  opinion  of  either  ought  not,  and  I 
trust  would  not  be,  a  law  to  the  Commissioners.  The  opinion 
of  the  one  oaght  to  weigh  as  much  and  no  more  than  the 
opinion  of  the  other;  and  it  would  be  thonght  strange  if  the 
Complainant  should  state  that,  as,  in  his  opinion,  the  Case 
was  within  the  Jurisdiction  of  the  Commissioners,  the  Board 
was  estopped  from  saying  it  was  not.  A  Submission  at  the 
control  of  either  party,  would  be  no  submission  worth  the 
Paper  on  which  it  was  written — a  description  of  Cases,  liable 
to  the  effectual  obstruction  of  the  Party  to  make  compensa- 
tion, would  be  worse  than  no  description.  The  opinion  of  the 
Government,  or  of  the  Complainant,  cannot  alter  the  true 
meaning  of  the  Agreement.  Cases  within  the  description  are 
not  the  less  so,  because  one  of  the  Parties  to  the  contract 
thinks  they  are  not. 

"An  application  to  the  two  Governments,  to  admit  cases  to 
the  cognizance  of  the  Board  that  are  not  described  in  the 
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article,  would  be  an  application  for  a  new  submission,  new 
Powers,  and  a  new  Commission.  This  might  be  expedient  for 
aught  I  know,  but  it  would  be  totally  extraneous  from  and 
independent  of  this  Contract.  The  conq^nt  of  either  Govern- 
ment, that  the  Commissioners  might  examine  and  decide  cases 
not  within  the  article,  would  derive  no  force  from  the  present 
Treaty,  and  would  not  make  such  more  or  less  within  the 
meaning. 

"  Let  us  go  back  to  the  Powers  of  the  Board.  It  has  power 
to  do  any  act  appertaining  to  the  Commission.  Is  determining 
whether  a  Case,  stated  in  the  Complaint,  be  within  the  descrip- 
tion confided  to  the  commissioners,  an  act  appertaining  to  the 
Commission? 

"  With  equal  propriety  it  might  be  asked,  whether  reading 
or  hearing  a  Complaint,  on  the  part  of  the  Commissioners,  or 
preferring  it  on  the  part  of  the  Claimant  appertained  to  the 
Commission,  or  was  necessary  to  the  examination  and  decision. 

"  When  a  Complaint  is  brought  before  the  Commissioners, 
the  Board  must  take  for  granted  that  it  is  within  their  Com- 
petency, or  refer  it  to  some  other  tribunal  to  determine  the 
question.  The  former  could  not  be  that  diligent  and  careful 
examination  directed,  and  might  work  great  injustice;  for  the 
latter  there  is  no  permission,  much  less  authority,  in  the 
Treaty;  neither  is  there  any  other  tribunal  or  person  author- 
ized to  make  this  determination.  The  Commissioners  then  are 
bound  to  compare  this  Case  with  the  description  in  the  article, 
examine  and  decide  whether  it  is  conformable  to  that  rule,  the 
one  expressly  agreed  on,  by  the  Contracting  Parties. 

''  This  is  the  first  act  that  presents  itself  to  the  mind,  when 
a  Memorial  is  preferred;  it  is  tbe  prerequisite  to  every  other 
act,  to  the  due  exercise  of  every  other  authority,  to  the  Con- 
scientious discharge  of  every  other  duty.  Power  is  also  given 
to  such  three  Commissioners,  they  constituting  a  Board,  to 
decide  the  Claims  in  question  according  to  the  merits  of  the 
several  cases,  to  justice,  equity  and  the  Law  of  Nations. 

"To  decide  on  the  justice  of  the  claim,  it  is  absolutely  nec- 
essary to  decide  whether  it  is  a  case  described  in  the  article. 
It  is  tbe  first  quality  to  be  sought  for  in  the  examination.  To 
say  that  power  is  given  to  decide  on  the  justice  of  tbe  Claim, 
and  according  to  all  the  merits  of  tbe  Case,  and  yet  no  Power 
to  decide  or  examine  if  the  Claim  has  any  justice,  any  merit 
even  suflftcient  to  be  tbe  Subject  of  Consideration,  is  to  offer 
in  terms  a  substance,  in  truth  a  phantom. 
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^^It  would  be  a  delusion  of  the  grossest  kind  to  the  Oom- 
plainant  who  has  a  just  claim.  The  article  admits  the  possi- 
ble justice  of  the  Claim,  and  very  gravely  says  to  him,  provided 
you  cannot  obtain  compensation  in  the  ordinary  course  of 
Judicial  proceedings,  and  your  Claim  is  supported  by  its  own 
merits,  by  justice,  equity  and  the  Laws  of  Nations,  Commis- 
sioners will  examine  and  decide  on  your  Case  and  award  you 
adequate  Compensation,  which  the  Government  has  by  a  Sol- 
emn Contract  bound  itself  to  pay  yon.  But  then.  Sir,  after 
the  Complaint  is  preferred,  the  Commissioners  cannot  hold 
connusance  of  it,  without  consent  of  that  Party  from  whom 
you  seek  compensation.  You  cannot  enter  our  doors;  the  key 
by  which  alone  you  can  gain  admission  is  held  by  the  Party  of 
whom  you  Complain. 

<^  In  common  life  and  in  Common  Affairs  this  would  be  called 
a  mockery  of  Justice.  That  the  Parties  to  this  Contract  are 
two  great  and  respectable  nations  will  not  alter  the  sentence. 
Justice  is  impartial,  whoever  are  the  Parties,  or  whatever  the 
objects,  and  her  decrees  are  the  same  on  the  conduct  of  all, 
the  many  and  the  few,  the  helpless  individual  or  the  powerful 
nation. 

"According  to  my  comprehension,  the  power  to  decide  is 
given  explicitly  to  the  Board;  but,  as  there  is  a  difterence  of 
opinion  on  this  subject,!  will  quote  some  authorities  on  the 
doctrine  of  implication,  and  tacit  grants  derived  from,  tho'  not 
expressly  included  in,  the  terms  of  the  Contract. 

"  Vattel,  2nd  Book,  156, 234^»»  Sec".  'All  that  is  included  in 
the  nature  of  certain  acts,  on  which  an  agreement  is  made,  is 
tacitly  comprehended  in  the  Convention :  or,  in  other  words, 
everjrthing,  without  which,  hat  is  agreed  upon,  cannot  take 
place,  is  tacitly  granted.' 

"  What  is  agreed  upon  in  vAIs  article?  That  the  Board  shall 
decide  the  Claims  in  question,  their  justice  and  amount.  How 
can  they  decide  the  Claims  in  question  without  examining  and 
deciding  whether  or  not  it  be  a  Claim  in  question? 

"  Vattel,  2-B,  17-C,  282^  Sec".  '  Every  interpretation  that 
leads  to  au  absurdity,  ought  to  be  rejected,  or  in  other  words 
we  should  not  give  to  any  piece  a  sense  from  which  follows 
anything  absurd;  but  interpret  it  in  such  manner  as  to  avoid 
absurdity.  As  it  cannot  be  presumed,  that  any  one  desires 
what  is  absurd,  it  cannot  be  supposed,  that  he  who  Speaks, 
has  intended  that  his  words  should  be  understood  in  a  man- 
ner, from  which  an  absurdity  follows;  neither  is  it  allow- 
able to  presume  that  he  sports  with  a  serious  act,  for  what  is 
shamefril  and  unlawful  is  not  to  be  presumed.    We  call  absurd 
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not  only  what  is  physically  impossible,  but  what  is  morally  so, 
that  is  what  is  so  contrary  to  reason  that  it  cannot  be  attrib- 
uted to  a  man  in  his  right  senses.' 

"  To  my  mind  there  can  be  no  greater  absurdity  than  to 
conceive  that  these  two  Nations  appointed  Commissioners 
with  power  to  examine  and  decide  Olaims;  prescribed  the  rules 
by  which  they  were  to  examine  them;  authorized  them  for 
this  purpose  to  receive  books,  papers  and  testimony,  examine 
persons  on  oath,  award  sums  of  money  and  solemnly  pledged 
their  faith  to  each  other,  that  the  award  should  be  final  and 
conclusive,  both  as  to  the  justice  of  the  Claim  and  to  the 
amount  of  the  sum  to  be  paid,  and  yet  gave  them  no  power  to 
decide  whether  there  was  any  Clain  in  question. 

"This  objection  supposes  that  two  wise  and  upright -Men, 
two  enlightened  nations,  gravely  stipulated  for  the  redress  of 
what  were  considered  important  injuries,  marked  out  the  rules 
by  which  any  loss,  resulting  from  such  injuries,  should  be  ad- 
justed, and  promised  adequate  compensation  therefor;  and,  to 
carry  this  Provision  into  efifect,  appointed  a  Court,  in  its  con- 
struction as  index>endent  of  the  Parties,  and  as  impartial,  as 
human  imperfection  will  admit;  but  at  the  same  time  left  it  to 
the  Party,  against  whom  a  Claim  was  to  be  preferred,  to  decide 
whether  a  single  step  should  be  taken  to  rectify  the  Complaint, 
to  examine  the  claim,  or  make  a  decision  thereon;  agreed  that 
satisfaction  should  be  made  in  the  precise  sum,  and  at  the  exact 
moment,  awarded,  but  admitted  that  the  Party  bound  to  make 
the  payment  should  have  it  at  all  times  in  his  discretion,  and 
without  breach  of  faith,  to  prevent  any  award  being  made. 

"  Will  any  man,  in  his  right  mind,  say  that  two  wise  and 
enlightened  Statesmen,  who  are  an  honor  to  their  respective 
countries,  whose  probity  and  intelligence  may  be  imitated  but 
cannot  be  excelled — that  two  illustrious  Nations,  who  justly 
consider  morality,  candor  &  uprightness  as  the  source  of  indi- 
vidual happiness,  the  grand  cement  of  political  order,  and  the 
most  substantial  basis  of  national  excellence, — will,  I  say,  any 
man  in  his  right  mind,  pronounce  such  men  and  such  nations 
to  be  in  their  senses,  when  they  make  so  weak,  so  unmeaning 
a  contract,  one  so  vain,  and  so  delusive  to  those  for  whose 
benefit  the  article  was  pretended  to  be  made? 

"  *  The  interpretation  which  renders  a  treaty  null  and  with- 
out effect  cannot  be  admitted.  It  ought  to  be  interpreted  in 
such  manner  as  it  may  have  its  efifect,  and  not  be  found  vain 
and  illusive.'— 2  Vattel,  C,  7,  Sect.  283. 
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"  The  objection  is  that  wherever  a  doubt  is  raised  by  the 
Party  against  whom  the  Claim  is  made,  the  Commissioners 
cannot  proceed  to  examine,  &c.,  &c.  This  Treaty,  the  Parties 
declare,  is  '  to  terminate  their  differences,  in  sach  a  manner,  as 
without  reference  to  the  merits  of  their  respective  Complaints 
and  pretensions,  may  be  the  least  calculated  to  produce  mutual 
satisfaction  and  good  understanding.' 

"  The  Provisions  of  the  7th  article  are  understood  to  be  a  full 
satisfaction  for  all  Complaints  of  loss  from  capture,  &c.;  the 
term  in  which  Complaints  may  be  received  is  limited  to  two 
years.  The  contracting  Parties  make  no  stipulation  for  agree- 
ing, in  any  other  mode,  what  Claims  are  properly  cognizable 
by  this  Board — ^neither  is  there  any  rule  by  which  the  cases  are 
to  be  defined,  unless  the  description  herein  given  is  saflBcient, 
and  the  Commissioners  authorized  to  decide  whether  they  are 
within  that  description.  A  Party  on  whom  a  Claim  is  made 
has  only  to  suggest  a  doubt,  which  may  be  rightfnlly  done  in 
every  case,  refrain  from  making  any  other  description  of  the 
Cases,  (and  to  do  this  he  is  under  no  obligation,)  and  the  article 
is  rendered  null. 

^^  It  is  a  contradiction  in  terms  to  say  that  a  measure  adopted 
shall  terminate  all  differences,  and  yet  that  the  very  measure 
presupposes  a  new  negotiation  on  what  are  their  differences. 
The  Declaration  of  the  Parties  to  terminate  all  their  differ- 
ences without  reference  to  their  respective  merits  and  preten- 
sions, can  hardly  be  rendered  consistent  with  a  determination, 
in  one  or  both  the  Parties,  not  to  submit  a  Case  to  the  Arbitra- 
tion agreed  on,  without  a  reference  to  itself  to  decide  on  the 
merit  and  pretension  of  such  Complaint,  prior  to  its  being 
the  subject  of  that  arbitration.  Neither  can  that  manner  be 
expected  to  produce  mutual  satisfaction  and  good  understand- 
ing which  submits  entirely  to  the  will  of  the  Party  from  whom 
compensation  is  claimed,  whether  the  complaint  shall  ever  be 
heard  by  the  Tribanal  appointed  to  award  such  compensation. 
It  is  submitted  whether  the  Declarations  made  in  the  Preamble 
to  this  Treaty,  as  well  as  the  proposed  objects  of  it,  are  not 
rendered  absolutely  null  by  a  construction  of  the  7th  article 
which  subjects  all  its  provisions  to  the  will  of  any  one  Party. 

"  It  may  be  said  that,  altho'  this  total  defeat  of  the  article  is 
possible  in  theory,  it  never  can  be  true  in  practice.  The  fol- 
lowing statement  of  Complaints  preferred  to  the  Board  and  the 
answers  will  shew  that  this  construction  should  be  resisted,  not 
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only  because  such  interpretation  ought  never  to  be  admitted 
as  may  destroy  a  Contract,  but  that,  in  the  present  instance, 
if  this  objection  is  persisted  in,  the  article  is  in  fact  null  and 
illusive. 

"  Complaints  have  been  preferred  in  cases  where  the  Lords 
have  decreed  condemnation  of  vessel  &  cargo — where  they 
have  restored  the  vessel,  but  denied  freight  and  expenses — 
where  part  of  the  cargo  has  been  condemned  and  part  re- 
stored— where  they  have  restored  vessel  &  cargo,  but  refused 
costs  and  damages — where  they  have  restored  vessel  and  cargo 
and  refused  costs  and  damages  to  the  Claimant  and  condemned 
him  to  pay  costs  of  the  Captor — where  the  Party  moved  to 
their  Lordships  to  admit  an  appeal  from  a  Decree  of  Condem- 
nation, which  Motion  was  rejected. 

'^The  Agent  on  the  Part  of  the  British  Government  objects 
to  the  Jurisdiction  of  this  board,  in  all  these  cases,  because  of 
the  Decree  of  the  Lords  Commissioners,  which,  according  to 
him,  concludes  all  Parties  and  all  interests.  Complaints  have 
likewise  been  preferred  in  cases  where  condemnations  have 
been  decreed  in  the  High  Court  of  Admirality,  and  in  the 
Courts  of  Vice  Admirality,  and  no  appeals  made — ^and  where 
appeals  have  been  made,  and  are  yet  depending  before  the 
Lords  of  Appeal — in  cases  where  the  Party  appealed,  but 
abandoned  his  appeal,  on  the  Lords  declaring  that  in  such 
cases  they  should  decree  against  the  Claimants.  To  all  these 
cases,  the  agent  replies  that  adequate  compensation  can  be 
obtained  in  the  ordinary  course  of  Judicial  Proceedings — ^that 
the  Lords  are  competent  to  grant  it — ^that  it  will  be  there 
obtained,  if  due,  or  has  not  been  lost  by  wilful  neglect  and 
omission.  These  cases,  with  their  answers,  appear  to  me  to 
embrace  every  description  that  can  be  contemplated  under  the 
article.  The  Commissioners  on  the  Part  of  the  United  States 
requested  the  agent  for  the  American  Complainants  to  bring 
forward  Memorials  of  all  the  different  classes  of  cases,  that, 
if  possible,  one  might  be  found  which  the  Board  should  be 
thought  competent  to  examine.  He  nor  they  could  think  of 
none  other — the  question  has  been  frequently  made  at  the 
Board  and  no  other  class  can  be  brought  forward.  The  Objec- 
tion that  the  Board  is  incompetent  to  decide  whether  these 
cases,  or  any  of  them,  are  within  the  description  submitted, 
arrests  and  stops  all  proceedings  and  in  fact  renders  the  article 
null  and  illusive. 


Digitized  by  VjOOQ  IC 


POWER   TO   DETERMINE   JURISDICTION.  2287 

'<  I  have  endeavoured  to  prove  that  the  Board  has  power  to 
decide  whether,  on  a  Complaint  preferred,  it  is  within  their 
Jurisdiction. 

^<  I  shall  now  attempt  to  shew  that  the  Commissioners  are 
under  an  indispensable  obligation  to  do  this,  on  every  Com- 
plaint. 

^^  Whenever  a  man  has  accepted  a  trust,  he  is  bound  to  per- 
form the  Duties  of  it,  and,  to  ascertain  what  those  Duties 
are,  he  must  refer  to  the  act  under  which  his  Trust  is  held. 

**  The  Commissioners  are  to  search  for  their  Duties  in  the  6th 
&  7th  articles  of  the  Treaty  of  Amity  &c  It  will  there  be 
found  that  a  Citizen  of  the  United  States,  or  a  Subject  of  the 
King  of  England,  has  a  right  to  bring  forward  certain  claims. 
A  right  in  the  Complainant  to  prefer  his  claim,  implies  a  duty 
in  the  Commissioners  to  examine  and  decide  upon  it.  The 
Complainants  have  an  Interest  in  the  Provisions  of  the  Treaty, 
and  it  is  expressly  agreed  that  the  Commissioners  shall  decide 
their  Claims;  and  to  enforce  this  obligation  the  more  solemnly, 
an  oath  has  been  imposed  and  taken  by  the  Commissioners  in 
the  words  following,  viz*: 

^^^  Honestly,  Diligently,  impartially  to  examine  and  to  the 
best  of  their  Judgment,  accordiug  to  justice,  equity  and  the 
Laws  of  Fations,  decide  all  such  Complaints,  as  under  the  said 
articles  should  be  preferred  to  them.' 

'^  How  can  this  duty  be  complied  with,  this  oath  be  satisfied, 
if,  when  a  Complaint  is  preferred  to  the  Commissioners,  they 
refuse  to  examine  it?  Surely  they  cannot  be  said  to  examine 
the  Complaint  diligently  and  Carefvlly^  who  refuse  to  examine 
it  at  all. 

"  Can  they  satisfy  that  part  of  the  Oath  in  which  they  swore 
to  examine  the  Complaint  impartially j  who,  upon  a  suggestion 
of  either  Party,  refuse  to  examiue  the  Complaint,  until  they 
have  the  consent  of  that  Party?  Further,  the  Commissioners 
have  sworn  <to  decide  all  such  complaints,  after  an  honest, 
diligent  and  impartial  examination,  according  to  the  best  of 
their  Judgment,  to  justice,  equity  and  the  Laws  of  Nations.' 

^'It  is  inconceivable  to  me  that  this  part  of  the  Oath  should 
be  complied  with,  by  saying  that  the  obligation  to  decide  was 
satisfied  by  refusing  to  examine.  This  objection  was  first 
started  at  the  board;  its  novelty  not  less  than  its  nature 
excited  my  surprise.  Among  all  the  evil  and  fanciful  things 
that  have  been  conjured  up,  by  the  Enemies  of  this  Treaty, 
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against  the  atility  of  its  provisions,  I  never  heard  one  so  totally 
subversive  of  all  that  justice  which  was  the  primary  object  of 
the  negotiation,  and  of  the  most  important  benefits  that  were 
contemplated  by  its  friends. 

<^I  have  considered  it  with  all  the  candor  and  diligence  that 
my  mind  is  capable  of.  To  this  I  was  bound  by  the  great 
respect  I  feel  for  those  who  make  the  objection,  and  by  the 
most  solemn  ties  of  honor  and  conscience,  and  by  the  eqaal 
obligations  of  daty  to  both  nations;  for,  altho'  I  am  a  citizen 
of  bat  one,  I  am  constituted  a  Jndge  for  both.  Each  nation  has 
the  same,  and  no  greater,  right  to  demand  of  me  fidelity  and 
diligence  in  the  examination,  exactness  and  jnstice  of  the 
Decision. 

"Under  such  impressions  I  have  made  this  inquiry,  and  the 
result  has  been  that  the  Commissioners  are  not  only  competent 
but  indispensibly  bound  to  decide  on  every  Complaint  that  is 
preferred  to  them,  whether  or  not  it  be  within  the  meaning 
and  remedy  of  the  article,  and  that  this  decision  is  to  be 
made,  like  all  others,  by  a  majority  of  voices,  provided  the 
fifth  Commissioner  and  one  named  by  each  Nation  be  pres- 
ent. The  consequences  of  a  diflferent  construction  have  been 
stated,  as  I  see  and  feel  them ;  and  sure  I  am  that  if  the 
Gentlemen,  who  now  favor  the  objection,  view  all  or  any  of 
these  consequences,  resulting  from  their  interpretation,  the 
objection  will  be  abandoned. 

"I  had  thought  of  taking  one  other  view  of  the  subject, 
which  at  first  seemed  to  be  in  the  contemplation  of  one  Gen- 
tleman, viz,  that  a  decision  on  the  question  of  Jurisdiction 
must  be  made  by  the  unanimous  vote  of  the  five  Commission- 
ers; but,  on  reflection,  this  appears  unnecessary,  for,  if  it  ever 
be  a  question  before  the  Commissioners,  it  must  be  decided  by 
a  majority  of  the  voices,  under  the  proviso  aforesaid,  that 
being  the  manner,  and  the  only  manner,  iK)inted  out  for  a 
decision  of  all  questions. 

"A  reference  to  the  journal  of  the  Board  will  shew  that  the 
construction  I  have  given  of  the  article  has  been  sanctioned 
by  its  own  practice. 

"  The  case  of Wilson  was  brought  by  Memorial  before 

the  Commissioners,  and  decided  by  the  Board  not  to  be  within 
its  Jurisdiction. 

"  The  Case  of  the  Friendship^  Tuttle,  came  before  the  Board 
by  a  Memorial  from  Mr.  Bayard;  this  Memorial  was  answered 
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by  Mr.  Gostling^  on  behalf  of  the  British  Gk>Tt.  The  cause 
is  detained  at  the  prayer  of  the  Memorialist,  that  the  party 
may  bring  himself  within  the  provisions  of  the  article,  by  the 
Proof  of  certain  allegations.  It  may  be  justly  implied  that, 
if  the  Party  makes  out  such  Proof,  it  will  be  within  the  com- 
petency of  the  Board  to  examine  all  other  merits  of  his  Oase, 
otherwise  not. 

The  third  Gase,  is  that  of  the  Hope,  West,  Master.  The 
King's  agent  replied  to  the  Memorial,  that  it  was  not  one  of 
the  Cases  described  in  the  article,  and  so  not  within  the  Juris- 
diction of  the  Board. 

The  Memorialist  was  directed  to  make  answer,  and  the 
Board  appointed  a  day  to  take  the  Oase  into  consideration. 
Four  Commissioners  attended — the  question  raised  by  Mr. 
Oostling  was  maturely  considered,  and  this  was  the  only  ques- 
tion before  the  Board.  The  Memorial,  with  the  answer  and 
replication,  were  read,  the  Commissioners  went  into  an  exam- 
ination of  what  was  alleged  by  both  parties,  and,  finding  that 
the  allegations  against  the  Memorial  were  supi)orted,  it  was 
determined  that  the  case  was  not  within  their  Jurisdiction. 
Thence  appears  the  opinion  of  the  Board  that  it  is  competent 
to  decide  that  a  Case  is  not  within  its  Jurisdiction. 

<^To  say  that  the  Board  has  authority  to  decide  that  a  Cause 
is  not  within  its  Jurisdiction,  and  yet  no  authority  to  decide 
that  a  case  is  within  its  jurisdiction,  appears  to  be  a  contra- 
diction too  glaring  to  be  persisted  in.  That  the  Commissioners 
have  a  right  to  decide  in  favor  of  one  Party  only — ^in  favor,  of 
the  Party  complained  against,  but  not  in  favor  of  the  Com- 
plainant— cannot  be  true. 

^^If,  in  the  course  of  the  reasoning  and  examination  on  the 
Complaint  in  behalf  of  the  owners  of  the  HopCj  there  had 
appeared  sufficient  evidence  to  induce  the  Commissioners  to 
entertain  the  case,  will  any  one  say  that  such  decision  would 
not  have  been  equally  valid  as  the  decision  that  was  madef 
The  persons  being  the  same,  having  the  same  authority,  and 
acting  under  the  same  sanctions? 

"Would  not  a  denial  of  this  be  saying  that  the  Commission- 
ers, under  a  Power  to  decide  all  Questions,  had  power  to  de- 
cide there  was  no  question;  under  a  Power  to  decide  the 
Justice  of  a  Claim,  they  might  decide  it  had  no  justice;  but, 
when  there  was  a  question,  that  could  not  be  decided;  when 
the  claim  had  justice,  the  Commissioners  were  forbidden  to 
express  it. 
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"Under  such  Construction  the  Commissioners  would  be  a 
Board  with  great  and  important  Powers  to  decide  on  their  in- 
ability to  act,  but  possessing  no  faculty  of  Judging  or  acting, 
having  authority  at  all  times  to  decide  in  favor  of  the  Gov- 
ernment, but  none  to  decide  in  favor  of  Individuals.  A  board 
without  a  single  power  to  effect  the  sole  purpose  of  its  institu- 
tion, which  was  to  grant  relief  &  compensation,  otherwise  unat- 
tainble,  to  those  who  had  suffered  loss  f^om  illegal  captures  or 
condemnations. 

'*  We  come  to  the  last  stage  of  this  business,  viz,  Supposing 
the  Board  to  decide  a  Cause  to  be  within  their  jurisdiction, 
which  decision  in  the  opinion  of  the  two  Gentlemen  should 
not  be  well  founded.  Have  they  a  right  to  secede  from  the 
Board,  so  that  no  further  act  can  take  place  on  such  Casef 

"If  my  Judgment  is  correct  that  the  Board  has  Power  to 
decide  such  question,  it  must  be  self-evident  that  all  the  Com- 
missioners are  bound  by  the  decision,  and  are  under  an  indis- 
pensible  obligation  not  to  arrest  the  proceedings  by  their 
absence. 

"To  refrain  from  acting,  when  our  duty  calls  us  to  act,  is  as 
wrong  as  to  act  where  we  have  not  authority.  We  owe  it  to 
the  respective  Governments  to  refuse  a  decision  in  cases  not 
submitted  to  us — we  are  under  equal  obligation  to  decide  on 
those  cases  that  are  within  the  submission.  If  this  reasoning 
is  true,  the  two  Commissioners  have  no  right  under  such  Cir- 
cumstances to  secede,  for  that  would  be  to  suppose  a  right  to 
omit  doing  right,  or  a  right  to  do  wrong. 

"It  may  be  asked,  how  is  a  Fation  to  avoid  being  charged 
with  inconveniences  that  it  did  not  contract  to  bear,  if  the 
Board  has  the  Power  of  deciding  what  cases  are  submitted. 
The  answer  is  obvious,  it  is  that  of  the  Law  of  Nations,  of  the 
Common  Law  of  England  and  of  common  sense — a  party  is 
not  bound  by  the  Decision  of  Arbitrators  in  a  case  not  within 
the  Submission — such  decision  would  be  a  dead  Letter — it 
would  be  as  no  decision.    Yattel,  2  Book,  Sect  329  says: 

'  When  Sovereigns  cannot  agree  about  their  Pretensions  and 
yet  desire  to  maintain  or  to  restore  peace,  they  sometimes 
trust  the  Decision  of  their  Disputes  to  arbitrators  chosen  by 
common  agreement.  As  soon  as  the  Compromise  is  concluded 
the  Parties  ought  to  submit  to  the  Sentence  of  the  arbitrators: 
they  have  engaged  to  do  this,  and  the  faith  of  Treaties  should 
be  regarded.  However  if  by  a  Sentence  manifestly  unjust 
and  contrary  to  reason  the  arbitrators  have  stripped  them- 
selves of  their  quality,  their  Judgment  deserves  no  attention, 
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the  Parties  Submit  to  it  only  apon  doabtfal  Qaestions.  Sap- 
pose  the  Arbitrators,  in  order  to  repair  some  offence,  condemn 
a  Sovereign  State  to  become  subject  to  the  offended;  will  any 
sensible  man  say  that  this  State  ought  to  submit  f  If  the  in- 
justice is  of  small  consequence,  it  should  be  borne  tor  the  sake 
of  peace;  and  if  it  is  not  absolutely  evident  we  ought  to  sup- 
port it,  as  an  evil  to  which  we  have  willingly  consented  to  ex- 
pose ourselves.  For  if  it  were  necessary  to  be  convinced  of 
the  Justice  of  a  Sentence  in  order  to  submit  to  it,  it  would  be 
of  very  little  use  to  take  Arbitrators,' 

and  of  much  less  use  to  take  arbitrators  if  the  Party  can  at  all 
times  interfere  and  prevent  their  coming  to  a  Decision. 

^<It  is  inconsistent  with  the  faith  of  Treaties,  not  to  submit 
to  the  Sentence  of  Arbitrators,  unless  it  is  manifestly  unjust. 
Is  it  less  inconsistent  with  such  faith  to  interfere  and  preclude 
the  Arbitrators  from  making  any  sentence,  except  what  may 
be  agreeable  to  the  will  of  one  party! 

"It  would  have  been  a  breach  of  this  Treaty  not  to  have 
appointed  Commissioners. 

"Can  it  be  less  a  breach  that  Commissioners  should  refuse 
to  attend  the  Board,  and  thus  prevent  any  act  being  done  ex- 
cept in  cases  where  they  sanctioned  the  opinion  of  the  majority 
by  their  concurrence  f  Their  attendance  was  as  necessary  to 
the  execution  of  the  article,  as  their  appointment. 

Gore,  coinmiBsioner,  case  of  the  Betsey,  Furlong,  master:  Commission 
under  Article  YII.  of  the  treaty  between  the  United  States  and  Great 
Britain  of  :NoYember  19,  1794. 

"The  Preamble  of  the  7th  article  of  the 
^^P^*''^-^- Treaty  states 

'^^that  complaints  were  made  by  Citizens  of 
the  United  States  that  during  the  Course  of  the  War  in  which 
his  Majesty  is  engaged  they  have  sustained  considerable 
Losses  &  Damages  by  reason  of  irregular  or  illegal  Captures 
or  Condemnations  of  their  Vessels  &  other  property  under 
colour  of  Authority  or  Commissions  from  his  Majesty,  and 
that  from  various  Circumstances  belonging  to  the  said  Cases 
adequate  Compensation  for  the  Losses  &  Damages  so  sustained 
cannot  now  be  actually  obtained  had  &  received  by  the  ordi- 
nary Course  of  judicial  proceedings.' 

^<The  article  then  stipulates, 

^^' that  in  all  such  Cases,  where  adequate  Compensation  can- 
not, for  whatever  reason,  be  now  actually  obtained  had  & 
received  by  the  said  Citizens  of  the  United  States  in  the  ordi- 
nary Course  of  Justice,  full  &  complete  Compensation  for  the 
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same  will  be  made  by  the  British  Govt  to  the  said  Complain- 
ants.' 

^'For  the  purpose  of  rendering  this  stipulation  effectual  the 
same  Article  goes  on  to  provide  for  the  appointment  of  a 
Tribunal  of  Eeference,  to  whom  the  said  Complaints  shall  be 
preferred  &  submitted  for  Examination  &  Decision^  according 
to  their  respective  merits  &  to  Equity  Justice  &  the  Law  of 
Nations;  and  it  declares  that  the  award  of  this  Tribunal  shall, 
in  all  Cases,  be  final  &  conclusive,  both  as  to  the  Justice  of 
the  Claim  &  the  amt.  of  the  sum  to  be  paid  to  the  Claimant 

<<  This  Tribunal  has  been  appointed  &  organized.  A  Claim 
has  been  preferred  to  it,  a  leading  Feature  of  which  is  that 
the  Capture  &  Condemnation,  of  which  the  Memorialist  com- 
plains, have  on  his  appeal  been  sanctioned  &  confirmed  by  the 
Judgment  of  the  highest  Judicature  in  the  country  in  matters 
of  Prize. 

"  The  agent  of  the  Crown  has  objected  that  the  Treaty  gives 
us  no  cognizance  of  such  a  Claim,  because  of  the  affirmance  of 
the  original  Condemnation  by  the  Sentence  of  the  Lords.  The 
two  Commissioners  on  the  part  of  his  Majesty  have  signified 
their  opinions  in  favor  of  this  objection ;  the  other  three  have 
declared  that  their  opinions  are  against  it. 

"  In  this  State  of  Things  (and  before  any  formal  Decision  of 
the  Question)  another  objection  has  been  started  which  goes 
the  extraordinary  length  of  saying,  not  only  that  we  have  no 
power  to  entertain  the  Claim  of  the  Memorialist,  but,  that  we 
cannot  even  determine  (of  ourselves  &  without  consulting  the 
high  contracting  parties)  whether  we  have  such  power  or  not. 

^<  It  is  upon  this  last  objection  that  I  am  now  to  give  my 
opinion  and  to  state  the  Eeflections  which  have  led  me  to  it. 

"I  think  that  we  are,  of  ourselves  &  without  consulting  the 
high  contracting  parties,  the  proper  Judges  (at  least  in  the 
first  Instance)  of  the  Nature  &  Extent  of  our  powers  under 
the  7th  Article  of  the  Treaty — or  in  other  words,  that  it  be- 
longs to  us  &  is  our  indispensible  Duty,  in  the  first  Instance, 
to  decide  in  every  Case  preferred  to  us,  without  reference  to 
the  contracting  parties,  whether  the  Claim  is  such  a  one  ds  the 
Treaty  submits  to  our  Award. 

<*  In  the  Consideration  of  this  unlocked  for  Embarrassment 
I  have,  first,  endeavoured  to  discover  whether  the  Treaty  gives 
us  pcver  generally  to  determine  our  own  Jurisdiction — and, 
secondly,  if  it  does,  whether  it  is  to  be  considered  as  excepting 
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from  the  exercise  of  the  general  power  Cases  circomstaDced 
like  the  present  or  any  other  &  what  Oases. 

^^1.  That  the  Treaty  does  give  us  the  power  generally  to 
determine  our  own  Jurisdiction,  or,  in  more  correct  Terms,  to 
ascertain  for  the  regulation  of  our  conduct  whether  a  Olaim 
exhibited  to  the  Board  falls  within  the  Description  of  the 
GomplaiDts  referred  to  us  for  Enquiry  &  Determination,  would 
seem  to  be  almost  self-evident. 

'^Without  such  a  power  it  is  extremely  obvious  that  the 
Authority  expressly  communicated  by  the  Treaty  to  decide  the 
Merits  of  a  Claim  and  the  Amount  of  Compensation  to  be 
awarded  is  completely  nominal  and  illusory. 

"  We  cannot  take  it  for  granted  that  we  have  Jurisdiction  in 
any  given  Case  &  pass  on  to  the  Examination  &  Decision  of 
Merits  and  Amount,  without  stopping  to  see  that  we  are  war- 
ranted by  the  Treaty  to  entertain  the  Claim  at  all;  and,  on 
the  other  hand,  it  is  difficult  to  conceive  to  what  End  we 
should  stop  to  make  an  Enquiry,  if  we  are  to  be  blind  to  the 
Import  of  the  Terms  of  Keference  contained  in  the  Treaty,  and 
are  incompetent  to  judge,  even  for  the  Satisfaction  of  our  own 
Consciences  &  the  Government  of  ourselves,  whether  the  Claim 
preferred  is  in  conformity  with  the  Description  of  complaiuts 
we  were  appointed  to  consider  &  adjust. 

<^It  is  too  striking  to  need  illustration  that  the  Want  of  the 
power  in  Question  would  reduce  us  to  a  Dilemma  from  which 
there  would  be  no  escaping  and  w^  leave  the  7th  article  of  the 
Treaty  i)erfectly  lifeless  &  intrinsically  a  Kullity. 

<^On  the  one  Side  the  Treaty  would  not  enable  us  to  examine 
whether  a  Claim  is  within  our  Controul  or  not — and,  on  the 
other,  our  Duty  w^  forbid  us  to  decide  Merits  &  Amount  with- 
out having  made  this  Examination. 

<^I  cannot  form  an  Idea  if  a  Tribunal  (esi>ecially  a  Tribunal 
erected  by  two  great  ligations  with  the  acknowledged  View  of 
terminating  existing  Grounds  of  Difference  thro  their  Instru- 
mentaUty)  bo  ridiculously  feeble  and  impotent. 

"A  very  slight  view  of  the  7th  article  of  the  Treaty  will 
serve  to  produce  a  Conviction  that  (unless  it  was  meant  to  be 
a  deceitful  Nullity,  which  it  w^  be  unjust  &  presumptions  in  us 
to  suppose)  it  intended  by  its  own  operation  to  clothe  the 
Oomm"  with  active  powers — that  it  did  not  design  to  make 
them  dependent  for  their  authority  on  the  mere  Besults  of 
precarious  subsequent  Negotiations  or  the  future  occasional 
6627— Vol.3 11 
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Declarations  of  the  contracting  parties — ^that  it  was  calculated 
to  be  in  itself  an  efficacious  definitive  arrangement,  in  which 
the  mutual  Will  of  the  two  Governments  should  be  fully 
expressed  and  under  which  that  will  sh^  be  acted  upon  &  exe- 
cuted by  the  Tribunal  it  creates. 

<^It  defines  by  large  and  comprehensive  Terms  the  Com- 
plaints to  be  referred — it  directs  us  with  Diligence  &  Impar- 
tiality to  examine  &  decide  upon  those  Complaints.  It  contains 
no  Intimation  that  the  Contracting  parties  have  not  signified 
their  sense  explicitly  &  finally  as  to  the  Claims  to  be  submitted, 
or  that  this  shd  form  a  subject  for  after-adjustment  between 
them  as  Complaints  shd  be  brought  before  us. 

^'  It  does  not  point  out  to  us  any  mode  (other  than  by  resort- 
ing to  the  Submission  in  the  article  itself)  by  which  we  shall 
be  made  acquainted  with  our  powers — it  does  not  explain  to  us 
any  means  by  which  we  shall  become  competent  to  progress  in 
ftilfiUing  the  objects  of  the  Commission,  if  the  article  itself  does 
not  give  that  Competency — it  does  not  prescribe  to  us  any 
Standard  by  which  we  shall  estimate  our  Duty  if  the  article 
itself  is  not  that  Standard.  In  short,  it  purports  to  1>e  intrin- 
sically adequate  to  the  Accomplishment  of  its  own  views  with- 
out referring  to  any  suppletory  Declarations  or  Contracts  as 
necessary  to  give  it  motion  &  effect.  It  is  a  complete  operative 
Provision  upon  the  face  of  it — and  any  Construction  which 
tends  to  deprive  it  of  all  internal  vigour — and  makes  it  wholly 
rely  for  effect  upon  the  event  of  future  diplomatic  discussions 
which  it  does  not  stipulate  for,  or  of  references  to  the  contract- 
ing parties  which  it  does  not  recognize,  is  a  construction  so 
manifestly  repugnant  to  it  that  it  requires  only  to  be  stated  in 
order  to  be  rejected. 

"  Let  us,  however,  attend  to  the  words  of  the  article  a  little 
more  particularly. 

"It  commands  us  *  honestly,  diligently,  impartially  cfc  care- 
fully to  examine  &,  to  the  best  of  our  Judgments,  according 
to  the  Merits  of  the  several  Cases  and  to  Equity  Justice  and 
the  Law  of  Nations  to  decide  all  such  Complaints  as  under  the 
said  article  shall  be  preferred  to  us.'  To  secure  the  strict  & 
ready  performance  of  this  Command,  &  to  give  to  it  every  prac- 
ticable weight  &  sanction,  it  has  directed  us  to  swear  &  we 
have  sworn,  that  we  will  examine  and  decide  as  the  article 
requires. 

"  It  has,  I  think,  been  suggested  that  in  all  this  there  is 
nothing  which  totidem  verbis  empowers  us  to  ascertain  whether 
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a  claim  preferred  is  sach  a  one  as  we  are  to  examine  &  decide 
according  to  its  merits  &c. 

<^  Altho  I  do  not  believe  this  suggestion  to  be  well  founded 
(not  being  satisfied  that  the  conformity  of  any  claim  with  the 
description  of  the  sabject«  referred  to  us  does  not  constitute 
an  essential  part  of  its  inerits)^  I  am  willing  to  adopt  it  in  its 
full  extent.  For,  surely,  it  can  be  of  no  Importance  that  the 
power  to  decide  our  own  Jurisdiction  is  not  given  by  a  set  of 
words  precisely  appropriated  to  that  object,  if  there  are  words 
in  the  Treaty  which  inevit€U}ly  imply  the  grant  of  such  a 
Power. 

"We  are  called  upon  by  the  Treaty  to  proceed  to  a  certain 
specified  Result,  i.  e.,  a  Decision  upon  Claims  Presented  to  us 
according  to  their  Merits  &c.  We  cannot  proceed  to  that  result 
without  looking  to  &  determining  the  nature  &  bounds  of  our 
Cognizance.  Who  can  doubt,  then,  that  we  are  competent  to 
this  incidental  enquiry  &  determination : 

"  When  the  end  is  thus  iK)sitively  enjoined,  are  we  to  disobey 
the  injunction  because  every  minute  step  in  our  progress  to 
that  end  is  not  formally  &;  with  x>edantic  exactness  separately 
authorized  f 

'^The  Treaty  certainly  imposes  upon  us  a  Duty  to  decide 
Gases  of  some  sort  &  that  too  with  Diligence.  But  what  kind 
of  dark  and  mysterious  Duty  is  that  which  is  admitted  to  exist 
with  all  the  force  which  the  most  solemn  engagement  can  im- 
part, without  its  being  allowed  to  him  on  whom  it  is  imposed 
to  know  or  ascertain  itt  Unless  we  are  permitted  to  interpret 
the  submission  in  the  Treaty  &  to  compare  with  it  complaints 
preferred  to  us,  our  Duty  is  wholly  invisible.  It  is  in  the 
Treaty  only  that  we  can  find  it,  and  yet  there  it  is  imagined 
we  are  forbidden  to  search  for  it !  Out  of  the  Treaty  we  are 
pressed  by  no  Duty  and  can  have  no  authority — and  yet  out  of 
it  it  is  said  we  are  to  hunt  about  for  both ! 

<<In  stating  the  manner  in  which  this  Board  is  to  proceed 
the  7th  article  refers  to  the  sixth.  The  6th  article  says  that 
Hhe  said  Commrs  in  examining  complaints  &  applications  are 
empowered  &  required  in  pursuance  of  the  true  intent  &  mean- 
ing of  this  article  to  take  into  consideration  all  claims  &c.' 

"In  considering  claims  then,  the  Commrs.  under  the  6th  arti- 
cle (and  of  course  the  Commrs.  under  the  7th  article  which  in 
this  respect' refers  to  the  6th)  are  to  keep  in  view  the  true  intent 
&  meaning  of  the  article  &  to  act  accordingly. 
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"But  how  can  they  act  according  to  the  true  intent  &  meaning 
of  the  article  if  they  are  not  allowed  to  enquire  &  judge  what 
that  Intent  &  meaning  aref 

"  I  take  the  words  above  cited  to  convey  a  dear  &  palpable 
authority  (independt  of  implication)  to  consider  and  decide 
Jurisdiction. 

"  I  do  not  know  how  far  it  may  be  satisfactory  (and  I  am 
sure  it  is  not  necessary)  to  seek  in  common  life  for  cases  with 
which  to  compare  the  present  question;  but  undoubtedly 
many  such  analagous  cases  may  be  mentioned. 

"  If  a  Reference  to  Arbitrators  takes  place  between  Indi- 
viduals the  arbitrators  are  always  in  the  first  Instance  the 
Judges  of  the  Scope  of  the  Submission  without  any  si>ecific 
Provision  to  that  effect  in  the  instrument  of  Reference.  They 
are  so,  not  because  it  is  ever  expressly  stipulated  that  they  shall 
decide  upon  their  own  powers,  but  because  the  submission  wd 
be  idle  &  ineffectual  if  the  persons  appointed  could  not  under- 
take to  judge  what  was  submitted  to  them.  It  is  true  that  if 
they  misconceive  the  submission  and  exceed  it  by  their  award, 
their  act  is  void  for  the  excess  &  will  not,  for  that>  excess,  be 
enforced  by  a  court  of  Justice;  but  still  it  was  never  supposed 
that  for  this  reason  they  shd  decline  construing  the  submission 
altogether  &  thus  render  it  inoperative  from  a  too  scrapulous 
apprehension  of  goiag  beyond  it  by  an  erroneous  Interpreta- 
tion of  its  Import.  If,  then,  in  the  Case  of  a  Reference  to 
Individuals  (which  never  does  give  any  authority  totidem 
verbis  to  the  arbitrators  to  decide  upon  the  extent  of  the  sub- 
mission in  any  way,  far  less  conclusively)  a  power  is  given  btf 
necessary  implication  to  consider  &  ascertain  the  effect  of  the 
submission  for  the  pui*pose  of  enabling  them  to  act  under  it — 
what  reason  can  be  assigned  why  the  Reference  contained  in 
the  7th  article  of  the  Treaty  shall  be  supposed  to  give  no  such 
power  t 

"That  this  is  a  submission  between  Nations  &  not  between 
Individuals  is  no  solid  ground  of  distinction — for  IN'ations  can- 
not be  presumed,  more  than  Individuals,  to  intend  a  Reference 
merely  delusive  &  void.  It  cannot  be  fairly  imagined  that 
two  Govts  who  have  by  a  solemn  compact  submitted  certain 
defined  complaints  to  arbitrament,  &  have  sworn  the  arbitra- 
tors to  a  diligent  &  impartial  examination  and  decision  of  those 
complaints,  and  have  directed  them  to  examine  &  decide  in 
pursuance  of  the  true  intent  and  meaning  of  the  contract  of  Ref- 
erence could  design  to  leave  them  without  authority  to  proceed 
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to  any  examination  &  decision  whatsoever  by  making  them 
incompetent  at  the  very  oatset  to  judge  what  it  was  they  were 
to  examine  and  decide.  Private  persons  litigioasly  disposed 
may  perhaps  be  suspected  of  such  nugatory  views  (or  rather 
of  such  acts  without  any  views  at  all)  but  I  cannot  persuade 
myself  that  they  ought  without  the  clearest  evidence  to  be  at- 
tributed to  the  Gov^ts  of  G.  B.  &  America. 

"Where  an  act  of  Parliament  gives  authority  on  certain 
subjects  to  Gommrs.,  Justices  of  the  peace  &c,  it  was  never  held 
to  be  necessary  to  insert  in  the  Statute  an  express  provision 
that  the  Commrs  shd  in  the  first  instance  examine  &  judge  of 
the  nature  &  scope  of  their  powers  to  enable  them  to  execute 
the  declared  objects  of  the  Legislature.  Does  it  not  always  fol- 
low that  such  Gommrs  &c  are  to  the  best  of  their  judgment  to 
ascertain  the  Intent  of  Parliament  as  to  the  limits  of  their  Juris- 
diction and  to  act  accordingly!  Doubtless  if  they  misinter- 
pret the  Statute  &  go  beyond  their  powers  their  act  will  be 
set  aside  by  a  higher  tribunal  but  it  is  sufficient  for  me  that 
in  the  first  Instance  they  they  must  and  do  judge  for  themselves 
on  their  own  jurisdiction  in  order  to  their  being  in  a  situation 
to  fulfill  the  law. 

"  It  will  be  seen  that  I  am  not,  here,  contending  (whatever 
my  opinion  may  be)  for  any  authority  in  this  Board  to  deter- 
mine upon  their  own  powers  conclusively.  It  is  not  necessary 
to  the  existence  of  the  authority  that  its  exercise  shd  be 
absolutely  definitive.  The  right  of  any  Tribunal  to  decide  its 
own  cognizance  is  seldom  such  a  one  as  in  its  use  is  final.  No 
court  of  Justice  (unless  in  the  last  resort)  can  give  to  its 
Judgment  upon  Jursidiction  a  conclusive  quality;  and  yet  it 
must  decide  Jurisdiction  whensoever  the  point  occurs,  leaving 
the  validity  of  such  determination  to  the  revision  of  those  who 
may  be  competent  to  control  it  if  erroneous. 

"It  is  for  the  high  contracting  parties  in  future  to  adjust  with 
good  faith  the  effect  of  our  opinion  upon  Jurisdiction  as  mani- 
fested in  our  final  award.  The  effect  of  our  opinion  is  not  of 
necessity  implicated  on  the  present  occasion.  If  it  was  I  would 
state  my  thoughts  on  it  explicitly.  Whether  the  Treaty  stip- 
ulates to  make  our  opinion  on  Jurisdiction  uncontrollable  is 
one  question.  Whether  it  gives  us  the  right  of  pronouncing 
the  opinion  in  the  first  Instance  and  of  proceeding  upon  it,  is 
another.  I  confine  myself  to  the  latter  question,  because  it 
is  sufficiently  extensive  for  the  purx)ose  I  have  in  view. 
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"I  argue  simply  for  a  power  to  decide  Jurisdiction  as  neces- 
sary to  enable  us  to  reach  Merits  &  Amount.  I  think  such  a 
power  incident  to  the  powers  actually  &  indisputably  commu- 
nicated to  us.  It  is  requisite  to  give  ability  to  do  what  we  are 
unequivocally  commanded  to  do — to  give  force  tx)  the  submis- 
sion in  the  treaty  and  to  prevent  it  from  being  a  dead  letter. 
My  opinion  upon  this  subject  I  have  long  since  stated  to  be 
fortified  by  Vattel  2567,  which,  having  heretofore  read  and 
explained  I  will  not  quote  at  large.  It  is  also  supported  by 
the  conduct  of  this  Board,  for  we  have  dismissed  several 
claims  upon  the  sole  ground  of  want  of  jurisdiction.  How  did 
we  discover  this  want  of  jurisdiction^  but  by  examining  the 
Treaty  &  considering  our  powers  under  itt  Surely  it  will  not 
be  said  that  we  can  judge  of  the  Terms  of  the  Reference  for 
the  purpose  of  dismissing  complaints,  but  not  for  the  purpose 
of  entertaining  them — and  that  we  are  justified  in  holding 
out  to  the  claimants  the  strange  &  discouraging  alternative 
of  tw  Decision  at  all  or  a  decision  against  them!  The  Treaty 
never  could  intend  that  we  should  perceive  our  Duty  only 
by  halves— that  we  shd  be  enabled  distinctly  to  comprehend 
when  to  refuse  compensation  but  never  when  to  grant  it.  That 
we  should  be  authorized  to  enquire  what  cases  were  within  the 
submission  for  no  other  purpose  but  to  ascertain  with  more 
accuracy  what  cases  were  out  of  it.  A  stipulation  which  was 
designed  to  be  an  efficient  arrangement  for  settling  in  what 
instances  redress  is  due  to  the  party  complaning  of  iigury,  can 
never  be  lessened  into  a  negative  arrangement  for  settling 
merely  in  what  instances  redress  is  not  due.  It  wd  have  been 
unspeakably  childish  to  erect  a  Tribunal  like  this  Board  for 
the  sole  purpose  of  rejecting  applications.  If  such  was  its  pur- 
pose it  can  only  be  said  that,  as  it  was  without  Precedent  in 
the  past,  so  it  is  to  be  hoped  it  will  never  be  followed  as  an 
example  in  future.  If  such  was  its  purpose  it  is  allowable  to 
say  that  so  odd  an  expedient  for  deciding  complaints  with 
Diligence  &  Impartiality  was  never  contrived  as  that  which 
prevents  any  decision  at  all  unless  it  be  for  the  defendant. 

"My  ideas  of  the  7th  article  of  the  Treaty  (and  I  shd  hope 
those  of  all  the  Cmmrs.)  are  very  dift'erent  from  this.  I  have 
always  thought  and  do  still  think  it  a  fair  &  honorable  con- 
tract, by  which  the  Individual  complainant  &  and  the  Gov't 
defendant  are  placed  before  this  Board  upon  an  equal  footing — 
and  I  cannot  have  a  doubt  that,  if  we  are  competent  to  decide 
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Jurisdiction  agt  the  Indiyidualy  we  are  eqaally  competent  to 
decide  it  agt  either  of  the  two  Oovernments.  It  ought  not 
to  be  imagined  for  a  moment  that  we  will,  or  rightfully  can, 
say  to  a  claimant — ^  We  will  consider  whether  your  claim  is 
within  the  Description  of  Gases  submitted  to  us  by  the  Treaty. 
If  it  is  not  we  shall  not  hesitate  to  dismiss  itjif  it  is  we  will  not 
decide  it  at  all.'  If  there  could  be  any  question  upon  such 
a  subject,  Yattel,  Lib.  2,  Oh.  17,  Sect.  283  would  tell  us  that  a 
Treaty  can  never  be  thus  preposterously  construed. 

^^XJpon  the  whole  I  take  it  to  be  undeniable  that  we  have 
the  power  generally  to  examine  into  &  determine  our  own 
Jurisdiction. 

^'2.  It  will  then  be  proper  for  those,  who  think  they  have 
discovered  exceptions  to  this  power,  to  show  where  those 
exceptions  are  to  be  found  or  whence  they  infer  them. 

"  It  will  not  be  alleged  that  they  are  declared  by  the  Treaty — 
for  the  Treaty  in  this  respect  is  wholly  silent.    It  contains  suf- . 
ficient  to  give  the  power  but  points  out  no  Limitations  to  which 
it  shall  be  subject. 

^'  I  am  averse  to  contesting  the  thoughts  of  others  on  this 
occasion  in  place  of  stating  my  own;  but  on  this  part  of  the 
question  there  is  no  other  mode  of  arriving  at  explicitness. 

^<It  has  been  supposed  that  we  are  incompetent  of  ourselves 
&  without  consulting  the  high  contracting  parties  to  decide 
the  -point  of  Jurisdiction  in  this  case  because  it  is  a  dovbtful 
one — and  that  it  is  a  doubtful  one  because  the  two  Gommrs  ap- 
XK)inted  on  the  part  of  His  Mjyesty  are  of  opinion  agt  the 
Jurisdiction.'  So  that  our  Incompetency  arises  merely  from 
our  want  of  unanimity  on  the  question. 

^'This  position  need  only  be  contrasted  with  the  clear  & 
pointed  language  of  the  Treaty.  The  Treaty  says,  ^  Three  of 
the  said  Gommrs  shaU  constitute  a  Board  &  shall  have  power 
to  do  any  act  appertaining  to  the  Commission  provided  that  one 
of  the  Gommrs  named  on  each  side  &  the  5th  Gommr  shall  be 
present — and  all  decisions  shall  be  made  by  the  majority  of  the 
voices  of  the  Oommrs  then  present  J 

"Such  precise  terms  require  no  comment. 

**Again — I  have  understood  it  to  be  suggested  that  an  objec- 
tion to  our  Jurisdiction  by  one  of  the  Interested  or  contracting 
parties  deprives  us  of  the  power  of  interpreting  the  Treaty 
with  a  view  to  that  objection.' 


^  Reference  is  here  made  to  the  opinion  expressed  by  Mr.  Anstey. 
'Beference  is  here  made  to  the  opinion  expressed  by  Dr.  Nioholl. 
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<<This  saggestion  (for  I  think  it  was  not  delivered  as  a  set- 
tled opinion)  is  grounded  upon  a  supposed  general  maxim 
*that  whensoever  one  of  the  parties  to  a  Treaty  raises  a 
doubt  upon  the  construction  of  it,  such  doubt  can  only  be  ex- 
plained by  the  contracting  parties  themselves.' 

^<If  this  maxim  does  not  aim  at  universality  (and  I  believe 
it  was  not  thrown  out  as  universally  true),  I  can  have  no  diffi- 
culty in  admitting  it  without  examining  critically  into  the  cor- 
rectness of  its  terms.  For  I  know  not  how  it  can  be  urged 
that  this  maxim,  into  whatsoever  form  it  may  be  moulded,  has 
any  possible  application  to  a  case  where  a  Treaty  grants  a  power 
to  others  besides  the  contracting  parties  to  interpret  the  whole  or 
any  part  of  it. 

^^  I  argue  that  the  Oommrs  under  the  7th  article  of  this 
Treaty  may  interpret  it,  because  it  authorizes  theni  to  do  so  both 
by  necessary  implication  and  by  express  words. 
.  "  Does  any  one  believe  that  the  parties  to  a  treaty  may  not 
(let  general  maxims  founded  on  the  independeuce  &  equality 
of  sovereigns  say  what  they  please)  communicate  such  a  power 
if  they  think  proper! 

<^  Certainly  nothing  can  be  plainer  than  that  a  Treaty  may 
give  such  an  authority — and  it  is  equally  plain  that  this  treaty 
does  give  it. 

"There  are  ca»es  in  which  even  without  any  grant  of  the 
power  it  may  rightfully  be  exercised  from  the  nature  of  the 
thing  by  one  who  is  not  a  contracting  party.  A  guarantor 
may  unquestionably  do  so  (if  called  upon  by  one  of  the  con- 
tracting parties  complaining  of  a  breach  of  the  Treaty)  and 
yet  a  guarantor  was  never  held  to  be  himself  a  contracting 
party. 

'*  But  here  the  power  is  ineontrovertibly  given  to  us  by  the 
terms  of  the  Treaty  itself.  Neither  of  the  parties  to  that 
Treaty  has  brought  the  XH)wer  into  question  or  interfered  with 
or  prohibited  its  exercise.  Another  power  has  indeed  been 
denied  by  a  subordinate  agent  of  one  of  the  govts;  but  the 
authority  of  which  we  are  now  speaking  has  in  no  shape  been 
impeached  by  a  Declaration  of  the  doubts  of  either  principals 
or  agents.  In  a  word — the  Treaty  grants  us  authority  to  as- 
certain its  meaning.  No  circumstances  have  occurred  to  make 
that  authority  less  than  the  Treaty  made  it  No  Act  of  Coer- 
cion in  any  respect  prevents  us  from  using  the  authority  thus 
communicated.  Why  is  it,  then,  that  we  are  not  to  use  it  for 
the  purposes  for  which  it  was  entrusted  to  us — ^but  are  to  wait 
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the  event  of  a  Reference  to  others  who  do  not  call  npon,  far 
less  compel  as  to  make  that  Beferencef 

"  Even  if  I  conld  have  any  Hesitation  on  this  occasion  while 
I  consider  it  as  a  simple  Power j  I  can  have  none  when  I  recol- 
lect it  to  be  a  Duty.  To  pretermit  the  nse  of  an  authority  may 
sometimes  be  jastified — ^bnt  to  forbear  to  discharge  a  Duty 
which  we  have  sworn  to  perform  with  Diligence  &  Impartiality 
can  never  be  so  nntil  Impediments  are  thrown  in  our  way 
which  we  have  no  ability  to  sarmonnt  or  until  our  Duty  ceases 
to  exist.  That  either  Govt  may  throw  such  Impediments  in 
our  way  or  may  even  exonerate  us  altogether  from  our  Duty  by 
such  Infractions  of  the  Treaty  as  may  destroy  it,  I  am  fully 
apprized;  but  nothing  of  this  kind  has  happened  and  I  am 
entirely  confident  never  will. 

*«  There  is  not  even  an  objection  to  the  power  in  Question  by 
either  Nation,  far  less  a  command  to  abandon  it;  and  it  will, 
therefore,  be  well  to  reflect  seriously  whether,  if  we  voluntarily 
decline  the  Exercise  of  it,  our  Oath  is  ftilfiUed  and  our  Duty 
satisfied. 

"  We  need  not  be  apprehensive  of  trenching  upon  the  Bights 
of  those  who  have  appointed  us  (let  them  be  what  they  may) 
by  the  Conduct  I  am  recommending. 

<^  Their  right  of  construing  the  Treaty  will  still  remain  in  its 
full  Strength.  Our  award  can  have  no  effect  but  such  as  the 
Treaty  and  Good  Faith  shall  give  to  it. 

"If  we  have  no  power  by  the  Treaty  to  determine  Jurisdic- 
tion at  all  (which  nobody  I  think  pretends)  the  contracting 
parties  will  hereafter  say  so — ^if  we  have  no  power  to  decide  it 
in  a  doubtful  case  or  where  the  Jurisdiction  is  questioned  by  one 
of  the  contracting  parties,  it  will  not  hereafter  be  too  late  to 
rely  upon  this  ground — ^if  we  have  the  power  to  decide  Juris- 
diction notwithstanding  doubts  &  objections  (as  I  hold  we 
clearly  have),  the  contracting  parties  may  after  our  award 
adjust  between  themselves,  if  they  think  proper,  whether  we 
have  kept  within  the  limited  cognizance  marked  out  to  us  by 
the  Treaty  and,  if  not,  what  is  to  be  the  Consequence. 

"  It  may  be  asked  (and  indeed  has  been  asked)  why  these 
possible  subjects  of  discussion  may  not  as  well  be  adjusted  at 
once  between  the  parties  to  the  Treaty. 

"  If  this  Question  be  put  to  me  in  reference  to  my  Doty,  my 
answer  wd  be  that  I  have  engaged  to  examine  &  decide  claims 
preferred  to  us  diligently^  and  that  I  do  not  think  I  comply 
with  that  engagement  if  I  willingly  decline  any  examination  db 
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decision  at  all  tiDtil  I  can  obtain  the  Kescripts  of  those  whom 
I  am  not  directed  in  my  Oath  to  consult^  or.nntil  negotiations, 
the  end  of  which  I  can  neither  foresee  nor  inflaence,  shall 
settle  points  aboat  which  I  have  no  donbt  &  upon  which  my 
conscience  requires  that  I  myself  shd  judge. 
.  */ 1  shd  say  farther  that  the  Citizens  &  subjects  of  the  con- 
tracting parties  have  a  right  under  tbis  Treaty  to  demand 
our  decision  without  any  other  delay  than  such  as  may  be 
unavoidable^— that  Procrastination  may  injure  their  claims  in 
many  respects^and  that  as  there  is  a  possibility  of  such  Injury 
I  have  no  authority  to  compel  them  to  run  the  hazard  of  its 
being  realized.  I  shd  say  further  <  that  neither  one  nor  the 
other  of  the  interested  or  contracting  parties  has  a  right  to 
interpret  the  Treaty  at  its  pleasure,'  (Vattel,  227)— that  if 
one  of  them  can  by  a  mere  objection  to  our  Jurisdiction  which 
is  the  result  of  its  own  interpretation  of  the  Treaty  without 
the  Knowledge  or  concurrence  of  the  other  prevent  or  even 
greatly  impede  the  execution  of  that  Treaty  in  a  material 
respect,  viz,  the  speedy  ascertainment  of  the  Justice  &  amount 
of  claims,  the  party  so  objecting  can  in  effect  singly  interpret 
the  Treaty  to  the  prejudice  of  the  other — and  that  of  course 
no  such  operation  can  fairly  be  given  to  an  objection  to  our 
Jurisdietian  coming  from  only  one  of  the  contracting  parties. 

**  I  shd  say  farther  that  even  if  this  was  a  question  upon 
which  I  thought  there  was  any  diflScnlty,  or  that  the  Treaty 
was  liable  to  tbe  construction  put  upon  it  by  those  who  deny 
our  power  to  decide  Jurisdiction  as  well  as  to  the  construction 
I  place  upon  it  in  favor  of  that  power,  I  wd  govern  myself  by 
this  maxim,  ^  Whatever  will  suffer  no  delay  ought  to  be  pre- 
ferred to  what  may  be  done  at  another  time.'    (Vattel,  253.) 

"  If  the  question  were  put  to  me  in  reference  to  prudential 
or  political  motives  merely,  I  shd  say  that  it  can  hardly  be 
imagined  to  be  advisable  to  force  into  discussion  between  the 
two  countries  subjects  of  controversy  peculiarly  delicate  in 
their  nature  so  recently  after  they  were  supposed  to  be  adjusted 
forever  by  a  compact  which  proposes  in  its  Preamble  to  con- 
template '  the  termination  of  all  their  differences  in  such  a 
manner  as  without  reference  to  the  merits  of  their  respective 
complaints  &  pretensions  may  be  best  calculated  to  produce 
mutual  satisfaction  &  good  understiinding.' 

^'It  is  certainly  foreign  to  my  trust  to  enter  particularly  into 
considerations  of  policy  on  this  or  any  other  occasion;  but  it 
may  not  be  improper  to  say  in  general  that  if  we  were  even 
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authorized  to  press  npon  the  contracting  parties,  without  their 
seeking  it,  the  revival  of  the  topics  embraced  by  the  7th  arti- 
cle of  the  Treaty  &  till  now  believed  to  have  been  placed  by 
it  beyond  the  reach  of  further  litigation,  we  shd  not  I  think  as 
men  anxious  to  x>erpetuate  the  friendly  disi)Osition  of  our  re- 
spective Governments  towards  each  other,  be  bold  enough  to. 
venture  ui>on  the  choice  of  the  present  period  for  that  revival. 

"  We  have  no  such  authority,  however.  The  article  itself  is 
our  law  &  our  guide  &  for  my  own  share,  I  will  look  for  none 
others  either  now  or  hereafter. 

^^  Indeed  I  do  not  discover  that  the  contracting  parties  are  at 
all  bound  to  agree  upon  answers  to  such  interrogatories  as  we 
may  think  proper  to  put  to  them,  when  a  majority  of  the  Board 
are  ready  to  proceed  without  those  answers.  Each  party  has 
fulfilled  the  Treaty,  so  far  as  relates  to  ns,  by  enabling  us  to 
meet  and  act  bjf  a  Majority  of  voices  upon  their  mutual  stipu- 
lation— and  neither  has  consented  to  enter  into  the  explana- 
•  tions  which  the  doubts  of  a  minority  of  the  board  are  under 
any  circumstances  supposed  to  render  necessary. 

"It  shd  seem  that  it  wd  be  no  Breach  of  the  Treaty  to 
decline  such  explanations — and  it  is  certain  that  it  is  nol)reach 
of  it  to  object  to  our  Jurisdiction.  So  that  an  objection  to  our 
Jurisdiction,  once  made,  might  remain  as  an  eternal  obstacle  to 
our  enquiries  without  its  being  competent  to  the  party  injured 
by  the  effect  we  choose  to  give  to  it  to  complain  of  or  act  upon 
it  as  an  infraction  upon  the  Treaty. 

'^  If  this  strange  dilemma  were  limited  to  a  single  case,  there 
wd  be  nothing  very  important  in  it  but  its  principle.  But 
we  know  the  facts  to  be  that  our  Jurisdiction  has  been  uni- 
formly questioned  by  the  King's  agent  in  every  case  that  has 
been  presented  to  us,  and  if  he  follows  up  his  own  ideas  mani- 
fested by  what  we  have  already  seen,  we  must  expect  that  it 
will  be  questioned  in  like  manner  in  every  future  case. 

"  Either,  then,  the  present  objection  is  unfounded,  or  we  are 
ludicrous  cyphers  &  the  7th  articles  of  the  Treaty  a  disgraceful 
mockery  unworthy  of  those  who  framed  it, 

"Wm  Pinkney. 

**  The  above  is  copied  from  a  very  hasty  sketch  drawn  up  for 
the  purpose  of  being  perused  by  the  B.  Commrs  but  not  in- 
tended to  be  put  upon  the  files  of  the  board  in  its  present  form. 

a  W-P." 

Pinkney,  commissioner,  case  of  the  Betsey f  Fnrlong,  master,  article 
Vll.y  treaty  between  the  United  States  and  Great  Britain  of  November 
19, 17W. 
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After  these  opinions  were  filed,  the  question  was  referred  to 
Lord  Ohancellor  Loughborough,  who,  as  is  shown  in  the  history 
of  the  commission,  held  that  the  commissioners  must  neces- 
sarily determine  whether  cases  were  or  were  not  within  their 
jurisdiction. 

The  question,  however,  arose  again  in  1798,  after  the  lapse 
of  the  period  prescribed  for  the  filing  of  claims,  in  re8i)ect  of 
cases  which,  when  the  board  was  asked  to  decide  them,  were 
still  pending  in  the  courts  of  admiralty,  and  in  which  it  was 
apparently  possible  to  obtain  compensation  "  in  the  ordinary 
course  of  justice.''  The  board  had  rendered  awards  in  several 
cases  in  which,  though  a  final  decision  of  the  lords  com- 
missioners of  appeal  had  not  been  obtained,  it  clearly  appeared 
that  the  claimants  could  not  by  such  a  decision  obtain  the  com- 
pensation to  which,  on  the  principles  administered  by  the 
board,  they  were  entitled.  But  where  it  did  not  api>ear  that 
compensation  could  not  be  so  obtained,  and  the  case  was  actu- 
ally pending  in  the  ordinary  course  of  justice,  a  different  ques- 
tion arose.  The  British  commissioners  maintained  that  the 
board  had  no  jurisdiction  to  entertain  and  decide  cases  in  such 
a  situation.  The  issue  was  made  in  the  case  of  the  Sally,  Hayes, 
master.  In  this  case,  which  was  still  pending  in  the  admiralty 
courts,  Mr.  Pinkney  on  June  11, 1798,  offered  a  motion  to  the 
effect  that  it  sufficiently  appeared  that  '<  the  claimant  could 
not  at  the  time  of  concluding  the  treaty  actually  obtain,  have, 
and  receive  in  the  ordinary  course  of  judicial  proceedings 
adequate  compensation,''  and  that  the  board  should  "proceed 
to  examine  the  merits  of  this  claim  and  determine  whether  the 
claimant  is  entitled  to  compensation  for  said  loss  and  damage." 

On  the  20th  of  June  the  British  commissioners  moved  to 
substitute  for  this  a  resolution  to  the  effect  that,  as  proceedings 
were  still  pending  before  the  lords  commissioners  of  appeal, 
where  the  claimant  might  in  the  ordinary  course  comx>el  the 
sureties  who  had  given  bail  to  answer  the  appeal,  or  the  owners 
of  the  capturing  vessel,  or  the  sureties  on  granting  letters  of 
marque,  to  carry  into  effect  the  sentence  of  restitution  pro- 
nounced in  the  case,  it  did  not  sufficiently  appear  that  compen- 
sation might  not  at  the  time  of  concluding  the  treaty  and  might 
not  still  be  had  in  the  ordinary  course  of  judicial  proceedings; 
that  it  was,  in  the  particular  case,  the  more  incumbent  on  the 
claimant  to  pursue  his  remedy  against  the  private  parties 
answerable  to  him,  since  it  did  not  sufficiently  appear  that  he 
had  used  due  diligence  to  carry  into  effect  the  sentence  of  resti- 
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tation  pronoanced  in  his  favor,  be  not  having  exhibited  before 
the  court  any  accoant  of  the  value  of  the  property  to  be  restored, 
bat  having  elected  to  await  the  production  in  the  first  instance 
of  the  accoant  of  sales  by  the  captors;  and  that  the  considera- 
tion of  the  merits  of  the  claim  shoald  be  postponed  until  it 
should  further  appear  that  compensation  could  not  be  obtained 
in  the  ordinary  course  of  justice. 

This  resolution  was  negatived,  and  the  motion  of  Mr.  Pink- 
ney  carried,  by  a  majority  of  the  board. 

The  British  commissioners  then  directed  a  declaration  to  be 
entered  on  the  journals  of  the  board,  that  they  did  not  think 
themselves  competent  under  the  words  of  the  treaty  or  of  the 
commission  under  which  they  acted  to  take  any  share  without 
the  special  instruction  of  the  King's  ministers  in  the  decision 
of  any  cases  in  which  judicial  proceedings  were  still  pending 
in  the  ordinary  course  of  justice,  but  that,  with  a  view  to 
obviate  all  difficulties  on  the  subject,  they  proposed  that  a 
statement  shoald  be  made  by  the  board  to  His  Majesty's  min- 
isters and  the  American  minister,  in  order  that  an  arrangement 
might  be  made  by  mutual  consent.  Meanwhile,  they  declared 
that  they  were  ready  to  proceed  with  cases  not  subject  to  the 
question  that  had  been  railed. 

On  the  question  involved  in  the  declaration  of  the  British 
commissioners,  Messrs.  Gore  and  Pinkney  both  filed  opinions. 
<^The  British  commissioners  having  declared 
o^nion  of  Mr.  Gore,  that  they  do  not  think  themselves  competent, 
under  the  words  of  the  treaty,  or  the  commis- 
sion by  which  they  act,  to  take  any  share,  without  the  special 
instruction  of  His  Majesty's  ministers,  in  the  decision  of  any 
cases  in  which  the  judicial  proceedings  are  still  depending  in 
the  ordinary  course  of  justice,  and  having  caused  that  declara- 
tion to  be  placed  on  the  records,  renders  it  expedient  that  those 
who  entertain  a  different  opinion  should  state  in  like  manner 
that  opinion,  and  also  the  reasons  by  which  it  appears  to  them 
the  construction  of  the  British  commissioners  is  inadmissible. 

"This  declaration  includes  two  opinions  on  the  powers  and 
duties  of  the  commissioners. 

'*lst.  That  the  board  is  not  competent  to  decide  on  cases  in 
which  judicial  proceedings  are  depending  in  the  ordinary  course 
of  justice. 

"2nd.  That  in  cases  where  they  think  themselves  incompe- 
tent to  act  they  are  authorized  to  decline  taking  any  share  in 
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the  proceedings^  thereby  arresting  the  progress  for  an  unlim- 
ited time,  at  the  will  of  the  party  promising  to  make  compen- 
sation, the  due  execution  of  the  article,  if  not  rendering  it 
absolutely  null  and  void.    ♦    ♦    ♦ 

^^To  state  my  sentiments  on  the  second  opinion  contained 
in  the  declaration  of  the  British  commissioners,  it  will  be 
merely  necessary  to  quote  the  words  of  the  treaty. 

"  ^  Three  of  the  said  commissioners  shall  constitute  a  board, 
and  shall  have  power  to  do  any  act  appertaining  to.  the  said 
commission,  provided  that  one  of  the  commissioners  named  on 
each  side,  and  the  fifth  commissioner  shall  be  present,  and  all 
decisions  shall  be  made  by  the  majority  of  the  voices  of  the 
commissioners  then  present.' 

<*Is  it  an  act  appertaining  to  the  commission  to  decide 
whether  a  claim  preferred  to  the  board  under  this  article  be 
within  its  provisions :  or,  whether  a  material  allegation  made 
by  the  complainant,  and  denied  by  the  agent  of  the  British 
Government,  be  proved  or  notf 

^^The  answer  to  both  must  be  in  the  affirmative,  and  the 
inference  is  clear, 

*'The  duties  and  powers  of  the  board  and  the  rights  of  the 
complainants  are  expressly  defined  in  the  article.  The  opinion 
of  one  of  the  contracting  parties  cannot  alter  them.  If  the 
case  is  provided  for  in  the  article,  the  board  can  not  refrain  from 
acting.  If  it  is  not,  although  one  party  may  consent,  the  board 
will  have  no  authority  under  its  present  commission.  I  can  not 
therefore  accede  to  the  reference  proposed  in  the  declaration 
for  the  purposes  therein  stated. 

"  However,  I  request  it  may  be  understood  that  I  shall  be 
ready  to  concur  in  any  manner  of  transacting  the  business 
before  the  board  which  shall  be  most  acceptable  to  the  mem- 
bers or  to  either  government,  provided  such  arrangement  con- 
sist with  the  duties  of  the  commissioners,  according  to  my 
understanding  of  the  treaty  under  which  we  are  appointed.^ 

Gore,  commissioner,  June  28,  1798,  caoe  of  the  Sally,  Hayes,  master, 
Article  VII.,  treaty  between  the  United  States  and  Great  Britain  of 
November  19,  1794. 

'*The  question  proposed  in  this  case,  and 

Opimoa  0  -  ^^^  decision  it  has  received  have  drawn  from 

ney. 

the  British  commissioners  a  declaration  ^  that 

they  do  not  think  themselves  competent,  under  the  words  of  the 

treaty  J  or  the  commission  by  which  they  actj  to  take  any  sharcj 
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without  the  special  instructions  of  the  King^s  ministers^  iu  the 
decisioQ  of  any  cases  iu  which  the  judicial  proceedings  are 
still  depending  iu  the  ordinary  course  of  justice.' 

<^  This  declaration,  which  at  their  instance  has  been  recorded, 
assumes  for  its  basis,  that  our  powers,  as  they  are  to  be  found 
iu  the  treaty,  do  not  embraC/C  complaints  in  which  the  judicial 
remedy  is  yet  depending;  and  further,  that  a  contrary  opinion 
pronounced  by  the  majority  of  the  board,  consisting  of  the  two 
American  commissioners  and  the  fifth  commissioner,  is  so  far 
from  being  obligatory  on  the  minority,  consisting  of  the  two 
British  commissioners,  that  they  (the  British  commissioners) 
are  bound,  without  special  instructions  from  one  only  of  the  con- 
tracting parties^  so  to  oppose  themselves  to  that  opinion  as,  by 
retiring  from  the  board,  or  otherwise  impeding  its  progress,  or 
suspending  its  functions,  to  prevent  the  effect  to  wliich  the 
decision  of  the  majority  may  on  such  a  subject  be  entitled. 

^'  Upon  the  points  thus  involved  in  this  declaration  I  have 
already  given  my  opinion;  but  the  course  which  this  transac- 
tion has  taken  makes  it  proper  that  -I  should  file  the  reasons 
upon  which  that  opinion  has  been  formed. 

"Stated  in  as  few  words  as  possible,  they  are  as  follows: 

"1.  The  principle  that,  in  the  interpretation  of  our  power s^ 
the  majority  of  the  board  can  not  conclude  the  minority  (upon 
which  I  shall  first  remark)  is  not  a  new  one. 

"  It  occurred,  though  perhaps  in  a  different  form,  was  much 
canvassed,  and  finally  abandoned  iu  the  case  of  the  Betsey j  Fur- 
long. I  had  supposed  that  the  inadmissible  nature  of  this 
principle  had,  on  that  occasion,  been  fully  understood,  and  that 
the  principle  itself  would  never  be  revived.  This  supposition 
was  evidently  authorized  by  the  issue  of  that  claim  as  well  as 
by  the  circumstances  that  marked  its  progress,  and  has  since 
been  repeatedly  confirmed  in  practice  by  both  the  British  com- 
missioners. I  allude  particularly  to  their  conduct  in  that  class 
of  complaints  called  provision  cases. 

"When  those  complaints  were  preferred  to  us,  the  most 
prominent  question  to  which  they  gave  occasion  was  whether 
the  judicial  remedy  had  been  sufficiently  prosecuted  according 
to  the  intent  of  the  treaty.  It  was  obviously  impracticable  to 
determine  that  question  without  looking  to  the  extent  and 
quality  of  our  powers,  and  interpreting  the  instrument  creating 
them.  The  British  commissioners  were  of  opinion  that  those 
complaints  were  not  within  our  cognizance,  because,  as  they 
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contended,  the  judicial  experiment,  reaching  no  farther  than 
the  Court  of  Admiralty,  had  not  been  completely  made.  Yet 
they  acquiesced  in  the  opinion  of  the  majority,  and  did  not 
scruple  to  take  all  the  share  that  was  required  of  them  in  the 
several  subsequent  steps  by  which  that  opinion  was  made  to 
result  in  various  awards,  to  the  perfection  and  authentication 
of  which  they  lent  their  names.  We  have  not  been  told,  nor 
can  it  be  pretended,  that  the  revival  of  this  discarded  princi- 
ple can  be  referred  to  any  reasons  bearing  peculiarly  on  the 
cases  which  are  now  to  be  affected  by  it,  so  as  to  account  for 
that  revival  at  this  period  more  than  at  another  appearing 
equally  to  demand  it. 

<^2.  It  can  hardly  be  denied,  or  if  denied,  it  is  manifestly 
true,  that  the  board  has  the  power  to  ascertain,  for  the  regula- 
tion of  its  own  conduct^  whether  a  complaint  preferred  to  it  falls 
within  the  description  of  the  complaints  committed  to  it  for 
examination  and  decision. 

"  Without  such  a  power,  the  authority  expressly  communi- 
cated by  the  treaty  to  decide  the  merits  of  the  claimj  and  the 
amount  of  compensation  to  be  awarded^  would  be  merely  nomi- 
nal and  illusory. 

"  We  are  directed  by  the  seventh  article  to  proceed,  tcith  dili- 
gence^ to  a  certain  specified  end — viz.,  to  determine  claims  pre- 
sented to  us  under  that  article,  according  to  their  merits,  and  to 
equity,  justice,  and  the  laws  of  nations.  We  can  not  proceed 
to  that  end  without  considering  and  determining  whether  the 
claims  so  presented  to  us  are  within  the  article  or  not;  of  course 
it  is  not  possible  to  doubt  our  competency  to  this  incidental 
enquiry  and  determination. 

^<  It  is  not,  however,  to  be  admitted  that  the  treaty  does  not, 
in  terminis,  empower  us  to  interpret  for  ourselves  the  submis- 
sion it  contains,  although  it  would  be  of  no  real  importance  if  it 
were  otherwise.  In  stating  the  manner  in  which  this  board  is 
to  proceed,  the  seventh  article  refers  to  the  sixth.  The  sixth 
article  says  that  <  the  said  commissioners  in  examining  com- 
plaints and  applications  are  empowered  and  required,  in  pur- 
sua/nce  of  the  true  intent  and  meaning  of  this  article^  to  take 
into  consideration  all  claims,'  etc. 

"  If  the  words  '  in  pursuance,'  etc.  mean  anything  they  mean 
that  the  commissioners  are  to  consider  the  nature  and  scope 
of  the  submission,  the  quality  and  size  of  their  powers,  and  are 
to  act  accordingly  in  the  execution  of  their  trust. 
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"  In  a  word,  the  board  has  authority  to  determine  its  own 
jorisdiction. 

"3.  If  the  board  possesses  this  authority  it  will  follow  in- 
evitably that  it  may  be  exercised  by  a  majority  of  its  members 
present  when  the  board  is  duly  formed,  for  the  treaty,  after 
declaring  that  three  of  the  commissioners  shall  constitute  a 
board,  and  shall  have  power  to  do  any  act  appertaining  to  the 
said  commission,  provided  that  one  of  the  commissioners 
named  on  each  side,  and  the  fifth  commissioner  shall  be  pres- 
ent, proceeds  thus  ^^  and  all  decisions  shall  be  made  by  the 
majorUy  of  the  voices  of  the  commissioners  then  present. 

'^  I  have  indeed  heard  it  suggested  that  a  distinction  is  to 
be  taken  here  between  decisions  upon  the  scope  "of  our  powers 
and  decisions  upon  the  merits  of  complaints. 

^^  I  can  not  conjecture  upon  what  grounds  a  distinction  can 
be  rested;  but  I  believe  it  to  be  plain  that  there  is  no  warrant 
for  it  in  the  treaty j  where  only  I  think  it  material  to  search 
for  it. 

^'4.  K  the  board  has  the  i>ower,  and  if  it  is  proper  to  be 
exercised  by  the  majority,  then  will  it  also  follow  that  the 
minority  must  submit  to  such  exercise,  and  can  not  rightfully 
control  or  prevent  its  effect  by  seceding  from  the  board  or 
otherwise. 

"To  say  that  the  majority  have  the  power  to  decide,  and  yet 
that  this  x>ower  may  be  resisted  or  evaded  by  the  minority,  so 
that  it  shall  wholly  dex>end  upon  their  will,  is  an  incomprehen- 
sible solecism.  It  would  be  waste  of  words  to  argue  against 
80  flagrant  an  absurdity. 

"Bat  if  the  British  commissioners  can  on  this  occasion 
rightfully  retire  from  the  board  to  defeat  the  will  of  the  other 
commissioners  composing  the  majority,  who  does  not  see  that 
they  can  do  so  on  every  other  question  of  jurisdiction;  or,  to 
be  more  explicit,  in  every  case  that  can  occur!  And  thus, 
although  but  a  minor  portion  of  a  board  directed  in  the  instru- 
ment of  its  constitution  to  act  in  all  instances  by  a  majority 
of  voices,  render  the  whole  authority  and  activity  of  that 
hoard  dependent  upon  their  individual  judgment;  not  only 
suspend  at  their  pleasure,  but  annihilate  its  functions;  not 
only  retard  its  advances  to  a  result  which  each  member  of  it 
has  sworn  to  endeavor  with  diligence  to  reach,  but  raise  an 
insnrmountable  barrier  to  the  possible  attainment  of  that 
result 
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^<Nor  is  it  certain  that  the  evil  and  the  absurdity,  if  pushed 
to  their  utmost,  would  stop  here.  It  is  not  clear  that  it  would 
be  open  to  the  United  States  to  complain  of  such  a  nullifi- 
cation of  the  seventh  article  of  the  treaty  by  the  two  Britisli 
commissioners,  as  a  breach  of  that  article  by  the  British  Gov- 
ernment. Let  it  be  supposed,  for  the  sake  of  illustrating  this 
idea,  that  we  are  right,  and  the  British  commissioners  wrong, 
in  the  construction  of  our  powers,  but  that  the  British  Gov- 
ernment does  not  choose  to  direct  its  commissioners  to  accede 
to  our  construction,  or  to  take  a  share  in  giving  efficacy  to  it 
by  attending  to  form  a  board.  Could  the  United  States  upoo 
the  ground  of  the  treaty  remonstrate  against  this  to  the  Gov- 
ernment of  Great  Britain,  as  any  violation  of  its  plighted 
faith!  The  British  Government  might  reply  to  such  a  remon 
strance,  that  it  lost  no  time  in  appointing  its  commissioners 
in  compliance  with  its  undertaking;  that  those  commission- 
ers have  the  treaty  for  their  guide,  and  are  to  be  left  to  decide 
as  that,  and  their  consciences  shall  dictate;  that  it  is  not 
bound  to  control  them  in  favor  of  any  class  of  claimants,  or  to 
point  out  to  them  what  is  or  is  not  their  duty;  that  it  has  done 
all  to  which  its  stipulation  engages  it,  and  that  it  is  for  the 
commissioners  themselves  under  the  sanction  of  their  official 
oath  to  look  to  and  Ascertain  the  scope  and  complexion  of  the 
trust  committed  to  them  by  the  two  countries  and  the  maimer 
in  which  that  trust  is  to  be  discharged. 

"I  do  not  at  present  perceive  that  to  such  a  vindication  aoy 
satisfactory  answer  could  be  given,  provided  the  British  Gov- 
ernment did  not  by  its  own  interference  produce  the  secession 
of  its  commissioners. 

"And  here  it  is  proper  to  remark  that  the  declaration  of  the 
commissioners  is  so  far  from  ascribing  their  imagined  incompe- 
tency in  this  and  similar  cases  to  any  interference  on  the  part 
of  their  government,  or  to  any  superinduced  obstacle  whatso- 
ever, that  it  rests  it  exclusively  on  the  words  of  the  treaty  and 
the  commission  by  which  they  act.^ 

"  I  do  not  doubt  the  power,  whatever  may  be  my  opinion  of 
the  right,  of  the  British  Government,  to  restrain  its  commis- 
sioners from  attending  the  board,  or  from  performing  any 
other  act  of  duty.  But  it  will  not  admit  of  a  question  that 
such  a  restraint,  if  injurious  to  the  other  party  to  the  treaty, 

1 "  There  ia  nothing  restrictive  in  the  Commission;  it  is  coextensive  with 
the  treaty.    Vide  journals." 
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or  to  its  citizens,  would  be  a  clear  and  nnequiyocal  breach  of 
it,  and  might  be  so  considered  and  proceeded  upon  by  the 
Government  of  the  United  States. 

"  We  are  not  however  arrived  (and  I  devoutly  hope  we  never 
may)  at  a  state  of  things  so  much  to  be  deprecated.  The 
threatened  secession  is  announced  as  the  intended  act  of  the 
commUsioners  themselves^  the  propriety  of  which  they  profess 
to  have  deduced  from  the  terms  of  the  treaty  and  their  com- 
mission. 

"  In  what  parts  of  both  or  either  of  these  documents  they 
have  been  able  to  find  the  justification  of  a  step  so  extraor- 
dinary in  itself  and  so  important  as  to  its  possible  effects,  they 
have  not  thought  it  necessary  in  any  sort  to  explain ;  but  in 
declaring  they  infer  their  supposed  incompetency  to  take  any 
$kare  in  our  de<dsions,  and  of  course  the  necessity  of  their 
secession  from  these  sources  only,  they  have  sufficiently  ex- 
plained that  no  share  in  producing  it  is  to  be  attributed  to 
their  government. 

"There  can  not  in  fact  exist  on  the  part  of  their  government 
any  inducement  to  such  an  interposition.  For  even  if  our  de- 
cision in  this  case  on  the  import  of  the  treaty  should  ultimately 
prove  to  be  erroneous,  no  wrong  would  be  done  to  the  British 
Government  since  an  award  in  pursuance  of  such  a  decision 
would  be  merely  void. 

"Our  determination  on  the  extent  of  our  i)owers  cannot  take 
away  or  lessen  the  indefeasible  right  of  the  high  contracting 
parlies  to  interpret  their  own  pact  when  the  occasion  shall  be 
sach  as  to  incline  them,  and  make  it  proper  for  them,  to  exert 
that  right. 

"But,  on  the  other  hand,  a  forbearance  on  our  part  to  deter- 
mine on  our  powers  so  as  to  place  ourselves  in  a  situation  to 
decide  the  merits  of  claims,  and  to  fix  the  amount  of  compensa- 
tions, if  we  shall  believe  any  to  be  due  (according  to  the  com- 
mand of  the  treaty,  and  the  tenor  of  our  oath)  would  reduce 
the  article  from  which  we  derive  our  appointment  to  a  dead 
letter,  leave  it  without  any  inherent  capacity  to  operate  or 
become  effectual,  and  make  the  board  rely  in  every  stage  of 
its  progress  (if  indeed  it  could  make  any  progress  at  all)  upon 

the  occasional  instructions  of  the  contracting  parties,  which 

neither  is  obliged  to  give,  or  the  uncertain  event  of  suppletory 

negotiations  over  which  we  can  have  no  control,  and  for  which 

the  article  contains  no  provision. 
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''In  short,  I  believe  it  to  be  clear  that  it  is  the  duty  of  this 
board  to  proceed  by  a  majority  of  voices  in  the  execntiou  of  the 
seventh  article  of  the  treaty,  according  to  the  estimate  which 
the  minority  shall  make  of  the  trae  intent  and  meaning  of  the 
article,  leaving  the  validity  and  effect  of  their  proceedings  to 
the  judgment  of  those  by  whom  they  were  appointed.  And  I 
believe  it  to  be  peculiarly  evident  that  no  minority  of  this 
board  can  of  right  control  or  prevent  decisions  appertaining  to 
the  commission  by  the  majority  upon  any  idea  of  their  own 
incompetency,  or  the  collective  incompetency  of  the  board; 
and  further,  that  any  actual  want  of  power  in  the  board  or  any 
of  its  members  can  not  be  supplied  by  the  special  instructions 
of  one  only  of  the  contracting  parties,^ 

Pinknejy  commissioner^  June  26, 1798,  case  of  the  Sally j  Hayes,  master. 
Article  VII.,  treaty  between  the  United  States  and  Great  Britain  of 
November  19, 1794. 

The  question  thns  again  raised  was  disposed  of  by  an  arrangement 
which  was  announced  to  the  board  by  the  British  commissioners  on  the 
3rd  of  August  1798.' 


'  Supra,  vol.  1,  Chapter  X. 
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CHAl^ER  LIII. 

INTERVElirriON. 

1.  The  Eight  to  Intervene. 

William  Cook  and  others  claimed,  as  citizens 
of  the  United  States,  before  the  mixed  com- 
mission under  the  convention  between  the 
FDited  States  and  Great  Britain  of  1853,  £24,000  from  the 
British  Government,  as  the  personal  property  of  Prances  Mary 
Shard,  a  deceased  widow*  They  alleged  that  decedent,  who 
was  a  native  of  Trenton,  New  Jersey,  went  at  the  age  of  15  to 
London,  where  she  married,  and  where  she  died  in  1819  leaving 
no  surviving  relations  except  the  children  of  her  father's  sister, 
who  married  a  man  in  Trenton,  and  from  whom  the  claimants 
alleged  descent.  It  was  claimed  that  the  property  of  Mrs. 
Shard  had  gone  into  the  custody  of  the  British  Government, 
to  be  held  in  trust  for  her  heirs,  and  the  claimants  demanded 
it  as  her  only  surviving  relations  and  next  of  kin. 

Mr.  Hannen,  the  agent  of  the  British  Government,  contended 
that  the  case  was  not  within  the  jurisdiction  of  the  commis- 
sion.   He  said : 

"The  convention  was  entered  into  for  the  settlement  of  those 
claims  only  upon  either  government  which  might  properly  have 
been  made  the  subject  of  diplomatic  action  or  intervention. 
Had  this  case  ever  been  presented  to  the  notice  of  Her  Maj- 
esty's government  by  that  of  the  United  States  previous  to 
this  convention  being  entered  into,  the  obvious  answer  would 
have  been  that  it  was  a  matter  exclusively  within  the  cogni- 
zance of  the  ordinary  courts  of  law,  and  that  the  claimants 
must  establish  their  rights  there  in  the  same  way  that  English 
subjects  would  be  bound  to  do  under  similar  circumstances. 

"The  same  answer  must  be  given  now  that  the  case  is  pre- 
sented to  the  commissioners.  It  is  not  intended  to  invest  them 
with  a  supreme  power  in  all  cases  in  which  a  citizen  or  subject 
of  the  one  country  might  assert  a  claim  against  the  government 
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of  the  other.  Their  commission  does  not  authorize  them  to 
assume  the  peculiar  functions  of  the  courts  of  either  country. 

"The  universal  doctrine  now  recognized  by  the  common  law 
is,  that  succession  to  personal  i)roperty  is  governed,  exclusively, 
by  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of 
his  death.    {Story^s  Conflict  of  Laws^  sec.  461.) 

"  It  is  also  well  settled  by  the  same  authority,  section  513,  that 
an  estate  can  not  be  administered  in  the  absence  of  a  personal 
representative,  and  such  personal  representative  in  England 
must  obtain  his  right  to  represent  the  estate  from  the  ecclesi- 
astical courts  of  the  country. 

"2.  It  is  further  contended  that  the  property  of  Mrs.  Shard 
had  never  vested  in  the  crown,  but  was  holden  by  specific 
agents  of  the  crown,  as  trustees,  answerable  in  the  courts  of 
the  country  to  any  rightful  administrator  who  might  appear, 
and  that  the  funds  thus  holden  were,  in  no  proper  manner,  the 
funds  of  the  government." 

Mr.  Thomas,  agent  on  the  part  of  the  United  States,  con- 
tended: 

"I.  That  the  method  of  treating  similar  cases  in  the  English 
courts  was  inconclusive  as  to  the  question  of  jurisdiction,  and 
that  it  was  a  well-known  principle  that  whenever  treaties  be- 
tween nations  come  into  collision  with  local  regulations  they 
entirely  override  and  annul  them. 

"This  case  is,  in  its  terms,  clearly  within  the  provisions  of 
the  treaty  of  February  8,  1853,  and  any  supposed  inconven- 
ience in  adjudicating  on  that  class  of  cases  should  not  be  per- 
mitted to  oust  the  commissioners  of  their  jurisdiction  over 
them. 

"  II.  Her  Majesty's  government  has  an  interest  in  the  sub- 
ject-matter of  dispute.  The  property  of  Mrs.  Shard  is  now  in 
the  hands  of  the  government,  and  is  claimed  as  the  property 
of  the  government. 

"Formerly  the  right  of  ultimate  heirship  was  one  of  the  per- 
sonal rights  of  the  crown,  but  this  right,  with  various  other 
rights  pertaining  to  the  personal  occupant  of  the  crown,  has 
long  since  been  transferred  to  and  vested  in  the  government, 
or  crown,  as  distinct  from  the  person.  This  surrender  was 
mafle  by  George  III.,  in  consideration  of  a  clear  yearly  revenue 
settled  upon  him,  to  be  paid  out  of  the  aggregate  funds  of  the 
government  for  the  support  of  His  Majesty's  household.  (See 
act  of  I  Geo.  III.,  chap.  12.)  Similar  provisions  have  been 
made  on  each  subsequent  accession  to  the  throne,  as  see  1  Geo. 
IV.,  chap.  1;  2  and  3  William  IV.,  chap.  116  j  1  and  2  Victoria, 
chap.  2. 

"In  this  case  the  Queen,  in  her  private  capacity,  is  wholly 
uninterested  as  to  what  is  done  with  the  property  now  claimed. 
Her  personal  income  is  in  no  manner  increased,  diminished, 
or  affected  by  any  disposition  which  has  been  or  may  be  here- 
after made  of  it.'' 
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The  claim  was  dismissed  on  the  following  grounds: 

"This  case  has  been  ably  argaed  on  the  qaestion,  what  are 
the  rights  of  the  crown  as  to  this  property,  and  whether  it  is  a 
mere  personal  claim  or  a  claim  of  the  government!  The  laws 
settling  on  the  personal  representative  of  the  crown,  from  time 
to  time,  a  fixed  yearly  income,  on  the  express  relinqaishment 
of  the  former  uncertain  and  changeable  revenues  of  the  crown, 
seems  to  place  them  on  the  same  basis  as  other  revenues. 

"The  act  of  39  and  40  Geo.  III.  also  expressly  declares  that 
the  representatives  of  the  crown  are  unable  to  dispose  of,  by 
wiU  or  otherwise,  any  property  which  comes  to  them  with  or 
in  right  of  the  crown.  This  would  seem  to  set  at  rest  any 
claim  to  control  over  such  revenues  as  personal  property. 

"There  is  a  question,  however,  behind  this  which  I  regard 
as  fully  conclusive  of  our  jurisdiction  in  this  case. 

"It  may  be  conceded  that  the  claim  comes  nominally  within 
the  letter  of  the  convention.  This,  however,  does  not  settle 
the  question  of  jurisdiction.  It  is  quite  clear  we  may  go  be- 
yond its  terms  to  the  consideration  of  the  various  classes  of 
eases  embraced  in  ordinary  international  controversies;  and  if 
any  class  of  claims  has  not  been  heretofore  regarded  as  mat- 
ter of  international  adjustment,  we  are  not  necessarily  bound 
to  regard  them  as  included  within  the  provisions  of  the  con- 
veution. 

"No  instance  can  be  found  of  the  interference  of  government 
with  the  question  of  ordinary  heirship  and  succession  of  estates 
in  other  jurisdictions.  They  are  ever  left  to  local  action  and 
jurisdiction  of  the  courts  of  the  countries  where  situated. 
There  is  every  reason  why  it  should  be  so. 

"The  claim  comes  before  us  then  in  altogether  an  unwonted 
position,  and  we  are  fully  of  the  opinion  that  it  is  not  of  the 
class  of  cases  designed  to  be  embraced  within  the  convention, 
and  that  we  have  no  jurisdiction  over  it." 

Upham,  commissioner,  delivering  the  opinion  of  the  commission,  con- 
Yention  between  the  United  States  and  Great  Britain  of  February  8,  1853, 
S.  Ex.  Doc.  103,  34  Cong.  1  sess.  166-169. 

The  firm  of  Medina  &  Sons,  composed  of 

lu^rs  of  J^^  crisanto  Medina,  Perfecto  Medina,  and  Cri- 
Coffnizanee:  Case  of  ' 

Medina.  santo  Medina,  jr.,  presented  to  the  commission 

under  the  convention  between  the  United 
States  and  Costa  Eica  of  July  2,  1860,  a  claim  amounting  to 
$1,000,000,  composed  of  various  items  of  demand  against  the 
Government  of  Oosta  Bica,  including  one  for  the  payment,  with 
interest,  of  two  duebills  of  $50,000  each ;  another  for  losses  and 
damages  suffered  in  their  persons  and  credit  up  to  July  2, 1860, 
amounting  to  $300,000;  another  for  the  deprivation  of  an  exclu- 
sive right  to  establish  a  bank  for  twenty  years,  amounting  to 
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$300,000^  and  another  and  subsequent  item  of  $300,000  for  the 
breaking  up  of  the  bank.  All  these  matters  had  been  the  sub- 
ject of  litigation  in  the  Costa  Eican  courts.  It  appeared  that 
on  June  1, 1858,  Grisanto  Medina  obtained  for  himself  and  ''his 
associates,"  from  the  Oosta  Eican  Government,  a  charter  for  a 
bank,  to  be  called  the  ''  National  Bank  of  Oosta  Eica."  Under 
this  charter  Grisanto  Medina  gave  to  the  government  the  due- 
bills  above  referred  to.  In  1859,  however,  a  revolution  took 
place  in  Gosta  Eica;  conflicts  occurred  with  the  authorities; 
Medina  and  his  associates  became  bankrupt  and  were  deprived 
of  their  concession,  and  Grisanto  Medina  was  thrown  into 
prison.  All  these  transactions  occurred  prior  to  the  naturali- 
zation of  any  of  the  claimants  as  citizens  of  the  United  States, 
with  one  exception.  Grisanto  Medina  was  admitted  to  citizen- 
ship of  the  United  States  by  the  court  of  common  pleas  of  the 
city  of  New  York,  December  31,  1859.  Grisanto  Medina,  jr., 
was  admitted  at  Boston,  March  20, 1860,  after  the  father.  The 
only  one  whose  naturalization  antedated  the  origin  of  the 
losses  complained  of  was  Perfecto  Medina,  who  was  naturalized 
at  Boston  February  17, 1858.  This  was  before  the  date  of  the 
charter.  But  Perfecto  Medina  did  not  appear  to  have  been 
interested  in  the  bank  at  its  inception,  or  at  all,  unless,  under 
the  name  of  Medina  &  Sons,  he  became  one  of  the  assignees 
of  the  bankrupt  bank  on  February  21, 1859.  The  case  was 
elaborately  argued,  and  it  was  contended,  among  other  things, 
on  the  part  of  Gosta  Eica,  that  the  cognizance  of  the  claim 
belonged  to  the  courts  of  that  country  rather  than  to  the 
commission ;  that  the  claim  was  essentially  one  for  the  exami- 
nation and  decision  of  the  courts  of  the  country  within  whose 
jurisdiction  the  transactions  occurred,  and  that  there  had  been 
no  such  denial  of  justice  as  would,  under  these  circumstances, 
justify  diplomatic  intervention.  On  this  question  the  Gom- 
mander  Bertinatti,  the  umpire  of  the  commission,  expressed 
the  following  opinion : 

<<  Upon  the  hypothesis,  however,  that  the  claimants  had  been 
citizens  of  the  United  States,  the  question  to  be  resolved  would 
not  be  whether  the  domicil  in  a  foreign  country  is  by  itself 
sufficient  to  make  them  lose  such  a  quality,  but  rather  if  such 
a  domicil  and  a  commercial  establishment  in  Gosta  Eica  gave 
them  the  quality  of  subditus  temporaneuSj  subject  as  such  to 
the  lex  loci  for  all  civil  purposes,  as  Kent  says,  and  not  entitled 
to  invoke  their  acquired  nationality  for  the  purpose  of  avoidmg 
the  jurisdiction  of  the  country  in  which  they  have  fixed  their 
residence. 

"  In  order  to  avoid  the  ordinary  jurisdiction  and  before  having 
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exhausted  all  the  ordinary  means  to  obtain  indemnification  for 
the  alleged  damages,  in  behalf  of  the  claimants  is  invoked  the 
right  of  protection  belonging  to  every  government  in  favor  of 
its  subjects  residing  abroad.  On  this  point,  and  with  much 
erudition,  the  authority  of  eminent  publicists,  among  whom 
Phillimore  has  been  quoted,  and  many  cases  have  been  cited 
in  which  such  a  right  was  exercised  by  various  governments. 
The  number  might  have  been  indefinitely  extended. 

"The  fact  itself  of  the  convention  of  July  2d,  1860,  between 
Costa  Bica  and  the  United  States  is  an  admission  of  such  a 
right,  and  the  question  in  this  matter  is  not  upon  its  existence^ 
which  has  never  been  denied,  but  rather  upon  the  conditions 
of  its  exercise  and  the  limits  by  which  it  is  circumscribed  in 
the  matter  of  the  municipal  law  of  a  foreign  country  and  of 
the  application  of  the  same  law  by  the  local  magistrates. 

"It  being  against  the  independence  as  well  as  the  dignity  of 
a  nation  that  a  foreign  government  may  interfere  either  with 
its  legislation  or  the  appointment  of  magistrates  for  the  ad- 
ministration of  justice,  the  consequence  is  that  in  the  protec- 
tion of  its  subjects  residing  abroad  a  government,  in  all  matters 
depending  npon  the  judiciary  powery  must  confine  itself  to  secure 
for  them  free  access  to  the  local  tribuniJs,  besides  an  equality 
of  treatment  with  the  natives  according  to  the  conventional  law 
established  by  treaties. 

"Only  a  formal  denial  of  justice,  the  dishonesty  or  pre- 
varicatio  of  a  judge  legally  proved,  'the  case  of  torture,  the 
denial  ot  the  means  of  defense  at  the  trial,  or  gross  injustice, 
in  re  minime  duMa^^  (see  opinion  of  Phillimore  in  the  contro- 
versy between  the  governments  of  Great  Britain  and  Para- 
guay) may  justify  a  government  in  extending  further  its  pro- 
tection. Any  other  interference  with  the  internal  affairs  of  a 
foreign  country,  when  not  authorized  by  a  public  treaty,  must 
be  regarded  either  as  the  result  of  political  considerations 
totally  extraneous  to  the  present  subject,  or  as  the  effect  of 
influences,  wrongfully  exercised,  which  have  never  been  ap- 
proved by  publicists,  or  as  the  abuse  of  force,  and  in  neither 
case  could  it  be  accepted  a«  a  precedent  by  the  international 
jurisprudence. 

"According  to  these  principles  it  would  be  diflScult  in  the 
present  case  to  establish  for  the  United  States  a  right  to  inter- 
fere in  the  business  questions  and  lawsuits  of  the  claimants 
and  of  the  Government  of  Costa  Rica.  The  grounds  upon 
which  they  have  demanded  the  protection  of  the  United  States 
do  not,  in  fact,  appear  to  be  sufficiently  solid.'' 

Conyention  between  the  United  States  and  Costa  Rica  of  July  2, 1860, 
MS.  Opinions. 

"The  Mexican  Government  can  not,  in  the 

^denm      Thorn  '  ^P^^^^  ^^  *^®  umpire,  be  made  responsible  for 

ion'8  Case.  ^^®  difficulty  which  arose  as  to  the  tenure  of 

the  lands  held  by  the  claimants;  that  was  a 

matter  solely  for  the  judicial  tribunals  to  decide,  and  if  the 
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attempt  to  deprive  them  of  their  lands  was  anjast,  the  losses 
to  which  they  were  subjected  were  such  as  any  landholder 
might  have  been  exposed  to;  nor  does  the  umpire  see  that  the 
claimants  were  ejected  from  their  property  or  that  the  culti- 
vation of  the  lands  was  necessarily  interrupted  by  the  legal 
proceedings." 

Thornton,  umpire,  case  of  Fayette  Anderson  and  William  Thompson  y. 
Mejrico,  No.  333,  convention  of  July  4,  1868,  MS.  Op.  III.  582. 

The  Forth  and  South  American  Construction 
Pnmrion  in  Con-  Company,  a  corporation  under  the  laws  of  the 
agams  -  State  of  Kentucky,  in  1888  entered  into  a  con- 
tract with  the  Government  of  Chile  for  the 
construction  and  equipment  of  certain  lines  of  railroad  in  that 
country.  In  1890  the  Chilean  Government  abrogated  the  con- 
tract, and,  taking  possession  of  all  the  company's  works  and 
materials,  proceeded  to  construct  the  road  itself.  Of  this  action 
the  company  complained,  demanding  damages  to  the  amount 
of  £1,303,334  5s.  3d.  The  Chilean  Government  demurred  to 
the  memorial  on  grounds  which  appear  below.  The  majority  of 
the  commission,  Messrs.  Claparede  and  Goode,  overruled  the 
demurrer,  delivering  the  following  opinion: 

"To  claim  No.  7  filed  by  the  North  and  South  American  Con- 
struction Company  against  the  republic  of  Chile,  the  respondent 
government  invites  this  commission  to  assent  to  the  following 
propositions: 

"Ist.  That  the  claimant  corporation  by  its  contract  with  the 
Government  of  Chile  agreed  that  in  all  matters  and  things 
relating  to  the  contract  the  company  was  to  be  treated  as  a 
citizen  of  Chile,  and  that  in  relation  to  such  things  and  maitters 
;^  —'^1(1  neither  invoke  nor  accept  the  mediation  or  protection 
United  States. 

[.  That  it  does  not  appear  that  the  company  has  at* 
ed  to  secure  its  rights  under  the  contract,  as  those  rights 
it  forth  in  the  memorial,  by  the  aid  of  the  constituted 
rities  of  Chile. 

lis  is  a  general  demurrer  in  the  usual  form  to  the  memo- 
'  the  claimant.  In  stating  the  grounds  of  the  demurrer 
morable  counsel  for  the  respondent  government  invites 
ion  to  Article  18  of  the  second  minor  division  of  the  gen- 
onditions  for  the  construction  of  railwavs  in  project,  of 
er  16, 1888,  under  the  title  'Concerning  the  contractors.' 
is  contended  in  support  of  the  demurrer  that  for  the 
ses  of  executing  the  contract  the  claimant  abandoned 
isavowed  its  rights  of  citizenship  in  the  United  States; 
)r  its  protection  and  the  enjoyment  of  any  remedies  to 
it  might  make  claim  it  subjected  itself  absolutely  to  the 
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jurisdiction  of  Chile.  For  all  the  purposes  of  that  contract  the 
North  and  South  American  Oonstruction  Company  expatriated 
itself.  It  is  a  well-settled  doctrine  that  a  corporation  cannot 
expatriate  itself;  it  is  a  creature  of  the  law,  and  on  many 
occasions  it  has  been  acknowledged  that  it  must  dwell  in  the 
place  of  its  creation. 

'*  If  it  be  true  that  the  claimant  has  not  changed  its  citizen- 
ship, and  the  reciprocal  duties  and  obligations  of  allegiance 
and  protection  stiU  exist  between  it  and  the  Government  of 
the  United  States,  the  question  arises.  How  far  has  it  abridged 
or  modified  the  conditions  of  citizensnip  by  entering  into  the 
contract  under  consideration!  In  determining  this  question 
we  should  not  only  examine  article  18,  but  all  other  provisions 
of  the  contract  which  concern  jurisdiction. 

"The  legal  relations  between  the  Government  of  Chile  on 
the  one  hand,  and  the  North  and  South  American  Construc- 
tion Company  on  the  other  hand,  have  been  regulated  by 
articles  18,  48,  and  49  of  the  general  conditions  for  the  con- 
struction of  railways  in  project,  of  October  16, 1888,  which  are 
as  follows  : 

"  'Article  18.  The  contractor  or  contractors  will  be  con- 
sidered for  the  ends  of  the  contract  as  Chilean  citizens.  In 
consequence  they  renounce  the  protection  which  they  might 
ask  of  their  respective  governments,  or  which  these  might 
officiously  lend  them  in  support  of  their  pretensions. 

"  'Article  48.  Any  difficulty  or  dispute  which  may  occur 
between  any  of  the  resident  state  engineers  and  any  other 
engineer,  appointed  as  representative  of  the  contractor,  as  to 
the  construction  of  any  work,  quality  of  material,  and  in  general 
in  the  practical  execution  of  the  contract,  will  be  decided  by 
the  engineer  or  engineers  the  government  may  name,  with 
appeal  to  the  ministry  of  industry  and  public  works,  who  will 
decide  finally. 

"  'Article  49.  The  difficulties  or  disputes  of  any  nature 
which  may  arise  in  the  interpretation  and  extension  of  the  con- 
tract will  be  decided  summarily  and  without  other  appeal  by 
the  arbitrating  arbitrators  named,  one  by  the  ministry  of  in- 
dustry and  public  works,  another  by  the  Supreme  Court  of 
Justice,  and  the  third  by  the  contractor.' 

"And  also  by  Article  20  of  the  'Contract  for  services  North 
and  South  American  Construction  Company  and  the  govern- 
ment,' of  October  18, 1888,  of  which  the  following  is  the  text: 

"  'Article  20.  The  difficulties  or  disagreements  of  every 
nature  which  may  arise  in  the  interpretation  or  execution  of 
the  contract  will  be  decided  summarily  and  without  appeal  by 
three  arbitrating  arbitrators  named,  one  by  the  minister  of 
industry  and  public  works,  another  by  the  Supreme  Court  of 
Justice,  and  the  third  by  the  contractors.' 

"This  contract  obtained  the  sanction  of  a  law  in  Chile  by 
an  act  of  the  two  houses  of  the  Chilean  Congress  and  has  been 
signed  by  the  President  of  the  republic  of  Chile. 
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"It  is  a  well  settled  rule  in  the  construction  of  a  contract 
that  all  its  provisions  shall  be  taken  together  and  such  inter- 
pretation given  to  each  provision  as  will  make  it  consistent 
with  the  whole.  What,  then,  is  the  true  intent  and  meaning 
of  article  18  of  the  *  General  conditions'  when  taken  in  con- 
nection with  articles  48  and  49  of  the  same  condition,  and 
article  20  of  the  contract!  We  are  of  the  opinion  that  these 
articles  when  construed  together  mean  the  same  thing;  they 
mean  that  all  questions  arising  out  of  the  contract  itself  such 
as  the  proper  construction  to  be  placed  on  any  of  its  provi- 
sions, the  amount  of  payment  due,  the  annihilation  of  the  con- 
tract in  the  case  provided  for  by  the  contract  itself,  shall  be 
decided  summarily  and  without  appeal  by  the  tribunal  of  arbi- 
trators, and  that  any  dispute  as  to  the  practical  execution  of 
the  contract,  such  as  the  proper  execution  of  any  particular 
work,  the  selection  of  the  material,  shall  be  decided  by  the 
engineers  named  by  the  Government  of  Chile,  with  the  right 
of  appeal  to  the  ministry  of  industry  and  public  works.  In 
regard  to  all  these  purposes  of  the  contract,  the  contractor 
agrees  to  be  considered  as  a  Chilean  citizen  and  to  be  treated 
in  all  respects  as  a  Chilean  citizen  who  might  enter  into  a 
similar  contract  for  similar  purposes.  To  this  extent,  and  to 
this  extent  only,  has  the  claimant  agreed  to  renounce  the 
protection  which  as  a  citizen  of  the  United  States  it  had  a 
right  to  demand  from  its  own  government. 

''It  is  further  to  be  asserted  that  the  diflFerent  provisions 
aforesaid  must  be  considered  as  being  in  co-relation,  giving  to 
the  memorialist,  in  lieu  of  its  agreement  to  be  considered  for 
the  ends  of  the  contracts  as  a  Chilean  citizen  and  of  its  renun- 
ciation of  the  protection  of  its  government,  the  assurance  that 
Hhe  difficulties  or  disagreements  of  every  nature  which  may 
arise  in  the  interpretation  or  execution  of  the  contract  will  be 
decided  summarily  and  without  appeal  by  three  arbitrating 
arbitrators.'  This  last  provision  must  be  looked  upon  as  one  of 
the  considerations  of  the  contract;  it  should  have  the  effect  to 
exempt  the  memorialist  from  the  jurisdiction  of  the  regular 
courts  of  Chile  and  to  subject  it  to  the  competence  and  to  the 
decision  of  the  tribunal  of  arbitration  provided  for  by  article 
49  of  the  general  conditions. 

''This  tribunal  of  arbitration  would  have  been  competent, 
as  aforesaid,  to  decide  the  question  of  the  taking  possession 
of  the  company's  property  by  the  Chilean  Government,  as 
provided  for  by  articles  7, 8,  and  9  of  the  general  conditions. 

"By  the  decree  of  September  11, 1891,  suppressing  the  tri- 
bunal of  arbitration,  the  legality  and  validity  of  which  were 
recognized  by  another  decree  of  His  Excellency  the  President 
of  Chile,  of  June  20, 1893,  inserted  in  the  official  journal  of  the 
republic  of  Chile  of  June  27, 1893,  the  rights  of  the  memorial- 
ist, in  so  far  as  concerned  the  jurisdiction  acknowledged  and 
accepted  by  the  aforesaid  document  signed  October  1888,  have 
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been  suppressed  without  haying  been  since  re-established.  It 
is  not  to  be  doabted  that  in  view  of  the  suppression  of  one  of 
the  principal  considerations  of  the  contract,  concerning  jaris- 
diction  by  the  Chilean  Goyernment,  the  memorialist  can  not 
be  farther  considered  bound  by  the  corresponding  obligation 
concerning  jurisdiction,  according  to  which  it  renounces  the 
protection  of  its  goyernment;  seeing  that  by  renouncing  this 
protection  for  the  ends  of  the  contract  it  has  placed  itself  under 
the  protection  of  that  tribnnal  of  arbitration  provided  for  by 
Article  49  of  the  ^General  conditions'  and  suppressed  by  de- 
cree of  the  Goyernment  of  Chile  of  September  11, 1891. 

^^By  the  suppression  of  this  tribunal  of  arbitration  the 
memorialist  has  recovered  its  entire  right  to  invoke  or  accept 
the  mediation  or  protection  of  the  Government  of  the  United 
States. 

"  In  regard  to  the  second  proposition  of  the  demurrer  we 
hold:  That  the  claimant  was  not  bound  after  the  suppression 
of  that  tribunal  of  arbitration,  despite  the  accepted  contract, 
to  resort  to  the  aid  of  the  regular  courts  of  Chile,  inasmuch 
as,  recurring  to  the  latter,  it  seems  to  have  sanctioned  the 
suppression  of  the  aforesaid  tribunal  or  recognized  the  juris- 
diction of  those  courts,  which  conjecture  has  been  set  aside 
by  article  49  of  the  general  conditions  for  the  benefit  of  the 
contracting  parties. 

"Finally,  it  is  to  be  noted  that  the  first  article  of  the  con- 
vention of  Santiago,  of  August  7, 1892,  provides  that  all  claims 
on  the  part  of  corporations,  companies,  or  private  individuals 
citizens  of  the  United  States  upon  the  Government  of  Chile 
arising  out  of  acts  committed  against  the  persons  or  property 
of  citizens  of  the  United  States  not  in  the  service  of  the  ene- 
mies of  Chile,  or  voluntarily  giving  aid  and  comfort  to  the 
same,  by  the  civil  or  military  authorities  of  Chile,  shall  be  re- 
ferred to  this  arbitration  commission;  that  that  convention 
substitutes  this  commission  for  the  Chilean  courts  therefore 
in  cases  of  the  aforesaid  character,  in  which  an  action  is 
founded  upon  the  wrong  and  injuries  complained  of.  It  is 
undeniable,  as  aforesaid,  that  the  memorialist  is  a  company, 
which  in  the  person  of  its  Vice-President  as  signer  of  the  con- 
tract of  October  18, 1888,  has  neither  relinquished  nor  lost  its 
quality  of  American  citizenship,  even  when  it  conditionally 
agreed  to  be  considered  as  a  Chilean  citizen  for  the  ends  of  the 
contract  and  not  to  invoke  or  accept  the  protection  of  its  own 
government.  It  is  further  undeniable  that  a  wrong  has  been 
done  to  the  memorialist  by  the  suppression  of  that  court  of 
arbitration  which  had  been  competent  to  decide  about  the 
taking  x>ossession  of  the  property  and  the  bonds  of  the  claim- 
ant. The  acts  complained  of  have  been  committed  by  the  civil 
authorities  of  Chile  against  the  property  of  a  citizen  of  the 
United  States.  It  has  not  been  asserted  that  the  memorialist 
ever  was  in  the  service  of  the  enemies  of  Chile  or  that  it  ever 
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gave  them  aid  or  comfort.  In  consideration  of  all  these  facts, 
the  memorialist  is  entitled  to  claim  the  benefit  of  the  conven- 
tion signed  at  Santiago  August  7, 1892,  which  convention  was 
concluded  many  years  after  the  enactment  of  the  contract  of 
October  18, 1888,  into  a  law  of  the  republic  of  Chile. 

"  The  demurrer,  therefore,  should  be  overruled  and  the  re- 
spondent government  required  to  answer.^' 

North  and  South  American  Construction  Company  v.  Chilej  No.  7,  United 
States  and  Chilean  Claims  Commission,  convention  of  Augost  7, 1892.  See 
Shield's  Report,  54. 

Mr.  Gana,  the  Chilean  commissioner,  dissented.  He  argued  that  that 
which  gave  to  a  private  claim  an  international  character  was  **  the  official 
support  vouchsafed  it  by  the  claimant's  government;"  that  it  was  neoes- 
sary  in  each  case  to  consider  whether  such  official  intervention  was  ad- 
missible, according  to  the  rules  of  public  law  and  of  treaties;  that  it  was 
**  a  reco<:^ized  principle  of  public  and  private  law  that  persons  signing  a 
contract  submit  themselves  for  the  purposes  of  such  contract  to  the  juris- 
diction of  the  country  wherein  the  same  is  made  and  is  to  be  executed '' 
(citing  Wheaton's  Elements,  sec.  78;  Story's  Conflict  of  Laws,  ch.  2; 
Dalloz,  Jurisprudence  G<^n(^ral,  1849) ;  that  the  United  States  had  main- 
tained the  principle  that  claims  for  damages  growing  out  of  a  contract 
should  not  be  confounded  with  claims  not  so  arising  (citing  various  pas- 
sages from  Wharton's  Int.  Law  Digest) ;  that  by  article  18  of  the  contract 
the  company  placed  itself  in  a  position  with  which  its  appearance  before 
the  commission  was  wholly  at  variance;  that  the  company  by  the  contract 
submitted  the  settlement  of  all  questions  that  might  arise,  including  the 
question  whether  Chile  might  abolish  the  tribunal  to  which  article  18 
referred,  to  the  decision  of  the  executive  and  judicial  authorities  of  Chile, 
precisely  as  if  the  contractor  had  been  a  citizen  of  Chile,  and  that  to 
**  wrest  the  cognizance  of  this  matter  from  the  jurisdiction  of  Chile  and 
submit  it  to  this  commission  is  to  cast  into  forge tfulness  the  stipulations 
legitimately  contracted  and  to  appeal  to  a  course  which,  if  it  be  accepted, 
would  essentially  change  the  contract,  compelling  the  Republic  of  Chile 
to  answer  before  a  tribunal  from  whose  jurisdiction  it  was  exempt." 

2.  Nationality  of  the  Interest  Involved. 

NationaUty  of  the  Certain  persons  who,  as  passengers  on  the 
Claimants:  Case  American  schooner  Champion^  which  was  ille- 
of  the  "Cham-  gaily  captured  by  a  Mexican  vessel  of  war  in 
P"*""  1837,  claimed  indemnity  from  the  Mexican  Gov- 

ernment for  injuries  resulting  from  the  capture,  alleged  in  their 
memorials  that  they  were  at  the  time  citizens  of  Texas,  but 
that  they  had  by  the  annexation  of  that  republic  become  citi- 
zens of  the  United  States.  Their  claims  were  rejected  on  the 
ground  that  they  were  not  citizens  of  the  United  States  when 
the  injury  complained  of  occurred. 

Memorials  of  Edward  Dwyer  and  J,  H,  Grammani:  Opinions  of  Messrs. 
Evans,  Smith,  and  Paine,  commissioners,  December  9,  1850,  under  the  act 
of  Congress  of  March  3,  1849. 
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In  the  foreicoing  cases  it  might  have  been  held,  apart  from  the  simple 
principle  laid  down,  that  the  claims,  as  claims  of  citizens  of  Texas  against 
Mexico,  had  ceased  to  exist  before  the  annexation,  even  if  they  could  have 
existed  at  all,  owing  to  the  state  of  war  between  Mexico  and  Texas. 

''These  several  memorials  set  forth  claims 
and  others.  ^^^  ^  ^11  respects,  except  as  to  the  amount 
of  indemnity  demanded.  •  •  •  In  each  of 
them  the  memorialist  asserts  that  he  had  long  been  a  resident 
in  and  a  citizen  of  New  Mexico,  and  was  such  at  the  time  the 
United  States  took  possession  of  the  same,  and  has  remained 
such  to  the  present  time,  with  the  firm  and  avowed  intention 
of  remaining  a  citizen  of  the  United  States;  that  he  is  the 
holder  of  a  certain  claim  against  the  Government  of  Mexico, 
which,  by  the  papers  presented,  appears  to  have  had  its  origin 
prior  to  the  date  of  the  treaty  of  February  2, 1848,  being  for 
services  rendered  as  a  civil  oflScer  of  the  territory  of  Kew  Mex- 
ico, and  in  one  case  for  money  obtained  by  means  of  a  forced 
loan;  that  no  part  of  said  claim  has  been  paid,  and  that  the 
whole  is  now  due  to  him.  Each  of  the  memorialists  asserts 
that  'his  citizenship  and  allegiance  have  been  totally  changed 
from  that  of  Mexico  to  that  of  the  United  States,  so  that  he  has 
no  recourse  upon  the  Government  of  Mexico,  nor  means  of 
asserting  or  enforcing  his  claim  but  through  the  Government 
of  the  United  States,  to  which  he  owed  his  allegiance;'  and 
he  therefore  'prays  that  his  claim  may  be  admitted  among 
that  class  of  claims  defined  in  article  14  of  the  late  treaty  with 
Mexico.' 

"The  fourteenth  article  of  the  treaty  exonerates  the  Mexican 
republic  fix)m  'all  claims  of  citizens  of  the  United  States  which 
may  have  arisen  previously  to  the  date  of  the  signature  of 
the  treaty,'  and  the  fifteenth  article  provides  for  their  payment 
to  the  United  States  to  an  amount  not  exceeding  three  and 
one-quarter  millions,  and  this  board  is  constituted  under  that 
article  of  the  treaty.  This  board  is  of  opinion  that  not  only 
must  the  claims^  which  they  are  empowered  to  receive  and 
decide  upon,  have  arisen  prior  to  the  date  of  the  treaty,  but 
that  the  claimants  must  have  been  at  that  time  citizens  of  the 
United  States  to  entitle  them  to  receive  indemnification  from 
the  American  Government.  These  memorialists  were  not  citi- 
zens of  the  United  States  at  the  date  of  the  treaty,  and  by  its 
terms  they  were  not  made  such.  By  the  eighth  article  they 
were  at  liberty  to  remain  Mexican  citizens  and  to  retire  from 
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the  ceded  territory;  or  to  become  citizens  of  the  United  States 
by  residing  in  the  territory  one  year  after  the  exchange  of 
ratifications  on  an  express  election  to  become  such  within 
that  period. 

'*It  -would  be  a  forced  interpretation  of  the  language  em- 
ployed in  the  treaty  to  regard  the  memorialists  and  others 
similarly  situated  as  embraced  within  the  provisions  of  the  four- 
teenth and  fifteenth  articles,  and  as  entitled  to  the  indemnifica- 
tion thereby  secured  to  citizens  of  the  United  States  whose 
claims  originated  anterior  to  that  period,  and  which  it  is  known 
had  long  been  the  subject  of  negotiation  and  discussion  between 
the  two  governments.  The  Government  of  the  United  States 
could  have  had  no  knowlege  of  the  amount  of  claims  of  Mexi- 
can citizens  within  the  ceded  territory  upon  that  republic, 
nor  of  their  origin  or  validity;  and  could  have  had  no  purpose 
or  intention  of  assuming  their  payment  out  of  the  limited  fund 
provided  for  indemnities  to  its  own  citizens  for  claims  which 
are  generally  understood  to  amount  to  a  much  larger  sum. 
The  treaty  does  not  discharge  the  Mexican  republic  from 
claims  of  this  character,  and  the  United  States  have  done  no 
act  to  invalidate  them.'' 

Memorials  of  Antonio  Sandoval,  and  Francisco  and  Clement  Saraoina: 
Opiuion  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners^  NoTember  30, 
1849,  under  the  act  of  Congress  of  March  3, 1849. 

<<The  claimant  in  this  case  is  a  Mexican  citi- 
Tranifer  of  Claim,  zen  of  high  character  and  distinction.  The 
claim  presented  grows  out  of  certain  advances 
made  by  a  Mr.  Bernard  Baurdin,  a  citizen  of  the  United 
States,  to  General  Herrera,  in  August  1816,  to  aid  the  cause 
of  Mexican  independence.  General  Herrera  gave  bills  of 
exchange  on  persons  in  Mexico  for  the  amount  of  $17,424^ 
which  bills,  it  is  alleged,  have  become  the  property  of  the 
claimant  by  assignment  from  a  citizen  of  the  United  States,  to 
whom  they  had  been  transferred;  and  it  is  contended  that  the 
claim,  having  an  American  origin,  is  provided  for  by  the 
treaty.  The  bills  in  question  became  the  property  of  General 
Jarrero  some  years  prior  to  the  date  of  the  Treaty  of  Guada- 
lupe Hidalgo.  The  language  of  that  instrument  is  explicit. 
The  fourteenth  article  says:  'The  United  States  do  further- 
more discharge  the  Mexican  Eepublic  from  all  claims  of  citizens 
of  the  United  States,'  etc. ;  and  the  fifteenth  article,  'The  United 
States  exonerating  Mexico  from  all  demands  on  account  of  the 
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claims  of  their  citizens,'  etc.,  makes  provision  for  their  payment. 
The  object  of  these  provisions  was  not  to  pay  the  debts  of  Mex- 
ico, bat  to  obtain  for  oar  own  citizens  sach  indemnity  as  they 
were  entitled  to  receive.  It  matters  not  that  the  claim  was 
American  in  its  origin.  It  had  ceased  to  be  American  at  the 
date  of  the  treaty,  and  the  holder  of  it  coald  not  invoke  the  in- 
terposition of  oar  government  for  his  protection.  There  can  be 
no  doabt  of  the  validity  of  the  claim  against  the  Government  of 
Mexico,  and  there  are  strong  groands  for  an  appeal  by  Greneral 
Jarrero  to  its  sense  of  jastice  and  right,  for  indemnity.  That 
government  however  appears  to  have  considered  it  as  released 
by  the  treaty.  We  are  constrained  to  come  to  a  different 
opinion.  Only  those  were  released  which  were,  at  the  time, 
claims  of  citizens  of  the  United  States  and  who  were  conse- 
quently jastly  entitled  to  the  protection  of  oar  government." 

Memorial  of  Don  J096  Maria  Jarrero:  Opinion  of  Messrs.  Evans,  Smith, 
and  Paine,  commissioners,  April  1,  1851,  nnder  the  act  of  Congress  of 
March  3,  1849. 

The  complainant^  <^  alleges  in  his  memoilal 
AUsn  Partner  in  an  ^hat  at  the  time  that  the  injaries  complained 
'  of  were  committed  he  was  a  British  sabject, 
bat  had  before  that  time  resided  in  the  United  States  several 
years,  and  had  in  dae  form  declared  his  intention  to  become  a 
citizen  thereof;  that  he  has  since  been  naturalized  as  a  citizen 
of  the  United  States  and  is  now  domiciled  at  New  Orleans, 
The  facts  thas  presented  by  the  claimant  in  his  memorial 
clearly  show  that  his  claim  is  not  embraced  in  the  provisions 
of  the  treaty  of  2d  February  1848.  To  sustain  a  claim  under 
that  treaty  it  is  not  sufficient  to  show  that  he  was  a  citizen 
of  the  United  States  at  the  time  that  the  treaty  was  made. 
He  must  also  show  that  he  was  a  citizen  when  the  claim 
originated.    •    *    * 

<^The  memorialist  however  insists  that,  although  he  could 
not  prefer  a  claim  in  his  own  right  as  a  citizen  of  the  United 
States,  yet  that  such  a  claim  may  be  sustained  in  his  favor  as 
the  surviving  partner  of  the  firm.  He  claims  the  benefit  of 
that  principle  of  the  common  law,  applicable  to  commercial 
transactions,  which  invests  the  surviving  partner  of  a  firm 

>  The  complainant,  Thomas  Morrison,  was  the  soryiving  partner  of  the 
firm  of  PInmer  &  Morrison^  of  Zacatecas.    Plumer  was  a  citizen  of  the 
United  States  when  the  injuries  were  committed  and  continaed  so. 
5627— Vol.3 13 
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with  the  right  to  collect  the  debts  and  dispose  of  the  partner- 
ship effects.  The  principle  of  the  common  law  has  no  applica- 
tion to  this  case.  The  right  of  the  claimant  most  be  tested  by 
the  law  of  nations  and  not  by  the  municipal  law. 

<<By  the  law  of  nations  the  United  States  may  extend  it« 
protection  to  its  citizens  temporarily  engaged  in  business  in 
other  countries,  and  may  require  the  payment  of  a  just  indem- 
nity for  injuries  committed  upon  their  persons  or  property  by 
the  authority  of  the  government  under  whose  jurisdiction  they 
may  reside.  The  right  of  the  citizen  to  claim  the  protection 
of  his  own  government  against  the  wrongful  acts  of  a  foreign 
government  is  a  personal  right  confined  to  the  citizen  injured, 
and  can  not  be  by  him  extended  or  transferred.  He  can  not 
by  connecting  himself  with  the  citizens  of  another  country  in 
his  business  relations  throw  over  them  the  mantle  of  his  own 
government,  or  enable  them  to  invoke  its  protection.  If  the 
government  of  a  country  in  which  a  citizen  of  the  United  States 
is  temporarily  domiciled  destroys  property  owned  jointly  by 
such  citizen  and  by  foreigners,  the  United  States,  by  the  law 
of  nations,  can  demand  indemnity  only  for  the  injury  to  its 
own  citizen,  and  the  measure  of  the  indemnity  would  be  the 
extent  of  the  interest  of  such  citizen  in  the  property  destroyed. 

^<  The  same  principles  must  be  applied  in  the  distribution  of 
a  fund  appropriated  by  a  foreign  government  as  an  indemnity 
for  injuries  committed  by  the  authority  of  such  government  to 
citizens  of  the  United  States.  No  citizen  of  any  other  country 
can  claim  a  participation  in  the  fund.  His  connection  in  busi- 
ness with  a  citizen  of  the  United  States  confers  upon  him  no 
right  to  any  portion  of  it.  The  citizen  of  the  United  States 
who  is  a  joint  owner  with  foreigners  of  property  injured  or 
destroyed  can  not  make  his  citizenship  the  means  of  securing 
indemnity  to  the  joint  owners,  who  have  no  claim  as  citizens 
of  the  United  States. 

*'  If  Plumer  were  now  living  his  claim  for  indemnity  would 
be  limited  to  his  share  of  the  property  destroyed.  His  death 
has  conferred  no  right  upon  Morrison  to  claim  any  i)ortion  of 
the  indemnity  which  the  Government  of  the  United  States  has 
secured  for  the  benefit  of  its  own  citizens.  Whatever  right 
Plumer  possessed  has  passed  to  his  representative,  who  is 
alone  entitled  to  prosecute  a  claim  for  indemnity,  and  such 
indemnity,  if  obtained,  will  enure  to  the  exclusive  benefit  of 
his  estate. 
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"This  principle  of  the  law  of  nations  which  confers  upon  the 
members  of  a  firm  different  rights  according  to  their  several 
national  characters  has  been  freqnently  recognized  by  judicial 
decisions  in  cases  of  prize.  Mr.  Duer,  in  a  late  work  on  the 
principles  and  practice  of  marine  insurance,  says : 

"  'It  is  not,  however,  in  all  cases  that  the  property  of  a  neu- 
tral partner  in  a  house  of  trade  established  in  a  hostile  country 
will  be  considered  liable  to  condemnation.  Where  the  capture 
of  goods  shipx>ed  on  account  of  the  house  is  made  at  the  com- 
mencement of  the  war,  the  share  of  a  partner  resident  in  a 
neutral  country  it  has  been  determined  may  be  restored,  while 
those  of  the  partners  domiciled  in  that  of  the  enemy  is  con- 
demned.'   (See  1  vol.  p.  526.) 

<' The  same  author  says: 

"'Where  the  property  seized  as  contaminated  by  an  illegal 
traffic  with  the  enemy  is  proved  to  belong  to  a  house  of  tr^e 
established  in  a  neutral  country,  as  a  general  rule  it  is  wholly 
restored;  but  if  any  one  of  the  partners  is  shown  to  be  a  resi- 
dent subject  of  the  belligerent  country,  his  share,  notwithstand- 
ing the  neutrality  of  the  house,  will  be  condemned,  and  this 
rule  will  be  enforced,  even  where  the  belligerent  partner  is 
strictly  dormant  and  takes  no  part  whatever  in  the  direction 
and  management  of  the  affairs  of  the  house.'  (See  same  vol- 
ume and  page.) 

"According  to  the  principle  laid  down  in  this  authority  it  is 
proper  to  award  to  the  American  member  of  the  firm  an  in- 
demnity equal  to  his  share  of  the  property  destroyed,  while 
the  other  member,  not  being  a  citizen  of  the  United  States,  can  , 
claim  no  portion  of  the  indemnity  which  the  United  States  has 
procured  for  its  own  citizens  alone. 

"The  board  is  therefore  of  opinion  that  the  claim  preferred 
by  Thomas  Morrison  is  not  a  valid  claim  against  the  Govern- 
ment of  Mexico  under  the  treaty  of  2  February  1848." 

Memorial  of  Thinnas  Morrison^  surviving  partner  of  Plumer  <f-  Morrison: 
Opinion  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners,  January  21, 
1850,  under  the  act  of  Congress  of  March  3,  1849. 

'^In  the  case  of  L.  8,  Hargous  v.  Mexico j  No. 

^aS^^m««  Part^  ^^'  ^^®  ^^^^^  *"^  ^^^  ^^  ^^  amount  alleged 
jj^^  to  be  due  to  the  claimant  by  the  Mexican 

Government. 

**A  brief  statement  of  the  circumstances  connected  with  the 
case  seems  to  be  necessary. 

"At  the  time  of  the  origin  of  the  claim  the  commercial  house 
of  Hargous  &  Co.. consisted  of  the  claimant,  a  citizen  of  the 
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United  States,  who  had  a  two-thirds  interest  in  the  ooncem, 
and  of  Emilio  Yoss,  a  German  subject,  who  had  the  remaining 
ouethird.  This  firm  had  large  transactions  with  the  Mexican 
Government,  and  at  the  close  of  the  war  between  the  United 
States  and  Mexico  the  Mexican  Crovernment  owed  a  large 
amount  to  that  firm.  By  the  treaty  of  February  2, 1848,  the 
Government  of  the  United  States  assumed  all  previous  claims 
of  its  citizens  against  Mexico,  released  the  latter  from  them, 
and  undertook  their  payment  to  the  aggregate  extent  of  three 
and  one-quarter  millions  of  dollars. 

'<A  board  of  commissioners  was  appointed  by  the  United 
States  Government  to  examine  these  claims.  Hargous  &  Go. 
presented  a  claim  for  a  large  amount  to  the  board.  After  re- 
ducing the  original  sum,  the  board  decided  that  it  could  award 
only  two-thirds  of  the  reduced  sum  to  the  claimant,  because  a 
remaining  one-third  belonged  to  the  German  subject,  Emilio 
Voss,  and  it  had  consequently  no  power  to  deal  with  it.  This 
award  was  dated  April  12, 1851.  The  present  claim  arises  out 
of  this  unpaid  one  third  of  the  claim  presented  by  Hargous  & 
Co.  to  the  board  in  1849. 

^'At  the  end  of  the  war  the  claimant  and  Mr.  Voss  dissolved 
partnership,  and  it  is  to  be  supposed  that  the  partnership  went 
on  in  liquidation  till  the  18th  of  February  1852,  on  which  day 
Mr.  Yoss  signed  an  assignment  of  all  his  rights  in  the  firm  and 
of  all  claims,  etc.,  standing  in  the  name  of  either  of  them  on 
,  condition  of  the  payment  by  the  claimant  of  all  the  debts  and 
liabUities  of  the  late  firm  of  Hargous  &  Co.  and  for  value  other- 
wise received.  Voss's  credit  against  the  Mexican  Government 
was  of  course  included  in  the  assignment  Until  this  time, 
then,  the  claim  was  actually  owned  by  Yoss.  It  is  therefore 
somewhat  strange  that  in  December  1851  the  claimant  pre- 
sented this  claim  to  the  Mexican  Government  on  his  own 
account,  and  in  his  own  name  when  it  really  at  that  time  be- 
longed entirely  and  separately  to  Voss. 

<<The  claimant  had  then  purchased  a  claim  which,  when  it 
originated,  belonged  to  the  German  who  sold  it  to  him.  It 
does  not  seem  that  the  claimant  was  in  any  way  obliged  to 
buy  the  credit.  There  is  no  pretension  and  no  proof  that  Voss, 
if  the  joint  liquidation  had  continued,  would  have  been  unwil- 
ling or  unable  to  meet  his  third  share  of  the  liabilities  of  the 
firm  of  Hargous  &  Co. ;  it  is  to  be  supposed  that  the  sale  and 
purchase  were  effected  for  the  mutual  convenience  of  both 
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parties.  The  amount  of  the  ^ value  otherwise  received'  by  the 
vendor  is  not  shown. 

^^Bat  in  acqairing  the  credit  in  qnestion,  the  claimant 
accepted  its  inherent  qnalities.  One  of  the  qualities  was  that 
it  was  a  Oerman  claim  and  it  could  not  be  divested  of  that 
character.  It  had  been  declared  to  be  so,  as  the  claimant  well 
knew,  by  the  board  of  commissioners  appointed  under  the 
treaty  of  February  2, 1848.  As  far  as  it  was  concerned  the 
Mexican  Government  could  only  have  to  do  with  Voss,  and 
was  responsible  to  no  one  else.  The  umpire  is  of  opinion  that 
the  Mexican  Government  is  indebted  for  the  above-mentioned 
claim  and  that  the  government  of  which  Mr.  Voss  is  a  subject 
might  remonstrate  against  the  refhsaVof  the  Mexican  Govern- 
ment to  pay  the  claim.  But  the  umpire  can  not  see  that  this 
commission  has  any  right  whatever  to  take  cognizance  of  it. 
If  it  did  so,  it  would  be  an  encouragement  to  speculators,  in 
countries  where,  either  from  financial  embarrassment,  or  from 
dishonesty,  the  obligations  of  the  government  are  not  attended 
to,  to  buy  up  claims  of  all  nationality  at  a  low  price  in  the 
hope  that  they,  being  citizens  of  a  more  powerful  country, 
would  some  day  be  able  by  the  assistance  of  their  government 
to  enforce  the  payment  of  their  claims.  The  umpire  would 
consider  that  such  a  course  would  be  on  the  part  of  citizens  of 
the  United  States  taking  a  very  unfair  advantage  of  the  gen- 
erous protection  afforded  them  by  their  government  with 
regard  to  their  legitimate  operations.  We  are  left  in  the  dark 
as  to  the  real  price  which  the  claimant  paid  for  Voss's  credit 
against  the  Mexican  Government;  but  it  is  no  uncharitable 
inference  that  Yoss,  being  desirous  of  completing  the  liquida- 
tion of  the  firm  of  Hargous  &  Co.,  as  far  as  he  was  concerned, 
and  of  leaving  Mexico,  sold  the  credit  at  a  low  price,  and  that 
the  claimant,  imagining  that  through  his  influence  as  a  citizen 
of  the  United  States,  he  would  be  able  to  obtain  its  payment, 
hoped  to  realize  a  great  profit  upon  it. 

^'  But  supposing  for  a  momeut  that  the  acquisition  by  the 
claimant  of  this  credit  brought  the  claim  within  the  jurisdic- 
tion of  this  commission,  it  would  then  be  the  duty  of  the  umpire 
to  inquire  into  its  merits.  It  does  not  appear  to  him  that  be- 
cause the  board  of  commissioners  api)ointed  under  the  treaty 
of  February  2, 1848,  decided  in  favor  of  the  claimant,  as  far  as 
his  two-thirds  of  the  claim  presented  was  concerned,  it  is  a 
necessary  consequence  that  the  remaining  one- third  is  of  a  na- 
ture which  can  bring  it  within  the  province  of  this  commission. 
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By  the  foarteentb  article  of  the  treaty  of  1848,  the  United 
States  discharged  the  Mexican  republic  irom  all  claims  of  cit- 
izens of  the  United  States  not  theretofore  decided  against  the 
Mexican  Government  which  might  have  arisen  previously  to 
the  date  of  the  signature  of  the  treaty.  The  board  of  commis- 
sioners to  be  appointed  to  examine  these  claims  were  to  be 
guided  and  governed  by  the  principles  and  rules  of  decision 
I)rescribed  by  the  first  and  fifth  articles  of  the  unratified  con- 
vention of  November  20, 1843.  The  first  article  of  this  conven- 
tion speaks  of  all  claims  of  citizens  of  the  United  States  against 
the  Government  of  the  Mexican  republic;  there  was  no  qualifi- 
cation or  limitation  as  to  the  class  or  nature  of  the  claims  which 
might  be  presented.  Ilf  simply  was  all  claims.  The  United 
States  Government  may  have  had  special  political  reasons  for 
thus  discharging  Mexico  from  all  claims  of  its  citizens.  The 
umpire  was  himself  able  at  that  time  to  judge  of  the  feeling  of 
the  United  States  Government  with  regard  to  Mexico  and 
knows  that,  as  it  had  come  to  an  agreement  with  regard  to  the 
questions  at  issue  between  the  two  countries,  it  earnestly  de- 
sired to  relieve  Mexico  from  all  embarrassments,  financial  or  of 
whatever  nature,  and  to  enable  her  to  maintain  a  strong  Gov- 
ernment, to  preserve  her  independence,  and  by  her  prosperity 
to  improve  her  commercial  intercourse  with  her  powerful  neigh- 
bor. This  feeling  may  well  have  induced  the  United  States  to 
relieve  Mexico  from  all  her  liabilities  of  whatever  class  or  nature 
as  far  as  the  United  States  citizens  were  concerned,  whether 
they  were  such  as  could  be  legitimately  enforced  by  the  Gov- 
ernment of  the  United  States  or  were  only  moral  obligations. 
"But  the  terms  of  the  convention  of  July  4,  1868,  were 
different.  The  claims  to  be  presented  to  the  commission  were 
qualified,  they  were  claims  arising  from  injuries  to  the  persons 
or  property  of  the  United  States  citizens  by  authorities  of  the 
Mexican  republic.  The  claim  now  in  question  had  its  origin 
in  a  variety  of  business  transactions  entered  into  with  the 
Mexican  Government  by  Yoss,  as  a  partner  of  the  house  of 
Hargous  &  Co.,  voluntarily  and  of  his  own  will,  which  prom- 
ised great  profits,  if  the  Mexican  Government  should  fulfill  its 
engagements.  The  failure  to  fulfill  them  is  not  in  the  opinion 
of  the  umpire  one  of  those  injuries  which  were  contemplated 
by  the  convention  of  July  4, 1868.  But  if  there  were  an  injury, 
it  was  the  German  subject  and  not  the  United  States  citizen 
who  had  to  complain  of  it.  The  transfer  by  Yoss  to  the  claim- 
ant could  not  divest  the  claim  of  its  original  nationality. 
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<-  Being  firmly  convinced,  then,  that  the  commission  is  not 
justified  in  exercising  jorisdiction  with  regard  to  this  case  the 
umpire  feels  compelled  to  award  that  it  be  dismissed." 

Thomton,  nmpire,  Angnst  9,  1876,  United  States  and  Mexican  Claims 
Commission,  convention  of  Joly  4,  1868  (MS.  Op.  VI.  445).  The  claims  of 
alien  partners  were  also  rejected  by  Sir  Edward  Thornton  in  Jenning$, 
Laugkland  <f-  Co.  v.  Menco,  No.  374  (MS.  Op.  III.  584),  and  Adolph  Widman  4- 
Bro9.  Y.  Mexico,  No.  74  (MS.  Op.  VU.  359). 

The  commission  under  the  convention  be- 
The  importen' Case,  tween  the  United  States  and  Great  Britain 
of  February  8,  1853,  for  the  settlement  of 
claims,  held  that  certain  duties  were  exacted  by  Oreat  Brit- 
ain in  violation  of  treaty  stipulations,  on  articles  exported  to 
the  United  States.  It  appeared,  however,  that  the  duties 
were  paid  in  the  fb:st  instance  by  the  British  shippers,  who 
were  in  the  habit  of  entering  in  the  gross,  in  their  own  names, 
all  goods  forwarded  by  one  vessel,  paying  the  sum  total  of  the 
duties,  and  then  charging  on  their  books  to  each  consignee  the 
amount  paid  for  him.  Thus. the  amounts  of  duties  severally 
paid  by  the  American  importers  could  not  be  ascertained  from 
the  custom-house  records,  and,  owing  to  lapse  of  time  and 
changes  in  firms,  great  delay  and  difSculty  were  encountered 
in  obtaining  evidence  on  the  subject  from  the  shippers'  books. 
It  was  SQggested  that  awards  might  be  made  to  the  British 
shippers,  the  money  to  be  distributed  among  the  American 
importers  subsequently,  as  from  time  to  time  the  proper  evi- 
dence for  that  purpose  might  be  obtained.  But  the  commis- 
sioners said :  <^Ko  i>ersons  can  prosecute  claims  here  but  citi- 
zens of  either  country  against  the  government  of  the  other. 
Claims  can  not  be  allowed  to  the  shippers,  •  •  •  but  to 
citizens  of  the  United  States  who  are  the  actual  owners  and 
proprietors  of  the  goods  exported,  and  evidence  must  be  had 
from  the  customhouse  records,  or  from  the  shippers,  of  the 
amount  of  duties  paid  by  them  on  account  of  such  persons, 
and  the  awards  sustained  must  be  made  up  in  their  names, 
with  such  claims  of  interest  thereon,  if  any  shall  be  allowed, 
as  the  commissioners  may  direct.'' 

To  obviate  the  difficulty  in  sustaining  the  claims  under  this 
decision,  the  agent  for  the  claimants  entered  into  an  arrange- 
ment with  the  British  Government  by  which  it  was  agreed 
that  the  government  should  accept  the  shippers'  accounts, 
interest  on  the  latter  being  waived^  and  that  time  should  be 
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allowed  for  making  the  apportionment  among  the  American 
importers.  Notice  of  this  arragement  was  sent  to  the  commis- 
sion, which  ordered  it  to  be  entered  on  the  docket,  and  the 
claims  were  withdrawn.^ 

Among  the  claims  presented  to  the  commis- 
Natoaiiiati^  after  gj^^^^s  at  Macao  under    the  convention  of 

Oriffui  of  ClainL  _   . 

November  8, 1858,  for  the  settlement  of  claims 
of  citizens  of  the  United  States  against  Ghina,  there  was  a 
demand  made  in  behalf  of  George  M.  Eyder,  M.  D.,  who  ap- 
peared before  the  board  as  a  naturalized  citizen  of  the  United 
States  of  British  origin.  The  claim  was  rejected  on  the  ground 
that  the  claimant  was  not  at  the  time  of  the  loss  complained  of 
a  citizen  of  the  United  States.  The  commissioners^  Messrs. 
Bradley  and  Eoberts,  delivered  the  following  opinion: 

"  Dr.  Ryder  is  by  birth  a  British  subject,  but  claims  to  be 
a  naturalized  citizen  of  the  United  States  on  the  grounds  fol- 
lowing, to  wit: 

"1.  As  having  held  the  office  of  postmaster  at  Spring  Greek, 
Harris  County,  Texas,  under  appointment  by  the  Postmaster- 
General,  dated  January  11. 1850, 

^'  2.  As  having  declared  his  intention  to  become  a  citizen  of 
the  United  States  before  the  district  court  of  said  Harris 
County  on  the  29th  of  May  1851. 

"  With  regard  to  the  former  of  these  supposed  proofs  of  citi- 
zenship, no  act  of  Congress  nor  the  rulings  of  our  courts  recog- 
nize it  as  having  any  possible  bearing  on  the  subject 
>  <'As  to  the  latter,  it  might  perhaps  be  enough  to  say  that 
beyond  the  mere  parole  of  the  claimant,  the  commissioners 
have  not  had  before  them  any  evidence  or  the  fact  that  such 
declaration  of  intention  was  ever  made  by  him.  Immediately 
after  Dr.  Kyder  had  lodged  his  claim  for  indemnity  with  the 
United  States  legation  at  Macao,  Dr.  Williams,  the  secretary, 
under  date  of  March  9, 1857,  addressed  him  an  official  letter  ask- 
ing him  to  produce  a  certificate  of  his  naturalization.  In  his 
reply  (March  10, 1857)  Dr.  Kyder  promised  to  procure  the  certifi- 
cate of  his  declaration  of  intention  from  the  proi)er  officer  of  the 
court  before  whom  it  was  made  in  Texas,  and  to  file  the  same 
in  the  archives  of  the  legation  when  received.  Nearly  three 
years  have  elapsed  since  that  correspondence,  and  the  prom- 
ised certificate  has  not  yet  been  presented.  But  even  if  it 
were  produced,  the  imperfect  citizenship  which  the  claimant 
had  required  by  his  simple  declaration  of  intention  had  wholly 
lapsed  by  his  removal  out  of  the  territory  of  the  United  States 
into  a  foreign  jurisdiction  and  the  establishing  himself  in  busi- 
ness. Apparently,  Dr.  Eyder  did  not  design  to  mature  his 
^  intention '  when  he  removed  his  domlcil  to  a  distant  empire. 


»  S.  Ex.  Doc.  103, 34  Cong.  1  sess.  305-310. 
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How  soon  after  his  declaration  before  the  court  he  removed  to 
China  the  commissioners  are  not  informed,  but  they  have  high 
authority  for  saying  that '  the  character  that  is  gained  by 
residence  ceases  by  nonresidence.  It  is  an  adventitions  char- 
acter, and  no  longer  adheres  to  him  from  the  moment  he  pats 
himself  in  motion,  bona  fide,  to  quit  the  country  sine  animo 
revertendiJ  ( Wheaton,  Part  IV.,  Chapter  I,  section  17.)  ^  This 
national  character  which  a  man  acquires  by  i-esidence  may  be 
thrown  off  at  pleasure  by  a  return  to  his  native  country,  or 
even  by  turning  his  back  on  the  country  in  which  he  resides, 
on  his  way  to  another.  •  •  •  Mere  declarations  of  an  inten- 
tion (to  return  to  it)  ought  never  to  be  relied  upon,  when  con- 
tradicted, or  at  least  rendered  doubtful  by  a  continuance  of 
that  residence  (in  a  foreign  country.)  They  may  have  been 
made  to  deceive;  or  if  sincerely  made  they  may  never  be  exe- 
cuted. Even  the  party  himself  ought  not  to  be  bound  by 
them,  because  he  may  afterwards  find  reason  to  change  his 
determination  and  ought  to  be  permitted  to  do  so.'  (Wheaton, 
ubi  supra.)  There  is  not  a  shadow  of  evidence  before  the  board 
to  show  that  he  ever  had  a  purpose  to  return  to  the  United 
States  and  there  complete  his  naturalization  at  any  fixed  or 
definite  time.  It  does  not  appear  that  he  left  any  real  or  i)er- 
sonal  proi)erty,  or  that  he  has  there  those  ties  of  family  and 
kindr^  which  might  naturally  lead  him  to  return  again. 
These  considerations  render  the  animus  revertendij  if  not 
I)08itively  improbable,  at  least  a  matter  of  grave  doubt  and 
uncertainty,  and  to  relieve  himself  of  the  character  of  a  renun- 
ciator  of  his  incipient  citizenship  which  this  presumption  fixes 
on  him,  ^  he  must  show  that  his  residence  (in  China)  was  only 
temporary,  and  accompanied  all  the  while  with  a  fixed  and 
definite  intention  of  returning '  (to  theUnited  States).  •  •  • 
*Thi8  must  be  decided  by  reasonable  rules  and  the  general 
principles  of  evidence.'  (Mr.  Webster,  on  the  case  of  John  S. 
Thrasher,  in  answer  to  a  resolution  of  the  House  of  Represen- 
tatives, December  1851.) 

"Dr.  Ryder  seems  himself  to  have  been  aware  of  his  equiv- 
ocal position  as  a  claimant  for  indemnity.  His  first  suit  was 
made  in  the  quality  of  a  British  subject,  before  the  British  con- 
sul at  Canton ;  and  it  was  not  until  after  it  had  been  thrown  out 
of  that  tribunal  on  the  ground  of  his  assumed  American  char- 
acter that  he  sought  his  remedy  through  the  United  States 
legation  in  China.  He  followed  up  this  latter  application 
with  a  return  to  the  United  States  in  March  1859  in  order  to 
complete  his  naturalization  as  a  citizen  thereof,  and  thus  place 
himself  within  the  considerations  of  the  convention  of  the  8th 
of  November  18 ")8,  which  provides  for  indemnity  only  for  'cit- 
izens of  the  United  States.'  In  a  letter  to  the  secretary  of 
the  United  States  legation  in  China  July  9, 1859,  he  says:  ^To- 
day I  have  received  my  naturalization  paper  from  the  pro- 
thonotary's  office,  having  previously  taken  the  requisite  oath 
before  tiie  judge  of  the  common  pleas.'    This,  however,  is  an 
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ex  post  facto  proceeding,  and  as  such  can  not  affect  the  alien 
character  of  the  claim. 

"  The  commissioners  hold  that,  at  the  time  when  the  claim- 
ant's losses  accrued  at  Whampoa  in  January  1857  he  was  not 
a  citizen  of  the  United  States,  and  he  is  therefore  not  entitled 
to  an  award. 

"  C.  W.  Bradley, 

<'0.  E.  EOBEBTS, 

"  Commissioners  of  Glaims.^^ 

Eduardo  Cisneros,  a  Spanish  subject,  died 
daim  of  an  heir,  in  New  York  May  4, 1871.  In  1869,  two  years 
previously  to  his  death,  his  estates  in  Cuba 
were  embargoed  by  the  Spanish  authorities.  A  question 
arose  as  to  whether  his  daughter,  Emma  Cisneros,  who  was 
born  in  New  York  April  10,  1870,  could  claim  indemnity 
from  Spain  as  an  American  citizen  for  this  alleged  wrong, 
under  the  agreement  between  the  United  States  and  Spain  of 
February  12,  1871.  On  this  question  Baron  Lederer,  the 
umpire,  said: 

"The  said  agreement  was  signed  by  the  govemments  of  the 
United  States  and  Spain,  *for  the  settlement  of  the  claims  of 
citizens  of  the  United  States,  or  of  their  heirs,  against  the  Gov- 
ernment of  Spain  for  wrongs  and  injuries  committed  against 
their  persons  and  property,  or  against  the  persons  and  property 
of  citizens  of  whom  the  said  heirs  are  the  legal  representa- 
tives.' Emma  Cisneros  is  the  heir  of  a  Spanish  subject  against 
whom,  if  there  was  a  wrong,  the  wrong  was  committed.  The 
claim  of  this  Spanish  subject  had  no  standing  before  the 
American-Spanish  commission,  which  derives  its  jurisdiction 
from  the  said  agreement.  Emma  i'isneros  could  not  inherit 
more  rights  than  her  father  possessed  during  his  lifetime. 

"If  Eduardo  Cisneros  had  been  a  citizen  of  the  United 
States,  and  if  by  a  last  will  had  conferred  his  property  on  a 
Spanish  subject,  the  claim  of  this  Spanish  subject,  being  an 
heir  of  a  United  States  citizen,  would  have  been  within  the 
jurisdiction  of  the  American-Spanish  commission. 

"The  contrary  is  the  case  in  regard  to  the  claim  of  Emma 
Cisneros,  whose  citizenship  of  the  United  States  may  only, 
perhaps,  entitle  her,  outside  of  this  commission,  to  recover  a 
part  of  her  father's  confiscated  property. 

"These  considerations  induce  the  umpire  to  hold  that  Emma 
Cisneros  is  not  a  citizen  of  the  United  States  within  the  intent 
and  meaning  of  the  agreement  between  the  United  States  and 
Spain  of  February  12,  1871,  and  that  she  has  no  right  under 
said  agreement  to  prosecute  her  claim  before  this  commission.'' 

Wm.  Dudley  Foulke,  administrator  v.  JSjpain,  No.  105,  Span.  Com.  (1871), 
June  22,  1873. 
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^<The  memorialist  is  a  citizen  of  the  United 
impaiimentof  seoa-  States,  who  purchased  a  protested  draft  of  a 

^Mct  ini^  •"  '  ^P*^^^^  subject  residing  in  Cuba  more  than 
a  year  after  the  drawee  had  refused  to  accept 
said  draft  on  account  of  the  insolvency  of  the  drawer  ( Alfaro  & 
Co.)}  and  it  had  been  protested  for  such  nonacceptance^  with 
full  knowledge  of  the  facts.  Brief  for  claimant  maiutains  ^  that 
the  draft  was  assignable  at  law,  whether  before  due  or  after- 
ward, and  the  assignee  or  endorsee  took  the  paper  with  all 
the  rights  of  the  original  owners.^ 

"  This  may  be  true  as  to  the  draft  which  is  the  cause  of  action, 
but  I  do  not  see  how  that  can  convey  any  other  right  than 
what  it  expresses  on  its  face.  A  bill  protested  for  nonaccept- 
ance  is  taken  subject  to  all  infirmities  belonging  to  it.  The 
maker  of  this  draft  was  a  Spanish  subject,  residing  in  Cuba, 
under  embargo  for  alleged  complicity  in  the  insurrection,  and 
the  drawee  had  distinctly  refused  to  accept  it  because  the 
maker  was  insolvent,  and  it  had  been  duly  protested  on  that 
account.  With  full  knowledge  of  these  facts  the  memorialist 
buys  the  draft,  and  now  seeks  to  hold  Spain  responsible  for  its 
payment,  not  for  any  wrong  or  injury  done  him,  or  any  Ameri- 
can citizen  of  whom  he  is  the  legal  representative,  which  alone 
could  give  him  standing  before  this  commission,  but  because 
the  Spanish  subject  in  Cuba  made  the  draft  in  part  payment  of 
freight  charges  on  sugar  shooks  due  to  an  American  citizen; 
that  these  shooks  having  been  delivered,  may  have  been  (it  is 
not  alleged  that  they  were)  part  of  the  stock  of  the  drawer 
taken  under  the  embargo;  that  there  was  a  maritime  lien  on 
them,  if  so,  which  Spain  ought  to  discharge.  The  lien  was  dis- 
charged by  delivery  of  the  goods  and  the  acceptance  by  the  cap- 
tain of  the  vessel  of  Alfaro  &  Co.'s  draft  for  balance  of  freight 
money.  He  was  not  compelled  to  deliver  the  shooks  until 
Alfaro  &  Co.  paid  the  freight  charges  on  them;  but  when  he 
accepted  their  draft  in  payment  of  freight  and  delivered  the 
shooks  to  them,  he  transferred  the  title  by  said  delivery.  The 
shooks  were  articles  of  merchandise,  and  might  have  been  pur- 
chased by  anyone  who  wanted  them  without  inquiry  as  to 
whether  they  were  paid  for  or  the  freight  paid  on  them.  The 
lien  for  freight  charges  attaches  to  the  goods  carried,  and  may 
be  enforced  against  them  by  proceedings  in  rem  ;  but  when  the 
party  delivers  the  goods  and  accepts  another  form  of  payment 
he  is  concluded  by  his  own  action.    It  is  not  alleged  that  the 
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shocks  ever  went  into  the  possession  of  Spanish  authorities, 
but  *'if  they  did''  (which  is  a  question  of  fact  to  be  deter- 
mined by  testimony),  then  it  is  assumed  that  a  lien  for  balance 
of  freight  charges  subsisted  on  them,  which  Spain  ought  to 
pay.  The  aeceptance  of  the  draft  in  payment  of  said  freight 
charges,  delivery  of  the  goods,  and  consequent  abandonment  of 
any  Hen  upon  them,  was  a  voluntary  act  on  the  part  of  the  car- 
rier, for  which  the  Spanish  authorities  in  Cuba  were  in  no  way 
resx)on8ible.  Alfaro  &  Co.  were  Spanish  subjects,  and  the  acts 
of  Spanish  authorities  toward  them  can  not  come  before  the 
commission,  nor  the  nature  and  objects  of  the  embargo  as  it 
affected  them.  They  may  have  been  rendered  insolvent  thereby 
and  unable  to  pay  their  obligations  to  American  citizens,  but 
that  is  no  such  wrong  and  injury  to  American  citizens  as  is 
contemplated  by  the  agreement  under  which  this  commission 
is  organized. 
"  The  claim  should  be  dismissed.'' 

Opinion  of  Mr.  Stewart,  arbitrator  for  the  United  States,  concnxred  in 
by  the  Marquis  de  Potestad,  arbitrator  for  Spain,  case  of  Bo»ooe  K,  Benner, 
No.  137,  Span.  Com.  (1871),  October  5, 1881. 

The  embargo  of  an  estate  which  was  mortgaged  to  the  claim- 
ant, but  of  which  he  had  neither  the  legal  title  nor  possession, 
afforded  no  ground  for  a  claim  of  damages. 

Decision  of  the  arbitrators,  case  of  M,  C.  Rodriguez  v.  Spain,  No.  72, 
U.  S.  and  Span.  Com.  March  31,  1882. 

The  prevention  by  the  Spanish  authorities  of  the  exi)orta- 
tion  from  Cuba  to  the  claimant,  an  American  citizen,  of  goods, 
the  property  of  a  Spanish  subject,  afforded  no  ground  for  a 
claim  of  damages. 

Decision  of  the  arbitrators,  case  of  M,  C,  Rodriguez  v.  Spain,  No.  72, 
U.  S.  and  Span.  Com.  March  31,  1882. 

In  October  1869  the  authorities  seized  the  property  of  a 
Spanish  firm  in  Cuba.  This  firm  owed  money  to  a  firm  in 
New  York  for  advances  on  account  of  goods  shipped,  and  the 
latter  firm  contended  that  if  Spain  ^^  succeeded  to  a  man  so  as 
to  have  the  right  to  collect  his  debts,  she  ought  to  succeed  to 
him  so  as  to  pay  his  debts."  It  held  that  the  "  seizure  of 
property  belonging  to  a  Spanish  subject  can  not  be  made  the 
foundation  of  a  claim  before  this  commission." 

Count  Lewenhaupt,  umpire,  case  of  Mora  tf-  Arango,  No.  50,  Span. 
Com.  (1871),  February  22, 1883. 


Digitized  by  VjOOQ  IC 


INTERVENTION.  2337 


In  April  1869  Spain  laid  an  embargo  on  the 

-in 

Partnei'i  Intereft 


EmiMigo   of  interest  in  the  business  of  Casanova  Brothers, 


a  firm  partly  American  and  partly  Spanish, 
of  Manuel  Casanova,  a  Spanish  subject  and  a  member  of  the 
firm.  Ko  property  of  the  firm  was  seized,  but  a  notice  was 
given  to  the  agent  of  the  firm  in  Cuba  to  pay  Manuel  Casan- 
ova's share  to  Spain.  It  was  alleged  that  this  act  created 
prejudice  against  the  firm,  and  that  the  prejudice  so  created 
caused  it  loss.  The  arbitrator  held  that  Spain  had  a  right  to 
lay  an  embargo  in  that  way  upon  the  property  of  a  Spanish 
subject,  and  that  if  loss  thereby  accrued  to  other  members  of 
the  firm  it  was  a  case  of  damnum  absque  injuria. 
Caae  of  Casanova  Broikere,  No.  28,  Span.  Com.  (1871),  December  26, 1882. 

The  claimants  alleged  that  Spain  embargoed  the  office  of 
notary  held  by  Manuel  Casanova,  a  Spanish  subject,  and 
agreed  by  him  to  be  sold  to  the  claimants,  his  partners,  who 
were  citizens  of  the  United  States.  As  it  appeared  that  for- 
eigners could  not  hold  the  office  of  notary,  the  arbitrator  dis- 
missed the  claim  on  that  ground,  without  considering  ^^  other 
serious  objections." 

Case  of  Casanova  Brothers,  No.  28,  Span.  Com.  (1871),  December  26, 1882. 

Perfecto  de  Bojas,  a  native  of  Cuba,  who 
^^^ti^of^tentUm.  ^^^^^^^^  himself  in  his  memorial  as  "  a  resi- 
dent of  Baltimore,  Maryland,"  claimed  the 
right  to  appear  before  the  commission  under  the  agreement  be- 
tween the  United  States  and  Spain  of  February  12, 1871,  and 
receive  damages  from  the  latter  government  for  the  embargo  of 
an  estate  in  Cuba.  The  embargo  was  laid  in  1869.  He  claimed 
the  right  to  appear  as  an  American  citizen  on  the  strength  of 
an  alleged  domicil  in  the  United  States  and  a  declaration  of 
intention  to  become  a  citizen  thereof,  made  before  the  court  of 
common  pleas  at  New  York  City  on  September  28, 1870. 

The  umpire.  Baron  Lederer,  decided  that  the  claimant,  "not 
being  a  citizen  of  the  United  States  within  the  meaning  of  the 
Constitution  and  laws  thereof,"  could  not  be  "  regarded  as  such 
citizen  according  to  said  agreement "  (of  February  12,  1871). 

Case  of  Perfecto  de  Bojas,  No.  71,  Spain  Com.  (1871),  May  14,  1873. 

Claimant,  who  was  a  native  of  Cuba,  was 
^itoSSira!"  iiatoralized  in  the  United  States  on  October  17, 
^    1873.    On  December  2,  1869,  while  he   was 
residing  in  New  York,  an  embargo  was  placed  on  his  prop- 
erty m  Cuba.    Mr.  Carlisle,  advocate  for  Spain,  demurred  to 


Digitized  by  VjOOQ  IC 


2338  INTERNATIONAL   ARBITRATIONS. 

the  memorial  on  the  ground  that  it  was  not  within  the  jurisdic- 
tion of  the  commission,  since  the  act  alleged  to  have  been  com- 
mitted in  violation  of  the  rights  of  the  claimant  was  committed 
in  December  1869,  nearly  four  years  before  his  admission  to 
citizenship  of  the  United  States.  To  this  the  advocate  for  the 
United  States  replied  that  the  ground  on  which  the  claim  was 
based  was  not,  as  alleged,  anterior,  but  posterior,  to  claimant's 
admission  to  citizenship;  and  in  support  of  this  contention,  he 
said: 

"It  is  a  historical  fact  that  the  Government  of  Spain  ordered 
the  authorities  of  Cuba  to  release  the  estates  placed  there  under 
embargo.  A  copy  of  the  decree  of  July  12, 1873,  revoking  the 
embargoes,  was  appended  to  the  memorial,  and  can  be  found 
at  page  1008,  2d  volume,  papers  relating  to  the  foreign  rela- 
tions of  the  United  States  in  1873. 

"Spain  did  still  more.  She  sent  to  Ouba  the  minister  of  the 
colonies,  Senor  Solar.  And  this  high  official  issued  on  the  24th 
of  November  1873  (see  the  copy  of  the  Official  Gaceta  hereto 
appended),  a  decree  ordering  ^  el  desembargo  de  los  bienes  de 
ciudadanos  extrangeros,'  the  release  of  the  property  belonging 
to  citizens  of  foreign  countries. 

"Mr,  Carrillo  y  O'Farrill  was  an  American  citizen  on  and 
before  the  24th  of  November  1873;  and  consequently  his 
property  ought  to  have  been  released  under  Mr.  Solai^s  orders. 
But  the  Spanish  authorities  of  Cuba,  usurping  and  defying  the 
authority  of  the  home  government^  as  the  President  of  the  United 
States  says,  did  not  obey  the  order,  and  retain  the  property 
under  embargo.    Hence  the  claim. 

"Carrillo  y  O'Farrill  asks  for  his  property  and  for  indemnifi- 
cation for  the  wrong  committed  against  him,  iu  disobeying  the 
orders  of  Spain,  and  specially  the  decree  of  the  24th  of  Novem- 
ber 1873,  posterior  to  his  citizenship. 

"In  cases  of  such  importance  as  these  which  are  the  object 
of  an  international  arbitration,  an  appeal  to  technicaUties 
should  not  be  favored.  The  broad  field  on  which  this  most 
respectable  court  of  equity  stands  before  the  civilized  world 
should  not  be  forgotten,  though  even  in  that  narrowest  view, 
the  claim  of  Isaac  Carrillo  y  O'Farrill  must  be  admitted  here, 
because  he  claims  for  the  due  enforcement  of  the  decree  of 
November  24, 1873,  and  for  indemnification  of  damages  caused 
by  the  disobedience  to  that  decree;  and  he  was  admitted  to 
be  a  citizen  of  the  United  ^States  before  that  date.^' 

To  this  the  advocate  for  Spain  replied: 

"By  Article  V.  it  is  provided  that  the  arbitrators  shall  have 
jurisdiction  of  all  claims  presented  to  them  by  the  United 
States  for  injuries  done  to  citizens  of  the  United  States  by  the 
authorities  of  Spain  in  Cuba  since  the  first  day  of  October, 

1868.'' 
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"In  tbe  case  of  Perfecto  de  Bojas,  No.  71,  which  was  folly 
di&CQSsed  in  printed  argumeuts,  and  finally  decided  by  the 
umpire,  tlie  claim  was  rejected  because  it  did  not  appear  that 
tbe  alleged  wrongs  and  injuries  complained  of  had  been  'done 
to  a  citizen  of  the  United  States.'    In  that  case  it  further 
appeared  that  even  at  the  time  of  tiling  his  memorial  the  claim- 
ant had   not  been  naturalized,  but  had  simply  acquired  a 
domicil  in  the  United  States,  and  declared  his  intention  to 
became  a  citizen  thereafter.    But  it  is  plain  that  the  gist  of 
the  matter  was  that  the  wrongs  and  injuries  complained  of  had 
not  been  ^done  to  a  citizen  of  the  United  States,'  having  that 
character  at  the  time  when  such  wrongs  and  injuries  were  com- 
mitted.   That  he  should  have  become  an  American  citizen  at 
any  time  thereafter  could  not  possibly  have  enlarged  the  juris- 
diction of  this  tribunal,  so  as  tx>  give  it  cognizance  of  what  was 
not,  at  the  time  it  was  done,  a  wrong  or  injury  affecting  the 
person  or  property  of  a  citizen  of  the  United  States.    •    •    • 
*^Bnt  the  memorialist  further  alleges,  that  on  the  12th  day  of 
July  1873,  the  Spanish  Government  ordered  the  entire,  uncon- 
ditional and  peremptory  release  of  all  properties  then  under 
XM>litical  embargo  in  the  Island  of  Cuba. 

*' Assuming  this  allegation  to  be  true,  for  the  purposes  of 
this  demurrer,  what  award  or  decree  is  this  commission  author- 
ized to  make  in  the  premisesi  Was  the  supi)osed  decree  of 
the  Spanish  Government  an  act  of  grace  and  favor,  dictated  by 
internal  political  considerations  not  affecting  the  validity  of 
the  original  proceedings,  or  can  it  be  construed  as  an  admis- 
sion that  this  memorialist  is  entitled  to  a  favorable  award  herel 
In  any  view  of  the  matter,  was  it  not  incumbent  on  him  to  show 
that  he  had  applied  to  the  Spanish  authorities  in  Cuba  for  the 
restoration  of  his  property  under  the  supposed  decree  of  July 
12, 1873,  and  that  his  application  was  refused  f  Surely  this 
commission  will  not  assume  gratuitously  that  the  local  author- 
ities of  Spain  in  Cuba  refused  to  obey  their  government,  or 
that  the  latter  is  powerless  to  enforce  obedience.  The  alleged 
failure  or  refusal  of  these  local  authorities  without  more  can 
hardly  be  supposed  to  furnish  any  foundation  for  an  interna- 
tional reclamation.'' 

M.  Bartholdl,  umpire,  held  that,  <^as  the  claimant  was  not  a 
citizen  of  the  United  States  of  America  when  the  authorities 
of  the  Island  of  Cuba  placed  an  embargo  upon  his  property," 
the  case  should  be  dismissed. 

Ca«e  of  I94MC  Carrillo  y  (yFarrill,  No.  113,  Span.  Com.  (1871),  January 
12,  1875. 

The  decision  in  the  case  of  Perfecio  de  Rojas,  referred  to  above  by  the 
advocate  for  Spain,  was  made  by  Baron  Lederer,  umpire,  May  14,  1873. 

A  claim  was  made  for  the  seizure  of  a  house  by  the  Spanish 
authorities  in  Cuba  in  1869.     It  appeared  that  the  claimant 
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was  naturalized  as  a  citizen  of  the  United  States,  September 
8, 1870.  It  was  alleged  that  orders  had  been  given  since  the 
date  of  naturalization  for  the  restoration  of  the  property,  bat 
that  these  orders  had  not  been  carried  out,  and  an  attempt 
was  made  to  establish  the  claimant's  right  to  appear  on  that 
ground,  if  it  should  be  held  that  he  was  incapable  of  claiming 
indemnity  as  a  citizen  of  the  United  States  for  the  embargo  of 
the  house  in  1869.  M.  Bartholdi,  umpire,  made  the  following 
decision:  ^^As  the  claimant  was  not  a  citizen  of  the  United 
States  of  America  when  the  authorities  of  the  Island  of  Cuba 
placed  an  embargo  upon  his  property  in  the  said  island  of 
Cuba,  it  is  my  opinion  that  the  case  should  be  dimissed.'' 

Manuel  Prieto,  No.  54,  Span.  Com.  (1871)  January  12, 1875. 

A  claim  was  made  for  damages  for  the  confiscation  of  an 
estate  in  Cuba.  It  appeared  that  the  estate  was  embargoed 
on  the  15th  of  April  1869,  and  that  the  decree  of  confiscation 
was  made  on  the  7th  of  November  1870.  The  claimant,  who 
was  by  birth  a  Spanish  subject,  was  naturalized  as  a  citizen  of 
the  United  States  on  the  14th  of  March  1870.  He  stated, 
through  his  counsel,  that  he  based  his  claim,  not  upon  the 
embargo  placed  on  his  property  by  the  decree  of  April  16 
1869,  but  upon  "  the  confiscation  of  said  property,  the  appro- 
priation  of  it  by  the  government,  which  was  done  by  a  judicial 
decision  or  sentence  on  the  7th  of  November  1870,  eight  months 
after  the  naturalization  of  claimant.'^  To  this  the  advocate  of 
Spain  answered : 

"  That  decree  (of  April  15  1869)  was  the  initiation  of  a  pro- 
ceeding of  confiscation,  and  if  a  farther  decree  was  made  on 
the  7th  of  November  1870,  finally  confiscating  his  property, 
this  last  has  relation  to  the  original  proceeding.  If  the  claim- 
ant was  a  subject  of  Spain  on  the  15th  of  April  1869,  as  he 
unquestionably  was,  and  his  property  was  seized  while  he  was 
such  subject,  the  Spanish  authorities  had  jurisdiction  of  the 
resj  and  that  jurisdiction  could  not  be  divested  by  any  act  of 
the  claimant,  or  by  any  act  of  the  United  States  courts.  The 
ofi'ense  imputed  to  him,  and  for  which  the  proceedings  were 
instituted,  preceded  the  embargo.  The  Unit^  States  have 
never  pretended  that  naturalization  protected  an  alien  against 
trial  and  punishment,  according  to  the  laws  of  his  native  land, 
for  offenses  committed  before  naturalization,  even  were  he  not 
arrested  until  after  his  naturalization.  And  if  naturalization 
would  not  protect  the  person,  of  course  it  would  not  protect 
the  property,  and  that  against  proceedings  commenced  before 
naturalization.    It  seems  to  have  been  quite  common  with  the 
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Cubans  to  come  to  the  United  States  and  declare  their  inten- 
tion to  become  citizens,  and  then  to  go  no  farther,  bat  to  remain 
in  the  position  of  being  able  to  change  their  allegiance,  and 
become  citizens  of  the  United  States  at  an  hoar's  notice.  In 
this  case  the  claimant  declared  his  intention  Jannary  30, 
1857,  and  for  the  ensuing  thirteen  years  retained  his  Spanish 
nationality,  and  thus  escaped  the  obligations  of  a  citizen  of  the 
United  States  until  the  proceedings  against  him  in  Cuba  ren- 
dered it  desirable  for  him  to  seek  the  protection  of  the  United 
States,  and  pending  those  proceedings  he  changed  his  nation- 
ality, and,  as  he  thinks,  interposed  the  power  of  the  United 
States  to  arrest  the  proceedings  against  him.  •  •  •  i  sub- 
mit, with  great  confidence,  (1)  that  the  sentence  of  November 
1870,  being  the  completion  of  a  process  commenced  against  a 
Spanish  subject,  was  an  act  clearly  within  the  competency  of 
the  Spanish  tribunals,  and  (2),  neither  in  so  far  as  it  condemned 
him  to  the  garote,  and  his  goods  to  the  use  of  the  state  for  costs, 
et-c,  did  it  operate  any  injury  to  him  of  which  the  commission 
has  jurisdiction." 

The  arbitrators  being  divided  in  opinion  as  to  the  question 
of  jurisdiction,  the  umpire,  M.  Bartholdi,  held  that  the  com- 
mission had  no  jurisdiction,  and  that  the  case  should  be 
dismissed. 

Case  of  Francisco  C.  Ygquierdo,  No.  7,  Span.  Com.  <'1871),  November  2, 
1875. 

A  claimant,  a  native  of  Cuba,  alleged  that  "  he  came  to  the 
United  States  when  a  minor,  and  received  his  education  "  there ; 
that  he  ^'  remained  in  this  country  many  years,  and  although 
he  went  to  Cuba  lately,  he  came  back  "  to  the  United  States  in 
1869,  and  had  lived  there  ever  since.  He  was  naturalized  as  a 
citizen  of  the  United  States  on  October  7, 1872.  The  injuries 
complained  of  he  alleged  to  have  been  committed  "  when  the 
revolutionary  war  broke  out  in  Cuba  in  October  1868."  But 
it  was  silso  contended  in  his  behalf  that  if  it  should  be  held 
that  he  had  no  standing  before  the  commission  as  to  what  was 
done  prior  to  the  date  of  his  naturalization,  he  might  claim 
indemnity  as  a  citizen  of  the  United  States  for  the  failure  of 
the  authorities  to  execute  an  order  to  pay  for  cattle  which, 
though  seized  before  his  naturalization,  were  ordered  to  be 
paid  for  after  that  event. 

The  case  was  dismissed  by  the  arbitrators. 

Cane  of  Zaifoif  de  Bazan,  No.  103,  Span.  Com.  (1871),  February  26,  1876. 

In  the  case  of  Mamiel  J.  De  Rajas  v.  Spain,  No.  70,  the  claim- 
ant, who  was  a  native  of  Cuba,  came  to  the  United  States  in 
5627— Vol.  3 14 


Digitized  by  VjOOQ  IC 


2342  INTERNATIONAL'  ARBITRATIONS. 

February  1869,  and  on  the  30th  of  the  following  April  made  a 
declaration  of  intention  to  become  a  citizen  of  the  United 
States.  On  May  13,  1869,  an  order  was  issued  by  the  Spanish 
authorities  in  Cuba  for  the  seizure  of  all  his  real  and  personal 
property  in  the  island.  This  order  of  embargo  was  duly  exe- 
cuted. On  February  28,  1874,  he  was  naturalized  as  a  citizen 
of  the  United  States.  He  urged  his  claim  against  Spain, 
not  only  for  the  original  seizure  of  his  property,  but  especially 
for  the  continued  nonexecution  of  an  order  issued  by  the 
Spanish  Government  on  November  7, 1873,  for  the  raising  of 
the  embargo. 

On  the  23d  of  December  1873  the  arbitrators  ordered  the 
case  to  be  dismissed.  Subsequently,  the  claimant  filed  a  new 
memorial,  i^o.  126.  The  advocate  for  Spain  moved  to  dismiss 
this  claim  on  the  ground  that  it  had  already  been  disposed  of 
in  case  !N^o.  70.  The  arbitrators  diflfering  in  ojunion,  the  um- 
pire rendered  the  following  decision : 

"  There  is  on  file  in  tbe  commission  a  claim,  No.  70,  presented 
on  account  of  seizure  by  Spain  of  certain  property  belonging 
to  the  present  claimant.  This  claim  was  dismissed  by  the 
arbitrators  on  the  20th  of  December  1873. 

"In  the  mean  time  the  Government  of  the  United  States  had 
included  the  claimant  in  the  diplomatic  negotiations  with 
Spain  for  the  restoration  and  release  of  embargoed  property  in 
Cuba  belonging  to  American  citizens.  Those  negotiations  led 
first  to  the  promulgation  by  the  Spanish  Government,  on  the 
12th  of  July  1873,  of  a  general  decree  revoking  all  embargoes 
in  Cuba,  and  as  this  decree  remained  unexecuted  the  colonial 
minister  at  Madrid  sent,  on  the  15th  of  September  1873,  the 
following  telegram  to  the  governor- general  of  Cuba: 

'* '  Among  the  properties  ordered  to  be  disembargoed  are 
some  belonging  to  foreigners,  especially  North  Americans. 
The  government  reminds  your  excellency  of  the  urgency  of 
executing  the  order,  to  avoid  complications  with  foreign 
governments.' 

'<  This  order  remained  also  unexecuted. 

"  On  the  21st  of  October  the  American  minister  at  Madrid, 
Mr.  Sickles,  telegraphed  to  the  Secretary  of  State,  Mr.  Fish, 
as  follows : 

**' President  Castelar  assures  the  colonial  minister  on  his 
arrival  in  Cuba  next  month  will  personally  attend  to  the  res- 
toration of  all  embargoed  property  belonging  to  our  citizens; 
and  to  this  end  I  am  desired  to  furnish  list  of  cases  in  wbich 
you  are  satisfied  parties  are  in  good  faith  entitled  to  benefits 
of  seventh  article  of  treaty  of  1795.' 

"  On  the  25th  of  October  Mr.  Fish  transmitted  by  telegraph 
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a  list  of  such  persons,  aud  this  list  contained  also  the  name  of 
the  claimant. 

"  Mr.  Sickles  communicated  the  list  to  the  Spanish  govern- 
ment, and  thereafter  the  colonial  minister  at  Madrid  trans- 
mitted on  the  7th  of  November  1873  the  following  telegraphic 
order  to  the  governor- general  Cua: 

"  ^  I  greet  you  and  reiterate  the  substance  of  the  telegram  of 
the  16th  of  September  relative  to  the  restoration  of  property 
embargoed  by  the  government  of  North  American  foreigners 
in  obedience  to  the  existing  treaties:  the  said  restoration  be- 
fore the  30th  of  Kovember,  to  avoid  international  conflicts. 
The  names  of  the  citizens  whose  property  has  to  be  restored 
to  them  in  conformity  with  the  decree  of  July  are  •  •  • 
Bojas,  Manuel,    •    •    • .' 

"  This  order  remained  unexecuted. 

'^In  the  month  of  June  1877  the  case  of  the  claimant  was 
again  referred  to  the  American  consul-general  at  Havana,  Mr. 
Hall,  and  in  the  month  of  March  1878  Mr.  Hall  was  instructed 
by  the  State  Department  to  demand  the  immediate  aud  uu- 
conditional  restoration  of  the  property  of  the  claimant. 

"  On  the  8th  of  April  1878  the  governor-general  of  Cuba 
issued  an  order  for  the  restoration  of  said  property. 

"  On  the  25th  of  April  Mr.  Hall  informed  the  governor- 
general  that  he  had  been  instructed  to  inquire  whether  the 
restoration  was  unconditional,  and  in  his  letter  he  made  this 
remark : 

"^As  your  excellency  is  aware,  the  name  of  Mr.  Manuel 
Jos^  de  Rojas  is  included  in  the  telegram  of  the  7th  Novem- 
ber 1873  ordering  unconditional  restoration  of  the  property  of 
certain  citizens  of  the  United  States,  and  it  is  in  virtue  of  that 
telegram  that  my  government  has  demanded  the  restoration 
of  the  property  of  Mr.  Rojas.' 

^'On  the  26th  of  April  the  secretary  of  the  governor-general 
addressed  to  Mr.  Hall  the  following  letter: 

"  ^The  restoration  of  the  confiscated  property  of  Mr.  Manuel 
Jos^  de  Bojas  was  agreed  to  and  ordered  without  conditions 
(unconditionally),  because  he  is  comprised  in  the  telegram  of 
the  supreme  government  of  7th  November  1873.' 

"The  property  was  thereafter  returned,  with  the  exception 
of  the  sugar  estate  ^  San  Rafael,'  but  after  some  correspondence 
between  the  State  Department  and  the  Spanish  legation  at 
Washington  the  Spanish  minister,  Mr.  Mendez  de  Vigo, 
informed  the  State  Department  on  the  15th  of  February  1879 
that  the  governor-general  of  Cuba  had  ordered  the  return  of 
this  estate. 

"In  this  letter  Mr.  Mendez  de  Vigo  remarked: 

«*  *The  decision  reached  in  this  matter  by  the  governor-gen- 
eral of  the  Island  of  Cuba  wa«  not  due  to  or  influenced  by  the 
circumstance  that  Rojas  was  included  in  the  telegram  of 
November  7, 1873,  or  that  he  had  at  that  time  been  recognized 
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a«  au  American  citizen,  for  neither  was  he  one  then  nor  was 
the  telegraphic  order  executed.' 

"On  the  25th  of  February  1879  the  Secretary  of  State,  Mr. 
Evarts,  informed  the  Spanish  minister  that  the  American  Gov- 
ernment reserved  *to  the  party  in  interest  whatever  just  claim 
he  may  have  occasion  to  bring  before  the  mixed  commission 
for  losses  or  injury  sustained  during  the  long  period  in  which 
he  has  been  deprived  of  his  property,  to  be  decided  by  that 
commission  upon  its  merits.' 

"On  the  5th  of  July  1879  the  present  claim,  No.  126,  was 
filed  in  the  commission. 

"The  advocate  for  Spain  moved  to  strike  the  case  from  the 
docket. 

"On  the  19th  of  April  1881  the  umpire  rendered  the  follow- 
ing decision: 

"  'It  is  contended,  on  behalf  of  the  claimant,  that  the  title 
in  the  present  claim  is  an  order  issued  by  the  Spanish  Govern- 
ment November  7, 1873,  for  the  immediate  release  and  restora- 
tion of  the  claimant's  property,  and  inasmuch  as  this  title  was 
not  asserted  in  No.  70  the  motion  to  strike  this  case  from  the 
docket  is  hereby  overruled.' 

"  The  first  question  to  be  decided  by  the  umpire  on  the  pres- 
ent occasion  is  whether  the  commission  has  jurisdiction  to  hear 
and  determine  a  case  of  violation  of  rights  conferred  by  the 
above  telegram  of  November  7, 1873,  from  the  colonial  minister 
at  Madrid  to  the  governor-general  of  Cuba. 

"  The  advocate  for  the  United  States  admits  that  the  claim- 
ant  was  not  naturalized  before  1874,  but  he  contends  that  in 
view  of  the  diplomatic  negotiations  which  had  taken  place,  the 
telegram  of  November  7,  1873,  from  the  colonial  minister  at 
Madrid  to  the  governor- general  of  Cuba  should  be  considered 
as  an  international  compact  between  the  ITnited  States  and 
Spain,  which  invested  the  claimant  with  the  international 
statm  and  character  of  a  citizen  of  the  United  States  in  re- 
spect to  rights  conferred  by  the  telegram ;  that  it  vested  in  the 
claimant  the  right  to  the  possession  and  enjoyment  of  his  prop- 
erty as  against  the  Spanish  Government,  and  entitled  him  to 
claim  under  the  international  protection  of  the  United  States 
indemnity  for  the  injury  inflicted  by  the  Spanish  authorities  in 
Cuba;  that  the  failure  of  these  authorities  to  comply  with  the 
orders  in  the  telegram  to  restore  the  property  was  an  active 
trespass  to  the  property,  and  that  the  arbitrators  have  juris- 
diction of  '  all  claims  presented  to  them  by  the  United  States 
for  injuries  done  to  citizens  of  the  United  States  by  authorities 
of  Spain  in  Cuba  since  the  1st  day  of  October  18t)8." 

"The  advocate  for  Spain  contends  that,  even  if  it  be  assumed 
that  the  telegram  ought  to  be  considered  as  an  international 
compact,  it  was  in  any  case  a  compact  concluded  after  the 
date  of  the  agreement,  and  that  on  this  ground  the  commis- 

'  Fifth  article  of  agreemout  of  1871. 
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sion  has  no  jurisdiction,  because  the  agreement  says  that  the 
claims  shall  be  determined  ^according  to  public  law  and  the 
treaties  in  force  between  the  two  countries  and  these  present 
stipulations." 

"The  advocate  for  Spain  says  further,  that  the  demand  by 
the  United  States  ^is  founded  ux)on  a  right  claimed  for  the 
United  States  to  enforce  the  actual  execution  of  every  order 
ever  given  by  the  Spanish  Government  in  favor  of  the  insur- 
gents, upon  the  application  or  recommendation  of  the  Ameri- 
can minister  at  Madrid,  and  that  in  every  case  where  orders 
so  issued  have  not  been  obeyed,  the  person  in  whose  favor  they 
were  given,  or  the  person  who  could  have  derived  the  benefit 
from  their  execution,  has  a  right  to  claim  damages  against 
Spain  before  this  commission  if  he  be  now  a  citizen  of  the 
United  States.'^ 

''Article  II.  in  the  agreement  of  1871  contains  the  following 
stipulation : 

"*The  arbitrators  and  umpire  •  •  *  shall,  before  proceed- 
ing to  business,  make  and  subscribe  a  solemn  declaration  that 
they  will  impartially  hear  and*  determine  to  the  best  of  their 
judgment,  and  according  to  public  law  and  the  treaties  in 
force  between  the  two  countries  and  these  present  stipulations, 
all  such  claims  as  shall,  in  conformity  with  this  agreement,  be 
laid  before  them  on  the  part  of  the  Government  of  the  United 
States.' 

"The  umpire  is  of  opinion  that  the  question  of  jurisdiction 
in  this  case  depends  upon  this  stipulation,  and  that  thereby 
the  jurisdiction  is  limited  to  cases  based  upon  a  violation  of 
rights  conferred  by  public  law,  treaties  in  force  at  the  time 
when  the  agreement  was  concludjed,  in  1871,  or  by  the  present 
agreement.  The  commission  has  no  jurisdiction  over  a  case 
based  upon  any  other  international  compact  than  a  treaty  in 
force  in  1871,  or  the  present  agreement,  and  no  international 
compact  can,  in  the  opinion  of  the  umpire,  be  described  as  a 
treaty  in  force  without  ratification.  In  view  of  this  opinion, 
the  umpire  does  not  consider  it  necessary  to  determine  whether 
the  telegram  of  November  7, 1873,  on  which  this  case  is  based, 
ought  or  ought  not  to  be  considered  as  an  international  com- 
pact. It  can  not  be  considered  as  a  treaty  in  force,  and  even 
if  ft  could,  the  fact  that  it  was  sent  after  1871  would  alone 
operate  as  a  bar  to  its  examination  by  the  umpire,  under  the 
agreement  of  1871,  and  the  umpire  is  not  aware  that  the  juris- 
diction of  the  commission  has  been  extended  by  any  later 
agreement  between  the  contracting  parties.  For  these  reasons 
the  umpire  hereby  decides  that  the  case  be  dismissed." 

Count  Lewenhaupt,  umpire,  case  of  Manuel  Jose  de  Kojatj  No.  12fi, 
Span.  Com.  (1871),  January  19, 1882. 


'  Second  article  of  agreement  of  1871. 
'^  Rejoinder  for  Spain,  p.  7. 
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<*The  question  referred  by  the  arbitrators  is  whether  this 
case  ought  to  be  dismissed. 

"The  property  of  the  claimant^  who  was  born  a  Spaniard, 
was  embargoed  in  1869.  On  the  23d  of  June  1876  he  was  nat- 
uralized in  the  United  States.  On  the  5th  of  May  1877  the 
governor-general  of  Cuba  issued  a  general  decree  orderiog 
restoration  of  embargoed  property.  The  injury  complained  of 
is  the  omission  of  the  governor-general  to  excute  this  decree 
with  regard  to  the  claimant. 

" The  advocate  for  the  United  States  says :  '  This  commission 
was  established  to  settle  cases  of  difference  between  the  two 
governments  and  to  remove  causes  of  irritation.  If  these  cases 
are  not  adjusted  here,  they  have  to  be  adjusted  diplomatically, 
and  the  purposes  of  the  arbitration  would  prove  to  be  a  failure. 
The  claim  does  not  arise  out  of  the  taking  of  the  property.  It 
arises  out  of  the  violation  of  the  orders  that  the  restitution 
should  be  complete  and  unconditional.' 

<<The  umpire  is  of  opinion  that  the  jurisdiction  of  the  com- 
mission is  limited  by  Article  II.  in  the  agreement  to  cases  based 
on  a  violation  of  rights  conferred  by  international  law,  treaties 
in  force  in  1871,  or  by  the  present  agreement;  and  that  there 
is  no  indication  in  the  correspondence  preceding  the  agreement 
that  it  was  the  intention  of  the  contracting  powers  to  create 
a  court  of  arbitration  with  power  to  decide  all  differences 
which  might  arise  in  the  future  concerning  rights  of  citizens 
of  the  United  States  in  the  Island  of  Cuba.  If  it  be  contended 
that  the  claim  is  founded  on  an  international  compact,  the 
commission  has  no  jurisdiction,  because  such  compact  is  not  a 
treaty  in  force  in  1871.  If  the  decree  of  May  5, 1877,  is  not 
considered  as  an  international  compact,  it  is  an  act  of  grace. 
In  case  of  seizure  by  Spain  of  property  belonging  to  a  Spanish 
subject,  the  retention  of  the  property  after  the  owner's  natural- 
ization is  no  new  injury.  If  the  governor-general  had  ordered 
to  return  all  other  embargoed  property,  but  to  retain  the  prop- 
erty seized  from  the  claimant,  no  complaint  could  have  been 
made  before  this  commission,  and  if  the  order  of  restititution 
includes  the  property  seized  from  the  claimant,  the  omission  of 
the  governor-general  to  execute  the  decree  is  no  violation 
of  any  right  conferred  by  international  law. 

*'  For  these  reasons,  the  umpire  hereby  decides  that  this 
claim  be  dismissed." 
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Count  Lewenhauptt  umpire,  case  of  «/.  R,  Simonif  No.  133,  Span.  Com. 
(1871),  January  21,  1882.  This  decision  was  followed  by  the  umpire  in  the 
cases  of  Pablo  BaitU,  No.  128,  February  28,  1882,  and  Neitor  Ponce  de  Lean^ 
No.  132,  January  27,  1882.  It  was  followed  by  the  arbitrators  in  the  case 
of  Fredenek  Martinez^  No.  135,  February  25,  1882,  and  Jo$i  Delgado,  No. 
125,  October  18,  1882. 

Certain  real  property  in  Cuba,  belonging  to  the  claimant's 
father,  was  embargoed  by  the  Spanish  authorities  daring  the 
insurrection  in  Cuba,  in  November  1869.  The  father  died  in 
January  1870,  and  in  August  1871  a  new  decree  of  embargo 
was  issued  against  the  claimant  as  sole  devisee  of  his  father. 
On  December  30, 1871,  the  claimant  was  naturalized  as  a  citizen 
of  the  United  States.  Subsequently,  the  Spanish  authorities 
issued  a  decree  raising  the  embargo,  but  this  decree  was  not 
executed.  It  was  sought  in  behalf  of  the  claimant  to  treat  the 
nonexecution  of  this  decree  as  a  distinct  injury,  committed 
subsequently  to  his  naturalization.  It  also  appeared  that  some 
of  the  property  while  under  embargo  was  sold,  and  that  a  part 
of  the  proceeds  due  to  the  claimant  had  not  been  paid  to  him. 
It  was  urged  that  the  continued  withholdment  of  the  proceeds, 
as  well  as  the  continued  retention  by  the  authorities  of  certain 
houses  and  the  nonpayment  of  the  rents  thereof  to  the  claim- 
ant, was  a  distinct  ground  of  claim.  The  commission  refused 
thus  to  divide  up  the  case,  saying:  << The  claimant  was  duly 
naturalized  as  a  citizen  of  the  United  States,  after  the  embargo 
of  his  property.  It  has  been  decided  by  the  umpires  that  the 
commission  is  without  jurisdiction  in  such  a  case.'' 

Opinion  of  Mr.  Lowndes,  arbitrator  for  the  United  States,  concurred  in 
by  the  Marquis  de  Potestad-Fomari,  case  of  F.  M.  De  Aoosia  y  Foster,  No. 
118,  Span.  Com.  (1871),  December  14, 1882. 

Claimant,  as  a  citizen  of  the  United  States,  made  certain  de* 
mands  based  on  transactions  in  186.3  and  1864.  It  appeared 
that  he  was  a  native  of  Italy,  and  there  was  no  evidence  of  his 
having  become  an  American  citizen  prior  to  1808.  Little, 
commissioner,  delivering  the  opinion  of  the  commission,  said : 

^^  Has  the  claimant  then,  not  having  been  a  citizen  of  the 
United  States  at  the  time  of  the  occurrences  complained  of,  a 
standing  here!    The  question  is  a  jurisdictional  one.    The 
treaty  provides:  *  All  claims  on  the  part  of  corporations,  com- 
panies, or  individnals,  citizens  of  the  United  States,  upon  the 
government  of  Venezuela    *    *    *    shall  be  submitted  to  a 
new  com  mission,^  etc.    Gitizens  when  !    In  claims  like  this  they 
most  have  been  citizens  at  least  when  the  claims  arose.    Such 


Digitized  by  VjOOQ  IC 


2348  INTERNATIONAL   ARBITRATIONS. 

is  the  settled  doctrine.  The  plaintiff  state  is  not  a  claim  agent 
As  observed  elsewhere,  the  infliction  of  a  wrong  upon  a  staters 
own  citizen  is  an  injury  to  it,  and  in  securing  redress  it  acts  in 
discharge  of  its  own  obligations  and,  in  a  sense,  in  its  own 
interest.  This  is  the  key — subject  of  course  to  treaty  terms— 
for  the  determination  of  such  jurisdictional  questions:  Was 
the  plaintiff  state  injured!  It  was  not,  where  the  person 
wronged  was  at  the  time  a  citizen  of  another  state,  altiiou^ 
afterwards  becoming  its  own  citizen.  The  injury  there  was  to 
the  other  state.  Naturalization  transfers  allegiance,  but  not 
existing  state  obligations.  Abbiatti  could  not  impose  upon 
the  United  States,  by  becoming  its  citizen,  Italy's  exis^og 
duty  toward  him.  This  is  not  a  case  of  uncompleted  wrong 
at  the  time  of  citizenship,  or  of  one  continuous  in  its  natarCi 
<^  The  commission  has  no  jurisdiction  of  the  claim  for  want  of 
required  citizenship,  and  it  is  therefore  dismissed." 

Alhino  Ahhiatti  y.  Venezuelaf  No.  34,  United  States  and  Venezuela  Claims 
Commission,  convention  of  December  5,  1885.  Affirmed,  in  principle,  in 
CJuirles  H.  Loehr  v.  Venezuela,  No.  44;  Paul  Bettiker  v.  VcnezueUij  No.  6; 
Lorenzo  H.  Finn  v.  Venezuela,  No.  24. 

In  the  case  of  Lorenzo  H,  Finn,  No.  24,  Andrade,  for  the  oommissioii, 
delivered  the  following  opinion : 

"This  claim  is  for  $17,542  in  Venezuelan  currency,  value  of  merchan- 
dises, cattle,  and  money  furnished  by  Dr.  Buenaventura  Soto  in  1859  to 
the  Federal  army  under  the  command  of  Gen.  Francisco  Linares  Alc^tara. 

"Dr.  Buenaventura  Soto  was  a  citizen  of  Venezuela.  Lorenzo  H.  Finn, 
his  brother-in-law,  represented  him  as  attorney,  a  circumstance  which 
does  not  suffice  to  give  his  claim  the  nature  of  one  of  a  citizen  of  the 
United  States.  He  alleges  himself  to  be  also  »  partner  of  Dr.  Soto ;  but  of 
such  fact  there  is  no  sufficient  evidence. 

"This  case,  on  call  of  the  docket,  was  submitted  some  time  ago,  and  a 
conclusion  reached  as  indicated;  but  as  counsel  for  the  claimant  was  not 
aware  of  the  submission,  the  case  was  held  for  argument.  Argument 
being  heard,  we  are  only  confirmed  in  the  conclusion  then  reached.  It 
now  transpired  that  the  property  was  taken  in  the  cause  of  insurrection 
against  the  constituted  authorities  of  Venezuela. 

"If  Finn  was  partner,  non  constat,  he  had  any  equitable  interest  in  the 
firm  assets  as  ))etween  the  partners.  If  the  claimant  does  not  tell  us 
what  his  interest  was,  or  whether  he  really  and  equitably  had  any,  how 
does  he  expect  us  to  ascertain  f  Are  we  to  guess  at  itf  We  think  not 
The  claim  to  be  allowed  ought  to  be  fairly  made  out  to  satisfy  the  con- 
science of  its  rightfulness  and  extent. 

"The  evidence,  besides,  plainly  shows  by  a  preponderance  that  the 
property  was  Soto's.  There  is  only,  we  may  say,  the  claimant's  petition 
before  the  former  commission  which  asserts  part  ownership  of  the  prop- 
erty taken  in  him,  and  that  is  not  evidence.  The  declaration  that  he  wa« 
Soto's  partner  generally  does  not  signify  that  he  had  an  interest  in  this 
particular  property.  Even  if  the  evidence  was  to  the  effect  that  he  wafl 
partner  with  respect  to  this  property,  we  should  want  to  know  to  what 
extent  he  was  partner — whether  he  owned  the  half,  the  fourth,  the  tenth, 
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or  what  proportion.  A  partner^s  interest  as  between  the  partners  depends 
upon  the  state  of  their  accounts  on  settlement. 

**To  allow  claims  of  this  character  as  for  a  moiety  in  the  absence  of 
proof,  woald  open  the  door  to  fraud  and  the  bringing  in  of  claims  actually 
in  the  interest  of  persons  not  entitled  under  the  treaty  in  the  name  of  citi- 
zens of  the  United  States.  If  it  were  of  a  character  that  proof  could  not 
have  been  reasonably  had  on  this  point,  it  might  be  diflerent.  Bnt  we 
see  no  good  reason  for  its  absence  hero. 

''There  is  still  another  objection  to  this  claim  that  could  be  urged  with 
strong,  if  not  convincing,  reason  against  it. 

"In  the  treaty  of  1803,  between  the  United  States  and  France,  for  the 
adjustment  of  claims,  is  this  provision : 

'"It  is  the  express  intention  of  the  contracting  parties  not  to  extend 
the  benefits  of  the  present  convention  to  reclamationn  of  American  citizens 
who  shall  have  established  houses  of  commerce  in  France,  England,  or 
other  countries  than  the  United  States,  in  partnership  icith  foreigners^  and 
who  by  that  reason  and  the  nature  of  their  commerce  ought  to  be  regarded 
as  domiciliated  in  the  places  where  such  houses  exist.' 

"This  provision,  perhaps,  simply  embodies  the  international  law  on 
this  snbject. 

"If  Finn  was  in  partnership  with  Soto  it  is  believed  the  business  took 
its  character  from  the  place,  and  was  A^nezuelau. 

"As  to  the  partnership  business,  was  he  not  domiciliated  in  Venezuela, 
and  a  Venezuelan  ? 

"The  claim  is  disallowed  for  these  reasons,  and  under  the  doctrine  of 
case  No.  34.^' 

3.  Questions  of  Allegiance  and  Protection  Under 
THE  Acts  foe  the  Distribution  of  the  Geneva 
Award. 

By  section  12  of  the  act  of  June  23, 1874,  passed  for  the  crea- 
tion of  a  court  for  the  distribution  of  the  fund  paid  by  (rreat 
Britain  to  the  United  States  under  the  award  of  the  Geneva 
tribunal,  it  was  provided : 

'^And  no  claim  shall  be  admissible  or  allowed  by  said  court, 
arising  in  favor  of  any  person  not  entitled,  at  the  time  of  his 
loss,  to  the  protection  of  the  United  States  in  the  premises,  nor 
arising  in  favor  of  any  person  who  did  not  at  all  times  during 
the  late  rebellion  bear  true  allegiance  to  the  United  States." 

In  the  case  of  Charles  Pratt  Williams  v.  The  United  States^ 
No.  45  (Davis's  Report,  30),  the  plaintiff  alleged  "that  he  was 
not,  at  the  times  mentioned  iu  the  petition  herein,  nor  at  any 
other  time  or  times,  actively  or  otherwise,  or  in  any  way, 
engaged  in  making  or  carrying  on  war  against  the  United 
States,  or  in  aiding  or  abetting,  in  any  way,  shape,  or  manner, 
the  so-called  southern  confe<leracy,  or  any  person  or  persons 
evkgskged  in  rebellion  or  making  or  carrying  on  war  against  the 
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United  States  aforesaid.'^  It  was  held  by  the  court,  Porter,  J., 
delivering  the  opinion,  that  ,this  allegation  was  insafficient, 
and  that  the  claimant  must  aver  that  he  bore  "  true  allegiance," 
though  his  own  statement  on  oath  to  that  effect  would  suffice 
to  establish  the  averment  prima  facie. 

In  the  case  of  Gadwallader  D.  0.  Rhindj  Executory  v.  The 
United  States j  No.  242  (Davis's  Report,  33),  it  was  held,  Porter, 
J.,  delivering  the  opinion  of  the  court,  that  it  was  not  sufficient 
to  aver  that,  for  any  offenses  committed  during  the  rebeUion, 
the  claimant  had  received  a  pardon' from  the  President  of  the 
United  States. 

In  the  case  of  Benjamin  Worth  v.  The  United  States,  No.  91 
(Davis's  Report,  35),  it  was  held,  Rayner,  J.,  delivering  the 
opinion  of  the  court,  that  the  act  rendered  admissible  the 
claims  of  all  persons,  native  born  or  naturalized,  and  even 
unnaturalized,  who  were  at  the  time  of  their  loss  or  injury  en- 
titled, in  respect  of  such  loss  or  injury,  to  the  protection  of 
the  flag  of  the  United  States  on  the  high  seas,  except  British 
subjects,  who  were  held  to  be  excluded  on  the  ground  that 
they  could  not  be  entitled  to  the  protection  or  intervention  of 
the  United  States  as  against  their  own  government. 

The  doctrine  of  the  court  in  Worth's  case  was  affirmed  in 
the  case  of  Friedrich  Albert  Schrieber  et  al.  v.  The  Unittd 
StateSj  No.  740  (Davis's  Report,  105).  In  the  latter  case,  how- 
ever, it  was  held  that  the  exclusion  of  British  subjects  did  not 
extend  to  persons  who  had  acquired  limited  rights  of  naturali- 
zation in  British  India,  but  retained  their  citizenship  of  origin. 
In  the  course  of  his  opinion,  Jewell,  J.,  delivering  the  opinion 
of  the  court,  said : 

"  No  claim  shall  be  allowed  in  behalf  of  any  person  not  en- 
titled at  the  time  of  his  loss  to  the  protection  of  the  United 
States  in  the  premises. 

"This  provision  was  inserted  for  some  purpose.  If  the  act 
had  contemplated  indemnity  only  to  those  persons  who  were 
citizens  of  the  United  States,  and  had  sustained  losses,  it  would 
have  been  easy  to  have  said  so  in  terms.  Citizens  of  the  United 
States  are  always  and  everywhere  entitled  to  the  protection  of 
their  government,  and  no  country  has  gone  farther  than  ours 
in  admitting  the  auty  and  asserting  the  right. 

"But  this  question  has  already  been  deliberately  passed 
upon  by  this  court. 

"In  the  case  of  Benjamin  Worth  v.  The  United  States,  with 
other  cases  presented  at  the  same  time,  the  question  was  raised 
on  demurrer  by  the  consul  for  the  United  States  *ui)onthe 
ground  that  an  unnaturalized  foreigner  can  not  claim  indem- 
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nity  before  this  court  for  losses  sustained  by  the  depredations 
of  the  rebel  cruisers.'  (See  judgment  of  the  court,  opinion  by 
Eayner,  J.) 

"The  various  cases  were  fully  argued,  and  the  demurrer 
was  overruled  in  an  opinion  which  fully  stated  the  right  of  an 
unnaturalized  foreigner  to  protection  in  the  premises,  and  to 
recover  for  any  loss  sustained  and  proved. 

"  The  syllabus  of  the  case  states  the  result  as  follows: 

"*The  twelfth  section  of  the  act  under  which  the  coart  is  organized 
provides  that  no  claim  shall  be  admissible  or  allowed  arising  in  favor  of 
any  person  not  entitled  at  the  time  of  his  loss  to  the  protection  of  the 
United  States  "  in  the  premises,"  etc.  Held,  that  this  provision  embraced 
all  persons  whether  native  born  or  of  foreign  birth,  whether  naturalized 
or  unnaturalized,  except  the  subjects  of  Great  Britain,  who  are  held  to  be 
excludcil  on  other  grounds.' 

"The  learned  judge  who  prepared  the  opinion  fully  examined 
the  question  of  the  right  of  protection  of  persons  and  property 
as  constantly  held  by  our  government,  and  among  other  con- 
clusions stated,  said : 

"  *  It  was  a  great  principle  for  which  our  government  had  contended 
f^om  its  origin — a  principle  identified  with  the  freedom  of  the  seas,  viz, 
that  the  flag  protected  the  ship  and  every  person  and  thing  thereon  not 
contraband/ 

"Nothing  which  we  could  now  add  ^ould  strengthen  the 
statement  of  the  law  or  the  force  of  the  reasoning  made  use  of 
by  the  author  of  this  opinion,  as  by  citation  and  argument  he 
sums  up  the  course  of  the  law  in  regard  to  the  duty  of  protec- 
tion, and  concludes  as  follows: 

'*  *  Therefore,  on  the  ground  of  abstract  justice  and  propriety  and  upon 
the  ground  of  legal  right,  we  decide  that  foreigners  entitled  to  the  pro- 
tection of  our  flag  in  the  premises,  whether  naturalized  or  not,  have  a 
right  to  share  in  the  distribution  of  this  fund.' 

"  What  the  words  '  in  the  premises '  mean  is  also  fully  stated 
in  the  opinion : 

'"The  next  question  is,  Are  they  entitled  to  this  protection,  being  for- 
eigners, unnaturalized  f  The  act  of  Congress  creating  this  court,  as  before 
suggested,  says  nothing  about  citizens  in  providing  for  who  may  present 
claims  here,  and  it  says  nothing  about  foreigners  or  aliens  in  specifying 
those  who  may  not  present  such  claims.  It  would  seem  that  the  framers 
of  the  act  had  a  view  to  the  case  of  unnaturalized  aliens.  Naturalized 
aliens  having  the  same  legal  rights  (we  do  not  mean  the  same  political 
privileges  in  entirety)  with  native- bom  citizens,  of  course  it  was  unneces- 
sary to  have  made  any  aUusion  to  them.  The  act  speaks  of  those  entitled 
to  the  protection  of  the  United  States  "  in  the  preniiaes."  Those  words, '  *  in 
the  premises,"  define  and  limit  the  application  of  the  law  within  a  narrow 
circle.  It  is  not  everybody  entitled  to  the  protection  of  the  government 
that  can  come  before  this  court;  it  is  not  every  one  entitled  to  that  pro- 
tef^tion  who  was  a  loser  by  depredations  on  the  part  of  the  so-called  Con- 
federate government,  by  land  as  well  as  by  sea;  it  was  not  every  one  that 
lost  by  Confederate  cruisers  generally  that  can  come  here.  But  it  t«  every 
person  entitled  to  the  protection  of  the  United  States  in  the  premises^  viz, 
every  such  one  who  sustained  loss  or  injury,  directly  resulting  from  dam- 
age caused  by  the  so-called  insurgent  cruisers  Alahamaj  Floridaj  etc.,  and 
the  Shenandoahf  after,  etc.,  that  ran  come  before  this  court,  and  without 
reference  to  whether  such  person  is  native  born  or  foreign  born,  whether 
naturalized  or  unnaturalized.' 
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"  Since  that  decision,  which  was  pronounced  at  a  very  early 
period  in  the  sittings  of  the  court,  a  large  number  of  claims 
have  been  passed  upon  in  which  the  claimants  were  persons  of 
foreign  birth  not  naturalized,  and  in  every  case  the  court  has 
entered  judgment  in  their  favor  when  they  showed  a  loss  under 
the  provisions  of  the  act,  except  in  the  cases  of  native  bom 
subjects  of  Great  Britain.  No  matter  what  were  the  circum- 
stances or  the  place  of  residence,  if  the  claimant,  not  a  native- 
born  subject  of  Great  Britain,  had  goods  on  board  of  an 
American  vessel  which  were  destroyed  by  the  cruisers,  we  have 
given  him  a  judgment  for  the  value  of  the  goods  destroyed, 
always  provided  he  showed  that  he  did  no  act  during  the  late 
rebellion  inconsistent  with  true  allegiance. 

"An  examination  of  the  judgments  heretofore  entered  will 
show  a  very  large  number  of  cases  of  this  sort,  in  no  one  of 
which  was  the  question  of  the  domicile  of  the  claimant  at  the 
time  of  the  loss  made  a  subject  of  discussion. 

"  One  of  these  cases,  that  of  Levois  r.  The  United  States, 
No.  158,  is  in  all  respects  like  the  present. 

"  He  represented  in  his  petition  that  he  was  born  in  Paris; 
that  during  the  entire  period  of  the  rebellion  he  resided  in 
Paris;  that  he  was  never  naturalized  in  this  country,  and  was 
a  subject  of  France.  It  appeared  from  his  own  testimony 
taken  in  the  case  that  he  had  visited  this  country  prior  to  1851, 
but  from  that  year  to  1867  he  had  constantly  resided  in  Paris, 
and  did  not  during  that  period  visit  the  United  States.  At 
the  time  of  the  breaking  out  of  the  rebellion  he  had  a  house 
of  trade  in  New  Orleans,  at  first  with  one  Vidal  as  partner, 
and  afterwards  with  one  Mathon.  While  in  business  with 
Mathon  this  house  made  a  shipment  of  goods  to  New  Orleans 
which  was  destroyed  by  one  of  the  inculpated  cruisers.  Ma- 
thon being  dead,  Levois  made  claim  as  surviving  partner  for 
the  amount  of  this  loss.  The  case  was  heard,  and  at  first  dis- 
missed on  the  ground  that  the  disloyal  acts  of  his  partner, 
Vidal,  in  the  conduct  of  their  business,  were  imputable  to  him ; 
but  a  rehearing  was  granted,  and  on  further  proofs,  showing 
that  Levois  personally  did  no  disloyal  act,  and  that  he  was 
not  responsible  for  the  conduct  of  Vidal,  the  court,  acting  upon 
the  doctrine  settled  in  the  case  of  Worth,  gave  him  judgment 
for  the  entire  amount  of  his  claim. 

"  Between  that  case  and  the  present  there  are  no  differences. 
Levois  was  a  nonresident  alien,  as  are  the  petitioners  in  the 
case  now  under  consideration. 

"  This  court  has  in  oft  repeated  instances  made  awards  in 
favor  of  seamen  who  were  not  citizens  or  residents  of  this 
country,  whose  only  title  to  protection  arose  from  the  fact  that 
they  were  upon  an  American  ship. 

*'Thc  only  limitation  of  the  right  to  recover  in  this  court 
which  has  been  made  is  in  the  case  of  native-born  British  sub- 
jects, who  have  been  held  under  the  peculiar  circumstances  of 
the  case  not  entitled  as  against  the  negligence  of  their  own 
government  to  protection  in  the  premises. 
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^^The  views  of  the  court  upon  this  question  are  found  in  the 
opinion  of  the  court  in  the  case  of  Worth  before  referred  to. 

"It  may  not  be  amiss,  however,  to  restate  the  view  taken 
by  the  court  in  regard  to  the  exclusions  contained  in  the  last 
clause  of  the  twelfth  section  of  the  act. 

"  The  claimant  is  excluded  unless  he  was  at  the  time  of  the 
loss  entitled  to  the  protection  of  the  United  States  in  the 
premises^  and  unless  he  at  all  times  during  the  rebellion  bore, 
true  allegiance  to  the  United  States. 

"  The  language  of  the  first  exclusion  is  peculiar.  The  words 
are, '  not  entitl^  to  the  protection  of  the  United  States  in  the 
premises;^  not  simply  not  entitled  to  the  protection  of  the 
United  States,  but  not  entitled  in  the  premises. 

"Now,  no  foreigner,  no  alien  nonresident,  is  entitled  to  the 
protection  of  the  United  States  as  to  his  person,  except  under 
special  circumstances.  He  may  have  sought  the  asylum  of 
one  of  our  legations,  and,  being  there  received,  may  be  entitled 
to  protection. 

"A  foreigner  may  be  entitled  to  protection  either  as  to  his 
person  or  as  to  his  property,  or  both.  If  he  is  within  this 
country,  or  on  the  deck  of  one  of  our  vessels,  his  person  and 
his  property  with  him  are  under  our  protection.  And  if  his 
property  alone  is  within  this  country  it  is  entitled  to  and  every- 
where receives  the  same  protection  as  the  property  of  citizens; 
and  so  of  the  property  of  an  alien  nonresident  upon  the  seas 
in  an  American  vessel,  this  government  has  always  extended 
to  it  the  same  protection  as  to  that  of  citizens. 

"  We  think  the  language  of  this  clause  of  the  act  exactly 
adapted  to  a  state  of  facts  like  the  present,  and  that  Congress 
meant  to  say,  '  Whenever,  under  the  circumstances  of  the  case, 
the  person  or  property  of  any  claimant  was  so  situated  as  to 
be  entitled  to  the  protection  of  the  United  States,  you  shall 
award  to  such  claimant  indemnity  for  loss;  but  you  shall  have 
regard  to  the  power  against  whom  protection  is  claimed.  If  a 
claimant  who  either  in  his  person  or  his  property  might  other- 
wise have  been  entitled  to  our  protection,  was  a  native-born 
subject  of  England,  through  whose  negligence  these  losses  oc- 
curred, you  will  not  grant  him  redress.  We  did  not  engage  to 
protect  him  as  against  the  acts  of  his  own  government,  even 
though  as  against  all  the  rest  of  the  world  he  was  entitled  to 
and  would  receive  protection.' 

"  These  considerations  enable  us  to  come  readily  at  the  mean- 
ing of  the  last  of  the  exclusions  above  referred  to,  that  the 
claimant  must  at  all  times  during  the  late  rebellion  have  borne 
true  allegiance  to  the  United  States. 

**In  a  strict  sense,  no  one  but  a  citizen  can  bear  true  alle- 
giance; that  is,  complete,  perfect  allegiance. 

"But  this  court  has  in  numerous  instances  made  awards  to 
persons  not  citizens.  The  case  of  Levois,  above  referred  to,  is 
one.  During  the  entire  period  of  the  rebellion  he  resided  in 
Paris.  He  bore  no  personal  allegiance;  no  duty  was  required 
of  bim  personally,  yet  he  showed  that  he  did  no  act  which  a 
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loyal  citizen  might  not  have  lawfully  done.  He  made  such  a 
use  of  his  property  in  this  country  as  was  conformable  to  law, 
and  so  bore  all  the  allegiance  which  a  nonresident  citizen 
could  be  required  to  bear. 

''Having  done  no  act  to  aid  the  Confederacy,  either  person- 
ally or  by  an  improper  use  of  his  property  here,  the  court 
awarded  him  his  claim.  The  only  doubt  which  arose  in  his 
case,  which  was  twice  argued,  was  whether  his  partner  and 
agent,  Vidal,  in  the  conduct  of  the  business,  did  not  aid  the 
Confederacy. 

"  In  the  cases  of  very  many  sailors  awards  have  been  made 
to  aliens  who  were  not  proved  to  have  been  on  our  ships  but 
for  the  single  voyage  on  which  their  proi)erty  was  destroyed. 

"  In  every  case  hitherto  it  has  been  considered  sufficient  for 
the  claimant  to  show  that  he  did  no  act  at  any  time  in  aid  of 
the  rebellion. 

''It  is  to  be  observed  that  the  allegiance  is  only  during  the 
laU  rebellion. 

"Construing  this  clause  in  connection  with  the  part  that  pre- 
cedes it,  we  think  the  true  meaning  is  that  no  award  shall  be 
made  in  favor  of  any  person  who  was  not  entitled  to  protec- 
tion as  to  his  property  at  the  time  of  his  loss  as  against  the 
British  Government  and  as  against  the  Confederacy,  and  that 
even  if  he  was  entitled  to  such  protection  as  against  both  gov- 
ernments at  the  exact  time  of  his  loss,  yet  if  he  at  any  time 
during  the  rebellion  was  guilty  of  any  breach  of  true  allegiance 
to  the  United  States  he  shall  not  recover  in  this  court. 

"This  seems  to  us  to  furnish  a  construction  of  the  law  con- 
formable to  its  terms  and  consistent  with  reason  and  justice, 
and  entirely  in  harmony  with  all  the  preceding  decisions  in 
this  court. 

"It  gives  full  effect  to  the  principle  for  which  this  court  in 
the  case  of  Worth  assert  that  our  government  has  contended 
from  its  origin,  viz,  'that  the  flag  protects  the  ship  and  every 
person  and  thing  therein  not  contraband.'    (Worth's  case.) 

"The  only  other  objection  to  the  recovery  by  the  claimants 
in  this  case  arises  out  of  the  fact  that  Meyer  had  applied  for 
and  been  admitted  to  the  privileges  of  a  British  subject  in 
India.  It  is  claimed  that  he  conies  within  the  case  of  the 
British  subject  excluded  by  former  decisions  of  this  court. 

"Meyer  was  not  a  native-bom  British  subject,  as  has  been 
the  case  of  every  one  heretofore  rejected.  He  was  nevcT  nat- 
uralized in  England.  The  qualified  naturalization  which  he 
obtained  gave  him  no  rights  of  a  British-bom  subject  in  Eng- 
land. It  only  entitled  him  to  the  enjoyment  of  certain  privi- 
leges in  British  India.  He  did  not  renounce  his  allegiance  to 
his  native  country,  nor  did  he  acquire  the  right  of  protection 
from  Great  Britain,  except  as  to  his  person  and  property  while 
within  the  jurisdiction  of  the  colony  which  gave  him  the  natu- 
ralization. Upon  his  return  to  his  native  country  he  might 
lawfully  bear  arms  against  Great  Britain. 
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"Lord  Chief- Justice  Cockbuni,  in  his  Treatise  on  Nation- 
ality, x>ublished  in  1869,  states  the  British  law  as  to  the  eliect 
of  naturalization  in  the  British  dominions,  as  follows : 

"'By  the  law  of  every  other  country,  naturalizatiou,  if  valid  at  all, 
carries  with  it  a  new  nationality,  and  invests  the  party  naturalized,  not 
only  with  the  status  of  a  subject,  bat  also  with  the  rights,  political  and 
civil  (barring  in  some  respects  the  higher  political  rights),  which  attach 
to  that  status,  including  tho  full  extent  of  protection  to  which  a  subject 
can  be  entitled  in  return  for  the  allegiance  he  owes  to  the  state.  In  this 
country,  on  the  contrary,  since  1851,  the  government,  with  a  view  to  pre- 
vent claims  for  protection  being  made  abroad  by  persons  naturalized  in 
Great  Britain,  has  taken  care,  by  the  terms  of  the  grant,  to  limit  the  effect 
of  naturalization  to  the  dominions  of  the  crown.  *  *  *  Thus  restricted, 
it  is  plain  that  the  eftect  of  naturalization  in  Great  Britain  is  only  to 
remove  the  le^al  disabilities  of  the  alien,  and  to  place  him  as  to  certain 
minor  political  rights,  and  as  to  civil  rights,  on  the  same  footing  as  the 
natural  subject;  and,  further,  that  the  oath  of  allegiance  taken  by  him 
amounts  to  no  more  than  a  promise  of  that  allegiance  which  every  alien 
whileresiding  in  the  realm  is  bound  to  render,  and  must  be  taken  to  carry 
with  it  the  implied  reservation,  that  it  is  to  operate  no  longer  than  while 
the  party  remains  within  the  Queen's  dominions.  When  abroad  he  is  no 
longer  a  subject.  On  his  return  to  his  own  country  his  nationality  of  origin, 
so  far  as  this  country  is  concerned,  would  revive,  and  in  case  of  war  between 
the  two  coantries  he  might  legally  bear  arms  against  Her  Majesty  without 
incurring,  legally  or  morally,  the  guilt  of  treason.  (Ch.  J.  Cockbum  on 
Nationality,  114, 115, 116. )' 

"The  commission  appointed  by  P«.rliament,  composed  of  the 
most  learned  publicists  of  the  kingdom,  and  among  them  Lord 
Clarendon,  Sir  Robert  Phillimore,  Sir  Roundell  Palmer,  W. 
Vernon  Harcourt,  and  Mountague  Bernard,  reported  on  the 
state  of  this  branch  of  law,  and  said : 

"*In  the  case  of  an  alien  born,  naturalization  in  the  United  Kingdom 
under  the  act  of  1844  does  not  confer  any  rights  of  nationality  within  the 
colonies.  (10  and  11  Vict.,  c.  83.)  On  the  other  hand,  colonial  naturaliza- 
tion confers  no  rights  of  nationality  beyond  the  limits  of  the  colony 
granting  naturalization.  ( Reprinted  in  Opinions  of  the  Executive  Depart- 
ment, and  other  papers  relating  to  expatriation,  naturalization,  and  change 
of  allegiance,  Washington,  1873,  nage  73;  U.  S.  Foreign  Relations,  1873, 
part  2,  p.  1241.)' 

"These  citations  seem  to  fully  sustain  the  foregoing  conclu- 
sions as  to  the  legal  condition  of  Meyer,  and  we  do  not  think 
he  comes  within  the  principle  upon  which  we  have  deemed 
native-born  British  subjects  excluded  from  the  benefits  of  the 
law  under  which  we  act. 

"We  therefore  are  of  opinion  that  the  claimants  are  en- 
titled to  recover  the  loss  which  they  have  proved.'' 

*  Eayner,  J.,  who  delivered  the  opinion  in  Worth's  case,  read, 
in  Schreiber's  case,  a  dissenting  opinion,  in  the  course  of  which 
he  said : 

''It  is  true  Meyer  did  not,  in  his  oath  of  allegiance  in  naturalization, 
expressly  'renounce  his  allegiance  to  his  native  country;'  but  that  is  not 
required  in  naturalization  in  England,  nor  does  any  other  country  in  the 
world,  except  our  own,  require  it.  Allegiance  must  exist  in  its  entirety, 
or  not  at  aU.    It  may  be  claimed  by  two  rival  powers — as  tlie  victims  of 
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civil  wars  often  find  to  their  cost — but  it  adnlits  no  divided  possession. 
Allegiance  duo  for  a  nation's  protection,  is  as  exacting  as  that  faithful 
sense  of  moral  duty  spoken  of  by  our  Saviour:  *'So  man  can  serve  two 
mtifiters:  for  either  he  will  hate  the  one,  and  love  the  other;  or  else  he  will 
hold  to  the  one,  and  despise  the  other.'  Does  not  naturalization  in  British 
India  '  make  a  man  liable  to  do  military  duty  ? '  I  venture  to  say  it  does — 
or  would,  if  military  service  were  an  enforced  duty  in  the  United  States. 

''A  resort  to  the  record  will  remove  a  difficulty  in  regard  to  the  subject. 
In  July  1852  an  act  was  passed  by  the  British  Parliament  providing  for 
naturalization  in  British  India.  After  providing  for  the  applicant's  pre- 
senting a  memorial  to  the  East  India  government  'praying  that  the  priv- 
ileges of  naturalization  may  be  conferred  upon  him,'  stating  that  'ho  is 
settled  in  said  territories  or  is  residing  within  the  same,  with  intent  to 
settle  therein,  to  be  signed  and  sworn  to— 

"'The  government  may,  if  they  shall  tliink  lit,  issue  a  certificate  in 
writing,  etc.,  granting  to  the  memorialist  all  the  rights,  privileges,  and 
capacities,  if  any,  as  may  be  excepted  in  such  certificate.  Sec.  8:  Upon 
obtaining  such  certificate,  and  taking  and  subscribing  the  oath,  as  here- 
inafter prescribed,  the  memorialist  shall,  within  the  said  territories  under 
the  government  of  the  East  India  Company,  be  deemed  a  natural-bom 
subject  of  Her  Majesty,  as  if  he  had  been  born  within  the  said  territorien, 
and  shall  be  entitled,  within  the  said  territories,  to  all  the  rights,  privi- 
leges, and  capacities  of  a  subject  of  Her  Majesty  born  within  the  said 
territories.' 

"The  following  is  the  oath  of  allegiance  to  be  taken  by  such  natural- 
ized foreigner : 

"'I,  A.  B.  (here  state  the  description  of  the  person),  do  swear  (or  affirm, 
as  the  case  may  be)  that  I  shall  be  faitliful  and  bear  true  allegiance  to  the 
sovereign  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  of 
these  territories  as  dependent  thereon,  and  that  I  will  be  true  and  faithful 
to  the  East  India  Company.' 

"Sir  Alexander  Cockbum,  in  a  treatise  which  he  has  lately  written 
upon  'Nationality,'  which  may  be  regarded  as  a  standard  of  authority, 
says,  in  speaking  of  the  laws  of  naturalization  in  the  colonies: 

"  'Suffice  it  to  say  that  they  all  require  the  party  naturalized  to  take  an 
oath  of  allegiance,  whereby  ho  takes  on  himself  all  the  obligations  and 
duties  of  a  British  subject,  and  all  admit  the  party  naturalized  to  the 
rights  of  a  British  subject  as  though  he  had  been  born  within  the  British 
colony.' 

"He  says  further  that  in  1865  the  opinion  of  the  law  officers  of  the 
Crown  was  taken  upon  the  subject,  and  that — 

"'According  to  their  views  a  foreigner  duly  naturalized  in  a  British 
colony  is  entitled,  as  a  subject  of  the  Queen  in  that  colony,  to  the  protee- 
tion  of  the  British  Government  in  every  other  state  but  that  in  which  he 
was  born  and  to  which  he  owes  a  natural  allegiance.' 

"The  case  of  Joseph  Lcvois,  surriring  partner^  v.  The  Untied  States,  No.  158, 
is  by  no  means  an  adjudication  of  this  question.  That  was  the  case  of  a 
representative,  a  surviving  partner  of  a  business  firm  which  did  for  many 
years,  and  does  yet,  carry  on  a  mercantile  enterprise  in  New  Orleans,  on 
American  soil,  and  under  American  protection.  I  admit  that',  with  mo, 
Levois  did  barely  escape  the  fatal  objection  of  being  an  unnaturalized 
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foreigner  who  has  continnoasly  resided  in  a  foreign  land.  Hat  the  award 
was  not  to  him  in  his  individual  character ;  it  was  to  him  as  a  memher  of 
a  firm  that  had  invested  their  money  in  onr  country.  That  hnsiness  firm 
was  consequently  entitled  to  the  protection  of  the  government,  and  his 
right  as  surviving  partner  to  recover  the  assets  of  the  firm  and  settle  up 
its  affairs  is  recognized  hy  the  general  municipal  law  of  the  land,  just  as 
in  awarding  to  an  insurance  company  the  amounts  of  its  losses  over  its 
gains  we  do  not  inquire  whether  any  member  of  the  company  may  or  may 
not  be  an  unnaturalized  foreigner,  nonresident  in  our  country.  It  Ih  to 
tbe  corporation  as  a  corporation  we  make  the  award,  because  it  is  the 
corporation  as  a  corporation  that  is  entitled  to  the  benefit  of  our  laws 
and  the  protection  of  onr  government.  And  so  in  regard  to  a  business  firm. 
It  was  to  Levois  as  surviving  partner  of  a  firm  entitled  to  the  benefit  of 
our  laws  and  the  protection  of  our  government  that  we  made  the  award. 
This  court  has  decided  that  any  one  suing  before  it  in  a  representative 
capacity,  as  guardian,  executor,  or  administrator,  agent,  assignee  in 
bankruptcy,  etc.,  may  be  excused  from  the  requirements  of  loyalty,  alle- 
giance, etc.,  without  being  necessarily  entitled  to  the  protection  of  the 
United  States.  And  so  with  Levois,  as  surviving  partner  of  a  mercantile 
firm  located  and  doing  business  in  the  United  States.'' 

Davis,  in  his  report  (pp.  15-17),  summarizes  certain  cases 
as  follows: 

"Joseph  Levois,  surviving  partner  of  the  firm  of  J.  Levois 
&  Co.,  V8.  The  United  States,  No.  158. 

"The  firm  of  J.  Levois  &  Go.  was  composed  of  the  petitioner 
and  Pierre  Ferdinand  Mathon,  who  died  in  1869.  The  partner- 
ship was  formed  in  1862. 

"The  petitioner,  a  Frenchman,  did  not  reside  in  the  United 
States  during  the  rebellion;  his  business  in  New  Orleans  being 
conducted  by  Mathon,  also  a  French  subject.  There  was  no 
averment  in  the  petition  that  the  complainant  bore  true  alle- 
giance during  the  rebellion  to  the  United  States,  or  was  en- 
titled to  its  protection  at  the  time  of  his  loss. 

"The  claim  was  for  the  value  of  certain  merchandise  shipped 
from  New  York  to  the  firm  in  New  Orleans,  on  the  steamship 
Electric  Sparky  which  was  destroyed  July  10, 1864. 

"The  counsel  on  behalf  of  the  United  States  demurred  to 
the  petition — 

"1.  Because  it  does  not  state  that  the  said  petitioner  did,  at 
all  times  during  the  late  rebellion,  bear  true  allegiance  to  the 
United  States. 

"2.  Because  it  does  not  state  that  the  said  complainant  was 
entitled,  at  the  time  of  his  pretended  loss,  to  the  protection  of 
the  United  States. 

"3.  Because  the  said  complainant  was,  at  the  time  of  his 
alleged  loss,  and  still  is,  an  unnaturalized  foreigner,  and  never 
resided  within  the  United  States. 

"After  the  demurrer  was  filed,  complainant  amended  his 
petition,  setting  forth  that  *the  firm  was  entitled,  at  the  time 
5627— Vol.  3 16 
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of  the  loss,  to  the  protection  of  the  United  States  in  the  prem- 
ises, under  the  terms  of  the  treaty  of  February  1855  and  for- 
mer treaties  between  France  and  the  United  States,'  and  *that 
Levois  and  Mathon  did,  at  all  times  during  the  late  rebellion, 
conduct  thcDiselves  as  neutral  foreigners;  and  that  during 
such  time  neither  of  them  committed  any  act  detrimental  to 
the  Government  of  the  United  States,  or  in  violation  of  their 
duties  as  such  neutrals.' 

"There  was  no  argument  on  demurrer,  all  the  questions  of 
law  and  fact  being  considered  at  the  final  hearing,  when  it 
appeared  from  the  testimony  that  up  to  the  close  of  1861  or 
the  beginning  of  1862  Levois  had  been  in  partnership  with 
one  Paul  Vidal,  also  a  French  subject,  residing  in  New  Orleans; 
that  Vidal  was  engaged  in  the  liquidation  of  the  business  oi 
the  firm  under  a  general  power  of  attorney  from  Levois,  from 
the  beginning  of  1862  to  the  occupation  of  the  city  by  the 
United  States  .^roops,  and  that  in  the  course  of  liquidation  he 
purchased  $10,000  of  New  Orleans  city  bonds,  paying  for  them 
in  Confederate  money. 

"The  court  entered  judgment  for  the  respondent.  A  motion 
for  a  rehearing  was  then  filed  and  denied.  Subsequently 
another  motion  for  a  rehearing,  accompanied  by  additional 
testimony,  was  filed  and  granted.  The  additional  testimony 
showed  that  the  firm  of  J.  Levois  &  Co.,  the  complainants,  was 
a  dififerent  firm  from  that  of  which  Vidal  was  a  member;  that 
the  account  between  Vidal  and  Levois  had  never  been  closed; 
that  Levois  had  never  authorized  or  ratified  the  purchase  of 
the  bonds  by  Vidal,  but  considered  it  a  personal  afl'air  of  the 
latter;  that  the  price  of  the  bonds  had  not  been  placed  on  the 
books  of  the  firm  to  the  account  of  profit  and  loss. 

"After  rehearing,  judgment  was  entered  for  the  complainant 
in  the  sum  of  $5,033.21,  with  the  usual  interest. 

"  No  opinion  was  delivered  by  the  court  in  this  case,  and  the 
reasons  for  its  decision  can  only  be  inferred. 

"As  the  opinions  in  the  cases  of  Worth  vs.  The  United  States, 
and  Schreiber  &  Meyer  vs.  The  United  States,  sustained  the 
right  of  an  unnaturalized  foreigner,  not  a  British  subject,  to 
sue  in  this  court,  it  would  seem  that  the  judgment  at  first 
entered  in  favor  of  the  respondent  was  not  intended  to  sustain 
the  third  ground  of  demurrer  by  the  counsel  on  behalf  of  the 
United  States,  but  rather  that  the  purchase  of  the  New  Orleans 
city  bonds  by  Vidal,  together  with  his  possession  and  use  of 
Confederate  money,  was  a  breach  of  neutrality  toward  the 
United  States  which  deprived  him  of  his  right  to  sue;  that 
this  breach  of  neutrality  being  committed  in  his  capacity  as  a 
member  of  the  firm,  was  imputed  to  the  surviving  partner; 
and  that  upon  subsequent  proof  that  the  transaction  of  Vidal 
was  not  imputable  to  Levois,  he  having  repudiated  it  as  a  firm 
transaction,  the  judgment  was  reversed, 

"William  Hutchinson  vs.  The  United  States,  No.  1797. 
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"The  complainant,  a  native  of  Ireland,  *  sailed  out  of  the 
United  States,  and  lived  on  shore  since  1849,' and  'resided 
between  April  13, 1861,  and  April  9,  1865,  both  inclusive,  at 
sea,  sailing  on  vessels  under  the  flag  and  register  of  the  United 
States,  and  in  the  city  of  New  York.' 

"The  claim  was  for  personal  eflfects  and  wages  lost  while  on 
the  Electric  Spark,  July  10,  1864. 

"It  appeared  that  the  complainant  declared  his  intention  to 
become  a  citizen  of  the  United  States  in  1857,  but  was  not  in 
fact  naturalized  until  1865,  after  the  loss  was  sustained  for 
which  he  claimed  indemnity.  Mr.  James  Lowndes,  for  com- 
plainant, called  the  attention  of  the  court  to  section  2174  of 
the  Revised  Statutes. 

"Counsel  on  behalf  of  the  United  States  contended  that  this 
section  of  the  Revised  Statutes,  taken  from  tbe  act  of  June  7, 
1870,  not  being  in  force  at  the  time  of  the  alleged  loss,  the  com- 
plainant was  at  that  time  a  subject  of  Great  Britain,  and, 
under  the  decision  of  the  court  in  Worth  vs.  The  United  States. 
not  entitled  to  recover. 

"Petition  dismissed. 

"Lord  and  Munn  vs.  The  United  States,  No.  233:  Complain- 
ants (copartners,  doing  business  in  New  York  during  the  war) 
claimed  the  value  of  some  wheat  destroyed  on  the  Lafayette. 

"The  complainant,  Lord,  was  born  in  the  United  States,  but 
Munn  was  a  native  of  Ireland,  and  arrived  in  the  United 
States  in  1860,    He  was  naturalized  in  1872. 

"The  petition  was  demurred  to  on  the  ground  that  an  un- 
naturalized foreigner  could  not  claim  indemnity  before  this 
court.  The  demurrer  was  argued  in  connection  with  Worth 
vs.  The  United  States  and  several  other  similai*  claims. 

"The  court  delivered  an  opinion  sustaining  the  demurrer. 
(See  Worth  vs.  The  United  States.)  The  case  was  afterward 
submitted  to  the  court  on  the  evidence,  when  judgment  was 
entered  in  favor  of  'William  G.  Lord,  one  of  the  said  com- 
plainants,' for  a  sum  which  seems  to  be  one  half  the  entire  loss. 

"Rodocanochi,  Sons  &  Co.  v.  The  United  States,  No.  1883: 
The  principal  house  of  this  firm  was  at  Leghorn,  with  branches 
in  London,  Marseilles,  and  Odessa.  The  firm  claimed  for  goods 
destroyed  on  the  Brilliant  and  the  Lamplighter.  All  the  mem- 
bers of  the  firm  were  foreigners;  two  of  them  resided  in  Lon- 
don, and  one  of  them,  Mr.  Michael  Em.  Rodocanochi,  was  a 
British  naturalized  subject  at  the  time  of  the  loss;  the  other 
was  naturalized  in  Great  Britain  in  1868. 

"Mr.  F.  W.  Hackett,  counsel  for  complainants,  contended 
that  the  firm  was  entitled  to  a  judgment  for  the  value  of  the 
goods  as  an  entirety,  and  that  the  fact  that  a  member  of  the 
firm  was  a  British  naturalized  subject  should  not  effect  a 
diminution  in  the  award  of  the  court. 

"The  property  was  Italian  property,  the  domicil  of  the  firm 
being  in  Italy.  (The  Cheshire,  3  Wall.,  231;  Ang.  and  Ames 
on  Corp.,  §  108;  Regina  v.  Arnaud,  9  Q.  B.,  806.) 


Digitized  by  VjOOQ  IC 


2360        INTERNATIONAL  ARBITRATIONS. 

"  While  the  nationality  of  a  corporation  is  that  of  the  sover- 
eignty which  creates  it,  and  that  of  a  firm  is  the  nationality  of 
its  individual  partners,  still,  where  a  firm  has  a  main  house  in 
one  country  with  branches  in  other  countries,  the  analogy 
between  a  corporation  and  a  partnership  is  complete,  and  the 
country  where  the  main  house  is  situated  gives  the  firm  the 
impress  of  its  nationality. 

*'The  requirement  that  a  person  must  be  entitled  to  the 
protection  of  the  United  States  is  satisfied  by  a  firm's  being  so 
entitled,  even  though  a  partner  might  not  be.  (6  Court  of 
Claims,  360.) 

"  Mr.  Michael  Em.  Bodocanochi  is  entitled  to  recover  for, 
his  certificate  of  naturalization  excepted,  *any  rights  and 
capacities  of  a  natural-bom  British  subject  out  of  and  beyond 
the  dominions  of  the  British  Crown  and  the  limits  thereof.' 
He  had  no  right  to  the  protection  of  the  British  Government 
as  to  any  property  'out  of  and  beyond  the  dominions  of  the 
British  Crown,'  and  in  that  is  distinguished  from  a  native-bom 
British  subject.  He  can  fairly  be  considered  as  a  foreigner  of 
some  other  nation  than  Great  Britain.  (App.  Eep.  Brit. 
Comm.  Natln.,  1869,  p.  76;  Foreign  Office  Circular,  8  January, 
1851;  Cockburn  on  Nationality,  pp.  115,  116;  United  States 
For.  Eel.,  1873,  part  2,  p.  1350;  t6t^.,  p.  1351;  Schreiber  & 
Meyer  vs.  The  United  States,  post;  7  and  8  Vict.,  c.  66;  10  and 
11  Vict.,  c.  83;  Worth  vs.  The  United  States  |>ostj 

^'Judgment  was  entered  in  favor  of  the  firm. 

**The  decisions  of  the  court  show  that  aliens  shipping  goods 
on  American  vessels  during  the  rebellion,  or  employed  at  that 
time  as  seamen  on  vessels  owned  and  registered  in  the  United 
States  (except  subjects  of  Great  Britain),  were  held  to  be 
entitled  to  *the  protection  of  the  United  States,' and  to  indem- 
nity for  property  destroyed  by  one  of  the  so-called  insurgent 
cruisers  named  in  the  act  of  June  23, 1874. 

"It  seems  also  to  have  been  held  that  the  allegation  required 
by  the  statute,  that  they  had  ^  during  the  late  rebellion '  borne 
*true  allegiance  to  the  United  States,'  was  in  the  nature  of  a 
negative  declaration,  setting  forth  that  they  had  not  in  any 
manner  aided  or  assisted  the  rebellion.  Proof  of  the  strict 
neutrality  of  aliens,  resident  in  the  United  States,  appears  to 
have  been  held  sufficient  to  sustain  this  allegation. 

<' Claims  of  subjects  of  Great  Britain  were  excluded  on 
special  grounds;  this  exclusion  does  not  seem,  however,  to 
have  been  extended  to  naturalized  subjects  of  Great  Britain, 
apparently  on  aecount  of  the  peculiar  provisions  of  the  Brit- 
ish naturalization  laws." 

In  the  cases  of  IJliza  A.  Pike,  administratrix j 

^^  ""^g^ '7*'"'  V.  The  United  States,  No.  736;  Samuel  Stevens 

etal,  V.  TJie  United  States,  No.  737;  and  SamnH 

Stereiis  et  ah  v.  The   United  States,  No.  775,  a  question  wa^ 

raised  and  decided  as  to  the  simulated  transfer  of  the  ship 
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Martahafij  or  Texan  Star^  by  her  American  owners  to  a  Britisli 
subject  with  an  intention  to  i)revent  her  capture  by  (Confed- 
erate cruisers.  The  case,  as  reported  by  the  (^lerk  of  the  court 
(Davis's  Report,  89),  was  as  follows: 

'^A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

Mr.  C.  C.  Beaman,  jr.,  for  the  complainants: 

"  The  complainants  were  directly  injured  by  the  destruction 
of  the  vessel. 

"  a.  The  transfer  to  Currie  was  merely  colorable  and  was  not 
a  sale. 

"6.  The  bark  would  have  been  condemned  had  she  been 
brought  before  a  prize  court.  (1  Kent  Com.,  p.  87;  Sir  Wm. 
Scott  in  the  Sechs  Geschwistern,  4  0.  Kob.  p.  100;  The  Jemmy, 
4  C.  Rob.  Rep.  p.  31;  The  Omnibus,  6  O.  Rob.  p.  71;  The 
Packet  de  Bilboa,  2  C.  Rob.  p.  133;  The  Andromeda,  2  Wal- 
lace, 481;  The  Cheshire,  3  Wallace,  231;  The  Baip:orry,  2 
Wallace,  474;  The  Bermuda,  3  Wallace,  514;  The  Jenny,.  5 
Wallace,  183.) 

"  c.  The  sale  was  void  as  to  third  parties.  (2  Kent  Com.  p. 
521;  Hamilton  t?.  Russell,  1  Cranch,  310;  The  Princess  Char- 
lotte, Browning  &  Lushington  Rep.  i>.  75.) 

"  d.  The  complainants  are  not  estopped  from  asserting  their 
ownership — 

"1.  As  against  Currie.  (Bigelow  on  Estoppel,  p.  268;  Van 
Rensselaer  r«.  Kearney,  11  Howard,  297;  Ormsby  et  al.  vs. 
Ihmsen,  34  Penn.  State,  462;  Gray  vs.  Bartlett,  20  Pick.  186; 
McCune  rs.  McMichael,  29  Georg.  312;  Jewett  rs.  Miller,  10 
N.  Y.  (Selden)  402;  Hill  vs.  Epply,  31  Penn.  331;  Ferris  vs. 
Coover,  10  Cal.  589;  Tilton  vs.  Nelson,  24  Barb.  595;  Storrs 
vs.  Barker,  6  Johns.  Ch.,  166-170;  Whitfield  vs.  Parfitt,  4  De 
Gex  &  Smale,  240;  Myers  vs.  Willis,  17  C.  B.,  77;  Langton  vs. 
Horton,  5  Beav.  9;  Ring  vs.  Franklin,  2  Hall,  1 ;  Mark  vs.  Pell, 
1  Johns.  Ch.  594;  Strong  vs.  Stewart,  4  Johns.  Ch.  167;  Steere 
vs.  Steere,  5  Johns.  Ch.  1;  3  Phillips  Ev.,  Cowen  &  Hill's 
notes,  1431  et  seq.;  Jones  vs.  Blum,  2  Rich.  (S.  C.)  475;  Hay- 
worth  vs.  Worthington,  5  Blackford,  361 ;  Chapman  vs.  Tunier, 
1  Call,  244;  Dabney  vs.  Green,  4  Hen.  &  Mumf.  101;  European, 
&c.,  Co.  vs.  Boyal  Mail,  &c.,  Co.  4  Kay  &  Johnson,  676;  Gard- 
ner vs.  Cazenove  et  al.,  1  H.  &  N.  423.) 

"2.  As  against  the  United  States.  (La  Flora,  6  C.  Rob.  3, 
and  note  in  index,  p.  2;  Dodson's  Reports,  p.  175,  case  of  the 
Bennet,  Rensse  vs.  Myers,  3  Campbell  (N.  P.)  475.) 

"^.  The  complainants  were  the  legal  owners  of  the  vessel 
under  the  mortgage,  accompanied  by  absolute  power  of  attor- 
ney and  possession.  (6  Opinions  Attorneys-General,  647; 
DeMattos  vs.  Gibson,  1  Johns,  and  Hemming's  Reports,  79; 
Weston  vs.  Penniman,  1  Mason,  306;  Lincoln  vs.  Wright,  23 
Penn.  State  Reports,  76;  Deane  r«.  McGhie,  4  Bing.  45;  Kers- 
will  vs.  Bishop,  2  C.  &  Jer.  529;  Dickinson  rs.  Kitchen,  8  El. 
&  Bl.   789;  Brobst  vs.  Brock,  10  Wallace,   519;   Powell  on 
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Mortgages,  9,  10;  2  Black.  Com.  158;  Littleton,  332;  4  Kent 
Com.  (12tb  ed.)  pp.  162-165;  1  Washburne  Keal  Property, 
562, 567,  568,  569,  570;  Lowell  vs.  Shaw,  15  Maine,  242;  Hotch- 
kiss  V8.  Hunt,  49  Maine,  213;  Ely  vs.  McGuire,  2  Ohio,  372 
(ed.  of  1833);  Wright  vs.  Ross,  36  Cal.  414;  Mo  wry  vs.  Wood, 
12  Wis.  413;  Harding  vs.  Coburn,  12  Met.  333;  Esson  vs. 
Tarbell,  9  Cashing,  407;  Veazie  vs.  Somerby,  5  Allen,  281; 
Woodruff  vs.  Halsley,  8  Pick.  333;  Prat  vs.  Harlow,  16  Gray, 
379;  Gellston  vs.  Hoyt,  13  Johns.  (N.  Y.)  561;  Philips  vs. 
Ledley,  1  Wash.,  p.  226.) 

"/.  Or  the  complainants  were  owners  of  the  vessel,  by  a 
parol  sale  and  delivery  by  Currie.  (The  Amelia,  6  Wall.  18; 
Wardover  vs.  Hogeboom,  7  Johnson,  308;  Sharp  vs.  U.  S.  Ins. 
Co.  14  Johnson,  201 ;  Lamb  vs.  Durant,  12  Mass.  34.) 

'*  Currie  was  not  the  owner.  A  bill  of  sale  does  not  neces- 
sarily change  the  ownership  of  property.  (Horn  vs.  Ketaltas, 
46  N.  Y.,  605;  Boss  vs.  Norvell,  1  Wash.  (Va.)  14;  Brogden 
vs.  Walker,  2  Hen.  &  J.  (Md.)  285;  Reed  vs.  Jewett,  5  Me. 
96;  Caswell  vs.  Keith,  12  Gray,  351;  Fuller  vs.  Parrish,  3 
Mich.  211;  Carter  vs.  Burris,  10  Smede  &  Mar.  (Miss.)  627; 
Despart  vs.  Walbridge,  15  K.  Y.  374;  Tyler  vs.  Strang,  21 
Barb.  198;  Picard  r«.  McCorniick,  11  Mich.  68;  Fowler  t?*. 
Stoneum,  11  Tex.  478;  Howard  vs.  Odell,  1  Allen,  85;  Blanch- 
ard  vs.  Fearing,  4  Allen,  118;  Clarke  vs.  Washington  Ins.  Co. 
100  Mass.  309;  Ward  vs.  Beck,  13  Com.  Bench,  N.  S.  p.  688; 
Collins  vs.  Blanteen,  2  Wilson  (K.  B.)  347.) 

"The  claimants  were  entitled  to  the  protection  of  the  United 
States  in  the  premises.  (Vattel,  book  2,  chap,  c;  President's 
Message,  Dec.  6,  1875;  U.  S.  Statutes  at  Large,  vol.  14,  212; 
Abbott  on  Shipping,  p.  58;  6  Opinions  of  the  Attorneys- 
General,  pp.  648, 649;  The  Margaret,  9  Wheaton,421;  Smith's 
Mercantile  Law,  pp.  143-144;  Parson's  Maritime  Law,  vol.  1, 
p.  39:  Bixby  vs.  Franklin  Insurance  Co.  8  Pick,  86;  Ocean 
Ins.  Co.  vs.  Pollocks,  13  Peters,  157;  Ooolidge  vs.  Ingles,  13 
Mass.  26;  3  Kent  Com.  139,  146,  and  149;  Long  vs.  Duff,  2 
Bos.  &  Pull.  209;  Hatch  vs.  Smith  and  Trustee,  5  Mass.  42; 
Consular  Regulations  of  the  U.  S.  Art.  XVII.) 

<^The  complainants,  at  all  times  during  the  late  rebellion, 
bore  true  allegiance  to  the  United  States.  Their  act  in  trans- 
ferring the  vessel  is  not  evidence  to  the  contrary.  (Vattel, 
book  3,  chap.  10,  sec,  178;  The  Bennet,  Dodson's  Eeports, 
p.  179;  English  Statute  of  1854.) 

"This  claim  has  been  examined  by  the  Department  of  State, 
the  tribunal  of  arbitration,  and  the  British  board  of  trade, 
and  not  criticised.  It  was  included  in  all  presentations  and 
estimates,  and  undoubtedly  included  in  the  award  of  the 
tribunal. 

"  Mr.  J.  A.  J.  Creswell,  for  the  respondent — 

"Cited  statutory  provisions  in  relation  to  vessels  of  the 
United  States  (Customs  Regulations,  Treasury  De])artment, 
1874.  p.  1;  Rev.  Stats.  §  4132,  §  4311,  §  4312,  §  4136,  §  4180, 
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§  4165,  §  4177,  §  4178,  §  4189,  §  4190,  §  4308;  6  Opinions  Attor- 
neys-General, p.  652;  Consular  Regulations,  sees.  219,  220, 221, 
225;  Rev.  Stats.,  §  4172)  and  contended— 

"1.  That  the  bill  of  sale  executed  and  delivered  by  the 
owners,  through  their  agent,  the  master,  to  Currie  did  in  law 
convey  a  good  and  valid  title  to  Currie.  The  fact  that  no  pur- 
chase money  was  paid  would  not  impair  the  validity  of  the 
transfer.  (14  Johns.  210;  20  w?.  338;  3  Har.  &  McHen.  433;  4 
Serg.  &  R.  564;  17  Mass.  249;  4  N.  H.  397;  The  Ariel,  Moore's 
P.  C.  Reports,  Vol.  XI.  p.  131;  1  J.  J.  Marsh,  388;  16  Wend. 
460;  9  Cowen,  266;  1  Bland  Ch.  249;  2  Ham.  182.  Disapprov- 
ing, 1  B.  &  Cres.  704;  2  Taunt.  154;  5  B.  &  Aid.  606;  1  Greenl. 
1;  2  McLean,  543.) 

*'The  pretext  that  the  transfer  was  merely  colorable  will 
not  avail.  (16  sec.  act  Dec.  31, 1792;  The  Margaret,  9  Wheat. 
421.) 

"  The  owners  of  vessel  and  cargo  are  now  precluded  from 
denying  that  she  was  a  British  ship.  (Phil.  Int.  Law,  2  ed. 
1873,  Vol.  111.  pp.  734-5;  Halleck's  Int.  Law,  chap.  20,  sec.  17, 
p.  486;  The  Fortuna,  1st  Dods.  Adm.  R.  87;  The  Success,  tfttcf, 
131;  The  William  Bagaley,  5  Wall.  410.) 

'*  The  complainants  therefore  have  no  standing  in  this  court, 
for  if  they  claim  as  owners  they  must  claim  as  owners  of  a 
British  ship.  There  is  no  justitication  for  a  demand  by  the 
complainants  as  mortgagees  in  possession  or  as  owners  by  sale 
and  delivery  without  paper  title.  (The  Virginius,  14  Opinions 
Attys.  Gen.  340.) 

**  The  complainants  voluntarily  expatriated  the  vessel  and 
placed  her  beyond  the  protection  of  the  United  States. 

**Rayner,  J.,  delivered  the  opinion  of  the  court: 

"  From  the  evidence  in  these  cases  it  appears  that  the  bark 
the  Texan  Star  was  built  in  Boston  in  1858,  and  measured 
798^^  tons.  In  1863  she  was  successfully  engaged  in  the  East 
India  trade,  her  managing  owners  being  Samuel  Stevens  &  Co., 
of  Boston,  and  her  commander  or  master  being  Samuel  B.  Pike, 
who  owned  one-sixth  of  tlie  vessel.  On  July  3, 1863,  Stevens 
&  Co.  wrote  to  Captain  Pike  warning  him  that  one  of  the  Con- 
federate cruisers  was  on  her  way  to  the  East  Indies,  and  saying 
to  him: 

"  *  We  advise  that  you  place  yoxir  ship  under  the  British  flag  immediately 
(or  any  other  flag).  Yon  have  probably  been  advised  by  Atkinson,  Tilton 
&  Co.  of  the  process,  which  is  as  follows:  Yon  are  to  sell  her  and  receive 
notes  in  payment,  and  as  soon  as  the  transfer  is  made  you  to  take  a  mort- 
gage and  give  the  notes  in  payment;  then  receive  an  irrevocable  power  of 
attorney  in  your  favor  to  sell  or  to  manage  the  ship  as  you  please,  receive 
all  moneys,  etc.,  which  will  place  you  in  the  same  position  as  at  present. 
If  yon  find  it  difficult  to  do  this,  and  a  good  price  can  be  obtained,  you 
had  better  sell.  *  *  *  In  regard  to  ship's  employment  in  case  you  do 
not  sell  we  can  only  advise  as  heretofore,  that  you  act  according  to  the 
best  of  your  judgment.' 

"  On  the  11th  of  November  1863  Captain  Pike  arrived  at 
Maulmain,  where  he  received  the  foregoing  letter  from  Stevens 


Digitized  by  VjOOQ  IC 


2364  INTERNATIONAL   ARBITRATIONS. 

&  Co.  At  Maiilmain  Captain  Pike  took  on  a  cargo  of  rice  for 
Singapore.  On  the  13th  of  November  he  wrote  to  Stevens  & 
Co.  doubtfully  about  his  change  of  flag,  saying  he  'would  not 
like  to  make  such  arrangement  unless  he  was  satisfied  with  the 
parties  to  whom  the  transfer  would  be  made.^  On  December  9 
Captain  Pike  again  wrote  to  the  same  parties,  saying,  *  Since 
I  last  wrote  you  matters  in  this  vicinity  have  undergone  a  great 
change.'  He  went  on  to  state  that,  after  completing  his  load- 
ing and  being  about  ready  to  clear  from  the  custom-house,  the 
mail  steamer  from  Singapore  had  arrived,  bringing  news  of  the 
destruction  of  American  shipping  in  the  Straits  of  Sunda,  and 
that  in  consequence  of  this  he  deemed  it  necessary,  for  the 
interest  of  all  concerned,  to  change  the  flag  in  accordance  with 
the  advice  he  had  received. 

"Accordingly  it  was  arranged  that  Captain  Pike  should 
make  a  temporary  transfer  of  the  ship  to  Mark  E.  Currie,  of 
the  house  of  M.  E.  Currie  &  Co.,  and  that  her  name  should  be 
changed  to  the  Martaban ;  that  Currie  should  give  in  return 
a  mortgage  to  the  nominal  vendors  for  the  nominal  considera- 
tion of  80,000  rupees,  with  the  understanding  that  Captain 
Pike  should,  as  master,  continue  to  exercise  the  same  absolute 
control  and  management  of  said  vessel  as  before. 

"It  was  further  agreed  that  Currie  was  to  receive  one  per 
cent  for  his  services  in  the  matter.  All  this  was  accordingly 
done,  and  the  paper- writings  passed.  The  cargo  was  alre^y 
on  board,  12,556  bags  of  rice  of  164  pounds  each,  with  freight 
agreed  upon  at  one  rupee  four  annas  per  bag.  Captain  Pike 
paid  the  cost  of  the  proceedings.  On  the  12th  December  1863 
Captain  Pike  sailed  from  Maulmain,  and  on  the  24th  of  the 
same  month  the  Martaban^  as  then  called,  was  captured  and, 
with  her  cargo,  burnt  by  the  Alabama^  when  within  only  a  few 
hours'  sail  of  Singapore. 

"These  claims  of  the  parties  complainant  against  the  United 
States  for  the  value  of  the  said  ship,  freight,  and  master's  pri- 
vate property  are  preferred  upon  the  grounds,  first,  that  there 
was  in  fact  no  sale  at  all,  and  that  the  right  of  property  in  the 
ship  by  the  owners,  Stevens  and  others,  was  never  divested; 
secondly,  that  even  if  this  be  not  so,  and  the  sale  must  be  re 
garded  as  valid  and  biDding,  yet,  as  mortgagees  retaining  pos- 
session ,  they  must  be  regarded  as  virtual  owners  of  the  property, 
and  are  entitled  to  remuneration  before  this  court. 

"To  the  allowance  of  these  claims  the  counsel  for  the  United 
States  objects.  He  takes  the  position  that  the  claimants  are 
excluded  under  the  operation  of  the  restriction  imposed  on  this 
court  by  the  twelfth  section  of  the  act  of  Congress  establish- 
ing this  court,  as  follows:  ^No  claim  shall  be  admissible  or  al- 
lowed by  this  court  arising  in  favor  of  any  person  not  entitled 
at  the  time  of  his  loss  to  the  protection  of  the  United  States 
in  the  premises.'  That  the  complainants  having  sold  their  ves- 
sel to  a  British  subject,  and  put  her  under  a  British  flag,  the 
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said  vessel  was  British  property;  and  therefore  not  being  en 
titled  to  the  protection  of  the  United  States  in  the  premises j 
they  can  have  no  show  before  this  court. 

"The  act  of  Congress  under  which  this  court  derives  its 
jurisdiction  provides  that  all  claims  are  admissible  before  it 
directly  resulting  from  damages  caused  by  the  so-called  insur- 
gent cruisers  Alabama,  etc.,  and  claims  admissible  must  be  those 
^arising  in  favor  of  persons  entitled  at  the  time  of  loss  to  the 
protec^on  of  the  United  States  in  the  premises.' 

'<  It  is  proven  that  the  claimants  are  American  citizens,  whose 
status  as  to  loyalty,  noncompensation  from  other  quarters,  etc., 
brings  them  within  the  category  of  rightful  claimants,  so  far 
as  that  status  is  concerned.  It  is  proven  that  they  suffered 
loss  and  damage  directly  resulting  from  the  acts  of  the  Con- 
federate cruiser,  either  as  owners  of  the  ship  or  as  mortgagees 
in  possession.  Is  there  any  other  consideration  in  the  premises 
by  which  they  have  forfeited  this  protection!  All  the  facts, 
the  circumstances,  and  the  evidence  go  to  prove  that  the  con- 
veyance of  the  ship  to  Currie  was  never  intended  or  regarded 
by  any  of  the  parties  to  have  any  validity.  It  was  designed 
and  carried  out  in  collusion  and  pretense.  It  was  not  done  in 
the  way  of  trade  or  of  commercial  enterprise.  It  was  not  to 
secure  gain,  but  to  avoid  loss.  There  does  not  appear  to  have 
been  any  attempt  at  secrecy  or  deception,  or  misrepresentation, 
except  as  against  the  common  public  enemy. 

"  Stevens  &  Co.  advised  Captain  Pike  to  place  the  ship 
under  the  flag,  as  a  precaution  against  threatened  danger; 
and  instructed  him  as  to  the  manner  of  proceeding,  empower- 
ing him  to  reserve  to  himself  in  the  mortgage  full  control  and 
management  of  the  ship,  ^  according  to  the  best  of  his  judg- 
ment.' The  evidence  shows  that  about  that  time  there  was  a 
sort  of  panic  with  the  American  shipping  in  the  East  Indian 
seas.  Captain  Pike  seems  to  have  been  reluctant  to  put  the 
ship  under  another  flag,  and  so  far  from  attempting  anything 
clandestinely,  he  first  consulted  Mr.  Brooke,  the  American 
consul  at  Maulmain,  and  applied  to  him  to  aid  him  in  the 
matter.    M.  E.  Currie  &  Co.  wrote  to  Atkinson,  Tilton  &  Co. : 

"  *  We  have  had  the  vessel  transferred  to  onr  Mr.  Currie,  in  order  that 
he  (Captain  Pike)  may  sail  in  safety  from  Southern  privateers.' 

"  B.  J.  Stanley,  an  assistant  in  the  firm  of  Currie  &  Co., 
testified  that  Captain  Pike  was  brought  to  the  office  of  Currie 
&  Co.,  and  introduced  to  them  by  Brooke,  the  American  con- 
sul, to — 

"  'Consider  the  question  of  danger  to  the  vessel  and  her  cargo,  in  con- 
sequence of  the  presence  of  the  Confederate  cruiser  Alabama,  and  to  make 
arrangements  to  avoid  the  same/ 

"Captain  Pike  wrote  to  Stevens  &  Co.  that  he  deemed  it 
necessary,  <for  the  interest  of  all  concerned,  to  change  the 
flag.'  Currie  did  not  pay  a  rupee  for  the  ship,  but  received  a 
commission  of  one  per  cent  for  his  services,  and  even  executed 
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a  mortgage  for  ten  thousand  rupees  more  than  the  nominal 
consideration  of  the  collusive  sale.  Currie  never  claimed  any 
ownership  in  the  vessel,  but  admitted  the  pretended  sale  was 
in  order  to  be  safe  against  danger  from  the  Alabama.  Captain 
Pike,  in  the  terms  of  the  mortgage,  retained  the  absolute  power 
of  attorney  to  manage  and  control  the  vessel  as  he  pleased. 
Captain  Semmes,  in  his  journal,  speaking  of  the  capture  of  the 
Texan  Star,  says  he  asked  Captain  Pike  if  he  did  not  know 
that  the  transfer  was  intended  merely  as  a  cover  to  prevent 
capture,  and  that  Captain  Pike  replied,  •  Yes,  I  do  know  it.' 
Semmes  burned  the  ship,  because  he  was  shrewd  enough  to 
discover  that  the  pretended  transfer  of  the  ship  was  a  sham 
to  escape  him.  He  burnt  her  as  an  American  ship.  Currie 
has  never  interposed  any  claim  to  the  ship.  Great  Britain  did 
not,  through  her  representatives  at  Geneva,  take  the  position 
that  she  was  an  English  ship,  or  attempt  to  evade  her  respon- 
sibility for  the  destruction  by  the  Alabama. 

*'  Looking  at  the  matter,  therefore,  with  all  its  circumstances 
and  surronndjngs,  the  pretended  transfer  from  Pike  to  Currie 
must  be  regarded  as  no  sale  at  all,  but  as  utterly  null  and 
void — intended  as  such  by  all  the  parties  at  the  time,  and  so 
regarded  since — and  that  when  the  vessel  was  destroyed,  she 
was  the  property  of  Stevens  and  others.  There  are,  however, 
other  questions  that  present  themselves,  touching  the  right  of 
the  parties  to  remuneration  by  this  court,  even  admitting  the 
conveyance  of  the  ship  to  have  been  null  and  void.  Although 
the  transfer  was  collusive  and  designed  to  work  no  change  in 
the  ownership  of  the  property,  still  \  he  question  arises.  Are 
the  applicants  estopped  from  pleading  collusion  and  deception? 
Although  such  sale  was  void,  as  against  the  rights  and  inter- 
ests of  third  parties,  was  it  binding  and  operative  on  the  par- 
ties themselves!  Can  they  be  allowed  to  ignore  and  nullify 
their  own  deliberate  acts  with  a  view  to  their  own  benefit t 

**  The  first  point  to  be  considered  here  is,  What  was  the  nature 
of  the  act  done  (seeking  the  protection  of  a  foreign  fiag) — was 
it  wrongful  in  its  character!  Did  it  contravene  public  or  pri- 
vate rights!  It  is  a  well-settled  principle  of  law  that  contracts 
involving  wrong  are  not  to  be  favored.  Chancellor  Kent,  in 
his  Commentaries  (vol.  2,  page  36G),  says,  in  treating  of  con- 
tracts : 

*'  *  The  consideration  must  not  only  be  valuable,  but  it  must  be  a  lawful 
consideration ,  and  not  repugnant  to  law  or  sound  policy,  or  good  moraln. 
Ex  tm-pi  contractu,  actio  non  oritur.  The  reports,  in  every  period  of  the 
Englisn  jurisprudence,  contain  striking  illustrations  of  the  general  rule 
that  contracts  are  illegal  when  founded  on  a  consideration  contra  bonos 
m<we«,  or  one  against  the  principles  of  sound  policy,  or  founded  in  fraud, 
or  in  contravention  of  the  positive  provisions  of  some  statute  law.* 

*<  The  '  consideration '  here  mentioned  by  Chancellor  Kent, 
as  is  evident  from  the  context,  is  to  be  understood  in  its  largest 
and  most  comprehensive  sense.  It  means  something  more 
than  the  simple  quid  pro  quo;  something  more  than  the  mere 
reward  or  expected  benefit  moving  the  parties  to  the  contract. 
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It  looks  specially  to  the  results  and  conseqaences  as  they  may 
involve  the  rights  and  interests  of  others.  It  keeps  in  view 
the  fundamental  principle  of  the  '  social  contract;'  that  every 
man  may  do  what  he  pleases  with  his  own,  so  far  only  as  that 
he  does  not  thereby  encroach  on  the  privileges  of  others.  Did 
the  pretended  sale  of  the  ship  in  the  cases  now  under  consid- 
eration come  within  the  category  of  either  of  the  objections 
presents  by  Chancellor  Kent!  It  can  not  be  said  to  have 
been  '  against  good  morals  or  against  the  principles  of  sound 
policy.'  I  think  the  position  may  be  assumed  that  it  is  a  com- 
mon practice,  recognized  by  the  commercial  nations  of  the 
world,  to  seek  protection  to  private  property  on  the  ocean  by 
a  transfer  of  the  ship  to  a  foreign  flag.  Sir  William  Scott  said 
(see  the  case  of  the  Bennet,  1  Dodson,  182) : 

" '  It  has  been  the  practice  of  aU  times  to  asBumc  dis/pise  for  the  pnrposo 
of  imposing  upon  enemies.  States  in  declared  hostility  frequently  stand 
in  need  of  the  commodities  of  each  other's  country,  and  ships  have  in  all 
times  been  permitted  to  assume  disguise  for  the  purpose  of  supplying 
such  necessaries.  Semble  that  such  disguises,  assumeil  for  the  purpose  of 
deceiving  the  enemy,  are  not  a  ground  tor  condemnation.' 

"  Such  change  of  flag  is  a  safe  precaution,  recognized  by  the 
courts  of  admiralty;  and  such  courts  are  rigid  in  requiring 
that  such  transfers  shall  be  bona  fide  and  absolute,  in  order  to 
escape  condemnation  before  a  prize  court.  The  reason  of  this 
is  that  in  cases  of  lawful  prize  the  rights  of  third  parties  (the 
captors)  are  involved,  and  prize  courts  will  not  allow  legal  cap- 
tures to  fail  and  enemy's  property  to  escape  condemnation  by 
any  collusions  and  deceptive  transfers.  (See  the  cases  of  The 
Jemmy,  4  Rob.  Adm.  Rep.  p.  31;  The  Omnibus,  6  Rob.  Adm. 
Rep.  71;  The  Andromeda,  2  Wallace,  481;  The  Baigorry,  2 
Wallace,  474;  The  Jenny,  5  Wallace,  183.) 

"  Such  transfers  cannot  be  said  to  be  against '  sound  policy.' 
The  commercial  marine  of  its  citizens,  although  private  prop* 
erty,  constitutes  a  material  portion  of  the  power,  wealth,  and 
efficiency  of  every  nation.  Its  commercial  tonnage  is  regarded 
with  pride  by  every  country  as  an  element  of  its  strength. 
Therefore,  any  honestly  entertained  purpose  to  secure  this 
great  element  of  national  power  aud  wealth  by  misleading  the 
public  enemy,  where  no  wrong  to  third  parties  is  involved,  and 
where,  owing  to  the  peculiar  circumstances  of  the  case,  the 
nation  can  not  afford  protection,  is  rather  favored  than  dis- 
couraged by  national  policy.    It  certainly  is  tolerated. 

**Was  the  transfer  to  the  British  flag  of  the  Texan  Star 
'founded  in  fraud!'  This  depends  upon  the  animus  of  the 
parties  in  the  transaction.  All  the  testimony  goes  to  show 
that  Captain  Pike  reluctantly  resorted  to  the  transfer  of  the 
ship  to  the  British  flag  as  the  only  safe  method  of  saving  her 
from  destruction.  The  thing  was  not  done  in  a  corner.  No 
secrecy  was  attempted,  except  as  against  the  public  enemy. 
Mr.  Brooke,  the  official  representative  of  the  American  Gov- 
ernment, was  consulted,  and  sanctioned  the  proceeding.    Ko 
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imvate  gain  or  profit  was  the  object  in  view;  it  even  entailed 
expense  on  Captain  Pike  and  the  other  owners  of  the  vessel. 

"Was  the  transfer  Mn  contravention  of  the  positive  provi- 
sions of  some  statute  law  t '  We  are  not  aware  of  the  existence 
of  any  such  law.  So  far  from  it,  prize  courts  recognize  such 
transfers,  where  they  are  bona  fide,  as  being  valid  and  binding. 
On  the  other  hand,  they  are  very  vigilant  in  examining  and 
exposing  such  transfers  when  they  are  fictitious  and  intended 
to  do  wrong  to  others.  In  many  cases  such  pretended  trans- 
fers to  another  flag  are  either  to  invade  the  rights  of  others  or 
to  violate  the  law,  either  of  the  power  whose  flag  is  abandoned 
or  of  that  whose  flag  is  assumed,  or  to  deprive  legal  captors  of 
rightful  prize.  In  all  such  cases  prize  courts  treat  such  trans- 
fers as  null  and  void.  It  is  readily  admitted  that  if  a  war  had 
existed  between  the  United  States  and  Great  Britain  at  the 
time,  and  the  Texan  Star,  or  Martahan,  had  been  captured  by 
a  British  crniser,  she  would  properly  have  been  condemned  as 
lawful  prize;  or  if  the  Confederate  States  had  had  any  port  to 
which  the  vessel  could  have  been  taken,  she  would  have  been 
condemned — and  why!  Because,  being  truly  an  American 
vessel,  notwithstanding  the  i)retended  sale,  she  would  have 
been  regarded  as  enemy's  property,  therefore  making  such 
capture  lawful  according  to  the  law  of  nations,  and  because 
the  captors  would  have  had  a  just  claim  to  the  captured 
property. 

*^  Because  the  law  regulating  the  action  of  prize  courts  will 
not  listen  to  the  plea  of  change  of  flag  where  the  object  is  to 
deceive  ahd  defrand — and  where  the  consequences  are  to 
impinge  upon  the  rights  of  others,  either  nations  or  individ- 
uals—does it  necessarily  follow  that  a  party  directly  concerned 
may  not  himself  insist  upon  the  nullity  of  such  change  of  flag, 
where  there  is  no  purpose  to  interfere  with  the  rights  of  others 
or  to  violate  any  law  f 

"In  deciding  upon  the  application  of  the  parties  in  these 
cases  the  same  reason  does  not  apply  that  applies  in  prize 
courts.  Here  there  are  no  third  parties  whose  rights  are  to  be 
injuriously  affected.  Here  there  was  no  disposition  to  violate 
any  law  or  to  contravene  any  principle  of  public  policy.  Here 
the  maxim  of  Lord  Coke  seems  to  be  in  point,  ^Mutata  l^gis 
ratione,  mutatur  et  lex,^ 

"There  is  no  law  making  the  assumption  of  the  flag  of 
another  nation  a  crime  as  such,  with  any  special  punishment 
annexed  thereto. 

"True,  the  policy  of  commercial  nations  induces  them  to 
foster  and  protect  their  shipping  interest*.  In  the  United 
States  and  in  Great  Britain  especially  this  i>olicy  encourages 
the  citizen  to  name  and  to  register  and  to  navigate  his  vessel 
as  of  his  own  country.  But,  so  far  as  our  country  is  con- 
cerned, it  is  not  compulsory.  There  is  a  law  of  the  United 
States  that  American  vessels,  unless  duly  enrolled  and  having 
a  license  in  force,  shall  not  be  entitled  to  the  privilege  of  ves- 
sels employed  in  the  coasting  trade  or  fisheries  (see  Kev.  Stat. 


Digitized  by  VjOOQ  IC 


INTERVENTION.  2369 

sec.  4311).  Bat  tliere  is  no  law  compelling  or  reqairiug  regis- 
tration, enrollment,  or  license;  the  law  only  denies  to  vessels 
certain  privileges  if  they  are  not  so  registered,  enrolled,  and 
licensed.  A  citizen  of  the  United  States  may  own  a  vessel 
not  having  such  registration,  enrollment,  or  license,  and  may 
employ  her  in  foreign  commerce.  The  act  of  10th  February 
1866,  chap.  8,  provides : 

***That  no  ship  or  vessel  which  has  been  recorde<l  or  registered  as  an 
American  vessel,  pursuant  to  law,  and  which  shall  have  been  licensed  or 
otherwise  authorized  to  sail  under  a  foreign  flag,  and  to  have  the  protec- 
tion of  any  foreign  government  during  the  existence  of  the  rebellion,  shall 
be  deemed  or  registered  as  an  Amelican  vessel,  or  shall  have  the  rights 
and  privileges  of  American  vessels,  except  under  the  provisions  of  an  act 
of  Congress  authorizing  such  registry.' 

"But  it  does  not  provide  that  no  such  vessel  shall  be  owned 
by  a  citizen  of  the  United  States,  nor  that  the  government  will 
not  protect  him  in  the  ownership  of  such  vessel.  The  act  of 
1792  also  provides  (see  Eev.  Stat.  sec.  4172) : 

"'That  if  any  ship  or  vessel  heretofore  registered,  or  which  shall  here- 
after be  registered,  as  a  ship  or  vessel  of  the  United  States,  shall  be  sold 
or  transferred,  in  whole  or  in  part,  by  way  of  trust,  contidence,  or  other- 
wise, to  a  subject  or  citizen  of  any  foreign  prince  or  state,  and  such  sale 
or  transfer  shaU  not  be  made  known  in  manner  hereinbefore  directed,  such 
ship  or  vessel,  together  with  her  tackle,  apparel,  and  furuiture,  shall  be 
forfeited.' 

"^The  manner  hereinbefore  directed' — that  is,  alluded  to — is 
that  (see  sec.  4171) : 

"  'When  the  master  or  person  having  the  charge  or  command  of  a  regis- 
tered vessel  is  changed,  the  owner,  or  one  of  the  owners,  or  the  new  mas- 
ter of  such  vessel,  shall  report  sach  change  to  the  collector  of  the  district 
where  the  same  has  happened,  or  where  the  vessel  shall  first  be  after  the 
same  has  happened,  and  shall  produce  to  him  the  certiticate  of  registry  of 
such  vessel,  and  shall  make  oath,  etc' 

"  Here  it  will  be  seen  that  the  penalty  of '  forfeiture'  attaches, 
not  to  the  transfer  of  the  vessel  to  a  foreign  flag  (which  is  made 
entirely  lawful  when  the  prescribed  conditions  are  complied 
with),  but  it  is  the  failure  to  report  the  facts  to  the  collector  of 
the  disti*ict  that  works  the  forfeiture.  In  the  case  of  <3aptain 
Pike  and  the  other  owners  of  the  vessel,  it  was  impossible  to 
report  the  facts  to  the  collector  in  order  to  save  the  vessel  from 
forfeiture.  The  vessel  was  destroyed.  The  law  does  not  re- 
quire impossibilities.  Lex  non  eogit  vana  sen  impossibilia.  So 
far  as  the  consequences  to  the  vessel,  the  cargo,  and  the  crew 
were  involved,  the  destruction  of  the  ship  by  the  Alabama 
was  as  if  done  by  the  act  of  God. 

"If  the  captain  of  the  ship  had  returned  with  her  and  had 
not  made  known  the  transfer,  change  of  name,  etc.,  he  would 
have  been  liable  to  the  penalty  of  the  statute;  but  the  penalty 
is  imposed,  not  for  making  the  sale  or  (^hanging  the  name,  but 
for  not  making  the  fact  known  as  required.  He  never  did 
return  with  the  ship,  and  consequently  did  not  violate  the 
statute,  and  the  question  of  forfeiture  is  out  of  the  case  alto- 
gether. 
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"  Supposing  the  couveyauce  of  the  ship  to  Ourrie  to  have 
been  null  and  void,  yet  can  the  complainants  be  allowed  to 
urge  the  invalidity  and  designed  collusion  of  their  own  acts! 
Are  they  estopped  from  denying  the  force  and  virtue  of  their 
own  deed!  They  certainly  would  be  if  thereby  the  rights  and 
interests  of  third  parties  were  to  be  aflfected.  If  the  transfer 
of  the  ship  to  the  British  flag  had  been  a  wrongful  and  illegal 
act,  it  might  be  the  safer  course  to  leave  the  parties  to  reap 
the  consequences  of  their  folly  or  their  crime.  But,  looking  to 
all  the  consequences,  and  the  animus  as  we  are  able  to  judge 
of  it  by  the  testimony,  we  do  not  think  the  law  of  estoppel  ap- 
plies in  this  case.  There  are  no  third  parties  whose  rights  are 
to  be  affected  by  the  denial  by  the  complainants  of  the  valid- 
ity of  the  transfer  to  Currie.  There  is  not  estoppel  as  against 
Currie.  Currie  is  not  here  to  plead  such  estoppel,  and  we  are 
not  called  on  to  go  out  of  our  way  to  protect  the  rights  of  him, 
a  British  subject.  Bouvier,  in  his  Law  Dictionary,  defines 
estoppel : 

<<  *  Where  a  fact  has  been  admitted  or  asserted  for  the  purpose  of  influ- 
encins  the  conduct  or  deriving  a  benefit  from  another,  so  that  it  can  not  be 
denied  without  a  breach  of  good  faith,  the  law  enforces  the  rule  of  good 
morals  as  a  rule  of  policy,  and  precludes  the  party  from  rei>udiating  bin 
representations  or  denying  the  truth  of  his  adminsions.  »  •  *  The 
principle  has  come  to  be  applied  in  all  cases  where  one,  by  words  or  con- 
duct, willfully  causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own  private 
position.' 

"The  same  doctvuie  of  estoppel  as  laid  down  by  the  Supreme 
Court  of  the  United  States,  in  Van  Rensselaer  vs.  Kearney 
(11  Howard,  297),  seems  to  be  specially  applicable  in  the  cases 
before  us.    Mr.  Justice  Nelson  then  said : 

'^'Estoppel  bars  the  truth  only  in  the  case  where  its  utterance  would 
convict  the  party  of  a  previous  falsehood ;  would  be  the  denial  of  a  pre- 
vious affirmation  upon  the  faith  of  which  persons  had  dealt  and  pledged 
their  credit  or  expended  their  money.  It  is  a  doctrine,  therefore,  when 
properly  understood  and  applied,  that  oon<*ludes  the  truth  in  order  to  pre- 
vent fraud  and  falsehood,  and  imposes  silence  on  a  party  only  when,  in 
conscience  and  honesty,  he  should  not  be  allowed  to  speak. 

**  'The  doctrine  as  to  estoppel  declares  the  truth  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a  previous  falsehood,  upon  the 
faith  of  which  persons  had  dealt,  pledged  their  credit,  or  expended  their 
money.* 

*' Currie  is  not  within  the  category  of  this  doctrine,  even  if 
he  were  a  party  contestant  here,  which  he  is  not.  So  far  from 
being  misled  by  falsehood  or  breach  of  faith,  he  was  a  willing 
party  to  the  transaction.  There  is  a  concurrence  of  decisions 
in  many  of  the  States  of  the  Union  in  favor  of  the  doctrine 
that  no  one  can  plead  the  acts  or  declarations  of  another  by 
way  of  estoppelj  except  where  he  has  himself  been  misled  or 
deceived  thereby. 

'<  The  complainants  are  not  estopped  as  against  the  United 
States.  In  the  first  place,  they  have  not  misled  or  deceived  the 
United  States.  In  the  second  place,  the  United  States  does 
not  occupy  the  position  of  a  party  litigant,  with  rival  interests 
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to  defeud,  but  rather  the  position  of  a  '  respondent '  to  an 
appeal  to  its  protection  in  a  transaction  where  the  complain- 
ants suffered  loss,  in  an  effort  to  protect  its  commercial  marine 
against  a  public  enemy. 

"The  cases  cited  to  prove  that  a  colorable  transfer  to  a 
foreign  flag  can  not  be  relied  upon  to  save  a  vessel  from  con- 
demnation by  a  prize  court  do  not,  as  it  seems  to  me,  apply  in 
the  cases  before  us.  In  the  case  of  the  Margaret  (9  Wheat.  421 ), 
the  transfer  was  to  the  Spanish  flag,  for  the  avowed  purpose 
of  evading  the  Spanish  i'evenue  laws,  which  involved  a  loss  of 
money  to  the  Government  of  Spain.  Mr.  Justice  Story  said 
well  in  that  case : 

*^  'There  is  certainly  nothing  in  this  record  that  shows  that  the  inten- 
tion mi^ht  not  also  have  been  to  evade  the  American  revenue  laws;  for 
the  obvious  purpose  of  keeping  the  Spanish  master  and  papers  on  board 
was  to  assume  the  American  character  in  our  ports,  and  to  reassume  the 
Spanish  character  on  the  next  voyage,  so  that  the  parties  might  obtain 
the  fullest  benefit  of  the  double  papers.' 

<*  The  question  was,  whether  the  vessel  was  forfeited  to  the 
government  under  the  act  of  1792.  The  rights  of  third  parties 
were  involved.  The  proceeding  was  *  against  the  principles  of 
sound  policy — founded  in  fraud — and  in  contravention  of  a 
positive  provision  of  law.'  In  such  a  case,  of  course,  the  par- 
ties defendant  were  not  allowed  to  plead  the  invalidity  of  their 
own  acts. 

"In  the  case  of  the  Fortuna  (1  Dods.  Adra.  Rep.  87),  the 
sale  was  by  an  American  owner  to  a  Portuguese,  with  a  view 
to  fitting  her  out  as  a  slave  ship.  She  was  confiscated  on  the 
ground  that  Great  Britain  and  the  United  States  having  de- 
clared the  slave  trade  to  be  beyond  the  pale  of  national  pro- 
tection, the  sham  sale  of  the  vessel  was  void  because  of  the 
criminality  of  the  purpose  intended. 

"  In  the  case  of  the  William  Bagalley  (5  Wallace,  410),  the 
vessel  was  captured  in  an  attempt  to  run  the  blockade  at 
Mobile.  She  was  sailing  under  the  Confederate  flag,  and  the 
court  simply  refused  to  recognize  the  intervention  of  a  part 
owner  of  the  vessel,  who  had  remained  loyal  during  the  war. 

"In  the  case  of  the  Success  (1  Dods.  Adm.  Eep.  131),  the 
vessel  was  condemned  for  a  violation  of  the  British  orders  in 
council  of  January  1810,  which  prohibited  intercourse  between 
all  ports  from  which  British  ships  were  excluded.  She  was 
captured  while  prosecuting  a  voyage  from  Gottenburg  to 
Malmo,  under  the  Swedish  flag;  and  the  evidence  showed 
that  the  cargo  and  a  moiety  of  the  ship  was  Swedish  property, 
and  the  other  moiety  was  British  ])roperty. 

"  In  these  cases  mentioned,  all  of  which  were  prize  cases,  the 
condemnation  was  not  by  way  of  punishment  or  forfeiture  for  the 
desertion  of  one  flag  and  the  seeking  the  protection  of  another. 
The  courts  simply  declared  that  they  could  not,  by  a  fictitious 
transfer  of  the  property  and  change  of  flag,  avoid  the  respon- 
sibility that  would  attach  to  them  in  their  original  character; 
that  when  engaged  in  or  preparing  to  commit  any  unlawful 
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act,  or  to  impinge  upon  the  rights  of  othei's,  alj  such  collusive 
and  deceptive  transfers  for  the  objects  mentioned  should  avail 
nothing  before  prize  courts. 

"  Even  admitting  the  sale  of  the  ship  from  Captain  Pike  to 
Currie  was  valid  and  binding,  and  that  the  complainants  are 
estopped  from  pleading  the  nullity  of  the  sale  and  the  invalidity 
of  the  transfer,  still  it  seems  that  the  complainants,  in  virtue  of 
the  mortgage,  accompanied  by  unqualified  powerof  attorney  and 
possession,  must  be  regarded  as  the  legal  owners  of  the  ship. 

"  The  well-recognized  policy  of  the  law,  resting  on  an  unin- 
terrupted series  of  decisions,  is  peculiarly  favorable  to  mort- 
gagees in  possession.  If  the  deed  from  Pike  to  Currie  was 
valid,  the  mortgage  from  Currie  to  Pike  must  also  have  been 
valid.  Mr.  Justice  Strong,  in  the  case  of  Brobst  vs.  Brock 
(10  Wallace,  519),  in  the  United  States  Supreme  Court,  thus 
expounds  the  doctrine  of  the  effect  of  mortgage: 

"  'As  between  the  parties  to  the  iustnimeiit  or  their  privies,  it  is  a  grant 
which  operates  to  transmit  the  legal  title  to  the  mortgagee,  aud  leaves  to 
the  mortgagor  only  a  right  to  redeem.  *  *  *  Courts  of  equity  as  fully 
as  courts  of  law  have  always  regarded  the  legal  title  to  be  in  the  mortga- 
gee until  redemption/ 

^'True,  this  case  involved  the  title  to  real  property,  but  the 
law  leans  still  more  favorably  to  mortgagees  in  possession  of 
personal  property.  The  books  abound  with  cases  that  recog- 
nize a  mortgagee  in  possession  as  the  legal  owner  of  the  prop- 
erty, and  as  entitled  to  the  rights  and  privileges,  and  liable  to 
the  duties  and  responsibilities,  of  ownership.  The  mortgagee 
of  a  ship  may  take  out  a  register  in  his  own  name,  and  even 
before  delivery,  and  may  exercise  the  rights  of  ownership.  A 
mortgagee  of  a  ship  may  maiutain  an  action  of  replevin  against 
an  attjiching  creditor,  and  also  against  one  claiming  to  have 
purchased  from  the  mortgagor.  A  mortgagee  of  personal 
property  may  maintain  trespass  against  a  stranger  who  takes 
it  from  the  possession  of  the  mortgagor,  even  in  cases  where* 
the  debt  is  not  yet  due,  and  has  not  come  into  the  mortgagee's 
possession,  and  even  where  the  mortgage  is  not  recorded.  (See 
the  following  cases:  De  Mattos  vs,  Gibson,  1  Johnson  and 
Hemming,  79  Eug.  Chanc.  Rep.;  Weston  r«. Pen niman,!  Mason 
U.  S.  Circuit  Eep.  306;  Ring  vs.  Franklin,  2  Hall  N.  Y.  Rep.  1  j 
Esson  vs.  Tarbell,  9  Cushing's  Mass,  Rep.  407;  Harding  vs. 
Coburn,  12  Metcalf 's  Mass.  Rep.  333.) 

'*The  above  decisions  clearly  show  that  even  if  the  deed  to 
Currie  was  binding,  still  the  legal  title  was  in  the  complain- 
ants, as  mortgages  in  possession,  and  that  as  such  they  pos- 
sess all  the  rights  and  remedies  recognized  as  pertaining  to 
absolute  ownershii).  In  a  late  case  decided  in  England  it  was 
held  where  a  ship  was  mortgaged  to  secure  a  loan  from  the 
mortgagee  to  the  owner,  that  by  reason  of  the  mortgage  the 
mortgagee  became  the  rightful  owner  of  the  shij).  (See  Dick- 
erson  vs.  Kitchen,  8  Ellis  &  Blackburn,  789.)  This  was  in  con- 
formity with  the  settled  doctrine  in  such  cases.     In  the  case  of 
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VVesterdell  vs.  Dale  (see  7  Term  Bep.  312),  Lord  Keuyon  held 
that— 


that— 

**'  As  to  the  cases  respecting;  a  mortgagee  of  a  ship,  whether  in  or  out  of 

Ikohsession,  he  is  the  legal  owner,  and  must  be  so  considered  in  a  court  ol* 
aw,  notwithstanding  his  title  is  subject  to  equitable  interests/ 

^'The  fact  that  Gaptaiu  Pike,  in  bis  own  right  and  as  the 
agent  of  others,  with  full  powers,  was  in  the  actual  and  peace- 
able possession  of  the  vessel  when  she  was  destroyed,  gives 
him  a  status  as  complainant  before  this  court — as  it  would 
have  given  him  the  right  to  maintain  sin  action  for  any  tort 
against  the  ship.  (See  Gelston  vs,  Hoyt,  13  Johnson,  J^.  Y. 
Rep.  561.) 

''As  to  the  effect  of  a  mortgage  upon  freight,  the  principle 
is  well  recognized  in  the  English  courts  that  a  mortgage  of  a 
ship  carries  with  it  the  freight,  and  the  mortgagee  intervening 
by  takiug  ]K)sse8sion  before  the  freight  be(iomes  payable,  is  en- 
titled as  against  the  mortgagor  or  his  assignee  in  bankruptcy. 
(See  Rusden  vs.  Pope,  3  Law  Register  Exchequer  Rep.  269,37 
ditto,  137.) 

"The  counsel  for  the  United  States  in  his  forcible  argument, 
and  also  in  his  very  able  brief  tiled  in  these  cases,  takes  the 
ground  that  the  entire  proceeding,  first  of  a  pretended  sale 
from  Pike  to  Ourrie,  and  then  of  a  mortgage  from  Currie  to 
the  complainants,  was  irregular,  illegal,  according  to  British 
law,  and  an  attempted  fraud  upon  the  British  Government, 
and  therefore  should  not  receive  relief  or  countenance  from  this 
court.  He  earnestly  urges  the  points  that  ships  belonging  to 
British  subjects  must  be  registered  under  the  merchant-ship- 
ping act  in  order  to  be  recognized  as  British  ships;  that  in 
order  to  obtain  such  registration  the  person  applying  must  sub- 
scribe a  declaration,  denying  that  any  alien  holds  any  legal  or 
beneficial  interest  in  such  vessel;  that  no  notice  of  any  trust, 
express,  implied,  or  constructive,  shall  be  recorded  or  entered 
by  the  registrar;  that  the  movement  to  procure  fraudulent 
documents  and  get  the  ship  registered  as  a  British  ship,  when 
there  was  no  intention,  in  fact,  ot  changing  her  American 
character,  involved  conspiracy  and  combination  to  override 
the  law  and  impose  a  simulated  British  ship  upon  the  Govern- 
ment of  Great  Britain ;  and  that  if  the  whole  facts  of  the  case 
should  be  exposed  upon  a  proceeding  to  enforce  such  a  mort- 
gage in  a  British  court,  the  mortgage  would  be  at  once  de- 
clared a  fraud  on  British  law.  Admitting  all  this  to  be  true, 
yet,  with  all  deference  to  the  learned  counsel  for  the  United 
States,  1  do  not  see  how  that  should  affect  the  status  of  the 
applicants  before  this  court.  They  may  have  blundered;  they 
may  have  acted  illegally,  judging  from  a  British  standpoint, 
but  are  we  called  on  to  take  judicial  cognizance  of  these  facts! 
Conspiracy  and  combination  to  defraud  is  a  judicial  fact,  the 
result  of  investigation  and  trial.  No  such  stigma  as  that  sup- 
I>o8ed  has  been  put  on  the  acts  of  the  complainants  by  any 
5§27— Vol.3 10 
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court — 110  such  annulment  of  the  mortgage.  Was  their  loss  of 
the  ship  owing  to  the  facts  of  the  sale  and  mortgage?  Was  it 
not  owing  to  other  causes  altogether  extraneous  to  the  nego- 
tiations between  Pike  and  Curriet 

*'  The  counsel  for  the  United  States  admits  that  the  sale  of 
the  ship  to  Ourrie  by  Pike  was  a  valid  sale,  as  against  the 
vendors,  and  that  it  transferred  the  right  of  property  in  the 
ship  to  a  British  subject.  He  also  admits  that  ^  as  against 
Ourrie  the  mortgage  might  be  maintained  upon  the  doctrine  of 
estoppel.'  Although  the  mortgage  was  not  registered,  that 
was  not  material  as  against  Ourrie,  and  it  has  not  been  set 
aside  in  any  British  court  for  illegality.  Although  the  mort- 
gage may  not  have  been  recorded  according  to  the  require- 
ments of  the  British  statute,  that  could  not  affect  its  validity 
as  between  Pike  and  Ourrie,  or  enable  anyone  but  subsequent 
mortgagees,  purchasers,  or  creditors  to  contest  the  force  of  the 
mortgage,  although  it  ma}'  not  have  been  recorded.  (See 
Kent's  Oom.  vol.  4,  p.  108,  12th  edition.) 

"Although  the  British  shipping  act  required  that  the  regis- 
tration of  the  ship,  as  a  British  ship,  should  have  been  done 
with  all  due  forms  and  conditions,  still  the  neglect  of  such 
registration,  while  it  might  deprive  the  ship  of  certain  rights, 
privileges,  and  advantages  appertaining  to  lawfully  registered 
ships,  could  not  affect  the  question  ot*  the  right  of  property 
under  the  sale  and  mortgage.  Shall  we  summarily  dismiss  the 
complainants  because  they  may  have  blundered  into  a  neglect 
or  violation  of  British  law,  while  endeavoring  to  avoid  the 
misfortune  that  has  brought  them  as  i>etitioners  to  our  barf 

"Stress  has  been  laid  by  the  United  Suites  counsel  upon  the 
fact  that  x)rize  courts  look  with  disfavor  on  mortgages  and  other 
beneficial  interests,  set  up  to  captured  property;  and  he  cites 
the  cases  of  the  Hampton  (o  Wall.,  372),  the  Aina  (Spink's 
Eccles.  and  Adm.  Rep.  315),  the  Ida  (Si)ink's  do.  3,31),  the 
Maria  (11  Moore's  Privy  Council  Kep.  271),  the  Amy  War- 
wick (2  Sprague,  150),  to  sustain  the  position.  That  is  all 
very  true,  and  for  the  reason  that  prize  courts  cannot  stop  to 
investigate  all  the  niceties  and  details  of  beneficial  interests  in 
captured  property.  They  interfere  with  and  impinge  upon  the 
rights  of  others,  captors  in  prize  cases. 

"Chancellor  Kent  (vol.  1,  page  87)  says:  '  If  prize  courts 
were  to  open  the  door  to  equitable  claims,  there  would  be  no 
end  to  discussion  and  imposition.'  In  the  case  of  Hampton  (5 
Wall.  372)  Mr.  Justice  Miller  says: 

"  *If  the  claim  of  a  mortgage  t  were  once  admitted  in  these  coiirtB,  there 
wonid  be  an  cud  of  all  prize  coudeinuation.s.  Ah  soon  as  a  war  was  threat- 
ened, the  owners  of  vessels  and  cargoes  wliich  might  be  so  situated  ns  to 
be  subject  to  a  capture  would  only  ha.  e  to  raise  a  sufficient  sum  of  money 
on  them  by  bona  Jldv  mortgages  to  intlemuify  them  in  cases  of  such  capture.' 

''It  is  not  because  the  admiralty  courts  have  any  special 
spite  against  mortgagees |>er  se,  but  because  it  would  be  iinpos- 
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sible  to  preserve  the  old  landmarks  of  the  prize-court  system, 
and  to  preserve  and  enforce  the  laws  regulating  capture,  if  the 
prize  courts  had  to  take  cognizance  of  and  settle  vexed  ques- 
tions of  equitable  interests  constantly  arising.  But  the  same 
reason  does  not  apply  in  this  court.  Because  prize  courts 
eschew  discnmination  between  absolute  ownership  and  mort- 
gages and  equitable  interests,  is  no  reason  why  this  court 
should  look  on  them  with  disfavor  or  impatience.  There  is  no 
reason  why  this  court  should  adopt,  as  the  standard  of  its  duty 
or  the  measure  of  its  generosity,  the  principles  by  which  prize 
courts  regulate  their  action  on  the  subject  of  mortgiige. 

*'We  <lo  not  think  we  could  do  strict  justice  to  those  persons 
whom  it  was  the  purpose  of  Congress  to  relieve,  by  adhering 
technically  to  the  principles  governing  the  admiralty  courts, 
whether  by  'instance' jurisdiction  in  time  of  peace,  or  <  prize' 
jurisdiction  in  time  of  war.  While  keeping  within  the  limits 
of  *the  principles  of  law'  in  .'idmiralty,  wherever  applicable, 
we  are  constantly  in  danger  of  insensibly  falling  into  the  rigid 
technicality,  which  is  inevitable  for  their  guidance  in  courts  of 
admiralty.  In  cases  arising  before  such  courts  there  are  indi- 
vidujil  parties  litigant,  whose  conflicting  rights  have  to  be  pro- 
tected and  adjudicated.  In  prize  courts  the  rights  of  ci^ptors 
have  to  be  protected;  and  behind  all  personal  rights  involved 
there  are  certain  great  elementary  i)rinciples  of  sectional  policy 
and  sectional  interests  that  every  maritime  and  commercial 
country  must  scrupulously  guard  and  maintain. 

"  In  this  court  our  duties  are  somewhat  peculiar.  After  dis- 
charging a  great  and  important  trust,  our  task  will  be  ended, 
and  we  shall  become functi  officio.  Here  there  are  no  individ- 
ual parties  litigant,  whose  conflicting  rights  have  to  be  weighed 
with  so  much  exactitude.  The  government  allows  itself  to  be 
sued  as  an  act  of  grace.  It  invites  the  citizen  to  its  protecting 
generosity.  To  be  sure,  it  demands  that  the  great  landmarks 
of  the  law  must  be  kept  in  sight;  otherwise  we  would  not  be  a 
court,  and  our  decisions  would  lack  uniformity  and  system. 
But  within  the  purview  of  the  'principles  of  law'  we  are  to  de- 
cide according  to  'the  merits  of  the  several  cases.'  These  last 
quoted  words  are  not  unmeaning.  They  are  not  put  there  as  a 
mere  platitude* 

**There  are  many  cases  in  the  admiralty  reports  which  are 
so  variant  in  their  conclusions  (although  based  on  concurrent 
principles  of  law)  that  if  we  were  to  attempt  to  conform  our 
flecisions  to  those  in  prize  cases  we  should  find  ourselves  in 
endless  confusion.  In  many  cases  (viz,  the  Vigilantia^  1  C. 
liob.  13;  the  Vroic  Elizabeth,  5  C.  Hob.  2;  the  Vrow  Anna 
Catherina^  5  C.  Rob.  167;  the  Fortnna,  1  Dodson,  87;  the  Suc- 
cess^ 1  Dodson,  130)  the  courts  of  admiralty  have  decided 
that  a  ship  captuie<U  sailing  under  the  flag  and  papers  of  an 
alien  enemy,  shall  abide  the  consequences  of  its  own  act;  that 
it  shall  not  be  allowed  to  disclaim  and  ignore  the  nationality 
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of  its  own  selection;  that  the  party  who  takes  the  beiiefit  of 
the  flag  and  pass  of  another  country  is  bound  by  them,  when 
they  turn  to  bis  disadvantage.  On  the  other  hand,  there  are 
many  cases  reported  (viz,  the  Bemon,  1  O.  Rob.  1;  the  Umbden^ 
1  0.  Jiob.  17;  the  Endrauglit,  1  C.  Rob.  2<);  the  OmnibuSj  G 
0.  Rob.  71)  where  ships  ostensibly  transferred  to  neutrals, 
and  sailing  under  neutral  flags,  with  neutral  documents,  yet 
really  belonging  to  alien  enemies,  have  been  condemned  as  be- 
longing to  the  real  and  not  the  assumed  nationality.  In  such 
cases  the  court  not  only  allowed  but  favored  and  encouraged 
evidence  to  show  that  the  transfer  was  fraudulent  and  simu- 
lated, and  therefore  not  to  be  regarded. 

"!Now,  which  rule  shall  this  court  follow  in  deciding  cases 
before  us?  Shall  we  say  that  inasmuch  as  .Captain  Pike 
changed  his  flag  of  his  own  accord,  at  the  hazard  of  conse- 
quences, he  shall  not  now  be  allowed  to  repudiate  his  own  act, 
and  prove  to  us  the  sale  was  a  simulated  one,  and  that  his 
ship  continued  in  fact  to  be  aii  American  ship,  notwithstand- 
ing the  collusive  sale!  Or  shall  we  decide,  in  conformity  with 
the  other  class  of  cases,  that  the  pretended  sale,  being  a  sham 
and  disguise  for  temporary  security,  was  no  sale  at  all,  and  the 
ship  continued  to  be  an  American  ship!  We  think  we  should 
not  be  governed  by  either  class  of  decisions,  so  far  as  award- 
ing judgment  is  concerned.  We  fully  admit  the  soundness  of 
these  decisions,  most  of  which  were  by  that  gi'eat  judge,  Sir 
William  Scott,  as  applicable  in  the  cases  as  presented  before 
him.  We  also  admit  there  is  really  no  inconsistency  in  the 
decisions  upon  these  two  classes  of  cases,  although  variant  in 
their  results.  They  were  both  right,  viewed  from  the  stand- 
point of  the  established  principles  governing  prize-court  adju- 
dications. But  we  are  not  sitting  as  a  prize  court.  Let  us 
suppose  a  case  by  way  of  illustration.  The  Confederate  States 
were  recognized  as  entitled  to  belligerent  rights  by  the  Euro- 
pean powers.  Suppose  the  Confederate  States  had  been  at 
war  with  Great  Britain,  instead  of  the  United  States,  and  had 
captured  the  Martaban  as  a  British  ship;  suppose  she  had  had 
the  benefit  of  a  prize  court  before  which  to  carry  her  prizes, 
and  suppose  we  had  composed  that  court.  According  to  the 
principles  of  law  applicable  in  such  cases,  we  would  have  had 
to  condemn  her  as  lawful  prize.  We  should  have  had  to  say 
to  Captain  Pike,  'You  selected  your  nationality  and  your  flag; 
it  has  got  you  into  trouble;  we  can  not  allow  you  to  repudiate 
your  own  deliberate  act,  and  therefore  we  shall  not  entertain 
the  question  as  to  whether  the  vessel  was  transferred  to  the 
British  flag  coUusively  or  in  good  faith.' 

**On  the  other  hand,  suppose  the  Martaban^  captured  as  she 
was,  as  an  American  ship,  notwithstanding  her  British  flag 
and  her  British  register.  I  suppose  we  would,  without  doubt, 
have  condemned  her  as  a  lawful  prize  to  the  Confederate 
States  steamer,  the  Alabama^  and  have  admitted  testimony  to 
prove  that  she  w£^  in  f^t  an  American  ship,  and  that  th^ 
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transfer  to  the  British  liag  was  a  met  e  preteuse  and  attempted 
deceit. 

"But,  I  repeat,  we  are  not  sitting  as  a  prize  court.  We 
have  no  crowd  of  captors  clamoring  for  their  shares  of  the 
prize  money  and  reminding  us  of  the  decisions  in  cases  of 
capture.  The  warning  and  admonition  we  hear  is  that  of  a 
beneficent  and  paternal  government,  saying  to  us,  'Don't  dis- 
regard the  great  principles  of  law,  on  which  our  tree  institu- 
tions re'y  for  safety,  but  within  that  condition  we  confide  in 
your  sound  discretion  and  your  sense  of  justice  to  distribute 
this  fund,  with  a  view  to  the  merits  of  the  several  cases.' 

"This  court  will  not  lay  down  any  standard  of  moral  delin- 
quency or  shortcoming  whicth  may  affect  the  capacity  of  any- 
one to  appear  before  us  as  complainant.  Whether  Stevens 
and  others,  in  their  eager  effort  to  avoid  danger,  may  have 
complicated  their  affairs  and  jeopardized  their  interests, 
whether  a  British  court  might  have  pronounced  the  simula^id 
sale  and  subsequent  mortgage  as  an  attempt  to  defraud  and 
swindle  British  law  and  British  interests,  are  questions  with 
which  this  court  has  nothing  to  do. 

"The  argument  that  prize  courts  will  not  recognize  the  dis- 
tinction between  legal  and  equitable  interests,  or  allow  any 
such  rival  claims  to  interfere  with  their  action  in  proceeding 
to  condemnation  of  the  vessel  or  cargo  of  an  enemy,  proves 
too  much  for  the  purpose  for  which  it  is  introduced.  It  shows 
that  prize  courts  make  no  distinction  between  mortgagees  and 
original  owners;  in  fact,  that  mortgagees  are  to  be  regarded  as 
the  owners. 

"If  mortgagees  are  liable  to  the  same  responsibilities  and 
dangers  involved  in  capture  as  the  original  owners,  they  cer- 
tainly should  be  entitled  to  the  same  measure  of  remuneration 
and  redress  from  any  party  bound  to  afford  such  remuneration 
and  redress.  Was  not  Great  Britain  as  much  bound  to  make 
redress  to  an  American  mortgagee  that  suffered  from  the  dep- 
redations of  the^AZoZ^ama  upon  the  mortgaged  property  as  to 
an  American  mortgagor!  The  question  is.  Who  suffered  loss! 
If  the  effort  of  Stevens  &  Co.  to  save  their  property  by  means 
of  transfer  and  mortgage  resulted  in  failure,  and  the  loss  was 
occasioned  by  the  default  or  connivance  of  (ireat  Britain, 
was  not  Great  Britain  bound  to  make  remuneration  to  them  in 
common  with  other  suff'erersf 

"This  claim  of  Stevens  and  others  was,  in  due  form,  trans- 
mitted to  the  Department  of  State;  was  by  that  Department 
laid  before  the  arbitrators  at  Geneva;  was,  in  common  with 
other  claims,  subjected  to  the  rigid  scrutiny  of  the  representa- 
tives of  Great  Britain,  and  never  was  objected  to,  as  was  the 
claim  of  John  Burns,  on  the  ground  of  his  being  a  British  sub- 
ject. They  interposed  no  objection  on  the  score  of  the  vessel 
having  been  sold  to  Currie,  and  was  therefore  the  property  of 
a  British  subject.  (See  4th  volume  Claims  of  the  United  States 
against  Great  Britain,  and  Report  of  the  Oomtnittee  on  the 
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Board  of  Trade,  Schedule  G,  page  103  of  British  Coanter 
Case.) 

'*In  the  cases  before  us,  it  is  not  denied  that  the  parties  com- 
plainant were  loyal  during  and  through  the  war.  It  is  not 
denied  that  they  have  never  received  compensation  from  jvny 
other  quarter.  It  is  not  denied  that  tbey  suffered  loss  directly 
resulting  from  damage  caused  by  the  insurgent  cruiser,  the 
Alabama;  but  it  is  denied  that  they  are  entitled  to  the  protec- 
tion of  the  United  States  in  the  premises.  It  should  be  borne 
in  mind  that  this  is  the  only  means  afforded  them  of  invoking 
that  protection  in  the  premises.  It  was  because  it  was  im))08- 
sible,  under  the  circumstances,  for  the  United  States  to  protect 
them  that  the  loss  occurred.  It  was  became  o1^  this  impossi- 
bility to  obtain  protection  from  their  own  government  that  they 
resorted  to  this  pretended  sale  and  transfer  to  a  foreign  ffag. 
The  doctrine  is  laid  down  by  Vattel  (book  2,  chapter  6)  that — 

"  'Whoever  uses  a  citi/.eu  ill  indirectly  offends  the  state,  which  is  hound 
to  protect  this  citizen;  and  the  sovereign  of  the  latter  should  aveugo  his 
wrongs,  puninh  the  aggressor,  and,  if  jtossihle,  ohliufe  him  to  make  full 
reparation,  since  otherwise  the  citizen  would  not  attain  tho  great  en<l  of 
the  civil  association,  which  is  safety.' 

"The  protection  sought  before  this  court  is  against  the  act  of 
a  public  enemy,  against  which  the  United  States  could  not 
afford  protection  at  the  time.  Did  the  parties  forfeit  this  right 
to  protection  because  of  the  transfer  to  another  flag  under  a 
pretended  sale,  or  because  the  vessel  no  longer  had  an 
American  register?  We  think  not.  They  still  preserved  their 
characters  as  American  citizens,  and  the  protection  of  their 
government  still  enured  to  them  to  be  extended  at  the  earliest 
possible  time  and  in  the  only  possible  way.  By  the  usage  of 
nations,  cruisers  are  allowed,  in  war,  to  resort  to  stratagem  in 
order  to  make  a  capture,  and  so  a  vessel  pursued  does  not  com- 
promise her  rights  or  her  nationality  by  running  up  a  false  flag 
or  using  simulated  papers  or  adopting  other  devices  in  order  to 
escape  capture.  As  to  the  effect  of  registi^ation  Chief  Justice 
Mansfleld  (in  Cheminant  vs.  Pierson,  4  Taunt.  357)  said: 

'^'The  register  is  not  a  document  required  by  the  law  of .  nations,  as 
expressive  of  a  ship's  national  character.' 

"In  Smith's  Mercantile  Law  (p.  143-4-)  it  is  said  that — 

"  'No  ship  is  required  to  be  registered,  registry  being  only  necessary  to 
confer  privileges  on  that  particular  ship/ 

"Parsons,  in  his  Maritime  Law  (vol.  1,  p.  39),  says: 

*^  *  The  law  is  unwilling  to  recognize  in  the  fact  of  registration  any  other 
efficiency  than  that  of  imparting  certain  privileges,  or  to  permit  the  absence 
of  that  registration  to  have  any  other  etifect  than  merely  to  prevent  these 
privileges  frOm  attaching  to  the  ship.' 

"Chancellor  Kent  (see  Kent's  Com.  vol.  3,  p.  146): 

'*  *The  registry  is  not  a  document  required  by  the  laws  of  nations.  The 
registry  acts  are  to  be  considered  as  forms  of  local  or  municipal  institutions 
for  purposes  of  public  policy.' 
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"Attorney-General  Cashing,  in  an  official  opinion,  says  (see 
6tli  Attorney-Generals'  Opinions,  p.  649) : 

'''The  statatea  do  not  require  a  vessel  to  be  re^^isterml  or  enrolled;  aiul 
if  owned  by  a  citizen  of  the  United  States,  she  is  American  property, 
and  possessed  of  all  the  general  rights  of  any  property  of  an  American/ 

"And,  further,  Mr.  Gushing  says  (page  652),  when  speaking 
of  the  right  of  an  American  citizen  to  purchase  and  own  a 
foreign  ship : 

"  'The  ship  so  purchased  becomes  entitled  to  bear  the  flag  and  receive 
the  protection  of  the  United  States/ 

"And  this  without  any  reference  to  registration. 

"It  thus  seems  that  the  complainants,  whether  continuing 
to  be  the  absolute  owners  in  consequence  of  the  invalidity  of 
the  fictitious  sale,  or  whether,  as  mortgagees  in  possession, 
with  unlimited  authority,  whether  with  or  without  any  regis- 
ter, owned  property  in  the  Texan  Star;  that  that  property 
was  under  the  protection  of  the  United  States;  that  this  prop- 
erty was  lost  to  them  from  damage  directly  resulting  from  the 
act  of  the  Confederate  cruiser;  that  the  ship  was  destroyed  by 
the  Alabama  as  an  American  ship,  and  as  the  properly  of 
American  owners ;  and  therefore  the  complainants  come  within 
the  provisions  of  the  act  of  Congress  providing  for  distribu- 
tion under  the  Geneva  award. 

"As  to  any  shortcomings  of  Captain  Pike  and  the  other  com- 
plainants, on  the  score  of  patriotism — as  to  whether  they  pre- 
ferred to  save  their  gallant  bark,  that  had  so  often  braved  the 
hurrieane  and  the  tempest,  rather  than  see  her  converted  into 
a  bonfire  upon  the  ocean — that  is  a  matter  of  sentiment^  which, 
sitting  as  judges,  we  dare  not  entertain.  While  we  might  as 
individuals  admire  that  defiant  patriotism  which  would  rush 
into  the  very  jaws  of  danger  rather  than  attempt  by  circum- 
vention to  delude  a  public  enemy,  yet  in  the  absence  of  all 
proof  tending  to  show  any  ignoble  or  unworthy  motive,  in  the 
exercise  of  charity  we  might  not  be  unable  to  impute  to  Cap- 
tain Pike  a  praiseworthy  object  in  trying  to  protect  by  indi- 
rection a  portion  of  the  commercial  marine  of  his  country 
where  he  was  utterly  powerless  to  resist  by  force. 

"  Ever  since  /Esop  wrote  the  fable  of  the  oak  and  the  reed, 
it  has  been  regarded  as  the  part  of  wisdom  to  bow  to  the  storm 
that  can  not  be  safely  resisted.  Owing  to  one  of  these  peculiar 
contingencies  that  arise  in  the  history  of  nations,  our  commer- 
cial marine  was  in  danger  of  being  swept  from  the  seas;  and 
that  result  was,  in  grejit  measure,  prevented  by  a  resort  lor 
protection  to  a  foreign  fiag.  Those  who  navigate  ships  in  com- 
mercial ventures  are  scarcely  actuated  by  purely  patriotic 
impulses.  Private  gain  is  the  leading  object.  True,  it  is  a 
pursuit  where  private  gain  and  national  power  go  hand  in  hand. 
May  it  not  be  that  there  is  as  much  patriotism  in  trying  to  save 
a  nation^s  commercial  wealth  by  deceiving  the  enemy  as  by 
defying  him,  where  personal  prowess  can  avail  nothing!    We 
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may  admire  the  stoical  firmness  of  a  Sca?vola,  who  thrast  his 
haud  into  the  flames  to  be  consumed,  by  way  of  showing  to  the 
public  enemy  his  defiant  resentment  and  unforgiving  resolu- 
tion, wliile  ])rudeiice  might  suggest  whether  it  would  not  have 
been  wiser  to  preserve  his  hand,  with  which  to  strike  for  his 
country  at  a  more  auspicious  day.  Abraham  did  not  forfeit 
the  blessings  under  the  covenant  of  the  promise  because  he 
assumed  for  Sara  the  disguise  of  being  his  sister,  that  he  might 
thereby  deceive  the  Egyptian  King  and  thus  secure  the  safety 
of  himself  and  the  honor  of  his  wife.  In  justice  to  Captain 
Pike  it  should  be  borne  in  mind  that  he  was  not  acting  for 
himself  alone.  He  was  acting  in  a  fiduciary  character  for  oth- 
ers who  had  intrusted  to  him  their  interests,  and  whose  confi- 
dence he  possessed.  It  may  be  th^t,  while  it  wrung  his  heart 
with  anguish  to  repudiate  the  flag  of  his  country,  even  tem- 
porarily, yet  that  he  felt  that  duty  to  others  required  he  should 
do  everything  in  his  powei  t«»  t^ave  their  property  from 
destruction.. 

"  We  render  judgments  in  favor  of  the  complainants  in  each 
case. 

"  Wells,  P.  J.,  and  Baldwin,  J.,  dissenting." 

On   the  question  of  the  exclusion   of  the 
^^^^^^^^^"^^  claims  of  British  subjects,  the  second  Alabama 

Claims -Court,  in  the  case  of  John  Cassidy  v. 
The  United  StateH,  No.  144,  departed  from  the  view  of  the  first 
court,  and  held  that  such  claims  were  admissible.  The  court, 
Harlan,  J.,  delivering  the  opinion,  held  that  the  money  paid 
under  the  Geneva  award  ''became  the  property  of  the  United 
States,  to  be  disposed  of  according  to  the  sovereign  will  of 
Congres;"  that  ''Great  Britain  could  not  be  supposed  to  feel 
any  concern''  whether  the  money  "should  be  put  into  the 
Treasury  of  the  United  States  fol*  the  common  benefit  of  all 
its  citizens  or  distributed  in  whole  or  in  part  to  the  indi- 
vidual sufferers;"  and  that  "why  Great  Britain  should  feel 
offended  if  some  small  fraction  of  it  should  be  awarded  to  sub- 
jects of  Great  Britain  resident  in  the  United  States  and  under 
the  protection  of  the  United  States  flag  on  the  high  seas,  it  is 
difficult  to  imagine." 

In  the  case  of  John  McStea  v.  The  United 
Charge.ofW.loyalty^^^^         No.   1015,  Class   I.,  second   Alabama 
as  to  Partners.       ^„        '    ^  ',    .  ,     ^ 

Clamrs  Court,  a  claim  was  nnvde  for  property 

destroyed  on  the  high  seas  by  a  Confederate  cruiser.  It  ap- 
peared that  the  claimant,  a  British  subject,  was  at  the  time 
(1864)  doing  business  in  New  Orleans  as  a  member  of  the  firm 
of  McStea  &  Value,  Value  acting  as  the  purchasing  member 
of  the  firm  in  Xew  York.    McStea  had  a  two-thirds  interest  in 
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the  partuersbip,  which  was  a  general  one,  and  claimed  for  two- 
thirds  of  the  value  of  (he  property  destroyed,  no  claim  being 
made  for  his  copartner,  for  the  reason,  as  stated  by  the  only 
witness  in  the  Civse,  a  clerk  of  the  house,  that  '^  he  could  not 
swear  to  his  loyalty  to  the  United  States  Government."  The 
question  arose  as  to  whether  a  claim  for  partnership  property 
could  be  so  divided  where  the  disloyalty  of  one  or  more  of 
the  partners  was  alleged.  The  court  referred  to  the  case  of 
J.  LevoiH  i&  Co.y.  The  United  States j  Davis's  Report,  109,  where 
a  claim  was  so  divided  on  proof  that  the  claimant  was  not 
responsible  for  the  disloyal  conduct  of  his  partner.  But  in 
the  present  case,  French,  J.,  delivering  the  opinion  of  the 
court,  said : 

"  In  the  present  case  we  have  a  general  partnershii)  l>etween 
two  persons,  continuing  during  the  whole  period  of  the  rebel- 
lion, the  disloyalty  of  one  of  them  resting  npon  the  same  testi- 
mony as  the' neutrality  of  the  other;  the  alleged  disloyal 
partner  residing  all  the  time  in  New  York,  while  the  other 
remained  in  New  Orleans,  without  anything  from  which  the 
court  can  draw  a  conclusion  as  to  whether  the  disloyal  acts 
were  or  were  not  imputable  to  the  claimant,  except  the  general 
statement  of  a  third  person  (both  partners  being  alive  and 
not  testifying)  that  the  claimant  'remained  neutral'  during 
the  rebellion,  and  did  not,  to  his  knowledge,  aid  or  assist  the 
Confederates  in  any  way. 

"As  the  case  stands,  as  well  upon  the  evidence  presented  as 
opon  the  absence  of  testimony  easily  attainable  and  necessary 
to  establish  the  claimant's  right  to  recover,  we  think  the  pre- 
sumption is  that  the  disloyal  acts  of  Value  were  imputable  to 
McStea,  and  judgment  must  therefore  be  entered  for  the 
United  States.'^ 

4.  Assignment  of  Claims. 

A  claim  was  made   (1)  for  $552.11,  with 
^^iuL^WSS  *  "^^^''^^t  at  5  per   cent,    from    November   7, 
'  1818,  the   sum  originally  due  Capt.  Manuel 

Antonio  do  Aroiza,  a  Mexican,  for  salary ;  and  (2)  for  $3,498.09, 
with  interest  at  5  per  cent,  from  December  25,  1816,  the  sum 
originally  due  Lieut.  Col.  Ygnacio  de  Aroiza,  also  a  Mexican, 
for  certain  supidies  furnished  to  the  Mexican  troons.  The 
Mexican  commissioners  contested  the  claim  on  the  ground  that 
it  was  not  within  the  comi)etency  of  the  commission,  since  it 
consisted  of  debts  originally  due  from  Mexico  to  its  citizens 
which  had  come  into  the  hands  of  the  American  claimants  by 
assignment. 
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The  nmpire,  Jane  2, 1841,  decided  that  the  claim  could  not 
be  entertained. 

ParroU  4"  WxUon  v.  Mexico :  CommiBsion  under  the  convention  between 
the  United  SUtes  and  Mexico  of  April  11,  1839. 

The  foregoing  decision  was   discussed   in 

siooum's  Ca«e.  another  case,  the  circumstances  of  which, 
however,  presented  somewhat  different  fea- 
tures.   These  circumstances  were  as  follows: 

In  1835  William  A.  Slocum,  a  citizen  of  the  United  States, 
sent  a  cargo  of  dry  goods  to  Mexico  consigned  t.o  his  agent, 
Thomas  Buchart,  of  Guaymas,  who  sold  them  to  Jo86  Elias,  a 
merchant  of  Arispi,  in  the  State  of  Sonora,  for  upwards  of 
$10,000.  In  payment  for  the  goods,  Buchart  received  and 
indorsed  over  to  Slocum  certain  drafts  which  the  State  of 
Sonora  had,  in  the  exercise  of  practically  sovereign  powers, 
issued  on  the  interior  customhouse  of  Guaymas.  As  a  por- 
tion of  the  revenues  of  the  State  was  pledged  for  the  payment 
of  such  drafts,  they  became  a  kind  of  circulating  medium  and 
were  used  as  a  substitute  for  money  in  commercial  dealings. 
The  primary  object  of  their  issuance  was  the  payment  of  debts 
in  the  civil  administration  of  the  State  government.  It  seems 
that  when  Buchart  received  the  drafts  in  question  from  Elias 
he  expected  to  obtain  payment  of  them  and  to  remit  the  pro- 
ceeds to  Slocum,  but  failing  to  do  so,  assigned  the  drafts  them- 
selves. By  this  transaction  Slocum,  as  it  was  maintained, 
became  **a  bona  fide  creditor  of  the  State  [of  Sonora]  to  the 
aggregate  amount"  of  the  drafts. 

While  the  transaction  between  Slocum,  Buchart,  and  Elias 
was  in  progress,  the  State  of  Sonora,  under  the  centralized 
government  established  by  the  Mexican  constitution  of  Octo- 
ber 27, 1835,  yielded  up  its  sovereign  powers  and  became  a 
constituent  part  of  the  Mexican  Eepublic.  It  was  alleged  by 
the  claimant  that  the  republic  expressly  assumed  the  debts 
of  the  States,  but  that  the  exigencies  of  the  Texan  revolt 
caused  the  diversion  of  the  revenues  to  another  object,  so  that 
the  drafts  were  not  paid. 

A  claim  having  been  made  for  the  payment  by  Mexico  of 
the  amount  of  the  drafts  assigned  to  Slocum,  the  Mexican 
commissioners  objected  to  the  claim  on  the  following  ground: 

"5th.  This  claim  arose  out  of  a  private  transaction  between 
Elias  and  Slocum,  and  became  a  debt  of  the  central  govern- 
ment of  Mexico  in  consequence  of  the  discontinuance  of  the 
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sovereignty  of  the  States,  and  was  embraced  in  the  general 
debt  resulting  from  particular  debts  contracted  by  the  several 
States,  and  which  the  Government  of  Mexico  has  acknowl- 
edged or  recognized,  without  having  hitherto  agreed  to  give  a 
preference  to  any  one  of  them." 

The  American  commissioners  in  reply  said: 

"  It  is  admitted  by  our  Mexican  colleagues  in  the  fifth  point 
of  their  statement  of  facts  that  the  claim  '  became  a  debt  of  the 
central  government  of  Mexico  J'  They  farther  state  that  it  is 
embraceil  in  the  general  debt  which  the  government  has  'ac- 
knowledged or  recognized.'  It  is  then  beyond  doubt  or  ques 
tion  a  claim  against  the  Kepnblic  of  Mexico.  ♦  *  *  No 
reason  whatever  appears  on  the  statement  of  facts  made  by 
the  Mexican  commissioners  against  the  allowance  of  the  claim 
by  the  board  unless  it  is  to  be  drawn  from  the  concluding  re- 
mark of  their  statement  of  facts — whii:h  is  in  effect  that  the 
Mexican  Government  has  not  hitherto  giren  any  preference  to  any 
one  of  these  debts — that  is,  the  debts  of  the  States  previous  ro 
their  being  consolidated  into  the  Mexican  Kepublic.  We  con- 
fess our  injibility  to  draw  any  such  inference  from  such  a  fact 
if  it  were  established.  The  Mexican  Government  has  solemnly 
agreed  to  submit  all  the  claims  of  American  citizens  against 
her  to  this  board;  it  is  requireil  to  decide  them  according  to 
the  i»riiiciplea  of  justice,  etc.,  and  in  case  of  an  award  by 
the  board  or  the  umpire  against  her  she  agrees  to  satisfy  the 
award  in  a  particular  way.  Our  colleagues  intimated  that  this 
case  was  similar  to  that  of  Parrott  &  Wilson,  which  the  umpire 
had  decided  not  to  be  within  the  cognizance  of  the  board,  but 
as  the  umpire- had  not  expressed  his  reasons  or  the  grounds  of 
his  decision,  our  colleagues  appeared  to  be  quite  at  a  loss  to 
state  what  they  were,  and  we  were  in  a  like  state  of  uncer- 
tainty. The  features  of  the  two  cases  are  very  dissimilar, 
and  without  knowing  the  grounds  of  the  former  decision  we 
cannot  positively  say  that  a  similar  ground  may  not  be  found 
in  this  case;  but  we  believe  it  is  highly  improbable.  Parrot  & 
Wilson  had  a  bill  or  certificate  issued  by  the  Republic  of  Mex- 
ico to  one  of  its  own  citizens,  in  which  it  explicitly  acknowl- 
edged itself  to  be  indebted  to  the  holder  thereof  in  a  certain 
sum.  *  *  *  But  this  is  an  entirely  different  case.  The 
claimant  does  not  hold  the  accredited  paper  of  Mexico.  The 
claim  was  not  bought  up  in  market  on  a  speculation.  *  *  * 
This  is  a  claim  which  arose  directly  out  of  the  commercial 
transactions  of  the  citizens  of  the  two  republics,  and  is  not  a 
speculation  in  the  securities  of  the  Government  of  Mexico,  as 
was  the  fact  in  the  case  of  Parrott  &  Wilson." 

The  American  commissioners  held  that  the  claimant  was 
entitled  to  an  award  Df  $8,365.07,  the  principal  of  the  drafts, 
with  interest  at  5  per  cent  from  August  1, 1835,  to  the  date  of 
the  award. 
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The  umpire,  Octx)ber  27,  1841,  disallowed  tlie  claim.  His 
reasons  were  not  disclosed,  except  so  far  as  they  may  perhaps 
be  gathered  from  the  foHowiiig  statement  which  he  made  of 
the  position  of  the  Mexican  commissioners: 

"  The  Mexican  commissioners  contended  that  the  convention 
of  April  11, 1839,  had  been  concluded  for  the  purpose  of  termi- 
nating discussion  which  had  taken  place  in  regard  to  claims 
which  had  been  made  by  citizens  of  the  Unite<l  States  who  had 
suffered  injustice  on  the  part  of  the  Mexican  authorities,  either 
in  person  or  in  their  property;  that  demands  against  the 
Mexican  Government  for  certain  bills  drawn  for  the  profit  of 
certain  public  functionaries  and  other  creditors  of  the  govern- 
ment could  not  be  included  in  those  claims;  that  the  assignee 
could  not  acquire  a  greater  right  by  the  assignment  than  had 
been  possessed- by  the  first  creditor;  that  in  consequence  the 
l)resent  claim  was  not  comprised  by  the  word  '  claim,'  and  that 
the  mixed  commission  could  therefore  not  allow  it.'' 

Jane  H.  Slocum,  cjcecutrix  of  WilHam  A.  Sloctim^  v.  Mexico:  Commission 
under  the  convention  between  the  United  States  and  Mexico  of  April  11, 
1839. 

The  claim  of  Parrott  &  Wilson  was  brought 
^"wiTa*^*^  by  W.  S.  Parrott,  surviving  partner  of  the 
firm,  before  Messrs.  Evans,  Smith,  and  Paine, 
commissioners  under  the  act  of  1849,  who,  after  adverting  to 
the  fact  that  the  claim  had  been  held  by  the  umpire  not  to  be 
within  the  competence  of  the  e-ommission  under  the  convention 
of  1839,  said : 

"It  is  not  therefore  among  the  claims  provi<led  for  by  the 
fifteenth  article  of  the  convention  of  2  February  1848,  and  can 
only  be  considered  as  a  new  claim  now  lor  the  first  time  pre- 
sented. It  has  an  ancient  origin,  and  grows  out  of  debts 
originally  due  to  two  Mexican  officers  ♦  •  ♦  for  military 
services  and  supplias  furnished  in  the  early  period  of  the  Mex- 
ican war  of  independence.  These  debts  were  recognized  by  the 
Government  of  Mexico  about  the  year  182C,  but,  although  re- 
peated efforts  were  made  by  the  Mexican  holders  of  them  to 
obtain  payment,  no  satisfaction  appears  ever  to  have  been 
made.  Several  transfers  and  assignments  of  them  were  made 
to  Mexican  citizens,  until,  in  the  year  1829,  they  fell  into  the 
hands  of  Parrott  &  Wilson,  American  merchants  residing  in 
Mexico,  who  claim  to  be  the  assignees  for  a  full  consideration 
of  the  sums  thus  originally  due  by  Mexico  to  her  own  citizens. 

"From  the  view  which  the  board  take  of  claims  of  this  de- 
scription it  is  unnecessary  to  decide  certain  questions  which 
arise  in  the  case  touching  the  sufficiency  of  the  proof  and  the 
validity  of  the  title  of  the  claimant  for  want  of  competent  au- 
thority in  some  of  the  antecedent  parties  to  make  the  transfer. 
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Tbe  claim  was  not  American  in  its  origin.  For  the  reasons 
more  fully  set  forth  in  the  opinion  of  the  board  ui>on  the  me- 
morial of  F.  M.  Dimond,  this  claim  can  not  be  regarded  us 
valid  against  Mexico,  under  the  treaty  of  2  February  1848,  and 
it  is  accordingly  not  allowed." 

The  claim  of  Slocum  also  was  brought  be- 
Sloeiuii'i Case.  18<M.   «        <i  i        i  ^     4.-»«-       « 

'  fore  the  commissioners  under  the  act  of  March 

3, 1849  by  Henry  May,  his  administrator.    The  commissioners, 

after  describing  the  origin  of  the  claim,  said: 

"These  drafts  are  now  presented  as  a  claim  against  the  Gov- 
ernment of  Mexico.  It  is  alleged  that  after  the  issue  of  the 
drafts  the  State  of  Sonora  became  a  part  of  the  Republic  of 
Mexico,  and  its  sovereignty  was  merged  in  that  of  the  re- 
public. It  is  contended  that  the  merger  of  the  sovereignty 
of  the  State  by  the  Kepublic  of  Mexico  created  an  implied 
obligation  to  pay  the  debts  of  the  Stiite.  It  is  also  alleged 
that  there  was  an  express  assumption  of  the  debts  existing 
prior  to  the  union.  No  evidence  has  been  presented  of  any 
express  assumption  of  the  debts  of  the  States  by  the 
supreme  government;  and  from  the  view  which  the  board 
has  taken  of  the  claim  it  is  conceived  to  be  unnecessary 
to  decide  how  far  the  change  which  occurred  in  the 
Mexican  Government  from  a  confederated  to  a  consolidated 
form  created  an  obligation  to  pay  the  debts  of  the  States.  A 
portion  of  these  drafts  appear  to  have  been  issued  aft«r  a 
change  in  the  form  of  the  government  was  completed.    *    *    * 

*'The  claim  was  fully  discussed  before  the  board  [under  the 
convention  of  1839],  and  upon  a  disagreement  between  the 
American  and  Mexican  members  was  referred  to  the  umpire 
for  a  final  decision.  *  .  *  *  This  board,  not  having  access  to 
th^  reasons  which  were  assigned  by  the  umpire  for  his  decision, 
can  only  infer  tbe  grounds  upon  which  he  decided  that  this 
claim  was  not  within  the  jurisdiction  of  the  board  from  the 
evidence  which  was  before  him,  taken  in  connection  with  the 
terms  of  the  treaty  defining  the  cases  of  which  the  mixed 
commission  should  take  cognizance.  The  first  article  of  the  con- 
vention of  11th  April  1839  provided  'That  all  claims  of  citi- 
zens of  the  United  States  upon  the  Mexican  Government, 
statements  of  which  soliciting  the  interposition  of  the  Govern- 
ment of  the  United  States  have  been  presented  to  the  De- 
partment of  State  or  to  the  diplomatic  agent  of  the  United 
States  at  Mexico,  until  the  signature  of  this  convention,  shall 
be  referred  to  four  commissioners,  etc.'  This  claim  was  em- 
braced in  that  description.  Among  the  papers  which  were 
before  the  umpire  as  evidence  in  the  case  was  a  lett-er  addresseil 
by  Mr.  Slocum,  claimant's  intestate,  to  Powhatan  Ellis,  then 
*the  diplomatic  agent  of  the  United  States  at  Mexico,'  dated 
30th  July  1836,  in  which  he  presented  the  drafts  as  a  claim 
against  tl^e  Government  of  Mexico  and  urgently  solicite4  t\\^ 
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aid  of  Mr.  Ellis  to  secure  their  payment  from  that  government. 
♦  ♦  ♦  The  inference  seems  irresistible  that  it  was  decided 
to  be  without  the  jurisdiction  of  the  board,  upon  the  ground 
that  it  was  not  a  claim  of  a  citizen  of  the  United  States  within 
the  meaning  of  the  treaty.  A  rejection  of  the  claim  upon  that 
ground  must  have  involved  the  merits  of  the  case,  as  a  subject 
of  reclamation  under  the  treaty,  and  under  tlie  terms  of  the 
treaty  would  be  '  final  aud  conclusive.'  But  without  determin- 
ing whether  the  decision  of  the  umpire  could  be  inter])osed  as  a 
bar  to  the  examination  of  the  claim  upon  its  merits,  the  board 
will  examine  it  with  reference  to  its  admissibility  under  the 
treaty  of  2nd  February  1818. 

*' Jn  the  case  of  Wilson  &  Parrott,  and  also  in  that  of  F.  M. 
Dimond,  the  board  has  decided  that  no  claim  can  be  admitted 
as  valid  under  the  treaty  which  was  not  American  in  its  origin 
and  which  has  not  retained  its  American  character  up  to  the 
time  of  its  presentation  to  the  board.  ♦  *  *  It  is  not  suffi- 
cient for  a  claimant  to  show  th«at  he  is  a  citizen  of  the  United 
States  and  that  he  holds  a  claim  ngainst  the  Government  of 
Mexico.  »  »  •  The  board  has  given  a  liberal  construction 
to  the  treaty  in  favor  of  claimants  by  admitting,  as  valid,  claims 
arising  out  of  contracts  with  the  Government  of  Mexico.  To 
enlarge  this  construction  still  further  by  admitting,  as  valid, 
claims  that  are  based  upon  contracts  between  Mexico  and  her 
own  citizens,  Jind  which  have  i)assed  into  the  hands  of  citizens 
of  the  United  States  by  assignment,  would  be  in  violation  of 
both  principle  and  precedent.    *    •    * 

•*An  application  of  these  principles  to  the  claim  under  con- 
sideration compels  the  board  to  reject  it.  The  drafts  were 
issued  by  the  State  of  Sonora  to  its  own  (citizens  in  payment 
of  debts  due  them  from  the  State.  They  were  voluntarily 
received  by  the  agent  of  Slocum  in  payment  for  his  property 
sold  to  a  citizen  of  that  State.  The  obligations  were  not 
American  in  their  origin  and  have  passed  into  the  hands  of  a 
citizen  of  the  United  States  only  by  assignment.  If  it  should 
be  conceded  that  the  Government  of  Mexico  became  responsi- 
ble for  the  debts  of  Sonora,  that  liability  would  not  impart 
such  a  national  character  to  the  claim  growing  out  of  tliese 
drafts  as  would  bring  them  within  the  terms  of  the  treaty  and 
the  rule  of  decision  which  the  board  has  ado])ted.  The  board, 
therefore  decides  that  the  claim  now  presented  is  not  a  valid 
claim  against  the  Kejmblic  of  Mexico  under  the  treaty,  and  the 
same  is  accordingly  disallowed." 

J,  ^  "The  claimant  sets  forth  in  his  memorial 

Dimond  B  Case. 

that  in  the  years  1843  and  184 1  he  was  residing 

in  the  city  of  Vera  Cruz  and  held  tlie  office  of  United  States 

consul  for  that  i>ort;  that  during  those  years  several  jiersons 

alleged  to  hjive  been  citizens  of  the  United  States,  who  had 

been  serving  as  seamen  in  the  Mexican  Navy,  were  discharged 
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by  the  expiratiou  of  their  terms  of  service  virithout  receiving 
from  the  GoverulneDt  of  Mexico  the  couipeiisatiou  due  to  thetii 
for  sach  service;  that  they  applied  to  him  for  assistance  i!i 
obtaining  the  wages  to  which  they  were  entitled;  that  he  was 
unable  to  obtain  payment  of  the  sums  due  to  them,  and  that  as 
they  were  destitute  and  in  need  of  assistance  he  advanced 
money  to  them  and  received  assignments  of  their  claims 
against  Mexico;  and  he  now  prefers  them  in  his  own  right, 
and  asks  their  allowance  with  interest.  The  memorial  further 
states  that  at  the  period  of  these  transactions  these  seamen 
were  living  in  Mexico  for  the  time  being,  but  that  it  is  utterly 
impossible  for  him  to  state  or  to  express  an  opinion  as  to  where 
they  may  be  residing  at  the  present  time. 

"  When  citizens  of  the  United  States  leave  their  own  country 
and  entf  r  into  the  service  of  another,  they  thereby  voluntarily 
renonnce  their  allegiance,  and  with  it  relinquish  their  right  to 
the  protection  of  the  government  under  which  they  were  born. 
They  are  to  be  regarded  as  citizens  of  the  country  of  their 
adoption  and  in  whose  service  they  are  employed.  As  they 
can  have  no  just  claim  to  the  protection  of  the  government  of 
of  the  country  which  they  have  abandoned,  they  can  convey 
none  by  assignment  to  one  who  has  never  renounced  his  alle- 
giance, and  has  always  been  entitled  to  the  protection  due  to 
a  citizen  of  the  United  States.  The  present  claimant  stands 
in  no  better  relation  than  those  from  whom  his  title  is 
derived,  and  who,  serving  in  some  instances,  in  depredating 
upon  American  commerce,  for  which  perhaps  claims  are  now 
pending  before  this  board.  It  does  not  appear  that  these  men 
have  ever  returned  to  the  Unite<l  States,  thereby  resuming 
their  original  allegiance;  they  may  have  remained  in  Mexico, 
taking  part  against  the  United  States  in  the  late  war  between 
the  two  countries. 

"  But,  however  that  may  be,  the  board  is  of  opinion  that 
it  was  never  contemplated  by  the  treaty  of  February  2,  liS48, 
to  provide  for  indemnification  to  any  others  than  citizens  of 
the  United  States,  who  were  such  at  the  origin  of  the  claim, 
and  who  were  then  entitled  to  the  i)rotection  of  its  government. 
It  could  never  have  been  intended  that  citizens  of  the  United 
States  could  obtain  valid  claims  under  the  treaty  by  taking 
assignments  irom  Mexican  subjects  of  demands  against  their 
own  government,  or  from  any  other  than  an  American  source. 
None  of  the  correspondence  between  the  two  governments 
t^uctious  the  idea  that  any  other  than  c)aiips  Aiuerican  in  their 
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origin  were  or  coulil  be  set  up  by  the  Uuited  States  against 
Mexico,  or  were  to  be  provideil  for.  The  same  principle,  it  is 
believed,  has  been  observed  in  all  former  conimissions  for  award- 
ing indemnities  obtained  from  foreign  nations  for  injuries  to 
our  own  citizens.  The  following  extracts  from  the  published 
'notes'  of  a  member  of  the  board  of  commissioners  under  the 
convention  with  France  of  4  July  1831  shows  that  this  subject 
was  considered  by  that  board :  '  It  was  of  course  indispensable 
to  the  validity  of  a  reclamation  before  the  commissioners  that 
it  should  be  altogether  American.  This  character  was  held 
by  them  to  belong  only  to  cases  where  the  individual  in  whose 
right  the  claim  was  preferred  had  been  an  American  citizen 
at  the  time  of  the  wrongful  act,  and  entitled -as  such  to  invoke 
the  protection  of  the  United  States  for  the  property  which 
was  the  subject  of  the  wrong  and  where  the  claim  up  to  the 
date  of  the  convention  ha<l  at  all  times  belonged  to  American 
citizens.'  Again :  *  It  was  necessary  for  the  claimant  to  show 
not  only  that  his  property  was  American  when  the  claim  origi- 
nated, but  that  the  ownership  of  the  claim  was  still  American 
when  the  convention  went  into  effect.  A  renunciation  of  Amer- 
ican character  in  the  intervening  period  would  have  disqualified 
him  from  prosecuting  his  reclamation  against  the  fund.  Nor 
could  a  claim  that  had  lost  its  American  character  ever  resume 
it  if  it  had  heretofore  passed  into  the  possession  of  a  foreigner 
or  of  one  otherwise  incapacitated  to  claim  before  the  commis- 
sion. A  purchaser  from  him  would  be  merely  the  assignee  of 
a  defective  claimant,  and  his  rights  would  be  measured  by  that 
of  his  assignor.'  This  board  agrees  with  the  commissioners 
under  the  convention  with  France  in  the  principles  thus  enun- 
ciated and  acted  upon.  To  hold  otherwise  would  be  to  expose 
the  fund  obtained  and  appropriated  to  indemnify  citizens  of 
the  United  States  for  injuries  sustained  by  them,  and  who 
at  the  time  of  the  injury  were  entitled  to  the  protection  of  their 
government,  to  be  swallowed  up  and  exhausted  by  claims 
indefinite  in  number  and  amount,  and  of  which  at  the  negotia- 
tion of  the  treaty  the  United  States  had  no  knowledge,  origi- 
nally due  to  citizens  of  other  countries  and  in  whose  inception 
no  wrong  whatever  was  done  to  the  United  States. 

'^In  the  opinion  of  the  board  tlie  claim  set  forth  in  the 
memorial  is  not  valid  under  the  treaty  of  2d  February,  1818, 
and  it  is  therefore  rejected." 

Claim  of  F,  M.  IHmond:  Opiuion  of  the  coniiiiisHiouers  iiuder  t^be  act  of 
CougresH  of  March  3,  1849. 
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BotaiiiMin*  c  Sophie  liobinsou,  widow  of  John  Hamilton 

Bobiusou,  presented  to  the  commission  under 
the  convention  between  tlie  United  States  and  Mexico  of  April 
11, 1839,  a  claim  for  services  which  her  late  husband  had  ren- 
dered as  a  brigadier-general  in  the  service  of  Mexico  from  1815 
to  1819.  The  claim  was  held  by  the  umpire  not  to  be  within 
the  competence  of  the  commission.  Subsequently  Anthony  S. 
Eobitison,  son  of  the  deceased,  presented  a  claim  for  the  same 
services  to  the  commissioners  under  the  twjt  of  March  3,  1849, 
The  commissioners  rejected  it,  saying: 

"It  would  be  a  sufficient  objection  to  the  memorial  to  say 
that  the  claim  is  not  preferred  by  the  i>roper  person,  an  execu- 
tor or  administrator  being  alone  the  i)roper  party  to  prosecute 
such  a  claim ;  yet  the  board  does  not  hesitate  to  say  that  the 
memorial  presents  no  valid  claim  for  its  consideration  under 
the  treaty  with  Mexico  of  2d  of  February  1848.  The  principle 
which  governs  this  case  has  already  been  decided  by  the  board 
in  the  case  of  F.  M.  Dimond.  It  will  be  found  there  that  the 
board  has  refused  to  recognize  as  valid  a  claim  founded  solely 
on  military  services  rendered  to  a  foreign  government."* 

'The  principle  laid  down  in  the  foregoing  cases  in  re<;ard  to  claims 
founded  on  military  Bervice  to  foreign  governments  does  not  appear  to  have 
been  stiictly  applied  by  tbo  commissioners  in  two  other  cases,  if  indeed 
they  considere<l  it  relevant  to  the  latter.  In  Febrnary  1828  an  engage- 
ment took  place  between  the  Mexican  brig  Guerrero  and  the  Spanish 
frigate  Lealtadf  resulting  in  the  killing  and  wounding  of  a  number  of  men. 
On  the  27th  of  the  following  mouth  the  Mexican  Congress  passed  an  act 
granting  pensions  to  the  widows,  children,  or  mothers  of  those  who  fell. 
Among  those  who  fell  were  David  H.  Porter,  the  captain  of  the  Guerrero^ 
who  was  expressly  named  in  the  act,  and  Alexander  H.  McRae,  a  mid- 
shipman, both  citizens  of  the  United  States.  Neither  Porter  nor  McRae 
left  a  widow  or  children,  but  each  left  a  mother.  It  seems,  however,  that 
the  pensions  were  not  paid,  and  when  the  mixed  commission  under  the 
convention  of  April  11,  1839,  assembled,  Khoda  McRae,  the  mother  of 
Alexander  II.  McRae,  presented  a  claim  to  it  on  account  of  the  non- 
payment of  the  pension  due  fur  the  death  of  her  son.  The  commission- 
ers differing,  the  umpire  decided  that  the  claim  did  not  come  within  the 
convention;  and  it  was  afterward  brought  before  the  commissioners  un- 
der the  act  of  1849,  who,  after  describing  the  circumstances  in  which  it 
originated  and  referring  to  the  act  of  the  Mexican  Congress,  merely  said: 
''In  the  opinion  of  the  board  she  [Khoda  McRae]  has  a  valid  claim 
against  the  Governmcut  of  Mexico  for  the  amount  of  the  pension  specified 
in  the  decree,"  t.  c,  in  the  act  of  the  Mexican  Congress.  They  subse- 
quently awarded  the  claimant  ii«7,146  as  principal  and  $4,234.50  as  in- 
terest, making  in  all  $11,380.50.  They  also  awarded  to  Henry  May,  ad- 
ihinistrator  of  Mrs.  Ann  P.  Boulden,  mother  of  Captain  Porter,  $22,656.53 
as  principal  and  $18,567.09  as  interest;  in  all,  $41,223.62.  In  these  two 
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Oil   the    2(1    of  June    1852    Mr.   James   C. 
CasesofBenBonand  j^^  a  citizen  of  the  United  States,  ad- 

Lasarte.  ' 

dressed  a  letter  to  Mr.  Webster,  tben  Secre- 
tary of  State,  inquiring  as  to  tlie  right  of  citizens  of  the 
United  States  to  take  gaano  from  the  Lobos  Islands.    On  the 

oases  the  commissiouers  seem  not  to  have  looked  beyoDd  the  act  of  tbo 
Mexican  Congress.  In  their  opinion  in  the  case  of  McRae  they  stattd 
that  the  claim  was  rejected  by  the  nmpire  under  the  convention  of  1839 
because  it  had  not  been  submitted  for  the  interposition  of  the  govern- 
ment of  the  United  States,  cither  to  tho  Department  of  State  or  to  th«* 
American  minister  in  Mcxiro,  as  required  by  that  convention. 

The  inference  that  the  commissioners  under  the  act  of  1S49  did  not,  in 
the  cases  of  Porter  and  MeRae,  look  beyond  the  act  of  the  Mexican  Con- 
gress as  the  basis  of  the  claims,  is  strengthened  by  their  decision  in  the 
case  of  Cassius  C.  Young  and  others,  heirs  of  (Tiiilford  I).  Young,  in  which 
they  delivered  a  clear  and  well-roanoned  opinion  to  the  elVeet  that  for  the 
United  States  to  press  the  claim  of  one  of  its  citizens  against  a  foreign 
government  for  compensation  for  military  services  would  constitute  a 
violation  of  the  principles  of  neutrality.  It  is  further  strengthened  by 
their  opinion  in  the  case  of  Andrew  Meyer,  of  Baltimore,  who  furnished 
to  Gen.  Xavier  Mina,  in  18 Ui,  cartridge  boxes,  caps,  and  other  articles 
to  the  amount  of  $399.20,  for  his  expedition  in  aid  of  the  independence  of 
Mexico.  For  this  amount  a  note  was  given  by  General  Mina,  payable  to 
Meyer  six  months  after  its  date,  which  was  September  15,  1815.  It  was 
also  proved  that  a  bill  dated  October  23,  1816,  and  payable  fifteen  days 
after  sight,  was  drawn  on  Meyer  by  B.  Bianchi,  a  commissary  in  the  anny 
of  General  Mina,  for  the  sum  of  $400.  This  bill  was  drawn  to  cover 
expenses  incurred  by  the  oflicers  of  Mina's  army  on  their  route  to  Mexico. 
It  was  accepted  by  Meyer  and  paid.  Nothing  wjis  received  by  Meyer  on 
these  bills,  and  a  claim  was  filed  for  the  amount  mlvanced,  with  interest. 
The  commissioners  on  April  10,  1851,  said: 

"The  aid  fnmished  by  citizens  of  the  Unite<l  States  to  the  expedition  of 
General  Mina  was  rendered  in  violation  of  the  act  of  Congress  of  1794, 
and  therefore  create<l  no  claim  which  would  be  recognized  as  valid  in  the 
courts  of  the  United  States.  It  appears,  however,  that  about  the  year 
1825  the  Mexican  (government  adopted  the  contracts  of  General  Mina 
growing  out  of  his  expedition  to  Mexico  and  ucknowledgea  its  liability 
to  pay  the  claims  based  upon  them.  This  new  obligation  was  not  obnox- 
ious to  the  objection  which  vitiated  the  claim  arising  out  of  the  original 
contract,  and  has  since  been  recognized  as  valid  and  binding  upon  that 
government.  The  mixed  commission  under  the  convention  of  1839  i*ecog- 
nized  several  of  these  claims  as  valid  and  awarded  in  favor  of  the  claim- 
ants. These  awards  were  made  with  the  full  concurrence  of  the  Mexican 
as  well  as  the  American  commissioners.  The  validity  of  the  claims  against 
Mexico  based  upon  the  obligation  of  182r>  has  ])een  recognized  by  the  court 
ofap]>ealsof  Maryland,  in  the  case  of  ^»'i7/,  irHnire,  v.  Oliver  et  aL^  which 
originated  in  a  controversy  relative  to  one  of  the  awards  above  referred  to. 
The  board  decides  that  the  claim  is  valid,  and  it  is  allowed  accordingly." 

See,  also,  the  decision  of  the  eommissioners  under  the  act  of  1849,  given 
elnewhere,  in  the  ease  of  Margaret  ('.  Meade,  executrix  of  Kichard  W. 
Meade. 
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5tb  of  June  Mr.  Webster  replied  to  the  effect  that  they  would 
be  protected  in  so  doing,  and  ivt  his  suggestion  an  order  was 
issued  June  12  to  Commodore  McCjiuley,  commanding  the 
United  States  naval  forces  in  the  Pacific,  to  protect  American 
vessels  attempting  to  remove  the  guano  in  question.  Subse- 
quently, however,  the  United  States  decided  to  acknowledge 
the  sovereignty  of  Peru  over  the  islands,  in  accordance  with 
this  decision,  Mr.  Everett,  who  hiid  then  succeeded  Mr.  Web- 
ster as  Secretary  of  State,  on  November  16, 1852,  addressed  a 
note  to  Mr.  J.  Y.  de  Osma,  the  i^eruvian  minister  at  Washing- 
ton, in  which  he  said:  ^^ The  undersigned  has  accordingly  been 
insti-ucted  by  the  President  to  withdraw  unreservedly  all  the 
objections  taken  by  the  late  Secretary  of  State,  in  his  com- 
munications with  Mr.  J.  Y.  de  Osma,  to  the  sovereignty  of  Peru 
over  the  Lobos  Islands  and  the  other  guano  islands  on  the 
coast  of  Peru  and  in  her  possession;  and  to  assure  Mr.  de 
Osma,  for  the  information  of  his  government,  that  no  protec- 
tion or  countenance  will  be  afforded  by  the  United  States  to  any 
proceedings  on  the  part  ot  her  citizens  inconsistent  with  this 
acknowl^gment."  In  a  preceding  part  of  the  note,  however, 
Mr.  Everett*' invited  the  favorable  attention  of  the  Government 
of  Pern  to  the  case  of  the  United  States  vessels  which  had  been 
chartered  for  the  Lobos  Islands,  under  the  expectation  that 
they  would  be  protected  by  this  (United  States)  government.'^ 
Mr.  de  Osma,  replying  on  November  17,  1852,  promised, 
*'in  the  name  of  his  government:  1st,  That  American  vessels 
which  sailed  from  the  ports  of  the  United  States  from  and 
between  the  5th  of  June  up  to  the  25tli  of  August  last,  fitted 
out  for  shipping  guano  at  said  islands  (of  which  the  under- 
signed incloses  as  correct  a  list  as  could  have  been  drawn  up 
from  the  data  that  have  been  collected),  shall  be  chartered  on 
account  of  the  Peruvian  Government,  for  the  purpose  of  load- 
ing at  the  islands  of  Chincha,  at  the  rate  of  twenty  hard  dol- 
lars per  ton,  the  owners  or  shippers  indorsing  the  contracts 
they  may  have  entered  into  to  the  consignees  or  agents  of 
Peru  in  the  United  States;  2d,  the  instruments  or  utensils 
used  in  excavating  guano,  which  the  aforesaid  vessels  may 
have  carried  over,  shall  also  be  taken  on  account  of  the  govern- 
ment, security  being  given  at  Callao  for  their  just  value,  to  the 
masters  of  the  vessels,  by  the  same  agents  of  the  government, 
for  the  exportation  of  guano  previous  to  the  delivery  of  the  arti- 
cles; 3d,  those  vessels  that  have  taken  freight  in  the  ports  of 
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the  Pa<5ific,  with  the  same  object,  in  consequeuce  of  the  orders 
that  were  sent  by  the  United  States,  before  the  25th  of  August, 
and  which  could  not  have  been  revoked  afterwards,  shall  like- 
wise be  chartered  on  account  of  the  Peruvian  Government,  at 
the  same  rate  of  $20  per  ton,  provided  that  the  contracts  for 
freighting  be  presented  and  indorsed  to  the  aforesaid  agents 
of  Peru  in  the  United  States  before  the  1st  of  next  January.^ 
The  arrangement  thus  concluded  was  accepted  by  both  gov- 
ernments as  definitive,  but  it  was  alleged  by  persons  who  had, 
prior  to  its  conclusion,  prepared  to  take  guano  from  the  Lobos 
Islands,  that  its  i»ro visions  turned  out  to  be  more  or  less  illu- 
sory; and  in  consequence  large  claims  were  made  both  against 
Peru  and  against  the  United  States — against  tlie  former  for 
failure  to  fulfill  the  provisions  of  the  agreement,  and  against 
the  latter  for  tbe  losses  resulting  from  failure  to  preserve  and 
make  good  the  promise  of  piotection  given  before  the  agree- 
ment was  made.  Among  those  who  preferred  such  claims  was 
Mr.  A.  G.  Benson,  a  citizen  of  the  United  States.  Mr.  Benson 
afterwards  assigned  all  his  interest  in  his  claim  to  Mr.  Jose  F. 
Lasarte,  a  Peruvian  citizen  residing  in  the  city  of  New  York; 
but  before  doing  so  he  had  presented  to  the  Department  of 
State  at  Washington  a  claim  against  Peru  and  to  Cougressa 
claim  against  the  United  States.  When  the  mixed  commission 
met  at  Lima  under  the  convention  between  the  United  States 
and  Peru  of  January  12,  18G3,  Mr.  Benson's  claim  against  the 
latter  government,  as  submitted  to  the  Department  of  State  at 
Washington,  was  presented  to  the  commission  under  that 
clause  of  the  convention  which  invested  the  board  with  juris- 
diction of  all  claims,  *' statements  of  which,  soliciting  the  inter- 
position of  either  government,  may,  previously  to  the  exchange 
of  the  ratifications  of  this  convention,  have  been  filed  in  the 
Department  of  Stjite  at  Washington,  or  the  department  of 
foreign  affairs  at  Lima.''  Subsequently  Mr.  Lasarte,  in  his 
character  as  a  citizen  of  Peru,  presented,  as  the  assignee  of 
Benson,  a  claim  against  the  United  States.  Thus  there  came 
before  the  commission  two  claims,  one  against  the  United 
States  and  the  other  against  Peru,  growing  out  of  the  same 
general  transaction.  The  commissioners  unanimously  disal- 
lowed Mr.  Benson's  claim  agninst  Peru  on  the  following 
grounds : 

"  The  agent  of  the  United  States  has  asked  permission  to 
withdraw  from  the  docket  the  claim  filed  on  the  part  of  A.  G. 
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Benson,  a  citizen  of  the  United  States,  against  Pern,  becaase 
the  same  claim  appears  before  the  mixed  commission  in  the 
name  of  J.  F.  Lasarte,  a  citizen  of  Peru,  against  the  United 
States. 

''The  application  of  the  agent  of  the  United  States  is  denied 
for  the  following  reasons: 

"1st.  The  claim  of  Benson  is  a  *  pending  claim'  as  between 
the  governments  which  are  represented  in  this  commission, 
and  as  such  is  legitimately  within  its  jurisdiction.  Had  the 
Government  of  the  United  States  or  had  A.  6.  Benson  for- 
mally notified  this  commission  that  prior  to  the  exchange  of 
ratifications  of  the  convention  of  12  Jannary  1863,  the  claimant 
had  ceased  to  prosecute  hiB  reclamation  against  Peru,  and  had 
sought  or  intended  to  seek  redress  in  any  other  quarter,  the 
case  would  be  without  the  jurisdiction  of  this  tribunal. 

"2nd.  The  mixed  commission  cannot  ignore  the  fact,  proved 
by  documents  submitted  to  its  consideration  in  the  most  formal 
and  authentic  manner,  that  Mr.  Benson  has  transferred  his 
claim  to  another  person. 

"This  fact  does  not  remove  the  subject-matter  from  the 
jurisdiction  of  this  commission,  but  merely  changes  the  rela- 
tion of  certain  persons  to  that  subject-matter.  To  take  a 
different  view  of  the  case  and  to  permit  the  claim  of  A.  (x. 
Benson  to  remain  in  an  unsettled  condition  between  Peru  and 
the  United  States,  would  be  lo  frustrate  the  very  object  of 
the  convention,  which  is  declared  to  be  *  to  settle  and  adjust 
amicably  the  claims  which  have  been  made  by  the  citizens  of 
each  country  against  the  government  of  the  other;'  and  which 
proceeds  to  refer  *aU  claims  of  the  citizens  of  either  country 
against  the  other  which  have  not  been  embraced  in  conven- 
tional or  diplomatic  agreements  between  the  two  governments 
or  their  plenipotentiaries,'  to  the  determination  of  this  com- 
mission. 

"  3rd.  The  claim  of  Mr.  Benson  against  Peru  not  only  fulfills 
these  essential  conditions  of  the  subjects  referred  to  the  deci- 
sion of  the  mixed  commission,  but  it  imposes  upon  the  commis- 
sion the  imperative  duty  of  removing  *  alP  questions  on  the 
subject  of  claims  from  the  discussion  of  the  two  governments. 

"The  natural  and  logical  treatment  of  the  'subject-matter' 
then  appears  to  be  to  consider: 

"First.  Has  Mr.  A.  G.  Benson  a  valid  claim  against  Peru! 

"  The  claimant  has  determined  that  question  for  himself,  and 
it  is  only  necessary  for  this  commission  to  affirm  his  action. 

"Altho' neither  the  Government  of  the  United  States  nor  that 
of  Peru,  nor  A.  G.  Benson,  has  notified  the  commission  chat 
the  claimant  has  withdrawn  his  claim  jigainst  Peru,  yet  docu- 
ments which  have  been  submitted  to  and  been  received  by  this 
tribunal  prove  incontestably  that  ho  has  transferred  all  the 
interests  of  his  claim  'against  the  Government  of  the  United 
States  or  the  Government  of  Peru '  growing  out  of  the  Lobos 
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Island  enterprise  to  'Jose  Francisco  Lasarte  of  the  Republic 
of  Peru.' 

"The  subject-matter  then  of  A.  G.  Benson's  claim  against 
Peru,  beiugbefore  this  commission  and  considered  in  that  shape, 
is  pronounced  invalid  against  Peru  and  is  disallowed. 

'^This  decision  affects  only  the  claim  of  A.  G.  Benson  against 
Peru,  and  does  not  dispose  of  the  '  subject-matter,'  as  requii  e<l 
by  the  object,  the  letter,  and  the  spirit  of  the  convention,  which 
also  requires  the  mixed  commission  to  examine  and  decide, 

"Whether  J.  F.  Lasarte  has  any  valid  claim  against  the 
United  States  r 

The  commissioners,  Mr.  Stiuier  dissenting,  also  dismissed  the 
claim  of  Lasarte  in  the  following  opinion:' 

"Jose  F.  Lasarte,  a  Peruvian  citizen  residing  in  New  York, 
has  by  his  attorney,  Jose  ]\[.  II urtiido, presented  a  claim  against 
the  Government  of  the  Unitnl  States  for  the  specified  amount 
of  four  hundred  thirty-six  thousand  six  hundred  and  three  /j/V 
dollars,  besides  other  undeHued  amounts. 

"The  claim  of  Mr.  Lasarte  rests  upon  the  assignment  to  him 
on  the  10th  of  February  1 863,  by  George  W.  Benson  and  James 
0.  Jewett,  of  all  the  rights  and  interests  which  they  had  ac- 
quired from  Alfred  (t.  Benson  by  assignment  on  24  July  1855 
of  all  his  claims  'against  the  Government  of  the  United  States 
or  tiie  Government  of  Peru  or  its  agents  or  growing  out  of  the 
Lobos  Islands  enterprise.' 

"It  ap])ears  from  the  evidence  that  up  to  the  27th  April 
1855  Alfred  G.  Benson  prosecuted  his  claim  against  Peru  before 
the  Department  of  State  of  the  United  States;  but,  witliout 
giving  any  notice  to  that  Department  or  to  the  Government  of 
Peru  of  the  termination  of  his  claim  against  Peru,  he  petitioned 
the  Congress  of  the  United  States  to  afford  him  indemnity  for 
tlie  losses  he  alleged  he  had  sustained  by  the  failure  of  his  own 
government  to  do  its  duty  towards  him. 

"Congress  took  no  tinal  action  upon  Mr.  Benson's  claim. 
When  therefore  the  convention  of  January  12,  1863,  was  con- 
cluded, the  claim  of  Alfred  G.  Benson  wais,  so  far  as  either  the 
Government  of  Peru  or  the  (Jovernment  of  the  United  States 
was  informed,  a  •i>ending  claim'  against  the  former  govern- 
ment, and  in  that  shape  w<as  presented  to  the  commissioners 
by  the  agent  of  the  latter,  without  the  slightest  intimation 
from  Mr.  Benson  or  any  official  or  individual  sources  that  the 
claim  against  Peru  was  terminated  or  withdrawn. 

"Before  reaching  the  investigation  of  the  claim  of  A.  G. 
Benson  thus  presented  against  Peru,  Sefior  Hurtado  presented 


'  Mr.  Squier  seemed  to  hold  that,  as  the  wrong  eomplaiiied  of  was  iii  a 
Konse  the  joint  a<'t  of  the  twogovernnientH,the  coiurainHion  ought^  in  spite 
of  the  faet  that  Lasarte 's  only  ehiim  against  the  United  States  was  that 
which  lie  hehl  by  assignment  from  a  citi/.en  of  that  government,  to  allow 
him  something. 
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the  claim  of  Jos^  F.  Lasarte  against  the  United  States,  prov- 
ing by  incontrovertible  evidence  that  all  Mr.  Benson's  inter- 
ests against  all  parties  had  passed  to  Mr.  Lasarte,  and  that  the 
latter  had  directed  the  i>rosecution  of  the  claim  *  against  the  Gov- 
ernment of  the  United  States  and  in  no  case  against  the  Govern- 
ment of  Peru  before  the  commission.' 

"Hence  it  was  evident  that  Mr.  Benson  had  abandoned  all 
his  rights  as  a  claimant  and  that  technically  Mr.  Lasarte  had 
acquired  them.  Accordingly  Benson's  claim  againt  Peru  was 
rejected. 

''The  question  tlien  comes  up  whether  Jo8<5  F.  Lasarte  has 
any  valid  claim  against  the  United  States  under  the  stipulation 
of  the  ctmvention  of  12  January  18G3. 

"That  convention  imposes  certain  essential  conditions  upon 
all  claims  which  are  to  be  adjudged  by  this  tribunal.  The  first 
of  these  is  that  it  must  be  a  pending  claim  of  the  citizen  of  one 
country  against  the  government  of  the  other;  second,  that  a 
statement  soliciting  the  interi»osition  of  either  government 
must  have  been  filed  in  the  Department  of  State  of  the  United 
States  or  in  the  ministry  of  foreign  relations  in  Lima. 

"As  to  the  first  of  these  conditions,  the  claim  of  Mr.  Lasarte 
has  not  been  at  any  time  a  pending  claim  against  the  United 
States  according  to  the  letter  or  spirit  of  the  convention.  He 
has  never  claimed  redress  from  that  government  for  any  injus- 
tice or  damage.  He  has  never  attbrdcd  it  the  opportunity  of 
examining  his  claim  and  saying'whether  it  would  not  recognize 
it.  So  that  in  no  sense  was  it  a  pending  claim  of  a  citizen  of 
Peru  against  the  Government  of  the  United  States. 

"As  to  the  second,  it  is  not  claimed  that  Mr.  Lasarte  ever 
filed,  either  in  Washington  or  Lima,  a  statement  soliciting  the 
interi)osition  of  either  government.  Uis  own  government  is 
the  only  one  which  could  interpose  in  his  beiialf.  He  has  never 
asked  it  to  do  so.  It  has  never  done  so.  Mr.  Benson's  state- 
ment soliciting  the  interposition  of  his  government  against 
Peru  can  not  by  any  fair  or  even  technical  interpretation  of 
language  fulfill  the  condition  in  question.  No  interposition 
cimld  be  permitted  or  exercised  between  Mr.  Benson  and  his 
own  government.  Mr.  Lasarte's  claim  against  the  United 
States  is  Mr.  Benson's  claim  against  that  country.  It  is  not 
possible  to  maintain  that  the  interposition  of  the  United  States 
with  Peru  in  favor  of  Mr.  Benson  can  be  made  to  answer  the 
solicitation  of  interposition  against  itself. 

"The  third  article  of  the  convention  recjuires  this  commis- 
sion to  examine  and  decide  all  claims  submitted  to  it  upon 
principles  of  justice  and  eciuity.  No  principle  of  justice  or 
equity  can  warrant  an  international  tribunal  in  sitting  in  judg- 
ment upon  the  dealings  of  one  nation  with  its  own  citizens 
when  it  had  never  admitted  any  responsibility  for  the  injuries 
alleged  to  have  been  sustained  by  that  citizen,  far  less  when  it 
had  never  defined  the  extent  of  that  responsibility.  No  prin- 
cii)le  of  justice  or  et[uity  or  internatioinil  law  would  warrant 
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tliis  commission  in  placing  the  Government  of  the  United 
States  npon  trial  as  defendant  in  a  cause  in  which  it  had  never 
received  the  slightest  intimation  that  some  of  its  most  sacred 
prerogatives  as  well  as  large  interests  were  involved. 

"There  are  hundreds  of  millions'  worth  of  claims  held  by 
citizens  of  the  two  countries  at  this  moment  against  their  re- 
spective governments,  which,  bought  up^y  citizens  of  the  other 
country,  might  with  equal  justice  and  equity  be  brought  before 
the  mixed  commission.  Such  claims  were  never  intended  to 
be  examined  and  decided  by  the  commission,  and  if  it  should 
enter  upon  such  an  undertaking  the  two  governments  would 
have  a  perfect  right  to  annul  and  reject  all  the  proceedings. 

<^  Under  the  terms  of  the  convention  the  claim  of  Jos6  F. 
Lasarte  does  not  appear  before  the  mixed  commission  of  the 
United  States  and  Peru  with  the  conditions  essential  for  its 
consideration,  and  for  this  reason  it  is  dismissed." 

The  two  claims  above  stated  were  disposed  of  on  purely 
jurisdictional  grounds,  originating  in  their  assignment  by 
their  original  American  owner  to  a  Peruvian.  In  the  case  of 
Samuel  Churchman,  a  citizen  of  the  United  States,  against 
Peru,  the  commission  awarded  the  claimant  $2,428,  with  inter- 
est, for  the  difference  between  the  freight  actually  paid  by  the 
Peruvian  Government  and  the  amount  due  under  the  Everett- 
Osma  agreement,  at  the  rate  of  $20  a  ton.  That  arrangement 
applied,  as  has  been  seen,  only  to  vessels  that  sailed  from 
I)orts  of  the  United  States  in  the  eighty-one  days  between 
June  5  and  August  25,  1852,  chartered  to  load  guano  at  the 
Lobos  Islands.  In  another  claim  brought  by  Mr.  Churchman 
it  was  held  by  the  umpire,  the  commissioners  having  disagreed, 
that  the  Everett-Osma  agreement  could  not  be  held  to  apply 
to  a  vessel  which,  though  originally  chartered  so  as  to  fall 
within  its  terms,  was  afterwards  voluntarily  withdrawn  from 
the  proposed  transaction  and  chartered  in  October  1852  to 
load  at  the  Chiucha  Islands.  In  another  case,  that  of  Dana 
&  Co.,  owners  of  the  ship  Michael  Angela^  the  commissioners 
disallowed  a  claim  of  $2,000  for  freight  at  $20  a  ton  on  100 
tons  of  guano,  which  it  was  alleged  that  the  Peruvian  oflScials 
at  the  Chincha  Islands  prevented  the  master  from  taking  on 
board  in  addition  to  what  he  had  already  shipped.  The  com- 
missioners found  that  the  Michael  Angela  was  permitted  to 
take  all  that  she  could  safely  carry.  They  allowed  the  claim- 
ants, however,  a  small  sum  for  certain  port  charges  at  the 
Chincha  Islands,  which  charges  the  Peruvian  Government 
had,  in  fact,  promised  to  return. 
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"The  claimants  are  the  widow  and  chil- 
Caie  of  lbs.  Mora  ^^^  ^^  Manuel  H*  Mora,  and  the  claim  is  for 
indemnity  for  the  seizure  by  Spain  of  property 
belonging  to  Manuel  H.  Mora. 

"The  San  Joaquin  plantation  was  seized  by  Spain  in  May 
1869  under  a  decree  of  embargo  against  Antonio  M.  Mora  and 
Jos^  M.  Mora,  brothers  of  Manuel  H.  Mora,  and  it  must  be 
assumed  in  this  case  that  the  decree  of  embargo  was  legal. 
Antonio  M.  Mora  was  the  manager  of  the  estate  and  the  owner 
of  six-ninths,  Jose  M.  Mora  was  the  owner  of  one-ninth,  and 
of  the  remaining  two-ninths  one  belonged  to  Manuel  H.  Mora. 
It  was  unavoidable  for  Spain  to  take  the  whole  plantation  in 
order  to  seize  the  seven-ninths  belonging  to  the  two  brothers 
mentioned  in  the  decree  of  embargo,  but,  on  the  other  side, 
Manuel  H.  Mora,  against  whom  no  charge  is  made,  suffered 
an  injury  by  thus  being  deprived  of  his  property,  and  accord- 
ing to  the  agreement  of  1871  he  became  entitled  to  ask 
indemnity  of  this  commission. 

"There  is  in  the  record  a  deed  of  sale  protocoled  in  Havana 
on  the  9th  of  March  1874  and  signed  by  Rafael  Lopez,  as  agent 
of  Manuel  H.  Mora,  and  by  J.  J.  Jerome,  a  citizen  of  Germany, 
as  purchaser.  It  is  said  in  this  deed  that  the  vendor  trans- 
fers to  the  purchaser  all  his  rights  and  actions  as  joint  owner 
of  the  San  Joaquin  plantation  from  the  time  of  the  seizure  up 
to  the  time  of  sale,  either  against  the  manager  of  the  property, 
the  government,  or  the  court,  or  anyone  who  may  have  received 
the  proceeds  of  said  estate  during  said  time;  and  the  price 
stated  is  $50,000. 

"On  the  other  side,  the  record  contains  a  deposition  of 
Jerome,  that  at  the  date  of  this  conveyance  he  executed  a  pri- 
vate act  of  acknowledgment  or  resale,  by  which  he  acknowl- 
edged that  the  property  continued  in  fact  the  property  of  Mora. 
This  declaration  of  trust  was  not  protocoled. 

"Manuel  H.  Mora  died  November  18, 1877,  and  the  present 
claimants  filed  the  claim  in  the  commission  October  28, 1880. 

"The  claim  as  presented  by  the  advocate  for  the  United 
States  embraces  value  of  the  part  of  the  San  Joaquin  planta- 
tion belonging  to  Manuel  H.  Mora,  net  yearly  income,  and 
interest,  in  all,  $201,440. 

"The  arbitrator  for  Spain  has  rejected  the  whole  claim. 

"The  arbitrator  for  the  United  States  declares  that  the  title 
of  Mora  must  be  considered  divested  on  the  9th  of  March 
1874,  but  awards  $66,928  as  damages  for  the  detention  of  the 
property  from  May  1869  to  Match  9,  1874. 
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*^Tbe  advocate  for  the  United  States  says: 

"  'The  deed,  upon  the  agreement  of  tlie  arbitrators,  roust  be 
deemed  to  be  valid  after  its  date,  and  it  transfers  to  Jerome 
fritm  its  date  the  title  to  the  property  and  its  revenues. 

"  'The  honorable  arbitrator  for  Spain  is  of  opinion  that  the 
deed  also  transfers  to  Jerome  the  title  to  the  revenues  from 
18(J1),  while  the  honorable  arbitrator  for  the  United  States  is  of 
0[)ini<)n  that  the  revenues  between  1869  and  1874  have  not 
been  divested.    *    •    • 

"'This  disafijreement  of  the  arbitrators,  then,  it  seems  to 
nie,  submits  to  the  umpire  the  whole  qnestion  of  the  validity 
of  the  deed  and  the  declaration  of  trust  upon  the  evidence,  so 
far  certainly  as  the  revenues  are  concerned  between  1869  and 
1^74,  but  no  further,  for  the  practical  result  of  the  agreement 
of  the  arbitrators  in  fjiving  effect  to  the  deed  to  Jerome  is  to 
decide  that,  from  its  date,  this  commission  has  no  jurisdiction 
because  of  Jerome's  German  citizenship.' 

"  In  the  opinion  of  the  umpire,  the  arbitrators  have  agreed 
that  the  transaction  between  Mora  and  Jerome  ought  to  be 
considered  as  a  true  sale  after  its  date;  that  thereby  Mora 
sold  to  Jerome  his  share  in  the  San  Joaquin  plantation  and 
everything  due  to  him  on  this  account  after  March  9, 1874,  and 
that  from  this  date  the  commission  has  no  jurisdiction,  because 
of  Jerome's  German  citizenship.  In  consequence,  the  only 
part  of  the  claim  referred  to  the  umpire  is  whether  indemnity 
is  due  on  account  of  loss  suffered  by  Manuel  H.  Mora  between 
May,  1860,  and  March  9, 1874. 

"The  umpire  is  of  opinion  that  by  the  deed  of  sale  Mora 
transferred  to  Jerome  his  right  to  anything  due  him  after  May 
1869  as  joint  owner  of  the  San  Joaquin  plantation;  that  if  the  . 
deed  of  sale  is  decreed  to  be  valid  after  the  time  of  sale, 
March  9,  1874,  it  must  also  be  considered  valid  with  regard  to 
anything  due  from  May  1869  to  March  9,  1874,  and  that  the 
effect  of  the  sale  must  be  the  same  with  regard  to  the  whole 
claim. 

"Therefore,  the  umpire  hereby  decides  that,  in  view  of  the 
above  agreement  of  the  arbitrators,  he  has  no  jurisdiction  to 
award  indemnity  on  account  of  the  part  of  the  claim  referred 
to  him." 

Count  Leweiihaupt,  umpire,  case  of  Mr9,  Lnz  F.  de  Mora  and  otherSf 
No.  134,  Span.  Com.  (1871),  December  9,  1882. 

^      .  ^  Joseph  Camy,  a  citizen  of  France,  filed  a 

memorial  in  which  he  set  forth  a  claim  arising 

out  of  the  seizure  of  cotton  by  the  military  authorities  of  the 
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United  Stjites  in  Louisiana  ilnrinjj:  tbe  civil  war.  In  this 
memorial  lie  stated  that  in  June  l.Si>.'i  he  '^sold  and  assigned 
his  claim  on  the  proci'eds  of  the  said  cotton  to  the  firm  of 
Dathil  &  Faisans,  of  New  Orleans,"  but  that  he  had  been  ad- 
vised that  the  assignment  was  null  and  void.  Dathil  &  Fai- 
sans were  citizens, of  the  United  States.  Counsel  for  the 
United  States  demurred. 

In  answer  to  this  demurrer,  counsel  for.  the  claimant  con- 
tended that,  prior  to  the  conclusion  of  the  convention  under 
which  the  commission  was  constituted,  the  claim  was  not  a 
right,  or,  if  a  right,  did  not  belong  to  the  class  of  assignable 
rights;  that  ^Hhe  practical  test  of  a  right  is  the  existence  of  a 
remedy  to  enforce  it,  A  law  can  nj)t  be  said  to  give  a  right 
when  it  does  not  give  an  appropriate  reme<ly."  The  cases  of 
Ogden  r.  Saunders,  12  Wheiiton,  259,  and  Gunn  v.  Barry,  15 
Wallace,  610,  were  cited  in  support  of  this  i>osition.  It  was 
further  contended  tliat  the  act  of  the  government  was  a  "  tort," 
and  that  the  ri;»ht,  if  there  had  been  one,  would  have  been  a 
right  of  action  for  damages  for  a  tort,  and  that  the  ;iss)gnment 
of  such  a  claim  was  not  permitted  either  at  law  or  by  the  rules 
of  equity. 

Counsel  for  the  United  States  replied  that,  except  for  the 
circumstiince  that  vsome  of  the  a?isignees  were  citizens  of  the 
United  States,  the  government  of  the  United  States  would  be 
without  interest  m  the  question  raised.  He  referre<l  to  his 
argument  in  the  case  <»f  Roman  r.  United  States,  No.  553, 
and  to  the  decision  of  the  commission  in  the  case  of  Wiltz, 
administrator  of  Delrieu. 

April  21,  1882,  the  commission  rendered  the  following 
opinion: 

*'This  case  has  been  heard  upon  demurrer  to  the  memorial. 

"The  memorial  states  that  the  claimant  on  the  12th  June 
1863,  'sold  and  assigned  his  claim  on  the  proceeds  of  the  cot- 
ton to  the  firm  of  Duthil  &  Faisans,  of  New  Orleans.' 

*'The  counsel  for  the  United  States  claims  that  such  sale 
and  assignment  was  legal,  and  that  thereby  the  claimant 
ceased  to  have  any  title  to  the  claim,  and  is  not  therefore  en- 
titled to  present  it  and  have  an  award. 

"The  claimant  says  in  his  memorial  that  he  is  advised  that 
the  assignment  is  null  and  void.  He  does  not  claim  that  the 
assignment  was  not  made  according  to  the  agreement  of  the 
parties  to  it,  or  that  it  is  void  for  fraud  or  other  such  cause, 
but  only  that  it  is  not  legally  valid. 

*^ln  No.  657,  Duthil  &  Faisans  present  the  same  claim  as 
assignees  of  Camy. 
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"It  is  plain  that  there  can  be  only  one  award  for  the  claim. 
If  Gamy  is  legally  entitled  to  it  Duthil  &  Faisans  are  not;  if 
they  are  entitled  to  it  Gamy  is  not. 

"The  grounds  upon  which  the  counsel  for  Gamy  claim  the 
right  to  recover  are — 

"First.  That  the  claim  of  Gamy  against  the  United  States 
is  not  an  assignable  right;  and, 

'<  Second.  That  by  the  statute  of  the  United  States  all  as- 
signments of  such  claims,  before  allowance,  are  null  and  void. 

"The  convention  under  which  we  act  is  silent  upon  the  ques- 
tion whether  the  original  claimant  may  or  may  not  assign  his 
claim  to  another. 

"The  commissions  heretofore  established  by  treaty  between 
the  United  States  and  other  powers  for  the  settlement  of  such 
claims  have  recognized  the  right  of  the  original  claimant  to 
transfer  his  claim  to  another.  The  rules  of  the  British  and 
American,  the  Mexican,  and  the  Spanish  commissions  recog- 
nize the  right  and  require  the  transfer  to  be  set  forth  in  the 
memorial.  The  rules  of  this  commission  also  recognize  the 
right. 

"Several  cases  of  awards  to- assignees  may  be  found  among 
the  decisions  of  the  British  and  American  Glaims  Gommissioo. 

"We  think  the  claim  existed  and  vested  in  the  claimant  a 
right  to  relief  and  compensation  when  the  act«  of  taking  the 
cotton  and  converting  it  to  the  use  of  the  United  States  were 
committed.  True,  there  was  no  court  or  tribunal  to  which  the 
claimant  could  present  his  claim  and  obtain  Judgment  and  com- 
pensation, but  his  moral  right  existed,  and  the  establishment 
of  this  tribunal  recognized  it  and  gave  him  a  legal  remedy  for 
his  right  because  no  other  existed.  To  say  he  has  no  legal 
right  because  there  is  no  established  tribunal  to  give  him  a 
remedy  is,  in  a  certain  narrow  and  technical  sense,  true.  But 
we  think  international  commissions  established  for  the  very 
purpose  of  giving  a  remedy  where  none  existed  before  stand 
upon  a  higher  principle,  viz,  that  rights  to  relief  and  compen- 
sation do  exist;  that  they  arose  at  the  time  the  acts  were 
committed;  that  they  are  recognized  as  ri{fht8,  and  that  inter- 
national commissions  are  cieatcd  because, from  the  very  nature 
of  such  acts  and  the  claims  arising  from  them,  they  do  not 
come  within  the  jurisdiction  of  any  other  tribunal. 

"  It  is  urged  that  as  the  statute  of  the  United  States  makes 
assignments  void,  that  statute  must  operate  to  annul  the 
assignment  of  Gamy.  We  tliink  that  statute  does  not  apply 
to  the  rights  and  claims  of  foreigners  whose  rights  can  not 
come  before  any  American  tribunal  for  decision.  That  statute 
was  made  to  prevent  frauds  upon  the  Treasury.  It  can  not 
fairly  be  extended  to  affect  the  claims  of  foreigners  coming 
before  an  international  coniniissjon. 

"  We  hold,  therefore,  that  the  demurrer  is  sustained,  and 
the  claim  must  be  disallowed  because  the  claimant  has  no  title 
to  the  claim  or  its  proceeds." 
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Joseph  Camy  v.  United  States^  No.  656,  Boutwell's  Report,  105:  Commission 
under  the  convention  between  the  United  States  and  France  of  January 
16, 1880.' 

5.  Change  in  Claimant's  Nationaity. 

Joseph  Xapoleoii  Perehe,  archbishop  of  New 
^'***  ^^Perchl^*^**^  Orleaus,  presented  to  the  commission  under 

the  claims  convention  between  the  United 
States  and  France  of  January  15, 1880,  a  claim  against  the 
United  States  for  his  arrest,  and  the  destruction  of  his  office 
and  business  at  New  Orleans  by  General  Butler  in  November 
1862.  In  his  memorial  he  stated  that  he  was  born  in  France, 
January  C,  1806,  and  that  in  1870  he  became  by  naturalization 
a  citizen  of  the  United  States.  On  this  statement  of  facts 
counsel  for  the  United  States  demurred  to  the  claim  on  the 
ground  that  it  was  necessary  for  the  memorialist,  in  order  to 
maintain  a  claim  against  the  United  States  before  the  commis> 
sion,  to  aver  and  prove  not  only  that  he  was  a  citizen  of  France 
when  the  losses  occurred,  but  also  that  he  was  a  citizen  of 
France  when  his  memorial  was  filed. 

Counsel  for  the  United  States,  in  support 
Brief  fw  the  United  ^^  ^^^  demurrer,  filed  a  brief,  in  which  he 
States.  . ,  '  ' 

said: 

''  I.  The  jurisdiction  of  this  commission  is  limited  by  the  treaty,  and 
authority  is  given  to  pass  on  those  claims  only  which  are  therein  described. 


^** Henry  Ruiy  v.  United  States,  No.  369.  In  this  cose  it  was  alleged,  and 
proved  that  the  claimant  was  a  citizen  of  France;  but  it  appeared  also 
that  he  had  become  a  voluntary  bankrupt  under  the  laws  of  the  United 
States.  It  was  claimed  by  the  counsel  for  the  United  States  that  the 
decision  in  the  case  of  Camy  was  applicable  to  the  case  of  Ruty. 

''The  records  of  the  bankruptcy  court  showed  that  the  claim  against 
the  United  States  was  not  entered  upon  the  schedule  of  assets;  and  it  was 
claimed  by  the  counsel  for  the  memorialist  that^  inasmuch  as  it  was  not 
so  entered,  the  title  did  not  pass  from  Ruty  to  the  assignee,  but  remained 
in  Ruty. 

'*0n  the  part  of  the  United  States  it  was  contended  that  by  the  act  of 
assignment  the  title  to  all  the  property  of  the  memorialist  passed  from 
the  bankrupt  to  the  assignee  by  virtue  of  the  statute  of  the  United  States 
(14  Stats,  at  L.  p.  523),  and  that  it  was  immaterial  to  inquire  whether 
the  bankrupt  included  the  item  upon  his  schedule  or  omitted  to  notice  it. 

"'fhe  claim  was  disallowed  by  the  concurring  vote  of  Baron  de  Arinos 
and  Mr.  Commissioner  Aldis.  The  question  of  Jurisdiction  did  not  arise 
in  this  case,  and  it  is  reasonable  to  assume  that  the  commissioners  who 
signed  the  award  of  disallowance  were  of  opinion  that  the  assignment  in 
bankruptcy  passed  the  title  from  the  hankrupt  to  the  assignee.''  (Bout- 
well's  Report,  108.) 


Digitized  by  VjOOQ  IC 


2402  INTERNATIONAL   ARBITRATIONS. 

"The  cbiiins  against  the  United  States  which  are  described  in  the  treaty 
are  those  for  certain  losses  sustained  by  '  corporations,  companies,  or  pri- 
vate individuals,  citizens  of  France' — *  des  corporations,  des  compagnies  on 
de  simples  particnliers  citoyenn  fran^ain.'    (Art.  I.) 

"  This  claimant  is  not  a  citizen  of  France. 

"a.  By  the  laws  of  France.  It  is  provided  by  those  laws  that '  La  quality 
de  fran^ais  se  perdra  1°  par  la  nataraUsation  acquire  en  paija  Stranger.  ♦*  *  * 
3<>  enfin  par  tout  dtablissement  fait  en  pays  <^tranger  sans  esprit  de  retour.* 
(Code  Civil  1.  i.  1. 1.  c.  ii.  De  la  privation  des  droits  civils,  1  s,  17.) 

**  The  naturalization  is  admitted,  and  the  naturalization  coupled  with 
the  long  residence  of  the  claimant  in  this  country  is  conclusive  evidence 
that  he  is  here  *  sans  esprit  de  retonr,^ 

**b.  By  the  laws  of  the  United  States  the  claimant  is  a  citizen  of  the 
United  States,  and  entitled  to  the  rights  and  privileges  of  a  native.  (Re- 
vised Statutes  of  the  United  Suites,  sec.  2168.) 

"  II.  By  article  two  of  the  treaty  it  is  provided  that  the  commission 
'shall  he  competent  and  obliged  to  examine  and  decide  upon  all  claims  of 
the  aforesaid  character  presented  to  them  by  the  citizens  of  either  country, 
except  such,*  etc. 

'*  The  treaty  thus  speaks  in  the  present  tense,  and  bars  any  and  every 
claim  unless  the  person  presenting  it  is,  at  the  time  of  its  presentation,  a 
citizen  of  the  country  through  whose  agency  the  claim  is  to  be  enforced. 

"  By  the  first  article  of  the  treaty  it  is  declared  that  claimants  against 
the  Government  of  the  United  States  must  have  been  citizens  of  Fran<'e  at 
the  time  when  the  acts  were  committed  out  of  which  the  claim  arose,  and 
therefore  it  appears  from  these  two  articles  of  the  treaty,  considered 
together,  that  the  citizenship  which  existed  at  the  time  when  the  claim 
arose  must  have  been  preserved  without  interruption  until  the  presenta- 
tion of  the  claim  before  this  commission. 

**  In  the  case  at  bar  it  is  not  only  ailmitted,  but  declared  by  the  claim- 
ant, that  in  the  year  1870,  having  theretofore  been  a  French  citizen,  he  was 
naturalized  under  the  laws  of  the  Unit<^d  States,  and  that  since  that  time 
he  has  been  an  American  citizen.  Therefore,  he  has  no  le^jal  capacity 
under  the  treaty  to  appear  before  the  commission  as  a  claimant. 

"  III.  By  the  principles  of  international  law  this  claimant  is  a  citizen  of 
the  United  States,  subject  to  the  jurisdiction  of  that  country  only,  and  to 
the  government  of  that  country  only  can  he  look  for  protection  and  for 
reilress  of  any  wrongs  inflicted  by  its  authority. 

"Where  a  person  *by  his  own  act  has  made  himself  the  subject  of  a  for- 
eign power,  •  *  "  it  certainly  places  him  out  of  the  protection  of  the 
United  States  while  within  the  territory  of  the  sovereign  to  whom  he  has 
sworn  allegiance.'     (The  Charming  Jietsy,  2  (/ranch,  64.) 

'* 'Having  once  acquired  a  national  character  by  residence  in  a  foreign 
country,  he  ought  to  be  bouud  by  all  the  consequences  of  it  until  he  has 
thrown  it  off,  either  by  an  actual  return  to  his  native  country,  or  to  that 
where  he  was  naturalize<l,  or  by  commencing  his  i-emoval  bonajide.*  (The 
Venus,  8  Cranch,  253.) 

**The8e  are  the  decisions  of  the  highest  judicial  authority  in  the  Unitetf 
States,  and  they  are  HUpporte<l  by  th««  opinions  of  the  most  eminent  pub- 
licists. *\Vith  regard  to  th-  jurisdiction  and  authority  of  States  over 
their  own  proper  subjects  no  diMibt  can  be  raised:  under  the  term  subject 
may  be  included  both  natire  and  naturalized  citizens.*     (Phillimore,  Vol.  I. 
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Chap.  XVIII.  $  CCCXVII.)  *  It  baa  been  8ai«l  that  tboHc  rules  of  law  arc 
applicable  to  naturalized  as  well  as  natire  citizeits.  But  there  is  a  class 
which  can  not  be,  strictly  speaking,  included  under  either  of  these  denomi- 
nations, namely,  the  class  of  those  who  have  ceased  to  reside  in  their 
native  country  and.  have  taken  up  a  permanent  abode  (domiciliHm  sine 
animo  revrriendi)  in  another;  *  ♦  *  they  are  de  facto,  though  not  de 
jure,  citizens  of  the  country  of  their  domicile.'  ($  CCCXIX.)  The  claim- 
ant, however,  acknowledges  not  only  that  he  is  a  citizen  of  the  United 
States  de  foi-to,  but  also  de  Jure, 

*** Naturalized  foreigners  are  in  a  very  different  position  frgm  merely 
commorant  strangers.  *  ♦  »  Naturalization  is  usually  called  a  change 
of  nationality.  The  naturalized  person  is  supposed,  for  the  purposes  of 
protection  and  allegiance  at  least,  to  be  incorporated  with  the  naturaliz- 
ing country.'  (J  CCCXXIII.  See  also,  Story,  Conflict  of  Laws,  s.  48,  c.  Ill ; 
lb.,  8. 540,  c.  XIV;  Fcelix,  1.  i.  t.  i.,  s.  2, 342,  Dn  changement  de  Nutionalit<5 ; 
Heffter,  8.58;  Colquhonn's  Civil  Law,  s.  393,  vol.  i,  p.  377;  ib.,  s.  389,  p. 
373;  GUnther,  vol.  2,  p.  267,  and  pages  266-311,  n.  e.;  Vattel,  L  i.,  c.  XIX. 
8.  211  et  Beq^;  Cockburn  on  Nationality,  c.  Ill,  sec.  2.) 

*'IV.  National  jurisdiction,  like  every  other  jurisdiction,  is  limited,  and 
the  capacity  of  two  or  more  nations  in  the  exercise  of  the  treaty-making 
power  is  limited  to  the  territory  which  they  respectively  possess  and  to 
the  persons  owing  allegiance  to  each,  respectively.  It  could  not  for  a 
moment  be  claimed  that  the  republic  of  France,  by  the  treaty-making 
power,  could  exercise  jurisdiction  over  a  subject  of  Great  Britain;  and 
for  a  stronger  reason  it  must  be  clear  that  France  could  not  by  treaty 
obtain  jurisdiction  overa  citizen  of  the  United  States,  except  by  a  clear 
concession  of  the  power  on  the  part  of  the  United  States. 

'*It  is  the  primary  duty  of  every  government  to  protect  its  own  citi- 
zens, and  this  duty  is  a  constant  denial  of  a  like  power  in  any  other 
government. 

**In  January  1880  the  republic  of  France  had  no  jurisdiction  over 
those  persons  who,  though  born  within  the  jurisdiction  of  France,  had 
voluntarily  withdrawn  their  allegiance  from  that  government  and  trans- 
ferred it  to  the  United  States;  and  therefore  it  was  not  competent  for  the 
government  of  the  French  republic  to  make  any  provision  by  treaty  or 
otherwise  for  the  protection  of  such  persons  or  the  enforcement  of  any  of 
their  rights. 

**If  such  persons  have  suffered  losses,  their  only  remedy  is  by  a  direct 
appeal  to  the  Government  of  the  United  States,  without  the  intervention 
of  any  other  power. 

"This  claimant,  therefore,  has  no  right  of  action  against  the  United 
States  before  this  commission,  because  he  is  not  a  citizen  of  France,  but 
is  a  citizen  of  the  United  States,  and  therefore  the  Government  of  France 
had  not,  at  the  time  the  treaty  was  concluded,  and  it  has  not  now,  any 
jurisdiction  over  him  or  power  to  treat  or  act  in  his  behalf." 

Counsel  for  France,  in  reply  to  counsel  for 
Brief  for  France,    the  United  States,  filed  a  brief  in  which  he 
maintained  the  following;  positions: 

**I.  The  undersigned  agrees  with  the  counsel  for  the  United  States  that 
'the  jurisdiction  of  this  commission  is  limited  l)y  the  treaty,  and  author- 
ity is  given  it 'to  pass  on  those  claims  only  which  are  therein  described.' 
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And  the  uudersigned  maintaios  that  if  it  be  established  that  the  demand 
of  the  memorialist  grew  out  of  and  is  fonnded  in  a  claim  which  is  de- 
scribed in  the  treaty,  then  there  can  be  no  doubt  but  that  the  commission 
has  jurisdiction,  and  should  consider  the  claim  on  its  merits. 

''To  ascertain  whether  or  not  the  comniission  has  jurisdiction  of  a  ca«e, 
or  claim,  reference  must  be  had  to  the  treaty ;  and  the  undersigned  pro- 
ceeds at  once  to  the  consideration  of  the  treaty. 

**  It  will  not  be  denied  that  the  treaty  was  entered  into  between  the  two 
governments  hona  fide;  and  its  immediate  purpose,  as  appears  from  the 
language,  was  to  give  relief  and  to  provide  indemnity  for  a  large  class  of 
sufferers — citizens  of  the  respective  govemments—ou  account  of  injuries 
to  person  or  property  by  them  sustained  xcithin  certain  juriadiciiornf,  and 
during  a  specified  period  of  time.     (Article  I.) 

'*  It  becomes  important,  then,  to  ascertaiu  what  is  meant  by  the  expres- 
sion 'jurisdiction.'  *  Jurisdiction,'  says  the  Supreme  Court  of  the  United 
States  (United  States  r.  Arredondo,  6  Peters,  709),  'is  the  power  to  hear 
nnd  determine  a  cause.  It  is  coram  judice  whenever  a  ca^e  is  presented 
which  brings  this  power  into  action.'  *  *  *  'It  [jurisdiction]  is  the 
power  to  hear  and  determine  the  eubJecl-maUer  in  controversy  between  the 
parties  to  a  suit;  to  adjudicate  or  to  exercise  judicial  power  over  them, 
the  question  is  whether,  on  a  cause  before  a  court,  their  action  is  judicial 
or  extrajudicial,  with  or  without  authority  of  law  to  render  a  judgment 
or  decree  upon  the  rights  of  the  parties.  Jf  the  law  confer  the  power  to 
render  a  judgment  or  decree,  then  the  court  has  jurisdiction.*  (Rhode  Island 
u.  Massachusetts,  12  Peters,  718;  Bauton  v.  Wilson,  4  Texas,  404.) 

"There  are  some  principles  of  i)ublic  law  which  are  universally  recog- 
nized by  modern  civilized  States.  One  of  these  is,  that  international 
treaties  are  covenants  houa  fide,  and  nre  therefore  to  be  equitably  and  not 
technically  construed.  (Phillimoro  Int.  Law,  Vol.  II.,  p.  89.)  Another  is 
that  the  covenant  or  treaty  contracted  by  two  or  more  parties  is  to  be 
interpreted  with  reference  to  the  intention  of  them  all — ^  conrentio  sire 
pactio  est  duorum  rel  plurum  in  idem  placitum  consensus.*     (lb.  p.  92.) 

"Another  is,  that  good  faith  clings  to  the  spirit  and  fraud  to  the  letter 
of  the  convention.     (lb.  p.  107.) 

"  Under  any  equitable  construction  of  the  provisions  of  the  treaty,  the 
commission  must  be  held  to  have  jurisdiction  of  the  claim  now  submitted 
by  the  memorialist,  and  for  the  following  reasons: 

"First.  Because  the  acts  complained  of  were  committed  by  the  United 
States. 

"Secondly.  Because  the  acts  were  committed  within  the  jurisdictional 
territory  marked  out  by  the  treaty. 

"Thirdly.  Because  the  arts  were  conmiitted  during  the  periods  fixed  by 
the  treaty. 

**  Fourthly.  Because  the  acts  complained  of  were  injurious  to  the  person 
and  property  of  a  citizen  of  France. 

"All  which  above  averments  of  facts  are  contained  in  the  memorial, 
and  are,  for  the  purpose  of  this  demurrer,  a<lmitted  by  the  counsel  for 
the  United  States. 

"  The  undersigned  therefore  maintains  that. an  equitable  construction  of 
the  provisions  of  the  treaty  gives  the  commission  jurisdiction  of  the  claim 
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of  memorialist.  Any  other  conBtraction  would  be  iechnicalj  and  would, 
to  that  extent,  defeat  the  purpose  and  intention  of  the  two  contracting 
powers  in  the  creation  of  this  commission. 

**  If  this  claim  is  not  entertained  and  examined  on  its  merits  by  the 
commission,  the  memorialist  is  tcitkoui  remedy  and  redrete,  for  the  reason 
that  there  is  no  tribunal  before  which  the  memorialist  may  present  himself. 

"  In  fact,  the  undersigned  has  been  informed  that  one  of  the  honorable 
commissioners  (Mr.  Commissioner  Aldis)  very  recently  sat  as  the  presiding 
officer  of  a  claims  commission,  organized  by  authority  of  the  United 
States,  which  decided  that  a  naturalized  American  citizen  could  not  pre- 
sent a  claim  before  the  said  commisssion,  as  an  American  mtizenj  on  account 
of  acts  committed  by  the  United  States  against  his  person  or  property,  at 
a  time  when  claimant  woe  a  citizen  of  France, 

''  The  contention  of  counsel  for  the  United  States  can  only  be  sustained 
on  the  theory  or  assumption  that  naturalization  is  retroactive.  But  natu- 
ralization produces  its  effects  only  in  the  future,  {Stoicesco,  Etude  sur  la 
Naturalisation,  pp.  272,  285.) 

"  II.  The  answer  to  what  the  counsel  for  the  United  States  says,  under 
the  second  XK>int  of  his  argument,  as  to  the  meaning  of  certain  expressions 
in  article  2  of  the  treaty,  is  twofold: 

"First.  That  such  a  construction  is  technical. 

''Secondly.  That  article  2  is  in  aid  of,  and  has  immediate  reference  to, 
article  1,  and  that  article  1  contains  the  fundamental  provisions  of  the  treaty, 
and  the  language  of  other  articles  must,  in  cases  of  doubt  or  difficulty,  be 
construed  with  reference  to  it. 

*'The  counsel  for  the  United  States  says : 

"  'The  treaty  thus  speaks  in  the  present  tense,  and  bars  any  and  every 
claim  unless  the  person  presenting  it  is  at  tbe  time  of  its  presentation  a 
citizen  of  the  country  through  whose  agency  the  claim  is  to  be  enforced.' 

''But  the  commission  cannot  fail  to  detect  the  fallacy  contained  in  this 
statement  or  proposition  of  the  counsel  for  the  United  States.  Legal  rep- 
resentatives certainly,  of  deceased  citizens  of  either  country,  and  benefici- 
aries presumably,  may  present  the  claims  of  decedents  and  of  original 
owners  to  this  commission.  And  this,  irrespective  of  the  citizenship  of 
such  legal  representatives  or  beneficiaries.  (See  Rule  1  of  the  commission, 
p.  1 ;  see  Comegys  t?.  Vasse,  1  Peters,  Supreme  Court  Reports,  pp.  212, 213.) 

"  On  the  other  hand,  the  language  of  article  1  of  the  treaty  is :  *  *  * 
'And  all  claims  on  the  part  of  corporations,  companies,  or  private  individ- 
uals, citizens  of  France,  upon  the  Government  of  the  United  States,  arising 
out  of  acts  committed  against  the  persons  or  property  of  citizens  of 
France.'  »  «  *  This  clearly  refers  to  the  persons  or  property  of  indi- 
viduals who  at  the  time  of  the  commission  of  the  acts  aforesaid  were  citizens  of 
France. 

"  If  all  claims  that  could  not  be  brought  within  the  description  indicated 
by  counsel  for  the  United  States  in  the  paragraph' cited  are  to  be  barred, 
the  labors  of  the  commission  will  be  exceedingly  light;  and  again,  the 
palpable  intention  of  the  two  contracting  states  will  bo  defeated  by  a 
technical  construction  of  the  language  conveying  the  grant  of  powers  to 
the  commission. 

"  III.  The  undersigned  believes  that  the  commission  will  see  that  cases 
cited  by  counsel  for  the  United  States,  to  wit,  the  Charming  Betsey  and 
6627— Vol.3 18 
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the  VenuBf  have  no  application  to  the  case  at  bar;  neither  do  they  con- 
tain anything  which  can  be  construed  as  in  conflict  with  the  position 
here  taken  by  the  counsel  for  the  French  republic.  In  those  cases  the 
dUtinction  between  the  national  character  of  property  and  the  nationalitif  of 
persons  was  recognized  and  laid  down, 

^' Those  were  cases  where  the  eifort  had  been  made  to  impress  a  hostile 
character  upon  property  in  certain  situations  as  distinct  from  the  national 
character  of  the  owner,  and  vice  versa, 

*'  IV.  There  are  some  propositions  of  the  counsel  for  the  United  States 
which  are  emphasized  under  the  fourth  point  of  his  argument  that  are 
hardly  pertinent  to  the  discussion,  as  the  undersigned  understands  it. 
Unless  qualified,  these  expressions  are  misleading.  The  confusion  in 
which  the  counsel  has  become  involved  is  the  result  of  failure  to  recognize 
the  distinction  which  prevails  universally,  under  international  law  and 
treaty  stipulations,  between  the  civil  and  political  rights  of  an  individual. 
The  commission  are,  of  course,  familiar  with  the  above  distinction ;  which, 
as  it  seems  to  the  undersigned,  it  is  important  to  bear  in  mind  when  the 
claim  of  the  memorialist  is  under  consideration.  In  the  case  at  bar,  under 
the  view  of  the  counsel  for  the  French  republic,  the  discussion  involves  only 
a  consideration  of  certain  undoubted  civil  rights  of  an  individual  who,  at 
a  particular  period  of  time,  being  then  a  citizen  of  France,  sustained  injuries 
to  his  person  and  property  of  a  character  of  which  this  commission  has 
cognizance.  And  in  the  controversy  at  bar,  as  it  seems  to  the  undersigned, 
the  test  of  present  political  rights,  or  actual  national  character  of  the 
memorialist,  should  not  be  controlling  or  conclusive." 

Counsel  for  the  United  States  submitted  a 

^"^*^  aT^  ^^^  ^"^^  *^  ^^P^^  ^  *^**  ^^  counsel  for  France,  in 

whicli  he  maintained: 
1.  As  to  jurisdiction,  that  it  was  insufficient  to  show  that 
the  commission  had  cognizance  of  the  subject-matter  of  the 
claim;  that  jurisdiction  of  the  person  as  well  as  of  the  subject- 
matter  was  essential.  From  the  contentions  of  counsel  for 
France  it  would  follow  that  a  claim  once  valid  would  always 
be  valid,  no  matter  who  might  become  the  beneficial  owner, 
whether  a  German  or  a  citizen  of  any  other  third  power. 
Such  could  not  have  been  the  intention  of  the  contracting 
parties.  Their  object  was  to  relieve  each  other's  citizens. 
Neither  government  sought  to  recover  anything  for  itself,  as 
the  United  States  did  from  Great  Britain  in  the  case  of  the 
Alabama  claims,  under  Article  I.  of  the  treaty  of  Washington 
of  May  8, 1871.  On  the  contrary,  the  provisions  of  the  treaty 
between  the  United  States  and  France  were  similar  to  those 
of  Article  XII.  of  the  treaty  of  Washington  relating  to  the 
miscellaneous  claims  of  the  "citizens''  or  "subjects"  of  the 
contracting  parties.  The  records  of  the  commission  under 
Article  XII.  had  been  carefully  searched,  and  it  was  believed 
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that  the  British  agent  had  not  in  any  case  presented  a  claim 
the  owner  of  which  had  ceased  to  be  a  British  subject,  for  the 
reason  that  he  considered  such  claims  inadmissible.  In  support 
of  this  statement  counsel  for  the  United  States  referred  to 
Howard's  Eeport,  pp.  9, 265;  256-271, 314, 326. 

2.  As  to  the  construction  of  the  treaty,  counsel  for  the  United 
States  maintained  that  there  was  no  room  for  conjecture.  The 
language  of  the  treaty  should  not  be  strained  in  order  to 
obtain  jurisdiction.^  Under  the  terms  of  the  treaty  claims 
must  be  (1)  on  the  part  of  "citizens"  of  France,  (2)  for  inju- 
ries to  ^*  citizens'^  of  France,  and  (3)  presented  by  "citizens'' 
of  France. 

3.  As  to  the  intention  of  the  contracting  parties,  there  was, 
said  counsel  for  the  United  States,  no  ambiguity  in  the  treaty. 
Both  France  and  the  United  States,  recog&ized  the  loss  of 
original  nationality  by  naturalization  abroad.  It  could  not  be 
assumed  that  they  intended  to  make  provision  for  persons  who 
had  voluntarily  renounced  their  allegiance. 

4.  As  to  the  claimant's  remedy  or  redress,  counsel  for  the 
United  States  maintained  that  while  the  question  was  one  with 
which  the  commission  had  nothing  to  do,  he  had  a  remedy  by 
appealing  to  the  Congress  of  the  United  States,  or  in  proper 
cases  to  the  Court  of  Claims.  It  was  true  that  the  claims  of 
persons  who  were  aliens  during  the  war,  but  who  afterwards 
were  naturalized,  were  not  allowed  by  the  Southern  Claims 
Commission,  but  this  was  because  that  tribunal  was  not  au- 
thorized by  Congress  to  investigate  that  class  of  claims.^ 
"The  undersigned  does  not,"  concluded  counsel  for  the  United 
States,  "  contend  that  naturalization  is  retroactive,  but  that  it 
effects  a  full,  complete,  and  total  change  of  allegiance,  and 
that  from  the  day  of  naturalization  all  right  to  the  protection 
of  the  native  country  is  forfeited,  and  in  its  place  the  natural- 
ized citizen  obtains  the  rights,  the  advantages,  and  also  the 
disadvantages  of  citizenship  in  the  country  of  his  adoption. 
In  changing  his  allegiance  he  may  fairly  be  presumed  to  have 
considered  and  estimated  the  advantages  on  the  one  hand  and 
the  disadvantages  on  the  other,  but  whether  he  did  so  con- 
sider  or  not  is  not  a  question  for  this  tribunal." 


•  Smith's  Leading  Caaes,  6  Am.  ed.  1011, 1024 ;  Monson  v.  Chester,  22  Pick. 
387 ;  Court  of  Coma,  of  Alabama  Claims,  Davis^s  Report,  108 ;  2  Cranch,  358, 
399;  PhiUimore,  II,  84,  $  LXX,  et  seq. 

^  H.  Mis.  Doc.  16, 42  Cong.  2  seas. 
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At  the  meeting  of  the  commission  on  May 

^^"^l^^t^^  20, 1881,  counsel  for  France  made  an  oral  argu- 

ment,  in  which,  among  other  things,  he  said: 

"  l8  there,  as  is  contended  in  the  brief  for  the  United  States,  a  mode  of 
redress  left  open  to  the  Archbishop  of  New  Orleans  f  *  *  *  To  this  I 
answer  no;  and  I  shall  now  proceed  to  give  the  reasons  in  support  of  this 
answer.  In  tlie  Southern  Claims  Commission  it  was  held  that  aliens  re- 
siding in  the  United  States  had  no  right  to  appear  before  that  commission 
and  to  recover  damages  for  losses  inflicted  upon  them.  *  *  ♦  There- 
fore, the  alien  who  has  remained  neutral  during  the  war  can  not  be  com- 
pared to  the  citizen  of  the  United  States  who  was  not  only  neutral,  but 
loyal.  On  the  other  hand,  a  decision  was  rendered  by  that  same  commis- 
sion in  regard  to  aliens  who  were  naturalized  in  the  United  States  after 
the  date  of  the  injury  sufiered,  and  in  rendering  its  decision  the  commis- 
sion said:  'We  think  Congress  intended  to  reserve  to  itself  the  consider- 
ation of  the  rights  of  foreigners.  We  have  therefore  held  that  foreigners 
domiciled  here  are  not  citizens  within  the  limits  of  the  act.  We  have 
also  held  that  where  claimant  was  also  alien  when  the  claim  accmed,  his 
naturalization  since  the  war  does  not  remove  his  disability.'  *  *  « 
This  doctrine  has  been  also  asserted  by  the  State  Department  of  the  United 
States  in  the  case  of  Emile  Sauv^,  a  Frenchman  who  had  resided  in  Mexico 
and  who  claimed  to  have  suffered  damages  in  that  country.  Sauv<^  came 
to  the  United  States  and  was  naturalized.  After  he  had  obtained  his  let- 
ters of  naturalization  he  applied  to  the  State  Department  for  intervention 
on  his  behalf  on  account  of  injuries  sufiered  in  Mexico  while  a  citizen  of 
France.  To  this  application  the  Hon.  Hamilton  Fish  replied  in  substance : 
'  Your  naturalization  was  only  prospective.  It  could  not  act  retroactively, 
and  therefore  I  can  not  interfere  on  your  behalf  for  acts  anterior  to  your 
naturalization  by  the  United  States.' 

"  Obviously,  the  case  can  not  be  presented  to  the  Court  of  Claims.  But 
my  colleague  on  the  other  side  says,  '  There  is  the  Congress  of  the  United 
States ;  and  Congress  may  do  something  or  other.'  To  which  I  reply,  that 
Congress  has  no  jurisdiction  over  such  cases;  and  for  this  simple  reason, 
that  naturalization  is  prospective.  And  therefore  if  Congress  enacted 
to-day  a  measure  tending  to  indemnify  these  claimants,  it  would  violate 
one  of  those  principles  which  govern  the  matter  of  naturalization. 

'^  Again,  it  is  said  that  Congress  has  sovereign  power,  and  that  it  may 
grant  relief.  Simple  measures  of  relief  seldom  pass  Congress.  *  *  » 
How  many  claims  of  aliens  have  ever  been  adjudicated  by  that  body! 
*  *  *  One  in  fifteen  years.  One,  only  one,  a  German  case,  and  this  was 
the  result  of  long  correspondence  and  protracted  negotiation. 

**  I  come  now  to  another  branch  of  the  case,  which  arises  from  the  conven- 
tion itself.  *  *  *  Article  I.  of  the  convention  provides  that:  'All 
claims  on  the  part  of  corporations,  companies,  or  private  individuals,  citi- 
zens of  France,  upon  the  Government  of  the  United  States  arising  out  of,' 
etc.  *  *  *■  These  words  should  be  construed  as  referring  to  those  who 
were  citizens  <it  the  time  the  claim  accrued. 

*'And  now  as  to  Article  II.,  to  which  the  brief  on  the  part  of  the  United 
States  refers.  It  is  merely  by  way  of  reference  that  the  word  'citizen'  is 
mentioned.    The  governing  article  is  found  in  the  words  I  have  just  cited. 
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It  may  be  said  that  tliere  are  other  articles  in  which  the  word  '  citizen  *  may 
have  been  used,  bat  it  is  not  in  sach  a  way  as  to  giye  us  a  construction  of 
the  words  I  have  quoted;  and  the  proof  of  it  is  this,  that  Article  I.,  where 
these  words  are  found,  refers  to  claims  *on  the  part  ofcitizenSy*  etc. ;  while 
in  Article  II.,  the  words  *  on  the  part  of  citizens '  have  been  omitted.  It  is 
worded  this  way,  'presented  to  them  by  the  citizens.'  So  in  the  article 
which  defines  the  jurisdiction  of  this  commission,  the  words  used  are  'on 
the  part  of  citizens,'  and  in  the  following  provision,  which  most  evidently 
refers  to  preceding  article,  the  words  are  changed,  and  the  paragraph 
reads,  'presente<l  to  them  by  the  citizens  of  either  country.' 

"  There  is,  however,  another  way  of  ascertaining  the  exact  meaning  of 
these  words  and  of  explaining  them.  These  words,  'on  the  part  of,'  were 
borrowed  from  the  treaty  of  Washington  of  May  8, 1871,  between  the  United 
States  and  Great  Britain.  In  a  case  pending  before  that  commission, 
where  a  somewhat  analogous  demurrer  was  interposed  on  behalf  of  the 
United  States,  in  opposing  it  Her  Britannic  Majesty's  counsel  used  the 
following  language:  'Why  were  the  words  on  the  part  of  usedf  It  seems 
to  me  that  they  must  have  been  used  ex  industria  to  embrace  claims  other 
than  those  which  could  be  presented  by  British  subjects,  and  that  they 
should  include  all  cases  arising  out  of  a  violation  of  British  rights  by  acts 
committed  against  the  persons  or  property  of  those  entitled  to  the  pro- 
tection of  the  British  Crown  in  respect  of  such  acts  committed.  And 
thereupon  the  demurrer  was  overruled  by  the  commission.'  (See  Henry 
Howard's  Report,  p.  329.)  I  submit  that  the  convention  between  France 
and  the  United  States  contains  the  same  expressions,  and  that  here  the 
decisions  of  the  English  commission  must  be  of  great  weight. 

"And  now  I  come  to  the  second  division,  I  believe,  of  the  brief  of  the 
counsel  of  the  United  States:  '  Has  the  commission  jurisdiction  over  these 
claims  f '  And  this  leads  to  this  further  inquiry :  What  is  juris<liction,  and 
what  constitutes  jurisdiction  in  this  case  f    *     •     • 

"I  claim  that  the  jurisdiction  of  this  commission  as  it  is  sought  to  be 
established  by  the  counsel  for  the  United  States  would  conflict  with  the 
best  precedents.  I  will  quote  first  from  a  case  decided  by  the  Supreme 
Court  of  the  United  States.  I  select  this  case  because  it  arose  under  the 
treaty  of  May  8, 1871,  between  the  United  States  and  Great  Britain. 

"The  court  says:  'In  Clark  r.  Clark,  where  the  contest  was  between  the 
bankrupt  and  his  assignee,  touching  a  fund  in  the  Treasury,  derived  from 
a  foreign  government,  the  secretary,  though  not  a  party,  was  enjoined 
from  paying  it  over  until  the  rights  of  the  contestants  were  settled  in  the 
suit  then  pending.'  '  But  suppose,  as  has  been  suggested,  that  the  money 
was  in  the  British  exchequer,  at  the  seat  of  the  home  government,  still 
the  court  below  acquired  jurisdiction  of  the  parties  and  had  an  important 
duty  to  perform.'  And  again,  in  the  same  opinion :  '  Where  the  necessary 
parties  are  before  a  court  of  equity,  it  is  immaterial  that  the  res  of  the 
controversy,  whether  it  be  real  or  personal  property,  is  beyond  the  terri- 
torial jurisdiction  of  the  tribunal.'  (See  Phelps  v.  McDonald,  99  United 
States,  pp.  306-307  and  308.) 

"The  converse  proposition  is  just  as  true.  Who  can  deny  that  in  every 
proceeding  in  rem,  provided  the  subject-matter  of  the  controversy  is 
within  the  jurisdiction  of  the  court,  it  does  not  matter  whether  the  parties 
are  or  are  not  before  the  court!    But  the  courts  have  gone  further. . 
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"In  1871  there  were  moneys  belonging  to  the  French  Government— per- 
sonal property — deposited  with  a  certain  banking  house  in  England,  and 
there  were  parties  who  claimed  to  recover  certain  snms  from  the  French 
Government.  They  applied  for  an  injunction  to  Vice-Chan cellor  Malin, 
then  holding  the  equity  court  of  England,  to  restrain  the  said  bankers 
from  paying  to  the  trench  Government  the  moneys  deposited  with- them, 
which  moneys  were  within  the  jurisdiction  of  the  court.  Here  no  per- 
sonal service  could  be  obtained,  since  no  subpcena  could  be  served  on  the 
ambassador  of  France  at  London ;  nevertheless  the  court  held  that  it  bad 
jurisdiction  over  the  fund  without  personal  process  had  on  the  defendant, 
and  a  temporary  injunction  was  granted.  *  *  *  This  view  of  the  case 
I  therefore  earnestly  submit  to  the  commission :  First,  the  jurisdiction 
over  the  subject-matter  may  exist  independently  of  the  jurisdiction  over 
the  person,  and  a  claim  to  a  chose  in  action  may  be  decided  here,  even  if 
the  party  was  not  subject  to  the  jurisdiction  of  this  commission. 

"Let  us  look  at  another  side  of  this  same  subject — that  of  a  Frenchman 
deceased  since  the  time  of  the  injury  suffered .  Rule  1  of  this  commission 
says:  'If  a  claimant  be  dead,  his  executor  or  administrator  or  the  legal 
representatives  of  the  estate  must  appear,  unless  it  be  shown/  etc.  So 
the  commission,  under  its  own  rules,  recognizes  that  a  claim  of  a  deceased 
Frenchman  is  before  the  commission.  Thus  an  American-bom  citizen, 
appointed  administrator  by  a  court,  is  recognized  under  your  rules. 

"At  the  same  time,  I  may  refer  this  commission  to  the  precedents 
created  by  the  British  Claims  Commission  under  quite  identical  articles. 
I  find  that  administrators  presenting  themselves  with  letters  of  adminis- 
tration granted  by  a  county  judge  were  recognized,  and  as  such  they 
represented  the  estate — no  matter  who  might  have  been  the  parties  inter- 
ested in  the  estate,  either  as  creditors,  as  heirs,  legatees,  etc.  And  here  I 
wish  to  refer,  also,  to  the  words  used  by  the  Alabama  court  of  claims, 
where  the  Honorable  Mr.  Davis  was,  I  believe,  secretary.  It  was  held 
by  that  commission  'that,  owing  to  the  peculiar  circumstances  of  these 
claims,  they  should  not  be  allowed  to  perish  through  a  strict  adherence  to 
the  technical  rules  of  courts  of  law.'  And  further:  'The  conrt,  by  the 
presiding  judge,  stated  its  opinion  early  in  its  session  that  letters  of  ad- 
ministration or  letters  testamentary  granted  in  any  State  of  the  United 
States  would  give  authority  to  sue  in  this  court.' 

"I  will  take  the  liberty  to  come  back  to  the  proceedings  of  the  British 
and  American  Commission,  and  I  will  do  so  in  borrowing  the  very  words 
used  by  Mr.  Carlisle  in  his  brief  in  opposition  to  the  demurrer  interposed 
by  the  United  States. 

"'Where  a  British  subject  has  died,  and  his  property  has  not  been 
administered,  no  one  could  make  the  claim  but  an  administrator  repre- 
senting the  British  right  of  the  deceased  owner,  and  claiming  in  his  stead. 
That  this  commission  should  refuse  to  make  him  an  award,  because  it  does 
not  affirmatively  appear  that  living  British  subjects  are  interested  in  pro- 
curing such  award,  would  be  manifestly  un^just  and  unreasonable.'  (See. 
Howard's  Report,  pp.  329-330.)  After  the  case  was  fully  argued  the 
commission  decided  to  overrule  those  demurrers, '  the  minority  of  the  com- 
missioners being  of  opinion  that  where  the  claim  is  prosecuted  by  an 
administrator,  in  respect  of  injury  to  property  of  an  intestate  who  was 
exclusively  a  British  subject,  and  the  beneficiaries  are  British  subjects  as 
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well  as  American  oitisens,  the  claim  may  be  prosecuted  for  their  benefit. 
(See  same  volnme  as  cited  above,  page  18.) 

'^In  the  case  at  bar,  if  this  claimant,  after  saffering  damages,  had 
assigned  his  claim  to  a  Frenchman,  there  is  no  doubt  that  the  assignee, 
under  your  roles,  would  have  a  standing  here,  and  that  he  might  claim 
damages.  Again,  if  this  claimant  had  died  before  he  became  naturalized 
in  the  United  States,  an  administrator  could  have  come  here  and  prose- 
cuted the  claim.  And  again,  in  case  claimant  had  died  a  bankrupt  before 
he  changed  his  nationality,  there  is  no  doubt,  under  the  jurisprudence 
established  by  the  British  Claims  Commission,  that  his  assignee  in  bank- 
ruptcy or  the  receiver  appointed  by  a  court  of  equity  would  have  a  stand- 
ing before  you.    **    *     * 

''  I  come  now  to  another  branch  of  the  case.  The  counsel  for  the  United 
States  has  said  in  his  brief  that  there  was  no  case  of  a  similar  character 
before  the  British  and  American  Claims  Commission  (or  that  no  claim 
answering  the  description  of  that  of  Perchd  was  acted  upon  by  the  com- 
mission) and  in  support  of  his  views  he  quotes  certain  circular  letters 
written  by  the  British  agent,  Mr.  Henry  Howard,  in  regard  to  the  condi- 
tions to  be  complied  with  before  claims  were  presented.  *  •  .*  The 
reason  that  decided  Mr.  Howard  to  issue  such  instructions  is  very  plain. 
Bir.  Howard  could  not  do  otherwise  than  to  exclude  British  subjects  nat- 
uralized in  the  United  States.  The  British  (Government  was  bound  by 
treaty  stipulations.  The  treaty  stipulation  I  am  referring  to  bears  the 
date  of  May  5, 1871.  It  is  found  in  the  naturalization  treaty  between  the 
United  States  and  England.     *    *    * 

''The  same  would  have  been  true  in  the  case  of  a  commission  with  Ger- 
many, the  same  with  Austria>  the  same  with  Italy,  with  Belgium,  and 
some  other  countries  that  I  might  name.  But  France  has  no  treaty  of  nat- 
uralization with  the  United  States.  It  never  has  had  any,  and  to  under- 
stand and  decide  who  is  a  French  citizen  and  how  French  citizenship  Is 
lost,  one  has  to  fall  back  upon  the  municipal  laws  of  France. 

"I  will  state  first  this  proposition:  That  except  under  what  is  called 
'The.general  principles  of  1789,'  there  is  no  positive  enactment  anywhere 
permitting  a  French  citizen  to  leave  his  country  and  to  be  naturalized 
abroad.  The  second  proposition  is  thisj  That  in  case  a  Frenchman  leaves 
his  country  and  goes  abroad,  and  becomes  naturalized  in  a  foreign  country, 
his  right  to  do  so  may  have  been  implicitly  recognized  by  the  laws  of 
France,  but  it  is  written  in  no  legislative  act  of  an  affirmative  character. 

''In  the  act  of  27th  of  July  1868,  the  United  States  declared  positively 
that  an  American  citizen  had  the  right  to  go  abroad  and  change  his 
nationality.  But  there  is  no  such  a  legislation  in  France.  There  are 
only  the  provisions  of  the  civil  code,  whose  negative  character  you  will 
notice.  Article  17  says:  'French  citizenship  shall  be  lost— first,  by  nat- 
uralization in  a  foreign  country ;  second,  by  fusceptance  without  authori- 
zation of  the  King  of  a  public  office  conferred  by  a  foreign  government; 
third,  and  lastly,  by  a  commercial  establishment  in  a  foreign  country 
without  intent  to  return.' 

"Such  is  the  article,  and  now  I  come  back  to  its  first  provision.  A 
Frenchman  goes  abroad.  There  he  becomes  naturalized,  but  it  is  not  ipso 
facto  that  he  loses  his  citizenship  in  regard  to  the  country  of  his  origin. 
*    *     *    The  civil  code  says  merely  that  such  a  Frenchman  has  lost  his 
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nationality,  but  by  whom  is  this  loss  to  be  ascertained?  *  *  ♦  There 
is  only  one  authority  in  France  which  has  jurisdiction  over  the  matter. 
That  is  the  French  courts.  *  *  »  And  whenever  the  United  States 
minister  to  France  has  called  the  attention  of  the  imperial  or  republican 
government  to  those  questions,^  what  has  been  the  answer?  There  has 
always  been  but  one,  viz :  We  are  going  to  test  the  case  before  the  courts. 
So  the  Frenchman  who  claims  to  have  been  naturalized  in  the  United 
States  is  imprisoned  by  the  order  of  the  Secretary  of  War,  for  instance, 
and  thereupon  the  case  is  referred  to  the  courts.  The  courts,  on  presenta- 
tion to  them  of  the  certificate  of  naturalization  abroad,  decide  that  the 
citizen  of  French  origiu  has  lost  his  citizenship  for  the  reason  that  he  was 
naturalized  abroad,  and  it  is  only  when  that  point  is  decided  by  a  compe- 
tent couii;  that  the  Government  of  France  recognizes  the  newly  acquired 
nationality  of  its  native-born  citizen. 

"I  wish  to  read  a  few  lines  from  General  Dix's  correspondence  on  that 
point.  I  read  from  United  States  Diplomatic  Correspondence  of  1868, 
part  1,  pages  444,  445 : 

"  *  It  is  proper  to  add,  that  in  all  cases  when  a  Frenchman  has  been  con- 
scripted, and  stands  on  record  as  having  failed  to  comply  with  the  require- 
ment of  military  service,  a  judicial  inquiry  takes  place.  His  passport  does 
not  exempt  him  from  arrest  and  detention;  but  the  government  always 
allows  him  to  go  at  large  on  engaging  to  appear  at  the  time  and  place  ap- 

fointed  for  the  examination.  The  first  examination  is  by  a  civil  tribunal, 
f  he  is  found  to  be  a  citizen  of  the  United  States,  he  is  exempted  from 
military  service.  He  is  then  brought  before  a  council  of  war,  which  de- 
cides whether  he  has  been  delinquent,  and  if  so,  whether  his  delinquency 
is  removed  by  prescription.' 

''In  the  same  volume  there  is  a  case  of  that  kind  stated  on  page  453: 
** '  On  being  advised  officially  of  these  facts  by  the  Marquis  de  Moustier, 
I  sent  him  a  copy,  certified  under  the  seal  of  the  legation,  of  Brailly's  cer- 
tificate of  naturalization,  and  he  was  promptly  released.  The  imperial 
government  only  asked  that  he  should  satisfy  the  established  form  of  pro- 
ceeding by  going  before  a  civil  tribunal  with  his  certificate  and  passport, 
and  show  that  he  had  been  naturalized  as  a  citizen  of  the  United  States.' 
So  the  case  of  Brailly  comes  just  in  support  of  the  general  statement  made 
by  General  Dix. 

**  I  have  before  me  all  the  papers  relating  to  naturalization,  expatriation, 
etc.,  prepared  at  the  request  of  the  President  of  the  United  States.  I  am 
able  to  say  that  my  statement  is  supported  by  the  opinion  of  an  advocate 
of  the  court  of  appeals  of  Paris,  who  is  the  counsel  of  the  British  embassy 
there;  that  opinion  is  printed  in  this  book.  Mr.  Treitt  refers  to  other 
cases  besides  that  of  Brailly,  and  finally  he  lays  down  the  general  doctrine 
in  the  following  way : 

"  *  If  the  person  seeking  to  avoid  the  performance  of  military  duty  pleads 
naturalization  in  a  foreign  country,  the  court-martial  defers  the  enforce- 
ment of  the  penalty  and  grants  the  accused  a  delay,  that  he  may  be  enabled 
to  prove  his  foreign  citizenship  in  the  courts. 

'''If  he  obtains  a  judgment  declaring  that  he  has  lost  his  French  citi- 
zenship, the  court-martial  acquits  him,  but  only  when  his  naturalization 


>  The  case  here  supposed  is  that  of  the  arrest  of  a  naturalized  American 
citizen  for  the  purpose  of  requiring  military  service. 
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took  place  tbree  vears  before.  If  this  is  oot  the  case,  the  judges  enforce  the 
penalty  provided  for  the  offense.  In  fact,  the  avoidance  of  military  service 
18  an  offense  which  no  mere  lapse  of  time  can  cancel ;  it  lasts  until  the 
military  service  is  rendered.  Now,  the  jurisprudence  of  courts-martial 
says  that  the  offense  no  longer  exists  when  the  offender  has  become  nat- 
uralized in  a  foreign  country;  thenceforward  the  offender  who  has  been 
naturalized  more  than  three  yeai*s  incurs  no  penalty.'  (See  U.  S.  Diplo- 
matic Correspondence  for  1873,  p.  1280.)    •    *     * 

''And  now  comes  a  decree  about  which  some  words  ought  to  be  said 
here.  It  is  the  decree  of  the  26th  of  August  1811,  which  has  never  been 
repealed.  Under  that  decree  it  is  provided  that  '  no  French  citizen  can 
be  naturalized  in  a  foreign  country  without  our  authorization.' 

"This  article  stands  to-day  in  full  force.  It  is  not  always  applied,  but 
sometimes  it  is. 

''I  come  now  to  the  last  branch  of  the  ease,  about  which  I  wish  to  sub- 
mit some  remarks  to  this  honorable  commission.  If  it  comes  to  this — that 
the  personal  status  of  the  French  citizen  must  be  established  at  the  time 
of  presenting  his  claim,  I  have  to  refer  the  counsel  for  the  United  States 
to  two  decision^,  both  of  great  weight.  The  former  is  a  decision  of  the 
King's  Bench  in  England ;  the  latter  is  a  decision  by  the  American  and 
British  Commission  of  1853.  In  the  case  of  Wilson  r.  Marry att,  8  Term 
Reports,  31,  the  question  was  as  to  the  legality  of  a  trading  voyage  to  the 
East  Indies,  which  was  the  subject  of  a  policy  of  insurance  to  one  Collet, 
who  conducted  the  voyage.  That  trade  was  then  forbidden  to  British  sub- 
jects, but  was  open  to  American  citizens  by  the  treaty  of  1794  between 
Great  Britain  and  the  United  States.  Collet  was  a  British-born  subject 
and  an  adopted  citizen  of  the  United  States,  and  the  question  was  as  to 
whether  or  not  he  was  entitled,  under  the  treaty,  in  his  character  as  an 
American  citizen,  to  a  right  from  which  he  was  excluded  by  a  statute  as  a 
Bntiflh  subject.  Here  is  a  case  where  the  same  man  is  at  the  same  time  a 
British  subject  owing  perpetual  allegiance  to  England  and  an  American 
citizen.  The  case  was  argued  three  times  before  the  Court  of  the  King's 
Bench,  and  at  last  the  court  held  that  Collet,  being  within  the  description 
of  the  treaty  of  1794  by  virtue  of  his  American  citizenship,  could  not  be 
excluded  on  account  of  his  British  nationality.  The  caae  was  carried  to 
the  exchequer  chamber,  and  there  the  judgment  was  affirmed. 

''The  second  case  is  that  of  Uhde  &  Co.  v.  Great  Britain,  decided,  in 
the  commission  of  1853.  I  will  take  the  liberty  to  read  from  the  opinion 
of  the  honorable  umpire  of  that  commission : 

"  'However  good  the  claim  of  Messrs.  Uhde  &  Co.,  as  conquered  Mexi- 
cans, against  the  United  States,  by  the  interpretation  of  the  law  of 
nations  as  given  by  the  decisions  of  the  courts  of  Great  Britain,  may  be, 
the  claim  ought  to  be  excluded  from  this  commission.  The  Government  of 
the  United  States  have,  however,  entertained  the  claim  in  the  corre- 
spondence between  the  diplomatic  agents  of  the  two  countries,  and  for 
this  reason  we  hold  that  it  should  be  considered  and  settled  without 
further  delay.'  As  the  case  is  somewhat  extended,  I  will  state  it  in  a  few 
words.  Here  is  a  British  subject  who  under  the  laws  of  war  is  to  be 
regardedTas  a  Mexican,  and  nevertheless  his  former  character  as  British 
subject  is  held  to  be  sufficient  to  secure  for  him  an  award  by  the  honorable 
umpire  of  that  commission. 
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*' And  DOW,  in  summing  up,  I  wish  to  say  that  in  regard  to  the  citizen- 
ship of  the  Right  Reverend  Archbishop  of  New  Orleans,  when  the  case 
was  presented  to  the  agent  of  France,  then  Mr.  Lanen,  he  submitted  the 
question  to  me  to  know  whether  I  thought  that  the  case  shonid  be  pre- 
sented. I  answered  in  the  affirmative,  for  the  reason  that  so  far  as  the 
French  Government  is  concerned,  and  inasmuch  as  French  courts  have  not 
decided  to  the  contrary,  that  gentleman  is  as  yet  a  citizen  of  France. 

''On  the  other  hand,  there  is  the  great  question  of  equity.  This 
claimant  can  not  find  anywhere  else  a  remedy;  and  France,  that  to  a  cer- 
tain extent  represents  him  as  yet,  can  not  do  otherwise  than  to  give  him 
the  opportunity  to  present  himself  before  this  honorable  commission, 
where  he  will  obtain  justice.'^ 

At  the  same  session  of  the  commission  (May 
United  states  Comi.  20)  counsel  for  the  United  States  made  an 
'  mmt^'    ^'^^  argument  in  conclusion,  in  which,  among 
other  things^  he  said : 

''I  am  obliged  to  Mr.  de  Chambrun  for  the  admission  he  makes  at  the 
close  of  his  argument,  that  the  agent,  Mr.  Lanen,  at  the  very  outset  was 
so  much  in  doubt  as  to  whether  this  case  came  within  the  jurisdiction  of 
the  commission  under  the  treaty,  that  the  question  was  the  subject  of  con- 
ference between  the  agent  and  the  counsel  of  the  French  Government. 
Next,  I  trust  that  the  counsel  for  the  Qovemment  of  the  French  Republic 
will  not  take  it  amiss  if  I  say,  in  the  beginning,  that  I  feel  at  liberty  to 
omit  any  attempt  to  answer  some  portion  of  his  remarks  and  argument,  as 
I  can  not  bring  myself  to  feel  that  they  are  pertinent  to  the  issue  before 
the  commission.  *  *  »  We  do  not  deny  the  right  of  an  administrator, 
though  an  American  citizen,  to  appear  before  this  commission  in  behalf  of 
a  claimant,  or  the  estate  of  a  claimant  deceased,  provided  that  the  bene- 
ficiaries of  the  claim  are  themselves  French  citizens  and  were  such  when 
the  claim  arose.  *  *  •  We  admit  the  right  of  an  a<lmiuistrator  to 
appear,  provided  his  constituency  comes  within  the  scope  of  the  treaty, 
but  not  otherwise.     *     *     * 

''The  authority  of  this  commission,  I  respectfully  submit,  is  not  derived 
from  tradition ;  it  is  not  derived  from  the  habits  or  usages  of  countries, 
either  the  United  States,  France,  or  Great  Britain ;  not  dependent  upon 
opinion  anywhere,  but  it  is  derived  exactly  and  specifically  from  the 
treaty,  and  from  nothing  else.  If  there  have  been  decisions  under  other 
treaties,  or  if  there  have  been  decisions  in  the  courts  which  seem  to  mili- 
tate against  the  doctrine  which  the  United  States  attempts  t^  set  up  here 
and  undertakes  to  maintain,  those  decisions  and  those  views  are  of  no 
consequence  whatever  unless  there  be  some  ambiguity  of  language  in  this 
treaty,  some  phrase  which  is  a  phrase  of  municipal  or  of  international  law, 
and  which  requires  interpretation.  »  *  •  Nor  is  it  of  the  least  conse- 
quence that  there  is  no  other  tribunal  that  can  do  justice  to  these  claim- 
ants, if  justice  has  not  been  already  awarded  to  them.  This  is  not  a  tribunal 
to  administer  justice  generally.  It  is  a  tribunal  to  carry  out  the  provisions 
of  the  treaty.  *  *  *  My  friend,  de  Chambrun,  says  that  Archbishop 
Perch^  could  not  hold  real  estate  under  his  office  as  archbishop  without 
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beeoming  a  citizen  of  the  United  States.  That  is  not  a  conside  ation  for  this 
commission.  The  archbishop  decided  that  question.  It  was  presented  to 
him  whether  he  would  accept  citizenship  in  the  United  States,  with  capac- 
ity to  hold  real  estate,  or  whether  he  would  preserve  his  citizenship  in 
France  and  deny  himself  the  capacity  to  hold  real  estate.  *  *  *  He 
made  his  choice,  and  he  stands  before  this  commission  to-day  either  as  a 
French  citizen  or  as  an  American  citizen,  and  it  is  for  this  tribunal  to  say 
which  he  is. 

"  I  ought  to  say  in  passing — although  the  remark  is  not  exactly  perti- 
nent to  the  case  of  Perch6 — that  it  so  happened  in  our  first  brief  that  a 
remark  was  made  which  has  been  commented  upon  in  the  reply  of  the 
French  counsel,  and  not  treated  in  our  rejoinder,  and  therefore  I  speak  of 
it.  The  sentence  is  this—after  quoting  from  article  2  of  the  treaty  in 
which  it  is  provided  that  the  commission  '  shall  be  competent  and  obliged 
to  examine  and  decide  upon  all  claims  of  the  aforesaid  character  presented 
to  them  by  the  citizens  of  either  country,  except  such,'  etc.,  we  say,  'The 
treaty  thus  speaks  in  the  present  tense,  and  bars  any  and  every  claim, 
unless  the  person  presenting  it  is  at  the  time  of  its  presentation  a  citizen 
of  the  country  through  whose  agency  the  claim  is  to  be  enforced.' 

**  We  should  have  said  unhss  the  person  in  whose  behalf  the  claim  is  pre- 
sented was  at  the  time  of  its  presentation,  etc. 

'*  Now,  Mr.  President  and  gentlemen  of  the  commission,  we  are  brought 
to  the  consideration  of  this  question:  Does  the  French  Government,  speak- 
ing through  its  counsel  here,  deny  or  admit  the  right  of  a  French  citizen 
to  change  his  nationality  f 

"Mr.  DB  Chaubrun.  Under  certain  conditions  to  be  complied  with,  the 
French  Qovemment  has  never  denied  the  right  to  change  nationality,  and 
this  results  from  what  we  call  the  principles  of  1789. 

"  Mr.  Bout  WELL.  Following  what  has  been  said  by  the  counsel  for  the 
French  Gk>vernment,  and  availing  myself  of  such  information  as  I  am  able 
to  command,  I  venture  to  state  the  position  ot  the  French  Government  in 
regard  to  citizenship,  and  the  right  of  a  French  citizen  to  make  a  selection 
of  nationality.  There  are  some  things  which  we  do  not  put  in  statutes. 
They  are  those  things  about  which  there  is  no  difference  of  opinion,  and  the 
statute  of  1868,  passed  by  the  Congress  of  the  United  States,  in  which  it 
is  declared  that  expatriation  is  a  universal  right  common  to  all  men,  was 
only  extorted  from  Congress  by  the  objections  and  difficulties  that  arose  in 
our  communications  with  other  countries  touching  this  matter  of  citizen- 
ship.   For  ourselves,  we  always  admitted  the  right.    *    *    * 

*'  Mr.  DE  Chambbun.  The  courts  denied  it  up  to  1868. 

"Mr.  BouTWELL.  Not  our  courts. 

"  Mr.  DB  Chambrun.  The  Supreme  Court  of  the  United  States  held  to 
the  doctrine  of  perpetual  allegiance  up  to  1868. 

"  Mr.  BouTWBLL.  Not  unless  the  denationalized  citizen  was  domiciled 
in  or  returned  to  this  country. 

"I  can  well  understand  that  the  Government  of  France,  from  the  revo- 
lution of  1789,  which  broke  down  what  had  previously  existed  of  the 
feudal  system,  so  recognized  the  right  of  the  citizen  to  choose  his  nation- 
ality that  a  legislative  declaration  was  superfluous.  The  seventeenth 
article  of  the  French  code  recognizes  the  right,  and  most  clearly.    It 
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proceeds  npon  the  idea  that  a  French  citizen  may  denationalize  himself, 
and  it  declares  that  he  loses  his  citizenship  in  France  when  he  is  natural- 
ized in  another  country,  as  he  may  also  lose  his  French  citizenship  when 
he  does  certain  other  things.    ♦    *    » 

"And  I  have  to  say,  further,  that  all  that  Mr.  de  Chamhrnn  has  quoted 
of  codes  and  decrees  touching  citizenship  in  France,  with  reference  to 
persons  naturalized  in  other  countries,  tends  to  support  the  positions  I 
now  maintain.  Penalties  are  therein  imposed  for  not  performing  military 
service.  There  is  not  one  word,  however,  as  far  as  I  have  observed,  that 
has  been  read  by  him  which  goes  to  show  that  the  French  Government 
does  not  recognize  the  right  of  a  French-bom  citizen  or  subject  to  become 
a  citizen  of  another  country,  provided  always  that  he  stays  in  that  conn- 
try,  or,  if  he  returns,  that  the  obligations  resting  upon  him  when  he  left 
the  country  are  fairly  met. 

''Mr.  DE  Chambrun.  Now,  suppose  a  Frenchman  naturalized  in  this 
country,  and  owns  shares  of  the  Bank  of  France,  which,  unless  it  has  been 
very  recently  changed,  can  be  held  only  by  Frenchmen^-snppose  he  hae 
been  naturalized  here,  what  does  become  of  the  ownership  of  those  shares  f 
Is  it  a  penalty  that  they  must  be  turned  over  to  somebody  else — that  he  can 
not  hold  them  f  Is  it  a  penalty  f  It  is  merely  a  provision  of  the  civil  law 
affecting  rights  of  that  kind. 

"  Mr.  BouTWELL.  I  should  call  it  a  penalty,  certainly.  •  *  •  When 
you  take  from  a  person  a  privilege,  the  taking  of  the  privilege  is  a  penalty. 
Therefore,  when  you  take  from  a  French  citizen  naturalized  in  the  United 
States,  and  on  account  of  his  being  so  naturalized,  the  privilege  of  holding 
shares  in  the  Bank  of  France,  you  impose  a  penalty  upon  him. 

''Mr.  DB  CuAMBRUN.  lu  that  case  it  does  not  relate  to  military  dnties 
or  to  duties  to  the  government.  It  is  a  matter  between  individuals.  The 
naturalization  works  as  between  individuals. 

"  Mr.  BouTWELL.  It  is  not  necessary  for  us  to  consider  what  the  effects 
of  citizenship  in  another  country  are  upon  a  bom  French  citizen.  The 
only  point  which  concerns  us  is,  for  the  moment — and  I  do  not  think  that 
even  that  question  is  of  supreme  importance— to  know  whether  under  the 
French  system  the  right  of  a  I'Yench-bom  citizen  to  be  a  citizen  of  another 
country  is  recognized;  and  I  submit  with  great  confidence,  and  with 
entire  respect,  both  to  this  commission  and  to  the  counsel  for  the  Govern- 
ment of  the  French  Republic,  that  not  only  the  seven t'Oenth  article  of 
the  code,  but  all  the  history,  both  diplomatic  and  legal,  goes  to  show 
that  the  French  Government  has  recognized  this  right.     *     *     * 

"The  decree  of  tho  26th  of  August  1811  is  of  the  same  character.  I  am 
not  going  to  trouble  the  commission  with  reading  any  portion  of  it,  but 
two  things  will  appear  from  an  examination  of  that  decree : 

"First,  that  it  was  really  a  military  order.  It  wan  issued  in  time  of 
war.  It  was  in  an  exigency.  It  was  a  military  order,  substantially  like 
our  military  orders  which  we  issued  during  the  war.  They  passed  away 
when  the  occasion  for  their  enforcement  had  disappeared. 

"  But,  secondly,  and  of  more  importance,  this  decree  recognizes,  from 
beginning  to  end,  the  right  of  French  citizens  to  make  themselves  citizens 
of  another  country. 

"  I  come  now  to  the  consideration  of  the  question  of  naturalization,  for 
the  purpose  of  asking  the  commission  to  reach  a  conclusion  as  to  what 
must  have  been  in  the  mind  of  the  French  Government  when  the  treaty  of 
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January  15,  1880,  was  made.  At  that  time  the  United  States  had  treaties 
with  Austria,  with  Baden,  with  Bavaria,  with  Belgium,  with  Denmark, 
with  Ecuador,  with  Great  Britain,  with  the  Grand  Duchy  of  Hesse,  with 
Mexico,  with  the  North  German  Union  (made  with  Prussia  in  1868),  with 
Sweden  and  Norway,  with  Wurtemburg,  and  in  all  those  treaties  the  right 
of  citizens  or  subjects  of  the  respective  governments  to  become  citizens  of 
the  United  States  under  our  naturalization  laws  was  fully  set  forth  and 
declared,  and  the  converse,  that  citizens  of  the  United  States  might  be- 
come citizens  or  subjects  of  these  several  countries  was  also  set  forth  and 
declared. 

"  I  assert,  as  well-established  facts  and  of  general  knowledge,  that  in 
1880  citizens  or  subjects  of  the  nations  of  Europe  might  become  citizens 
of  the  United  States,  and  that  citizens  of  the  United  States  might  become 
citizens  or  subjects  of  the  respective  governments  of  Europe,  and  that 
these  legal  and  practical  propositions  were  substantially  incorpoVated  into 
the  international  law  of  the  continent  of  Europe  and  of  the  United  States. 

''What,  I  ask,  is  international  law?  It  arises  from  the  practice,  from 
the  agreement  in  treaties,  from  the  general  understanding,  from  the  aggre- 
gate of  conduct  and  judgment  of  nations  and  of  persons  having  charge  of 
public  affairs.  In  1880,  when  this  treaty  was  made,  we  may  fairly  say 
that  this  was  the  international  law  of  the  two  continents.  To  be  sure, 
France  had  not  become  a  treaty  party  to  it,  but  the  municipal  history  of 
France,  the  public  history  of  France,  the  international  dealings  of  France 
with  other  countries,  its  code  and  its  decrees,  all  tend  to  show  that  France 
recognized  the  same  law.    ♦    •    * 

''  But  I  say  more  than  this.  If  the  argument  of  the  counsel  for  the 
French  Government  proves  anything,  it  proves  too  much.  If  he  proves 
anything  in  reference  to  the  proposition,  it  is  that  the  government  that  he 
represents — and  I  certainly  do  not  intimate  anything  of  the  kind — but  if  he 
proves  anything  he  proves  that  the  government  that  he  represents  acted 
in  bad  faith  in  forming  this  treaty.  Citizens  of  the  United  States  and 
citizens  of  France  are  described  in  the  language  of  the  treaty,  and  who 
were  meant  f  France  must  have  known,  from  her  intimate  acquaintance 
with  the  principles  and  the  practice  of  this  government  from  the  very 
beginning,  that  we  recognize  equally  and  alike  as  citizens  of  this  republic 
those  who  were  bom  on  our  soil  and  those  who,  born  in  other  lands,  have 
been  naturalized  and  made  citizens  of  the  United  States  under  our  laws. 
With  us,  as  France  well  knew,  there  was  no  distinction.  France  could  not 
have  understood  otherwise  than  that  we  understood  the  words,  '  citizens 
of  the  United  States,'  as  including  equally  and  alike  those  bom  upon  our 
own  soil  and  those  naturalized  under  our  laws.     *    *    * 

"This  treaty,  like  every  other  arrangement  between  governments,  was 
made  as  a  matter  of  interest,  but  upon  a  principle.  The  interest  was  to 
protect  on  the  part  of  the  United  States  those  persons  who  owe  allegianct^ 
to  the  United  States,  of  whom  service  might  be  required,  and  from  whom 
contributions  might  be  expected.  On  the  part  of  France  the  interest  was 
to  protect  and  guard  and  help  those  who,  as  French  citizens  and  owing 
allegiance  to  that  country,  could  bo  dei)ended  upon  for  support,  for  aid, 
for  contributions,  for  all  the  different  services  which  the  government  might 
require.  In  1880  France  had  no  interest  whatever  in  undertaking  to  pro- 
tect a  person  who,  though  bom  in  France,  had  ten  years  before  absolved 
himself  from  all  allegiance  to  that  government,  had  taken  upon  himself 
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obligations  to  another  government,  and  as  to  allegiance,  to  services,  to 
contribations,  to  help,  had  placed  himself  at  the  disposal  of  another 
country.    *    ♦    * 

''And,  last  of  ail,  unless  this  question  of  citizenship  is  to  be  forever  in 
doubt,  in  nuhihuSf  it  is  in  the  interest  of  us  all,  representing  nations  here, 
that  each  government  should  look  to,  provide  for,  protect,  and  defend  its 
own  citizens,  and  leave  the  citizens  of  other  countries  to  be  provided  for, 
protected,  and  defended  by  the  governments  to  which  they  owe  allegiance. 
And  I  go  so  far  as  to  say — I  have  said  in  the  brief,  and  I  do  not  hesitate  to 
assert  it  and  to  stand  by  it — that  the  Government  of  the  United  States  had 
no  power  on  the  15th  of  January  1880,  upon  its  own  motion  and  by  its 
own  capacity,  to  act  for  or  in  behalf  of  any  citizen  of  France.  It  could 
only  indenmlfy  citizens  of  France  through  the  agency  of  the  Government 
of  France.  I  say,  on  the  other  hand,  that  on  that  day  the  Government  of 
France  had  no  capacity  legally,  had  no  jurisdiction,  no  authority,  to  act 
in  behalf  of  a  citizen  of  the  United  States.  Citizens  of  the  United  States 
must  look  to  their  own  government.  Citizens  of  France  must  look  to  their 
government.  On  the  15th  of  January  1880,  Archbishop  Perch6,  of  New 
Orleans,  had  been  for  ten  years  a  citizen  of  the  United  States.  There  is 
no  evidence  that  he  ever  returned  to  France,  or  that  he  had  ever  given 
any  intimation  of  a  purpose  to  return.  Indeed,  in  his  memorial,  in  the 
first  paragraph,  he  declares  that  in  1870  he  was  naturalized,  and  that  since 
that  time  he  has  been  an  American  citizen.  Those  are  his  very  words,  and 
the  proposition  now  is  to  declare  that  he  is  not  an  American  citizen,  but  is 
a  French  citizen. '' 

At  the  close  of  the  argaments  the  commis- 
iMsiuissai  of  Claim,  sion  rendered  the  following  decision : 

*<The  Archbishop-  Perch6  in  his  memorial 
states  that  he  was  naturalized  in  the  United  States  in  1870. 
He  does  not  claim  to  be  a  French  citizen. 

"Without  deciding  upon  any  other  cases  which  may  be 
analogous  to  this,  we  think  that  the  claim  of  Monseigneur 
Perch^  must  be  rejected,  because  it  does  not  come  within  the 
terms  of  the  treaty,  which  only  provides  for  the  claims  of 
French  citizens. 

"  While  making  this  decision,  we  deem  it  proper  for  us  to 
express  our  regret  that  we  can  not  take  jurisdiction  of  a  case 
which  seems  upon  its  face  to  be  so  equitable.'' 

The  claim  was  then  disallowed  for  want  of  jurisdiction. 

The  rule  laid  down  in  the  case  of  Archbishop  Perch^,  on  the 
question  of  citizenship,  was  applied  by  the  commission  in  all 
similar  cases.  At  the  end  it  appeared  that  there  were  thirty- 
three  cases  of  persons  claiming  compensation  who  were  citi- 
zens of  France  when  the  losses  occurred,  but  who  had  in  the 
intervening  period  been  naturalized  and  accepted  citizenship 
in  the  United  States.  These  claims  were  all  rejected.  They 
amounted  in  the  aggregate  to  $282,884,50. 
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6.  Power  to  Settle  Claims. 

Alexander  McLeod,  a  British  subject,  set  up 
CaM  MoLeod.  ^  claim  against  the  United  States  for  his  arrest 
and  imprisonment  in  the  State  of  New  York  on  a  charge  of 
murder  committed  at  the  destruction  of  the  steamer  Caroline 
in  the  port  of  Schlosser,  in  that  State,  on  December  29, 1837. 
This  claim  was  presented  by  the  British  agent  to  the  commis- 
sion under  the  convention  between  the  United  States  and  Great 
Britain  of  February  8, 1853.  It  was  heard  by  the  commis- 
sioners, in  the  presence  of  the  umpire,  and  the  claimant  himself 
was  permitted  to  make  a  statement.  The  agent  of  the  United 
States  maintained  that  the  case  was  finally  settled  between 
the  two  governments  by  Lord  Ashburton  and  Mr.  Webster 
in  1842. 

Mr.'  Hornby,  the  British  commissioner^  thought  tbat  the 
adjustment  made  between  the  two  governments  was  merely  a 
settlement  of  certain  national  grievances,  and  that  any  claim 
on  the  part  of  McLeod  for  damages  must  be  considered  as  one 
of  the  unsettled  questions  existing  at  the  date  of  the  conven- 
tion. He  was  of  opinion  that,  on  the  assumption  of  his  acts 
by  the  British  Oovemment  and  due  notice  of  this  fact  to  the 
American  authorities,  McLeod  became  entitled  to  immediate 
release;  that  the  case  then  became  a  subject  of  international 
controversy,  and  ought  not  to  have  been  further  prosecuted 
against  an  individual;  that  the  detention  was  longer  than  was 
necessary  in  any  event,  and  was  rendered  unduly  severe  on 
account  of  the  public  excitement,  which  it  was  the  duty  of  th^ 
government  to  have  repressed,  and  that  the  claimant  was  ex- 
posed to  hardship  and  much  expense,  for  which  he  was  justly 
entitled  to  compensation. 

The  views  of  Mr.  Upham,  the  American  commissioner,  were 
stated  in  the  following  opinion,  adverse  to  the  claim: 

<^The  claim  of  Alexander  McLeod,  which  has  been  presented 
for  our  consideration,  renders  it  necessary  to  recite  briefly  the 
details  of  border  collisions  between  the  United  States  and  the 
Cauadas,  which  occurred  some  seventeen  years  since,  and 
which  are  set  forth  in  the  documents  presented  in  this  case. 

"  On  the  29th  of  December  1837  the  steamer  Caroline^  be- 
longing to  a  citizen  of  the  United  States,  was  lying  in  the 
Niagara  River,  alongside  the  wharf  at  Schlosser,  in  the  State 
of  New  York,  having  on  board  a  number  of  American  citizens. 

"A  civil  commotion  at  the  same  time  prevailed  in  Upper 
Canada,  and  it  was  alleged  that  the  Caroline  had  been  used  to 
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carry  arms  and  munitions  of  war  from  the  shores  of  the  State 
of  New  York  to  an  insurrectionary  party  on  Navy  Island, 
then  in  arms  against  the  government  of  that  province. 

"  While  the  Caroline  was  thus  within  the  jurisdiction  of  the 
State  of  New  York,  a  party  of  Her  Britannic  Majesty's  sub- 
jects left  the  shore  of  Canada,  came  within  the  limits  of  the 
State  of  New  York,  seized  the  Caroline^  and  destroyed  her. 
During  the  collision,  arising  from  the  seizure,  Amos  Durfee,  a 
citizen  of  the  United  States,  was  killed,  and  was  found  dead 
on  the  wharf;  and  it  was  supposed  tiie  lives  of  other  citizens 
were  lost  on  board  the  steamer. 

*' Complaint  wa^  early  made  to  Great  Britain  of  the  public 
wrong  done  to  the  United  States  by  this  invasion  and  viola- 
tion of  her  rights  of  territory  and  the  injuries  there  com- 
mitted, but  no  satisfaction  or  apology  had  been  made  for  such 
wrong  for  a  period  of  three  years  after  the  event,  when,  in 
November  1840,  Alexander  McLeod,  who  was  a  citizen  of 
Great  Britain  and  a  resident  of  Upper  Canada,  came  to  Lew- 
iston,  in  the  State  of  New  York,  and  was  there  arrested  on 
the  charge  of  having  been  concerned  in  the  seizure  of  the 
steamer  Caroline  and  the  wrongs  connected  with  it.  On  exam- 
ination he  was  committed  to  the  jail  in  Niagara  County,  and 
in  February  1841  the  grand  jury  of  that  county  found  a  bill 
of  indictment  against  him  for  the  murder  of  Durfee.  The  case 
was  removed  to  the  supreme  court  [of  New  York]  for  trial, 
and  was  afterward  transferred  to  another  county  to  avoid  the 
local  excitement  on  the  Niagara  border. 

"The  arrest  of  McLeod  revived  at  once  the  consideration  of 
the  whole  subject  of  the  border  difficulties.  In  March  1841 
Mr.  Fox,  then  minister  of  Great  Britain  to-the  United  States, 
demanded,  formally,  in  the  name  of  the  British  Government, 
the  release  of  McLeod,  and  set  forth  the  grounds  upon  which 
this  demand  was  made,  alleging  Hhat  the  transaction,  on  ac- 
count of  which  McLeod  was  arrested,  was  a  transaction  of  a 
public  character,  planned  and  executed  by  persons  duly  em- 
powered by  Her  Majesty^s  colonial  authorities  to  take  any  steps 
and  to  do  any  acts  which  might  be  necessary  for  the  defense 
of  Her  Majesty's  subjects,  and  that  they  were  not  personally 
and  individually  answerable  to  the  laws  and  tribunals  of  any 
foreign  country.'  It  was  thus  contended  that  all  liability  of 
McLeod  for  the  acts  charged  against  him  was  merged  in  the 
national  character  given  to  the  transaction  by  the  British 
Government. 

"Mr.  Webster,  in  reply,  on  the  24th  of  April  1841,  stated 
*  that  the  communication  of  the  fact  being  formally  made  that 
the  destruction  of  the  Caroline  was  an  act  of  public  force  by  the 
British  authorities,  the  case  had  assumed  a  different  aspect,' 
and  measures  would  be  taken  accordingly. 

"The  United  States  Government  accepted  at  once  the  issue 
tendered  in  this  form,  and  insisted  on  satisfaction  or  apology 
for  the  violation  of  its  rights  of  territory  in  the  seizure  of  the 
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Caroline;  at  the  same  time  the  government  took  immediate 
measures  to  communicate  in  a  i>roper  manner  to  tbe. judicial 
authorities  the  evidence  of  the  international  defense  thus  set 
up  by  the  British  Government,  that  it  might  avail  to  the  benefit 
of  McLeod. 

"The  counsel  for  McLeod  sued  out  a  writ  of  habeas  corpus^ 
returnable  before  the  supreme  court  of  New  York,  and  claimed 
his  discharge  on  the  ground  thus  interposed.  It  was  holdeu 
by  the  court,  however,  as  is  stated  by  Mr.  Webster  in  his  let- 
ter to  Lord  Ashburton  of  August  6,  1842,  '  that  on  this  appli- 
cation, embarrassed  as  it  would  a[)pear  by  technical  difficulties, 
McLeod  could  not  be  released.'  Further  hearing  was  proposed 
on  this  subject  by  a  transfer  of  the  case  to  the  United  States 
court  for  the  determination  of  this  question,  but  McLeod  ob- 
iected  to  the  delay  necessarily  attendant  on  such  a  proceeding, 
and  requested  in  writing  a  trial  by  jury,  a  copy  of  which  re- 
quest was  communicated  to  the  British  Government.  Shortly 
afterward  the  discharge  of  McLeod  was  effected  by  the  deci- 
sion of  a  jury,  and  'the  further  prosecution  of  the  legal  ques- 
tion,' as  Mr.  Webster  says,  'was  then  rendered  unnecessary.' 

''Had  the  verdict  of  the  jury  been  otherwise,  McLeod  had 
reserved  to  himself  the  right  to  a  reconsideration  of  the  deci- 
sion of  the  supreme  court  of  New  York  on  the  international  de- 
fense interposed  by  him. 

"  Mr.  Spencer,  the  attorney  of  McLeod,  states  in  his  argu- 
ment before  the  jury:  'I  have  taken  the  precaution  to  secure 
the  right  which  will  enable  me  to  review  the  decision  of  the 
supreme  court  elsewhere,  so  that  in  the  event  of  McLeod's  con- 
viction, if  the  supreme  court  have  been  mistaken,  if  that  deci- 
sion should  not  be  in  accordance  with  the  law  of  the  land,  it 
maybe  reversed  and  that  established  which  I  believe  to  be  the 
law  of  the  land,  namely,  that  where  there  was  such  a  war  be- 
ing carried  on  between  the  British  Government  and  those  who 
waged  it  on  our  side  of  the  waters,  the  British  Government 
might  properly  exert  its  powers  to  put  down  that  war,  and  those 
who  acted  in  obedience  to  the  orders  of  that  government  dis- 
charged their  duty  as  faithful  subjects  and  citizens,  and  are 
not  murderers.'    (Gould's  trial  of  McLeod,  p.  261.) 

"Such  is  a  brief  recital  of  the  facts  relative  to  this  matter 
and  of  the  respective  issues  raised  by  the  two  governments  on 
the  subject. 

"The  difficulties  thus  existing  were  early  made  the  subject 
of  further  correspondence,  and  a  final  adjustment  in  regard  to 
them  was  had  between  the  governments.  It  becomes  neces- 
sary, then,  to  examine  the  character  of  this  adjustment,  and  to 
determine  the  effect  of  such  settlement  on  the  claim  before  us. 

"Two  questions  arise  in  the  case: 

"1.  Whether  the  settlement  made  by  the  governments  pre- 
cludes our  jurisdiction  over  the  claim  now  presented. 

"  11.  Whether,  independently  of  such  exception,  the  facts 
show  a  ground  of  claim  against  the  United  States. 
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"The  convention  provides  that  we  are  to  pass  upon  the 
unsettled  claims  of  citizens  or  subjects  of  either  government 
against  the  other,  and  we  are  to  pass  'only  on  such  claims  as 
shall  be  presenteil  by  the  governments,'  and  are  to  be  con- 
fined '  to  such  evidence  and  information  as  shall  be  furnished 
by  or  on  their  behalf.'  No  claims  can  be  sustained  before  us 
except  those  which  the  governments  can  rightly  prefer  for  oar 
consideration.  With  matters  settled  and  adjusted  between 
them,  we  have  nothing  to  do. 

"A  settlement  by  the  governments  of  the  ground  of  inter- 
national controversy  between  them,  ipso  facto  settles  any 
claims  of  individuals  arising  under  such  controversies  against 
the  government  of  the  other  country,  unless  they  are  espe- 
cially excepted;  as  each  government  by  so  doing  assumes,  as 
principal,  the  adjustment  of  the  claims  of  its  own  citizens,  and 
becomes,  itself,  solely  responsible  for  them. 

"The  controversies  to  which  I  have  referred  consisted  of 
two  grounds  of  complaint;  the  delay  in  the  liberation  of 
McLeod,  on  the  one  hand,  and  the  violation  of  the  American 
rights  of  territory  in  the  seizure  of  the  Caroline,  on  the  other. 
These  questions  passed  under  the  full  consideration  and  revi- 
sion of  the  two  governments,  in  1842,  represented  by  Lord 
Ashburton,  ambassador  extraordinary  and  minister  plenipo- 
tentiary, on  the  part  of  Great  Britain,  and  Mr.  Webster,  then 
Secretary  of  State,  on  the  part  of  the  United  States. 

"The  result  of  their  conference  I  regard  as  a  full  and  final 
settlement  of  these  matters  in  controversy.  In  the  closing 
letter  of  Lord  Ashburton  on  this  subject,  he  says:  *  After 
looking  through  the  voluminous  correspondence  concerning 
these  transactions'  (that  is,  the  difficulty  with  McLeod),  *I  am 
bound  to  admit  there  appears  no  indisposition  with  any  of  the 
authorities  of  the  federal  government,  under  its  several  admin- 
istrations, to  do  justice  in  this  respect  in  as  far  as  their  means 
and  powers  would  allow.' 

"  He  makes  no  complaint  of  want  of  diligence  or  promptness 
on  the  part  of  the  United  States  Government,  but  says:  ' Ow- 
ing to  a  conflict  of  laws,  difficulties  have  intervened,  much  to 
the  regret  of  the  American  authorities,  in  giving  practical 
effect  to  the  principles  avowed  by  them;  and  for  these  difficul- 
ties some  remedy  has  been  by  all  desired.'  He  then  says:  'I 
trust  you  will  excuse  my  addressing  to  you  the  inquiry, 
whether  the  Government  of  the  United  States  is  now  in  a  con- 
dition to  secure,  in  effect  and  in  practice,  the  principle,  which 
has  never  been  denied  in  argument,  that  individuals,  acting 
under  legitimate  authority,  nre  not  personally  responsible  for 
executing  the  orders  of  their  government t  That  the  power, 
when  it  exists,  will  be  used  on  every  fit  occasion,  I  am  well 
assured.' 

"Lord  Ashburton  thus  rested  his  claim,  and  in  the  same 
letter  and  spirit  tendered  an  apology  for  the  violation  of  the 
United  States  right  of  territory  in  the  seizure  of  the  Garoliney 
'which  transactions,'  he  says,  *are  connected  with  each  other,' 
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"His  lordship  then  does  not  wait  for  the  reply  of  Mr.  Web- 
ster as  to  the  adoption  of  a  provision  for  more  prompt  means 
of  redress,  in  cases  like  McLeod's,  but,  reposing  coiitidence  in 
advance  in  the  proper  action  of  the  American  government, 
closes  his  letter  by  raying,  in  reference  to  both  these  subjects 
of  controversy:  'I  trust,  sir,  I  may  now  be  permitted  to  hope 
that  all  feelings  of  resentment  and  ill  will  resulting  from  these 
truly  unfortunate  events  may  be  buried  in  oblivion^  and  that 
they  may  be  succeeded  by  those  of  harmony  and  friendship, 
which  it  is  certainly  the  interest,  and  I  also  believe,  the  incli- 
nation, of  all  to  promote.' 

"  Mr.  Webster,  in  his  reply  to  the  subjects  of  this  letter,  ad- 
verting to  the  matter  of  McLeod,  stated  the  reasons  why  delay 
had  occurred  in  his  case,  and  that 'in  regular  constitutional 
governments  persons  arrested  on  charges  of  high  crimes  can 
only  be  discharged  by  some  judicial  proceeding.  It  is  so  in 
England.  J t  is  so  in  the  colonies  and  provinces  of  England.' 
He  further  says:  'It  was  a  subject  of  regret  that  McLeod's 
release  had  been  so  long  deferred;'  and,  in  answer  to  the  ques- 
tion proposed  to  him  by  Lord  Ashburton,  stated  'it  was  for 
the  Congress  of  the  United  States,  whose  attention  has  been 
called  to  the  subject,  to  say  what  further  provision  ought  to 
be  made  to  expedite  proceedings  in  such  cases,  and  that  the 
Government  ot  the  United  States  holds  itself  not  only  fully 
disposed  but  fully  competent,  to  carry  into  practice  every  i)rin- 
ciple  which  it  avows  or  acknowledges,  and  to  fulfil  every  duty 
and  obligation  which  it  owes  to  foreign  governments,  their 
citizens  or  subjects.' 

"During  the  same  month,  on  the  29th  of  August  1842,  Gon- 
gress  passed  a  law  by  which  immediafe  transfer  of  jurisdiction 
might  be  made  to  the  courts  of  the  United  States  of  all  cases 
where  any  persons,  citizens,  or  subjects  of  a  foreign  State,  and 
domiciled  therein,  shculd  be  held  in  r.ustody  on  account  of  any 
act  done  under  the  commission,  order,  or  sanction  of  any  for- 
eign state  or  sovereignty. 

"  The  delay,  therefore,  attendant  on  the  previous  means  of 
removal  of  such  cases  to  the  jurisdiction  of  the  United  States 
courts  for  their  decision,  which  was  the  only  ground  of  com- 
plaint, was  thus  provided  against,  and  every  suggestion 
which  had  been  made  on  the  subject  was  thus  fully  met  and 
answered. 

"In  reference  to  the  other  grounds  of  complaint — the  viola- 
tion of  the  rights  of  territory  of  the  United  States  in  the  seiz- 
ure of  the  Caroline — Mr.  Webster,  in  reply  to  the  declarations 
of  Lord  Ashburton,  thus  disposes  of  the  matter  in  the  same 
letter:  'Seeing,  he  says,  that  the  transaction  is  not  recent; 
seeing  that  your  lordship,  in  the  name  of  your  government, 
solemnly  declares  that  no  slight  or  disrespect  was  intended  to 
the  sovereign  authority  of  the  United  States;  seeing  it  is 
acknowledged  that,  whether  justifiable  or  not,  there  was  yet  a 
violation  of  the  territory  of  the  United  States,  and  that  you 
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are  instructed  to  say  that  your  government  considers  tbat  as  a 
most  serious  occurrence;  seeing,  finally,  tbat  it  is  now  admitted 
that  an  explanation  and  apology  for  thij^  violation  was  due  at 
the  time,  the  President  is  content  to  receive  these  acknowl- 
edgments and  assurances  in  the  conciliatory  spirit  which  marks 
your  lordship's  letter,  and  will  make  this  subject,  as  a  com- 
plaint of  violation  of  territory,  the  topic  of  no  further  discus- 
sion between  the  two  governments.' 

*' These  subjects  of  dii!iculty  and  controversy  between  the 
two  countries  were  thus  fuUy  and  finally  adjusted,  so  that  the 
able  and  patriotic  statemen  by  whom  this  settlement  was 
effected  trusted,  in  the  words  of  Lord  Ashburton,  *  that  these 
truly  unfortunate  events  might  thenceforth  be  buried  in 
oblivion,^ 

"The  question  then  arises,  what  was  the  effect  of  this  settle- 
ment on  the  private  claims  of  any  citizen  of  either  country 
against  the  other!  It  is  quite  clear  that  this  settlement  was 
not  made,  leaving  the  private  wrongs  of  the  owners  of  the 
Caroline  to  be  pressed  against  the  British  Government  for 
adjustment  by  an  American  agent;  nor  were  the  claims  of 
McLeod  to  indemnity  for  injuries  he  may  have  received  for  sup- 
posed participation  in  these  tiansactions  to  be  set  up  through 
an  agent  of  the  British  Government  against  the  United  States. 

"Such  a  construction  of  the  adjustment  made  between  Mr. 
Webster  and  Lord  Ashburton  would  be  a  violation  of  the  whole 
tenor  of  the  correspondence  between  the  two  governments,  and 
of  the  international  ground  on  which  they  both  concurred  in 
placing  the  collisions  between  the  two  countries.  In  my  view 
the  entire  controversy,  with  all  its  incidents,  was  then  ended; 
and  if  the  citizens  of  either  government  had  grievances  to 
complain  of,  they  could  have  redress  only  on  their  own  gov- 
ernments, who  had  acted  as  their  principles,  and  taken  the 
responsibility  of  making  the  whole  matter  an  international 
affair,  and  had  adjusted  it  on  this  basis/' 

The  umpire  rendered  the  following  decision : 

"The  commissioners  under  the  convention  having  been 
unable  to  agree  upon  the  decision  to  be  given  with  reference 
to  the  claim  of  Alexander  McLeod,  of  Upper  Canada,  against 
the  Government  of  the  United  States,  I  have  carefully  exam- 
ined and  considered  the  papers  and  evidence  produced  on  the 
hearing  of  the  said  claim. 

"This  case  arose  out  of  the  burning  and  destruction  of  the 
American  steamboat  Caroline^  at  Schlosser,  in  the  State  of 
l^ew  York,  on  the  Niagara  River,  by  an  armed  force  from 
Canada,  in  the  year  1837,  for  which  the  British  Government 
appears  to  have  delayed  formally  answering  the  claims  of  the 
United  States  until  1840,  when  the  claimant  was  arrested  by 
the  authorities  of  the  State  of  New  York  on  a  charge  of  mur- 
der and  arson,  as  having  been  one  of  the  party  which  destroyed 
the   Caroline.    The  British  Government  then  assumed  the 
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responsibility  of  the  act,  as  done  by  order  of  the  government 
authorities  in  Canada,  and  pleaded  justification  on  the  ^ound 
of  urgent  necessity. 

"From  this  time  the  case  of  the  claimant  became  a  political 
question  between  the  two  governments,  and  the  United  States 
used  every  means  in  their  power  to  insure  the  safety  of  the 
claimant,  and  to  procure  his  discharge,  which  was  eflected  after 
considerable  delay. 

"It  appears  by  the  diplomatic  correspondence  that  the  affair 
of  the  Caroline,  the  death  of  Durtee,  who  was  killed  in  the 
affray,  and  the  arrest  of  the  claimant,  were  all  amicably  and 
finally  settled  by  the  diplomatic  agents  of  the  two  governments 
in  1841  and  1842. 

"The  question,  in  my  judgment,  having  been  so  settled,  ought 
not  now  to  be  brought  before  this  commission  as  a  private 
claim.    I  therefore  reject  it.'' 

Bates,  umpire,  case  of  MoLeod,  convention  between  the  United  States 
and  Great  Britain  of  February  8,  ia53.» 

The  case  of  McLeod  was  an  incident  of  the  rebellion  in  Canada  in  1837, 
nnder  the  leadership  of  Wm.  Lyon  McKenzie,  a  printer,  and  certain  other 
persons.  This  movement  ]iroduced  at  various  places  in  the  United  States, 
and  especially  along  the  Canadian  border,  a  sympathetic  commotion  which 
led  Mr.  Forsyth,  Secretary  of  State,  on  December  7, 1837,  to  address  a  letter 
to  the  district  attorneys  of  the  United  States  for  Vermont,  Michigan,  and 
the  northern  district  of  New  York,  stating  that  it  was  "the  fixed  determina- 
tion of  tho  President  faithfully  to  discharge,  so  far  as  his  power  extends, 
all  the  obligations  of  this  government,  and  that  obligation  especiaUy  which 
requires  that  we  shall  abstain  under  every  temptation  from  intermeddling 
with  the  disputes  of  other  nations."  On  the  same  day  Mr.  Forsyth  wrote 
to  the  governors  of  New  York,  Michigan,  and  Vermont,  requesting  their 
'^prompt  interference  to  arrest  the  parties  concerned,  if  any  preparations 
are  made  of  a  hostile  nature  against  any  foreign  power  in  amity  with  the 
United  States.^'  Meanwhile  the  Canadian  insurgents  were  defeated,  and 
some  of  them  sought  refuge  in  the  United  States.  On  the  12th  of  December 
1837,  Mr.  J.  Trowbridge,  mayor  of  Buffalo,  addressed  to  Mr.  Fillmore,  who 
was  then  a  member  of  the  United  States  Senate,  a  letter  in  which  it  was 
stated  that  McKenzie  and  Dr.  Kolfe,  leaders  of  the  insurgents,  were  in  that 
city;  that  they  had  held  three  public  meetings  and  were  to  hold  another 
in  the  theatre  that  evening;  that  a  strong  feeling  prevailed,  and  that  he 
feared  the  organization  of  a  force  to  aid  them.  This  letter  Mr.  Trowbridge 
authorized  Mr.  Fillmore  to  show  to  the  President  and  to  the  Secretary  of 
War.  On  the  14th  of  December,  however,  he  wrote  directly  to  the  Presi- 
dent, stating  that  the  meeting  on  the  evening  of  the  I2th  was  the  largest 
assemblage  ever  held  in  Buffalo;  that  McKenzie  addressed  it,  and  asked 
for  arms,  ammunition,  and  vtdunteers  to  assist  the  reformers  in  Canada, 
and  that  on  the  13th  of  December  men  were  actively  engaged  in  organiz- 
ing a  military  force.  Towards  the  evening  of  the  13th,  said  Mr.  Trowbridge, 
a  handbill  was  posted  up  "calling  upon  the  volunteers  for  Canada  to  meet 


»  S.  Ex.  Doc.  103,  34  Cong.  1  sess.  p.  327. 
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in  front  of  the  theatre,  for  the  pnrpose  of  taking  np  their  line  of  march. 
A  number  met,  armed  and  equipped.  A  large  assemblage  soon  gathered 
around  the  Eagle  tavern,  which  had  been  the  depot  for  arras  through  the 
day.  A  general  was  duly  appointed  to  take  command  of  the  invading 
army.  About  9  o'clock  the  people  generally  dispersed.  The  volunteers, 
with  their  friends  and  abettors,  marched  with  their  arms  and  colors  out 
of  the  city,  as  was  supposed  for  the  night ;  about  1  o'clock  this  morning 
a  portion  of  thiem  returned  and  entered  the  court-house  and  forcibly  took 
from  the  sheriff  two  hundred  stand  of  arms  belonging  to  the  State  arsenal 
at  Batavia.  They  also  took  from  the  gun-houses  two  field  pieces,  and  then 
marched  to  Black  Rock,  where  they  are  now  quartered.  »  •  *  Xhe 
civil  authorities  have  no  adequate  force  to  control  these  men."' 

The  collectors  of  customs  on  the  Canadian  frontier  were  instructed  to 
lend  their  aid  iu  enforcing  the  neutrality  laws,  and  the  marshal  of  the 
United  States  for  the  northern^  district  of  New  York  was  directed  to  pro- 
ceed to  Buffalo  for  the  purpose  of  suppressing  the  violations  of  neutrality 
in  that  quarter.  On  the  28th  of  December  1837  he  reported  that  on  his 
arrival  at  Buffalo  he  found  200  or  300  men,  mostly  from  the  American  side 
of  the  Niagara  river,  encamped  on  Navy  Island,  in  Upper  Canada,  armed 
and  under  the  command  of  Rensselaer  Van  Rensselaer,  of  Albany,  who  had 
assumed  the  title  of  ''general/'  The  encampment  had  received  acces- 
sions till  it  numbered  about  1,000  men,  well  armed.  This  expedition  had 
been  organized  at  Buffalo  after  McKenzie's  arrival.  Warrants  had  been 
issued  for  the  arrest  of  the  men,  but  could  not  be  served.^ 

On  the  29th  of  December  occurred  the  destruction  of  the  Caroline' 
This  vessel  was  a  small  steamer  employed  by  the  men  at  Black  Rock  and 
on  Navy  Island  in  communicating  with  the  mainland.  According  to  the 
deposition  of  the  master,  the  Caroline  left  Buffalo  on  the  29th  of  December 
for  the  port  of  Schlosser,  which  was  also  in  New  York.  On  the  way  he 
caused  a  landing  to  be  made  at  Black  Rock  and  the  American  flag  to  be  run 
up.  After  the  steamer  left  Black  Rock  a  volley  of  musketry  was  fired  at 
her  from  the  Canadian  side,  but  without  injuring  her.  She  then  landed 
"a  number  of  passengers"  at  Navy  Island,  and  arrived  at  i^chlosser  about 
3  o'clock  p.  m.  Subsequently,  in  the  same  afternoon,  she  made  two  more 
trips  to  Navy  Island,  and  returned  finally  to  Schlosser  about  6  o'clock 
p.m.  During  the  evening  about  23  persons,  all  citizens  of  the  United 
States,  came  on  board  and  ''asked  to  be  permitted  to  remain  on  board  all 
night.''  At  midnight  about  70  or  80  armed  men  boarded  the  steamer  and 
attacked  the  persons  on  board  with  muskets,  swords,  and  cutlasses.  The 
"passengers  and  crew,"  of  whom  there  were  in  all  33,  merely  endeavored  to 
escape.  After  this  attack  the  assailing  force  set  the  steamer  on  fire,  cut 
her  loose,  and  set  hor  adrift  over  the  Niagara  Falls.  Only  21  of  the  per- 
sons on  board  had  since  been  found,  and  one  of  these,  Amos  Durfee,  was 
killed  on  the  dock  by  a  musket  ball.  Several  others  were  wounded. 
Twelve  were  missing.  After  the  Caroline  was  set  adrift  beacon  lights  were 
seen  on  the  Canadian  side,  and  cheering  was  heard,  and  it  was  not  doubted 
that  the  assailants  belonged  to  the  British  force  at  Chippewa.^  Such  was 
the  statement  made  by  the  master.     It  was  generally  reported  and  believed 


'  H.  Ex.  Doc.  74,  25  Cong.  2  sess. 
2H.  Ex.  Doc.  64,  25  Cong.  2  sess. 
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at  the  time  that  the  men  said  to  be  missiug  lay  woanded  in  the  steamer, 
and  were  sent  with  her  over  the  falls.  It  was  sabseqnently  ascertained, 
however,  on  further  investigation  that  of  the  persons  on  board  the  only 
ones  missing  were  Durfee  and  the  cabin  boy,  Johnson,  popularly  known 
as  ** Little  Billy,"  both  of  whom  were  shot  as  they  were  leaving  the 
steamer ;  that  Van  Rensselaer's  forces  had  made  some  use  of  Grand  Island, 
and  had  fired  some  shots  into  Canada  while  the  main  forces  lay  at  Navy 
Island  and  before  the  Caroline  went  to  Schlosser;  that  two  persons  from 
the  Caroline  were  carried  by  the  attacking  force  into  Canada,  but  were 
afterward  set  at  liberty,  and  that  that  force  acted  under  the  command 
of  Col.  A.  N.  McNab,  of  Chippewa,  who.  was  acting  under  the  orders  of 
his  superior  officer.' 

On  the  30th  of  December  the  collector  at  Buffalo  wrote :  **  Our  city  is  in 
great  alarm.  The  whole  frontier  is  in  motiou,  and  God  knows  where  it 
will  end.  An  express  has  been  sent  to  Governor  Marcy  to  call  out  the 
militia.''  The  collector  feared  that  the  laws  could  not  be  enforced  with- 
out great  loss  of  life.  The  revenue  cutter  Erie  was  placed  at  his  disposal 
to  aid  in  enforcing  the  laws;  and  he  was  ordered  to  seize  any  vessels  or 
boats  which  might  be  engaged  in  carrying  arms,  ammunition,  or  military 
supplies  to  forces  arrayed  against  the  government  on  the  Canadian  side  of 
the  line.3 

On  the  4th  of  January  1838  Mr.  Fox,  the  British  minister  at  Washing- 
ton, complained  that  a  part  of  Upper  Canada  was  actually  invaded  by  a 
formidable  body  of  men  from  the  United  States,  composed  partly  of  Ca- 
nadian outlaws  and  partly  of  citizens  of  the  United  States,  all  umler  the 
command  of  Van  Rensselaer,  and  that  they  had  established  themselves  at 
Navy  Island,  on  the  Canadian  side  of  the  Niagara  River,  with  artillery, 
arms,  and  ammunition.^  The  5th  of  January  was  the  date  of  various  acts 
and  communications.  President  Van  Buren  sent  a  message  to  Congress, 
saying  that  the  existing  laws,  as  experience  on  the  southern  border  and 
the  events  daily  occurring  on  the  northern  frontier  had  shown,  were  insuffi- 
oient  to  guard  against  the  hostile  invaHion  from  the  United  States  of  the 
territory  of  neighboring  and  friendly  nations,  and  recommending  that  the 
Executive  be  clothed  with  *'full  power  to  prevent  injuries  being  inflicted 
upon  neighboring  nations,  by  the  unauthorized  and  unlawful  acts  of  citi- 
zens of  the  United  States,  or  of  persons  who  may  be  within  our  juris- 
diction and  subject  to  our  control."^  Mr.  Forsyth  addressed  a  note  to 
Mr.  Fox,  saying  that  the  destruction  of  property  and  assassination  of  citi- 
zens of  the  United  States  on  the  soil  of  New  York,  when  the  President 
was  endeavoring  to  allay  excitement  and  prevent  any  unfortunate  occur- 
rence on  the  frontier,  had  produced  "  the  most  painful  emotions  of  surprise 
and  regret,  and  that  the  incident  would  be  made  the  subject  of  a  demand 
for  redress."  1  General  Scott  was  sent  to  the  frontier,  with  letters  to  the 
governors  of  New  York  and  Vermont,  requesting  them  to  call  out  the 
militia.^    On  the  6th  of  February  Mr.  Fox  communicated  to  Mr.  Forsyth 


»H.  Ex.  Doc.  302,  25  Cong.  2  sess. 
«  H.  Ex.  D<ic.  74,  25  Cong.  2  sess. 
'H.  Ex.  Doc.  64,  25  Cong.  2  sess. 

^H.  Ex.  Doc.  64,  25  Cong.  2  sess.;  Autobiography  of  Lieutenant-Gen- 
eral  Scott,  I.  307-317. 
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a  letter  from  Goveriior  Head,  and  while  avowing  that  the  force  that 
destroyed  the  Caroline  wa«  under  the  command  of  Colonel  McNab,  declared 
that  the  piratical  character  of  the  Caroline  seemed  to  be  fully  established; 
that  the  ordinary  laws  of  the  United  States  were  not  at  the  time  enforced 
along  the  frontier,  but  were  openly  overborne;  and  that  the  destrnction 
of  the  Caroline  was  an  act  of  necessary  self-defense.*  On  the  226.  of  May 
1838  Mr.  Stevenson,  then  minister  of  the  United  Stales  at  London,  pre- 
sented a  demand  for  reparation.  Its  receipt  was  acknowledged  by  Lord 
PalmerstoD  on  the  6th  of  June,  with  a  promise  of  consideration.^ 

"  In  the  case  of  John  Emile  Houard  against 

Houard's Case.  Spain,  I  find  these  facts  established:  The 
father  of  the  claimant,  a  native  of  France, 
had  been  naturalized  a  citizen  of  the  United  States  in  Phila- 
delphia in  1803.  In  or  about  the  year  1822  he  removed  with 
his  family,  including  the  claimant  who  was  then  6  years  old, 
to  the  Island  of  Cuba,  where  he  acquired  an  establish- 
ment, and  died  in  1828.  The  claimant  was  educated  in  Cuba 
after  his  father's  death,  remained  there,  when  of  age,  until 
after  1840,  then  went  to  study  medicine  for  three  years  in 
Philadelphia,  and  finally  returned  to  Cuba  where  he  settled. 
In  the  beginning  of  1869,  and  again  in  November  1870,  when 
his  arrest  was  already  determined  upon  by  the  Spanish  author- 
ities, he  declared  himself  to  the  consulate  of  the  United  States 
at  Cienfuegos  to  be  an  American  citizen. 

"  The  Government  of  the  United  States  called  the  attention 
of  the  Government  of  Spain,  in  1872,  to  a  then  recent  judg- 
ment of  a  court-martial  by  which  John  E.  Houard  had  been 
sentenced  for  treason,  as  a  Si)anish  subject^  to  eight  years' 
imprisonment  with  confiscation  of  his  property.  The  question 
of  the  claimant's  nationality,  as  well  as  of  the  alleged  injustice 
of  the  sentence,  were  then  treated  in  a  diplomatic  correspond- 
ence which  is  filed  in  the  papers  of  this  claim. 

<'The  injustice  complained  of  is  hardly  open  to  dispute,  as  it 
was  expressly  acknowledged  in  the  decision  itself  that  there 
was  doubt  of  the  guilt  of  John  E.  Houard. 

"As  to  the  question  of  nationality :  Spain  asserted  that  John 
E.  Houard  had  lost  his  American  citizenship  by  expatriation. 
On  the  part  of  the  United  States,  it  appears  from  the  diplo- 
matic correspondence  that  while  the  American  Government 
was  pressing  the  case  upon  the  consideration  of  Spain,  the 
then  Secretary  of  State  ofiBcially  declared  that  if  John  B. 
Houard  had  desired  to  renounce  his  nationality  of  birth  it  was 

'  H.  Ex.  Doc.  302,  25  Cong.  2  sess. 

2  H.  Ex.  Doc.  183,  26  Conft.  1  sess.  See  further,  Hall's  Int.  Law,  4th  ed. 
pp.  283,  328;  Webster's  Works,  v.  1:>1);  Wharton's  Int.  Law  Digest,  I.  $  2L 
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not  necessary  for  bim  to  do  more  than  he  actually  did  in  qait- 
ting  the  United  States,  establishing  himself  permanently  in 
Gaba  and  making  that  island  his  residence  without  any  de- 
clared or  fixed  intention  to  return  to  the  United  States,  and 
without  discharging  during  his  long  residence  there  any  duty 
of  a  citizen  of  the  United  States.  '  If  there  be  circumstances 
to  contradict  this  appaient  throwing  oflf  of  American  citizen- 
ship (added  the  Secretary  of  State)  they  have  not  yet  been 
fully  presented.'  The  Department  of  State  was  then  in  posses- 
sion of  proof  that  the  claimant  had,  as  early  as  in  1869,  declared 
himself  an  American  citizen. 

"  Both  questions,  viz,  of  citizenship  and  of  injury  suffered, 
were  left  undecided  by  the  two  governments,  when,  by  a  vol- 
untary act  of  Spain,  accepted  as  such  by  the  government  of 
the  United  States,  John  E.  Houard  was  released  and  his  prop- 
erty restored.  In  fact  Spain  requested,  as  a  condition  of  such 
pardon,  that  an  end  should  be  thereby  put  to  all  discussion 
concerning  the  nationality  of  John  B.  Houard,  and  the  United 
States  entirely  agreed  with  Spain  in  regarding  such  sponta- 
neous pardon,  given  in  a  spirit  of  amity  and  good  will,  as  the 
best  means  of  obviating  the  further  discussion  of  the  delicate 
questions  involved,  and  at  the  same  time  of  avoiding  the  possi- 
ble contingency  of  a  new  trial  of  John  E.  Houard  before  a  civil 
court. 

"John  E.  Houard  now  comes  before  this  tribunal  claiming, 
as  an  American  citizen,  that  he  is  entitled  to  indemnity  for  the 
wrong  done  him  and  the  damages  suffered  in  consequence  of 
the  above  sentence, 

"  The  umpire  does  not  deem  it  consistent  with  the  character 
of  his  office,  nor  required  by  the  interests  of  either  party,  that 
the  questions  involved  in  the  sentence,  thus  disposed  of  here 
tofore  and  intended  to  be  closed  by  a  conditional  pardon 
granted  as  the  result  of  an  international  agreement,  should 
now  be  reopened. 

"  With  this  view  of  the  case  it  is  unnecessary  to  determine 
whether  or  not  the  alleged  loss  of  claimant's  nationality  of  ori- 
gin by  expatriation  is  sustained." 

Baron  Blanc,  umpire,  case  of  John  E,  Houard,  No.  107,  Span.  Com. 
(1871),  February  4,  1880.' 

'  For  the  diplomatic  correspondence  in  this  case  see  H.  Ex.  Doc.  No.  223, 
Parts  1  and  2,  42  Cong.  2  sess.  See  also  resolution  of  April  8, 1872,  H.  Mis. 
Doc.  No.  174,  42  Cong.  2  sess.;  letter  of  Sec.  of  State,  April  11,  1872,  H. 
Mis.  Doc.  No.  188, 42  Cong.  2  sess. ;  res.  of  Mr.  Banks,  April  11, 1872,  H.  Mis. 
Doc.  No.  185, 42  Cong.  2  sess. 
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"One  Colonel  Palacios  imprisoDed  him  in  a 
Boms'  Case.  comfortable  home  a  few  hours,  August  1866, 
and  until  he  paid  a  tine  of  ten  thousand  dol- 
lars, imposed  upon  him  as  a  penalty  for  alleged  complicity 
with  the  imperialists.  Claimant  left  Alamos,  Sonora,  his  place 
of  residence,  with  his  family,  for  prudential  reasons  and  re- 
moved to  Chinipas  and  stayed  there  till  Palacios  left  Alamos. 
While  residing  at  Chinipas  claimant  went  to  Chihuahua,  where 
the  government  was  tben  established,  and  appealed  to  Presi- 
dent Juarez  for  redress. 

*'The  President  received  him  kindly  and  gave  him  an  order 
on  Pesquiera,  the  governor  of  Sonora,  for  repayment  of  the 
money  exacted,  and  claimant  recovered  it  with  interest. 

"I  consider  tbat  an  adjustment  of  the  grievances  by  and 
between  claimant  and  the  government,  and  that  he  is  not 
afterwards  at  liberty  to  make  any  reclamation  against  the 
government  for  the  wrongs  thus  inHicted  by  Palacios. 

"The  claim  is  therefore  rejected." 

Mr.  Wadsworth,  commissioDer,  delivering  the  opinion  of  the  oommission, 
Bohinaon  Bours  v.  Mexico j  No.  710,  U.  S.  and  Mexican  Claims  CommiBsioD, 
convention  of  July  4,  1868,  MS.  Op.  V.  419. 

In  the  case  of  the  schooner  B.  L,  Allen,  Isaac  Morgan  &  Co.,  claimants,  r. 
Mexico,  No.  129,  MS.  Op.  II.  317,  the  commissioners  held  that  the  settlement 
of  the  case  hy  the  An^erican  minister  and  the  minister  of  forei^  relations 
at  the  time  of  the  release  of  the  vessel,  which  was  accepted  as  an  act  of 
favor  conpled  with  the  condition  that  no  claim  should  he  made  against 
Mexico,  precluded  the  allowance  of  a  claim  for  her  detention.  The  facts 
in  the  case  are  disclosed  in  the  case  of  Peter  Jarr,  No.  391,  and  James 
Hurst,  No.  393. 

By  Article  XI.  of  the  treaty  of  Guadalupe 
^^"'(S^*''*''  Hidalgo  the  United  States,  in  view  of  the  fact 
that  much  of  the  territory  thereby  ceded  to  it 
was  inhabited  by  savage  tribes  which  would  thenceforth  be 
under  its  exclusive  control,  agreed  that  all  incursions  by  such 
savages  into  Mexico  should  "be  forcibly  restrained  by  the 
Government  of  the  United  States  whensoever  this  may  be 
nece>Rary,  and  that  when  they  cannot  be  prevented  they  shall 
be  punished  by  the  said  government,  and  satisfaction  for 
the  same  shall  be  exacted — all  in  the  same  way,  and  with 
equal  diligence  and  energy,  as  if  the  same  incursions  were 
meditated  or  committed  within  its  own  territory  against  its 
own  citizens."  It  was  further  provided  that  it  should  not  be 
lawful  "for  any  inhabitant  of  the  United  States  to  purchase 
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or  acquire  any  Mexican,  or  any  foreigner  residing  in  Mexico, 
who  may  have  been  captnred  by  IndiaTis  inhabiting  the  terri- 
tory of  either  of  the  two  repablics;  nor  to  purchase  or  acqnire 
horses,  mules,  cattle,  or  property  of  any  kind,  stolen  within 
Mexican  territory  by  such  Indians."  In  the  event  of  any  per- 
son being  captured  in  Mexico  by  the  Indians  and  carried  into 
the  United  States  the  latter  pledged  "the  faithful  exercise  of 
its  influence  and  power"  to  return  the  captive  to  his  country  or 
to  deliver  him  to  the  agent  of  the  Mexican  Government.  For 
the  purpose  of  giving  effect  to  these  stipulations  the  United 
States  by  the  same  article  agreed  then  and  thereafter  to  "pass, 
without  unnecessary  delay,  and  always  vigilantly  enforce,  such 
laws  as  the  nature  of  the  subject  may  require." 

These  stipulations  became  in  the  course  of  a  few  years  the 
subjec;t  of  an  acrimonious  correspondence,  Mexico  alleging 
that  the  United  States  had  not  performed  its  obligations,  while 
the  latter  maintained  that  it  had.  This  circumstance  led  the 
two  governments  to  endeavor  to  arrange  the  subject  in  the 
treaty  of  December  30,  1853,  commonly  called  the  Oadsden  or 
Mesilla  treaty.  By  Article  I.  of  this  treaty  Mexico  ceded  to 
the  United  States  the  strip  of  territory  known  as  the  Mesilla 
Valley.    Article  II.  provided  as  follows: 

"Article  II.  "Abticulo  IL 

"The  Government  of  Mexico  "  El  gobierno  de  Mexico  por 

hereby   releases    the    United  este  articulo  exime  al  de  los 

States  from  all  liability  on  ac-  Estados  Unidos  de  las  obliga- 

count  of  the  obligations  con-  ciones    del   Articulo  XI.  del 

tained  in  the  eleventh  article  tratadode Guadalupe  Hidalgo^ 

of  the   treaty  of  Guadulape  y  dicho  articulo,  y  el  XXXIII. 

Hidalgo;  and  the  said  article  del  tratado  de  amistad,  com- 

and  the  thirty-third  article  of  ercio,  y  navigacion  entre  los 

the  treaty  of  amity,  commerce,  Estados  Unidos  Mexicanos  y 

and    navigation  between  the  los  Estados  Unidos  de  Am^r- 

United  States  of  America  and  ica,  y  conclaido  en  Mexico  el 

the  United  States  of  Mexico,  dia  5  de  abril  de  1831,  quedan 

concluded  at  Mexico  on  the  por  este  derogados." 
fifth  day  of  April   1831    are 
hereby  abrogated." 

By  Article  XXXIII.  of  the  treaty  of  1831,  referred  to  in  the 
article  just  quoted,  the  contracting  parties  engaged  that  they 
should,  by  all  the  means  in  their  power,  maintain  peace  and 
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harmony  amoDg  the  Indian  nations  inhabiting  the  lands  adja- 
cent to  their  boundaries;  and  the  better  to  attain  this  object, 
they  bound  themselves  '*  expressly  to  restrain  by  force  all 
hostilities  and  incursions  on  the  part  of  the  Indian  nations 
living  within  their  respective  boundaries."  They  also  agreed 
to  restore  any  captives  taken  by  the  Indians  in  the  one  country 
and  carried  into  the  other. 

By  Article  III.  of  the  treaty  of  1853,  the  United  States, 
in  consideration  of  the  stipulations  contained  in  Articles  I.  and 
II.,  agreed  to  pay  to  Mexico  the  sum  of  $10,000,000. 

In  a  corresiX)ndence  held  at  Washington  in  1856  Mexico  took 
the  ground  that  the  second  article  of  the  treaty  of  1853  released 
the  United  States  only  from  the  obligation  to  execute  Article 
XI.  of  the  treaty  of  Guadalupe  Hidalgo  in  the  future,  but  not 
from  the  liability  to  make  indemnity  for  any  violations  of  that 
article  in  the  past.  The  United  States,  on  the  other  hand, 
maintained  that  the  treaty  of  1853  was  intended  to  release  the 
Government  from  all  liability  for  the  past  as  well  as  for  the 
future. 

When  the  commission  met  under  the  convention  between 
the  United  States  and  Mexico  of  July  4,  1808,  there  were 
presented  to  it  306  claims,  amounting  to  $31,813,053,641,  for 
injuries  to  persons  and  property  committed  by  Indians  coming 
from  the  United  States  into  Mexico  between  February  2, 1848, 
and  December  30,  1853.  All  these  claims  were  practically 
disposed  of  in  the  case  of  Rafael  Aguirre  v.  The  United  StuteSj 
No.  131. 

The  agent  of  the  United  States  moved  to  dismiss  this  claim 
on  three  grounds,  the  last  of  which  was  in  substance  a  recital 
of  evidence  in  support  of  his  second.  The  first  and  second 
grounds  were  (1)  that  it  did  not  appear  that  the  claimant  had 
been  injured  '^bythe  authorities  of  the  United  States,"  and 
(2)  that  the  whole  subject  was  disposed  of  by  the  treaty  of 
December  30, 1853. 

Mr.  Pahwjio,  the  Mexican  commissioner, 
^ewsof  Mr.  Palacio.  maintained  that  the  claimant  was  entitled  to 
an  award.  An  injury  was,  said  Mr.  Palacio, 
"everything  causing  a  detriment  to  the  rights  of  a  person, 
either  by  a  positive  fact  or  by  refusing  him  something  to  which 
he  is  entitled."  The  injuries  in  the  present  case  arose  from 
the  failure  of  the  United  States  to  i)erform  obligations  derived 
from  (1)  the  law  of  nature  in  its  application  to  international 
relations;  (2)  international  law,  as  established  by  the  consent 
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of  civilized  nations  and  the  opinions  of  writers;  (3)  the  con- 
ventional law,  as  enacted  by  treaties;  (4)  the  acknowledgment, 
express  or  implied,  of  the  party  whose  obligation  was  alleged; 
and  (5)  the  legislation  of  the  United  States.  The  law  of 
nature,  said  Mr.  Palacio,  enjoined  the  maxim,  Quod  tibi  non  vis 
fierij  alteri  ne  facias.  On  this  ground  a  nation  must  restrain 
incursions  from  its  territory  into  the  territory  of  another 
nation.  The  law  of  nations  renders  the  territory  of  each  na- 
tion inviolable.  Hence,  each  nation  must  itself  prevent  and 
punish  attempts  within  its  territory  against  the  territory  of 
another  nation.  The  conventional  law  between  the  United 
States  and  neighboring  countries  imposed  this  duty  explicitly. 
By  Article  V.  of  the  treaty  between  the  United  States  and 
Spain  of  1795,  it  was  agreed  that  the  contracting  parties  should 
"restrain  by  force  all  hostilities  on  the  part  of  the  Indian  na- 
tions living  within  their  boundary;  so  that  Spain  will  not  suf- 
fer her  Indians  to  attack  the  citizens  of  the  United  States,  nor 
the  Indians  inhabiting  their  territory;  nor  will  the  United 
State  permit  these  last-mentioned  Indians  to  commence  hos- 
tilities against  the  subjects  of  His  Catholic  Majesty  or  his  In- 
dians, in  any  manner  whatever."  This  stipulation,  contended 
Mr.  Palacio,  remained  in  force  "as  inseparable  from  the  sover- 
eignty over  the  Mexican  territory,'^  and  survived  the  war  be- 
tween the  United  States  and  Mexico.  As  illustrating  the  duty 
which  it  imposed,  he  cited  the  pursuit  of  Indians  by  the  United 
States  forces  under  General  Jackson  into  Florida  in  1816,  and 
the  justification  of  his  act  by  his  government  on  the  ground 
that  it  was  a  proper  measure  of  self-defense,  Spain  having 
failed  to  perform  her  obligations.  On  that  occasion  the  United 
States  also  informed  the  Government  of  Spain  that  indemnity 
was  justly  due  for  the  extraordinary  expenses  incurred  in  pur- 
suing and  punishing  the  savages. 

But  in  reality  none  of  the  claims  under  consideration  ante- 
dated February  2, 1848,  when  the  treaty  of  Guadalupe  Hidalgo 
was  concluded.  The  obligations  imposed  upon  the  United 
States  by  Article  XI.  of  that  treaty  Mr.  Palacio  defined  thus: 

"1.  Obligation  to  prevent  incursions,  by  force,  if  necessary. 

"2.  Obligation  to  punish  the  invaders  severely,  if  the  inva- 
sion could  not  be  prevented. 

"3.  To  exact  the  responsibility  from  the  same  invaders. 

"4.  To  forbid  in  the  most  absolute  and  efficient  manner  the 
purchase  of  Mexican  captives  in  tlie  United  States,  as  well  as 
of  animals  or  other  stolen  property. 
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"6.  To  take  from  the  Indians  the  captives  they  migrht  carry 
away  from  the  Mexican  territory  to  that  of  the  United  States, 
employing  for  that  purpose  either  inflnence  or  power. 

"6,  To  enact  all  laws  which  might  be  necessary  in  this 
matter,  and  enforce  their  execution. 

''7.  To  see  that  the  Indians  should  not  be  driven  from  the 
territory  occupied  by  them,  in  order  that  they  should  not  feel 
compelled  to  cross  into  Mexican  territory  in  search  of  new 
homes." 

In  order  to  fulfill  these  obligations,  Mr.  Palacio  said  that  the 
United  States  should  have  adopted  and  enforced  the  following 
measures : 

"  1.  To  send  to  the  territory  occupied  by  the  Indians  the  mili- 
tary force  necessary  to  pursue,  overtake,  and  defeat  them  when- 
ever they  might  move  in  the  direction  of  the  Mexican  frontier. 

"2.  "To  establish  on  the  frontier  a  line  of  military  posts,  in 
order  to  prevent  the  Indians  from  crossing  it  without  being 
noticed,  pursued,  and  defeated. 

"3.  To  visit  constantly  the  places  inhabited  by  them,  in 
order  to  know  whether  they  have  brought  any  stolen  property 
or  captives  and  to  inflict  upon  them  condign  punishment. 

"4.  To  force  them  to  indemnity  for  all  damages  caused  by 
them  in  Mexico,  either  with  the  pensions  which  some  of  the 
tribes  receive  from  the  United  States  or  with  other  property 
they  might  possess.  If,  on  account  of  their  extreme  poverty, 
the  damage  could  not  be  satisfactorily  repaired  with  the  prop- 
erty taken  from  them,  they  at  least  would  receive  the  lesson 
that  they  could  not  retain  anything  while  making  war  on 
Mexico. 

"  5.  To  enact  laws  in  which  the  purchase  of  Mexican  captives 
or  stolen  goods  brought  from  Mexico  would  be  declared  a  grave 
crime  deserving  a  severe  punishment,  and  to  give  the  political 
and  judicial  authorities  most  stringent  orders  for  the  prosecu- 
tion and  punishment  of  that  crime. 

"  6.  To  force  the  Indians  to  promise,  solemnly,  not  to  invade 
Mexico,  and  to  oblige  them  to  deliver  up  the  captives  and 
stolen  property,  employing  force,  if  necessary,  no  matter  if 
some  fears  of  a  war  against  them  might  be  entertained. 

"7.  To  bring  the  Indians  into  civil  life,  furnishing  them 
with  means  of  subsistence,  in  order  that  they  should  not  feel 
obliged  to  have  recourse  to  pillage;  and  not  to  let  them  wander 
about  out  of  the  places  assigned  to  them  for  their  residence. 

"  8.  To  prevent  white  settlers  from  establishing  themselves 
at  their  will  in  the  places  occupied  by  the  Indians,  and  to  see 
that  these  should  not  be  driven  out  by  force  to  the  Mexican 
frontier. 

"  9.  To  watch  carefully  that  trade  should  not  be  carried  on 
with  hostile  Indians,  and  that  they  should  not  receive  firearms, 
powder,  lances,  arrows,  and  other  articles  of  war. 
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"  10.  To  maintain  with  the  Mexican  authorities  a  constant 
correspondence  in  order  to  inform  them  of  the  movements  of 
the  Indians,  specially  when  these  would  have  crossed  the 
frontier,  eluding  the  vigilance  of  the  American  authorities." 

Taking  these  measures  as  a  definition  of  the  duty  of  the 
United  States,  Mr.  Palacio  contended  that  that  duty  had  been 
left  wholly  unfulfilled.  In  order  to  sustain  this  contention  he 
resorted  to  various  public  documents  of  the  United  States, 
including  the  messages  of  Presidents  Taylor  and  Fillmore  to 
Congress,  and  reports  both  of  civil  and  of  military  officers  of 
the  government,  urging  the  adoption  of  more  effective  meas- 
ures and  the  exercise  of  greater  watchfulness  to  repress  the 
Indian  depredations.*  The  results  of  the  neglect  of  the  United 
States  in  this  regard  Mr.  Palacio  described  thus: 

'^The  obligations  assumed  by  the  United  States,  and  the 
responsibilities  incurred  by  failing  to  perform  them,  are  con- 
sequently of  two  different  classes.  One  of  these  classes  relates 
to  injuries  sustained  by  Mexico  as  a  nation,  in  her  political 
capacity,  and  as  an  aggregate  of  common  interests.  The  other 
class  refers  to  damages  sustained  by  private  individuals,  who, 
besides  being  affect^  by  the  general  evils  inflicted  upon  Mex- 
ico, experienced  sopie  others  exclusively  concerning  their  per- 
sons and  property. 

"  For  the  only  purpose  of  showing  the  truth  of  these  asser- 
tions, I  will  make  a  very  brief  statement  of  the  evils  inflicted 
upon  Mexico  as  a  nation,  by  the  incursions  of  the  savage 
Indians: 

'<  1.  The  loss  of  thousands  of  lives  of  Mexican  citizens,  who 
possibly  would  have  personally  contributed  to  the  defense  of 
the  national  independence  and  to  the  increase  of  public  wealth 
and  power. 

"2.  The  necessity  of  imposing  new  taxes  on  ruined  and 
impoverished  portions  of  the  country — which  gave  origin  to  a 
profound  disaffection  toward  the  government,  and  consequent  ly 
to  many  of  the  insurrections  and  rebellions  which  have  shed 
so  much  blood  and  demoralized  the  country. 

"  3.  The  necessity  of  constantly  maintaining  an  army,  which 
has  served,  as  all  the  standing  armies  do,  to  oppress  the  peo- 
ple, oppose  the  progress  of  liberal  institutions,  and  keep  the 
country  behind  the  age. 

"  4.  To  produce  in  the  bordering  states  a  situation  of  misery, 
languidness,  and  despondency,  which  exerted  considerable 
influence  in  the  creation  of  a  political  party  favoring  European 
intervention,  and  weakened  the  nation  in  her  struggle  against 
the  iniquitous  attempt  of  Napoleon  III.  to  establish  an  empire 
in  Mexico.    *    ♦    » 

» Ex.  Doc.  3l8t  Cong  Ist  sess.  vol.  1,  p.  426 ;  S.  Doc.  33  Cong.  1  seas.  vol.  1, 
pp.  256, 363, 434 ;  S.  Doc.  33  Cong.,  2  sess.  vol.  1,  pp.  366-385. 
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"The  responsibilities  of  this  kind,  notwithstanding  that 
they  are  the  greatest  and  most  important  ones,  are  not  to  be 
exacted  at  present  from  the  United  States,  l^or  can  they  be 
discussed  in  any  way  before  this  commission,  whose  only 
object  is  to  examine  and  adjust  private  claims.    ♦    *    » 

'*  What  it  is  impossible  to  doubt  *  *  *  is  that  after  six 
years  of  the  continued  incursions  of  the  Indians  the  inhabitants 
of  the  bordering  Mexican  states  must  have  sustained  consid- 
erable losses  and  damages;  and  that  the  United  States  are  to 
be  held  responsible  for  all  of  them,  and  in  justice  bound  to 
indemnify  the  claimants,  because  they  were  obliged  to  prevent 
the  Indian  depredations  which  certainly  would  not  have  been 
effected  had  the  American  Government  complied  with  the  stip- 
ulations of  the  treaty, 

"  I  will  make  more  palpable  this  truth  by  referring  to  some 
principles  of  law,  which  can  be  enunciated  as  follows : 

"A.  Every  fault  produces  the  obligation  of  indemnifying 
damages  growing  out  of  it. 

"  B.  The  failure  to  perform  a  specific  obligation  gives  occa- 
sion to  a  claim  for  damages. 

"C.  The  promise  of  indemnity  binds  the  promisor  to  pay 
due  remuneration  for  the  whole  detriment  sustained, 

"  D,  He  who  has  promised  to  perform  an  act,  in  considera- 
tion of  a  positive  value  received  by  him  as  its  equivalent,  is 
bound  to  fulfill  his  promise  or  to  return  thr  value  received. 

*'  E.  The  profit  obtained  by  failing  to  perform  a  duty  arises 
out  of  an  immoral  fact  and  can  not  be  retained," 

As  to  the  second  ground  of  the  motion  to  dismiss,  Mr.  Pala- 
cio  contended  that  the  release  of  the  United  States  by  Article 
II.  of  the  Gadsden  Treaty  was  altogether  prospective.  To 
support  this  contention  he  resorted  to  the  Spanish  text  of  the 
article.  For  the  words  "all  liability  on  account  of  the  obliga- 
tions," the  Spanish  equivalent  is  "las  obligaciones,"  which, 
said  Mr.  Palacio,  imported  a  release  from  future  obligations, 
but  not  from  liability  incurred  by  a  prior  failure  of  duty.  He 
also  adverted  to  the  fact  that  the  English  text  of  Article  II.  of 
the  Gadsden  Treaty  referred  to  the  specified  articles  of  the 
treaties  of  1848  and  1831  as  "abrogated,"  while  the  Spanish  text 
referred  to  them  as  "derogados,"  which,  he  thought,  implied 
a  diminution  of  liability  but  not  a  total  extinction  of  it.  In 
this  alleged  confiict,  Mr.  Palacio  argued  that  that  construction 
should  be  adopted  which  was  most  consonant  with  reason  and 
justice,  and  which  would  preserve  individual  rights  rather 
than  destroy  them.    In  this  relation  he  said : 

"  If  I  entertained  any  doubt  in  this  matter,  I  would  appeal 
to  considerations  of  equity  in  order  to  satisfy  my  mind.  The 
most  important  are  the  following: 

"A.  The  right  which  Mexico  is  alleged  to  have  given  up, 
although  acknowledged  and  explained  in  an  international  oou- 
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vention,  oriipnates  with  the  nataral  law  and  with  the  common 
and  recognized  duties  of  nations.  It  is  therefore,  according 
to  its  natare,  one  of  those  favorable  matters  which  are  to  be 
constraed  in  an  ample  manner;  and  so,  the  release  of  a  right 
of  this  kind  cannot  be  presumed,  unless  made  in  an  indubi- 
table manner. 

"  B.  The  claims  which  it  is  supposed  were  given  up  by 
Mexico  are  the  private  property  of  some  Mexi<!an  citizens. 
The  release  of  these  claims  is  an  act  of  occupation  and  the 
result  of  the  exercise  of  the  eminent  domain,  which  being 
odious  and  in  opposition  to  the  ordinary  law,  can  not  be  pre- 
sumed in  case  of  doubt. 

"0.  Mexico,  by  giving  up  the  claims  of  her  citizens,  with- 
out providing  anything  for  their  payment,  would  have  com- 
mitted an  act  of  great  injustice,  and  incurred  heavy  responsi- 
bilities. Such  an  action  is  nevei*  to  be  presumed,  either  on  the 
part  of  a  nation  or  of  a  private  person ;  and  to  think  otherwise 
the  most  perfect  evidence  is  required. 

"D.  Finally,  it  is  against  every  principle  of  equity  to  leave 
clear  obligations  unperformed,  and  not  to  compensate  In  any 
way  for  the  injuries  therefrom  arising;  but  instead  of  that, 
save  and  keep  the  money  which  should  have  been  expended 
in  the  accomplishment  of  said  obligation.  An  interpretation 
that  implies  such  results,  I  would  never  prefer  to  another  that 
points  to  the  opposite  side.'' 

Mr.  Wads  worth,  the  American  commissioner, 
viewt  of  Mr.  Wadi-  h^id  that  the  motion  to  dismiss  the  claims 
should  be  allowed.  At  the  outset  he  discussed 
the  scope  of  the  obligation  to  make  indemnity  for  injuries  com- 
mitted "by  the  authorities"  of  the  contracting  parties,  and  in 
this  relation  said: 

"As  to  the  general  principle,  the  commissioners  have  always 
been  of  one  mind.  Claims  for  injuries  in  person  or  proper^, 
caused  by  the  omission  of  a  duty  plainly  resting  on  the  author- 
ities of  either  government,  we  have  always  held  are  referred 
to  us  by  the  terms  of  the  convention,  as  truly  as  any  claims 
for  injuries  arising  from  acts  of  malfeasance  or  misfeasance. 
The  failure  to  pay  a  debt  Justly  due  by  the  government,  how- 
ever arising,  from  contract  or  otherwise,  or  the  refusal  to  pay 
it,  we  have  held  to  be  the  omission  of  a  duty  and  an  injurious 
neglect;  in  short,  an  injury  to  the  claimant  'by  the  authori- 
ties.' Those  cases  of  loss  occasioned  by  disorderly  soldiery,  in 
which  awards  have  been  made,  must  rest  (many  of  them)  on 
the  ground,  not  that  these  disorders  were  committed  by  the 
authorities  of  the  government  (such  soldiers  are  scarcely 
^authorities')  but  that  the  authorities  failed  in  the  im])erative 
duty  of  restraining  and  governing  the  armed  men  employed  in 
the  public  service,  or  in  punishing  them  and  compelling  repa- 
ration from  the  wrongdoers.  ♦  ♦  » 
6627— Vol.3 ^20 
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"  Many  of  the  awards  made  by  the  learned  umpire  of  this 
cominiasion  can  be  placed  on  no  other  ground  than  that  of  an 
omission  by  tlie  authdrities  to  discharge  an  incumbent  duty. 
Such  are  the  cases  awarding  againsst  the  Mexican  Government 
for  a  failure  to  pay  money  due  for  goods  sold  and  delivered  to 
its  agents  (Manasse  &  Go,  v.  Me.dco^  Ko.  432;  Francis  Yturria 
V.  iSama,  No,  553,  etc.,  etc.),  or  the  failure  to  restrain  its  disor- 
derly soldiers  from  violence,  or  to  punish  tliem  for  such  dis- 
orders (Eigendorff  v.  Mexico j  No.  531).'  Upon  this  ground  of 
failure  to  perform  a  duty,  we  hold  the  United  Slates  respon- 
sible for  the  burning  and  plunder  of  Piedras  Negras  by  a  State 
volunteer  iorce,  though  it  must  not  be  overlooked  that  these 
injuries  were  subsequently  justified  by  the  American  Secretary 
of  State  (in  the  face  of  their  condemnation  by  General  Persifer 
F.  Smith)  and  the  Congress  of  that  country,  which  appropri- 
ated a  large  sum  of  money  to  pay  these  and  other  troops  of  that 
State.  The  point  is,  that  these  volunteers  cannot  be  considered 
as  *  authorities  of  the  United  States,'  that  power  nevertheless 
being  manifestly  responsible  in  the  premises  for  a  failure  on 
the  part  of  its  authorities  to  restrain  or  punish  the  wrongdoers, 
or  to  make  any  effort  in  that  direction.    ♦    •    ♦ 

"But  as  these  claims,  meeting  with  an  absolute  'no'  from 
me,  must  go  to  the  umpire,  I  do  not  wish  to  withdraw  any 
question  from  his  decision,  and  will  let  them  go  upon  all  the 
objections  raised  by  the  agent  of  the  United  States.  For  it 
now  seems  probable  that  the  umpire  may  diffei  from  me  on 
this  interpretation  of  the  language  of  our  convention.  His 
views  as  expressed  in  the  case  of  the  widow  and  children  of 
Anderson  Dorrin  v.  Mexico^  No.  f595,2  indicate  that  such  a  result 
may  be  anticipated.  He  there  places  quite  a  strict  construc- 
tion on  the  language  of  the  treaty.  *The  charter  ol  our  inter- 
national commission,'  he  says  *if  I  may  be  permitted  to  use 
the  term,  says,  in  so  many  words,  that  the  commission  shall 
occupy  itself  with  cases  only  in  which  the  complainant  can 
show  that  he  is  a  citizen  of  the  country  from  which  he  claims, 
and  that  the  wrong  complained  of  was  doni»  to  complainant 
by  the  authority  or  some  authority  of  the  countri  igainst 
which  he  complains,'  etc.  The  unlawful  killing  of  l>orris  by 
Mexican  soldiers,  'in  their  uniforms,' he  says,  was  not  an  in- 
jury by  the  authorities  of  Mexico,  but  the  act  *of  enraged 
individuals.' 

''As  the  soldiers  who  killed  Dorris  were  the  camp  guard  at 
Matamoras,  called  out  by  the  adjutant  of  the  camp,  and  under 
his  orders  placed  around  the  house  in  which  the  unfortunate 
man  lived  (orders  not  specified  in  the  record),  and  their  colonel 
on  the  ground,  the  case  goes  a  great  way  in  restricting  the 


*  These  were  decisions  of  Dr.  Lieber.  The  opinions  of  Messrs.  Wads  worth 
and  Palaoio  in  the  case  of  Aguirre  were  prepared  while  Dr.  Lieber  was 
still  nmpire  of  the  commission. 

2  Decided  by  Dr.  Lieber  November  17,  1871. 
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meaning  of  the  convention.  Soldiers  in  uniform,  bearing  the 
arms  placed  in  their  hands  by  their  government,  and  under 
the  orders  of  their  officer,  present  with  them,  are  not  *  authori- 
ties,' nor  is  the  omission  of  the  officer  to  preserve  discipline 
and  restrain  the  unlawful  use  of  their  weapons  a  failure  in  any 
duty  toward  a  citizen  of  the  United  States,  which  may  be 
characterized  as  an  injury  by  the  authorities  of  Mexico. 

'*ln  view  of  this  case  it  may  be  well  argued  that  savage 
Indians  without  fixed  habitations,  like  the  Apaches,  roaming 
over  more  than  a  thousand  miles  of  plains,  deserts,  and  moun- 
tains, situate  in  Mexican  and  American  territory  equally,  are 
not  authorities  of  the  United  States,  nor  was  the  failure  of  the 
United  States  to  restrain  their  wanderings  and  wars  an  injury 
by  the  authorities  of  that  country,  within  the  meaning  of  our 
convention,  and  claims  founded  upon  such  injuries  have  not 
been  referred  to  the  commission.  It  is  also  held  by  the  umpire 
that  the  total  neglect  by  the  authorities  to  prosecute  or  punish 
the  soldiers  who  killed  Dorris  was  not  an  injury  by  the  autbor- 
ities.  From  which  it  may  be  deduced  that  the  assumed  failure 
of  the  United  States  to  punish  its  'subjects,'  the  Apaches, 
etc.,  for  raiding  into  Mexico,  did  not  involve  responsibility  for 
the  raids,  and  was  not  an  injury  referred  to  us  by  the  conven- 
tion. I  may  well  let  the  question  go  to  the  umpire,  and  so  I 
will,  since  the  cases  must  most  certainly  go  to  him  for  his  final 
decision  upon  radical  differences  of  opinion  between  my  much 
esteemed  colleague  and  myself."    ♦    ♦    ♦ 

Conceding,  however,  for  the  sake  of  the  argument,  that  the 
omission  of  the  authorities  of  the  United  States  to  prevent 
incursions  into  Mexico  by  savages  inhabiting  its  territory  con- 
stituted an  injury  within  the  meaning  of  the  convention,  and 
that  claims  arising  from  such  injuries  from  February  2, 1848, 
to  December  30, 1853,  had  been  referred  to  the  commission  as 
unsettled  claims,  Mr.  Wadsworth  contended  that  the  evidence 
did  not  show  that  any  of  the  depredations  complained  of  were 
committed  by  Indians  subject  to  'Hhe  exclusive  control''  of  the 
United  States,  or  that  the  marauders  even  came  from  the  ter- 
ritory of  the  United  States.  The  Apaches,  Comanches,  and 
other  savage  tribes  given  to  depredation  did  not,  he  said, 
dwell  in  either  country,  but  ranged  over  the  borders  of  both, 
having  neither  dwellings  nor  villages  nor  fixed  habitations  of 
any  kind.  Moreover,  some  of  the  principal  haunts  of  the 
Apaches  were  in  territory  ^claimed  by  Mexico,  and  the  depre- 
dations committed  by  them  were  usually  far  in  the  interior  of 
Mexico.    In  this  relation  Mr.  Wadsworth  said : 

"It.  was  not  the  duty  of  the  United  States  to  follow  the 
bands  across  the  border.    This  border  was  over  two  thousand 
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miles  in  length,  and  the  parties  of  Indians,  usually  very 
small,  always  mounted  and  moving  secretly  and  quickly,  easily 
crossed  the  imaginary  line  before  they  were  discovered.  Noth- 
ing coultl  be  more  offensive  to  the  government  and  people  of 
Mexico  than  the  entry  of  the  troops  of  the  United  States  into 
Mexican  territory.  Callahan's  volunteers  asserted  that  they 
had  been  invited  into  Mexico  by  the  local  authorities  at 
Piedras  Negras,  to  pursue  and  chastise  the  Lipan  murderers. 
Yet  they  were  ambushed,  attacked,  and  driven  back  with  loss 
by  Mexicans  and  Indians.  The  Government  of  the  United 
States  has  made  repeated  efforts  to  obtain  the  consent  of  the 
Government  of  Mexico  to  be  allowed  to  pursue  savages  flying 
across  the  border  before  their,  troops,  and  always  unsuccessfully 
(see  published  correspondence,  entitled  ^Foreign  Relations  of 
the  United  States,  1871,'  pages  608,  9,  10,  11,  12,  18,  et  pas.); 
although  giving  notice  of  its  own  willingness  that  Mexican 
troops  were  at  liberty  to  pursue  savage  foes  into  American 
territory.  (Mr.  Marcy  to  Senor  Almonte,  Washington,  Feb- 
ruary 4,  1856.) " 

But,  said  Mr.  Wadsworth,  admitting  for  the  sake  of  the 
argument  that  all  the  losses  in  question  were  caused  by  incur- 
sions which  the  United  States  was  bound  to  restrain,  was  there 
no  obligation  resting  on  Mexico  ?  It  was,  said  Mr.  Wadsworth, 
admitted  by  Mr.  Palacio  that  the  people  of  Mexico  had  per- 
mitted themselves  to  be  driven  and  robbed  without  the  least 
resistance;  that  the  government  had,  after  the  treaty  of 
Guadalupe  Hidalgo,  undertaken  to  disarm  the  inhabitants, 
and  had  done  nothing  for  their  defense.  Mr.  Palacio  had  said : 
"The  Indians  could  commit  their  fearful  depredations  with 
impunity."    Eeplying  to  this,  Mr.  Wadsworth  said: 

"For  such  an  abdication  of  its  functions  by  the  government, 
and  of  the  obligations  resting  on  them  in  virtue  of  their  claims 
to  the  rank  of  organized  communities  by  the  people,  there  was 
no  excuse,  certainly  none  whatever  to  be  found  in  the  provi- 
sions of  the  eleventh  article  of  the  treaty  of  Guadalupe 
Hidalgo.  My  colleague  says,  indeed,  that  the  people  errone- 
ously fancied  themselves  exempt  from  the  necessity  of  taking 
up  arms,  organizing  their  forces  in  a  proper  manner,  and  con- 
stantly watching  their  terrible  foe,  because  of  the  treaty  en- 
gagement of  the  United  States.  For  such  a  fatal  error  the  Mex- 
ican people  and  government  were  alone  responsible.  •  •  ♦ 
Nor  was  it  possible  for  the  United  States  to  humble  them  (the 
Indians)  by  chastisements  so  long  as  they  were  allowed,  when 
pursued,  to  secure  themselves  by  passing  this  frontier.'' 

Mr.  Wadsworth  maintained  that  Mr.  Palacio's  argument* 
touching  the  treaty  between  the  United  States  and  Spain  of 
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1795,  and  the  treaty  between  the  United  States  and  Mexico 
of  1831,  was  wholly  irrelevant.  The  fifth  article  of  the  former 
treaty  referred  only  to  the  Floridas  and  never  was  applicable 
to  Mexico,  while  the  thirty-third  article  of  the  latter  merely 
inculcated  a  duty  on  the  part  of  both  nations  to  restrain  their 
savage  tribes.  But,  so  far  as  the  duty  of  the  United  States 
was  concerned,  the  elieventh  article  of  the  treaty  of  Guadalupe 
Hidalgo  had,  declared  Mr.  Wadsworth,  rendered  the  considera- 
tion of  former  conventional  stipulations  or  of  the  law  of 
nations  unnecessary  and  superfluous.  "  In  my  opinion,"  said 
Mr.  Wadsworth,  "the  eleventh  article  under  consideration 
contains  the  whole  measure  of  the  duty  of  the  United  States. 
So  the  Mexican  Government  thinks,  and  has  always  thought; 
for  never  has  that  government  made,  nor  does  it  make  now, 
any  reclamation  against  the  United  States  for  any  injuries 
committed  by  Indians  prior  to  February  2,  1848,  or  post  to 
December  30, 1853,  neither  under  the  treaties  of  1795  or  1831, 
nor  the  law  of  nations,  whatever  that  may  be,  as  to  the  obli- 
gations of  a  nation  for  the  acts  of  savages  who  roam  over  half 
a  continent." 

Mr.  Wadsworth  declared  that  the  Mexican  commissioner 
treated  Article  XI.  of  the  treaty  of  Guadalupe  Hidalgo  as  a 
contract  of  insurance  against  loss,  founding  this  theory  on  the 
statement  that  the  Indians  occupying  the  ceded  territory  would 
be  under  the  "  exclusive  control"  of  the  United  States,  Such 
a  measure  of  duty,  said  Mr.  Wadsworth,  could  not  be  insisted 
on.  In  respect  of  his  permanent  subjects,  a  sovereign  was 
required  only  to  use  '*due  diligence;"  a  harsher  rule  could  not 
be  exacted  in  respect  of  savages  occupying  a  vast  wilderness. 
The  stipulation  as  to  Indians  occupying  the  ceded  territory 
and  being  under  the  exclusive  control  of  the  United  States 
meant  Indians  who,  by  virtue  of  a  fixed  habitation  or  presence, 
were  excluded  from  any  control  of  Mexico.  Pursuing  this 
thought,  Mr.  Wadsworth  said : 

"  This  exclusion  of  Mexico  is  founded  on  the  fact  of  occupancy 
alone.  Could  that  mean  either  Indians  at  the  time  occupying 
territory  in  Mexico  as  much,  or  more,  than  the  ceded  territory, 
and  having  no  fixed  home  or  habitation  anywhere,  but  roving 
over  a  wide  extent  of  wilderness  on  both  sides  of  the  line? 

*  *    ♦    A  decided  negative  must  be  given  to  these  questions. 

♦  •  *  But  there  is  no  such  responsibility  resting  on  States 
for  the  conduct  of  persons  living  in  their  territories,  under 
their  exclusive  (as  to  other  powers)  control,  whether  they  be 
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civilized  or  savage  persons,  radicated  or  fugitive  and  transitory. 
I  do  not  believe  that  the  state  is  responsible  at  all  for  the  acts 
of  roving  savages  inside  its  borders  under  the  circumstances 
which  characterize  the  territories  and  Indians  of  the  United 
States.  The  best  indorsement  of  which  belief  is  to  be  found 
in  the  fact  tliat  none  of  the  different  nations  who  from  time  to 
time  have  held  territories  adjoining  those  of  the  United  States, 
and  whose  subjects  have  suffered  from  Indian  forays,  have 
ever  made  any  reclamations  against  that  country  on  that 
account,  neither  Great  Britain,  France,  Spain,  nor  Mexico." 

The  obligation  of  the  United  States,  said  Mr.  Wadsworth, 
was  to  employ  the  same  means  for  the  protection  of  the  terri- 
tory of  Mexico  against  incursions  as  it  used  for  the  protection 
of  its  own  people.  It  bound  the  United  States  to  apply  to  the 
new  territory  its  Indian  policy.  Even  to  do  that  required 
time;  but  the  Mexican  Government  sought  indemnity  for 
every  injury  suffered  by  her  people  from  the  Indians  since  the 
moment  of  the  conclusion  of  the  treaty.  Replying  specifically 
to  some  of  Mr.  Palacio's  positions,  Mr.  Wadsworth  said : 

<<  My  respected  colleague  *  •  •  places  under  ten  dis- 
tinct heads  what  he  deems  it  was  the  duty  bf  the  United  States 
to  have  done  in  virtue  of  her  engagements.  I  present  a  brief 
answer  to  each : 

<<  1.  The  United  States  did  send  to  the  territories  the  neces- 
sary force  to  pursue,  overtake,  and  defeat  all  hostile  Indians, 
all  of  which  was  done  in  a  hundred  instances.  A  million  men 
could  not  have  prevented  the  wild  savages  firom  moving  over 
their  deserts  towards  the  Mexican  frontier  and  crossing  it  if  they 
wished,  without  permission  to  follow  them,  or  opposition  to 
them  in  Mexico. 

^^  2.  The  United  States  did  establish  a  line  of  military  posts 
along  to  the  frontier,  many  in  number  (perhaps  fifty),  in  New 
Mexico  and  Texas  and  California.  If  it  is  insisted  that  these 
X)osts  should  have  been  so  numerous  that  the  savage  could  not 
cross  without  being  seen,  the  demand  is  so  unreasonable  to  my 
mind  that  I  must  let  it  pass  in  silence. 

"  3.  To  visit  the  places  ^  inhabited '  by  Apaches  and  Oo- 
manches  (who  did  nearly  all  the  mischief)  'constantly^  was 
imi>ossible.  First,  they  had  no  habitation;  next,  they  roved 
to  and  fro  in  the  United  States  and  Mexico,  over  a  thousand 
miles  of  roost  difficult  country,  and  the  demand  made  to  visit 
them  *  constantly '  is  too  exacting. 

''  4.  The  wild  savages  had  nothing  with  which  to  indemnify 
sufferers.  What  they  stole  they  usually  ate.  When  often  pur- 
sued and  defeated,  the  captives  were  rescued  and  the  property 
restored. 

"  5.  There  is  no  evidence  in  any  of  the  366  cases  known  to 
me  that  any  captives  or  stolen  property  were  ever  traded  in 
by  Americans.    There  is  no  claim  made  for  such  an  iignry. 
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The  oflScers  of  the  United  States  would  have  broken  up  such 
a  trade  with  a  strong  hand. 

"6.  The  Apaches  were  forced  to  deliver  up  captives  and 
property,  and  solemnly  to  bind  themselves  never  again  to 
invade  Mexico.  This  is  true  of  the  Navajoes,  and  I  believe  of 
every  tribe  in  reacli  of  the  United  States  or  in  its  domain. 

•'  7.  The  United  States  did  use  earnest,  repeated,  and  expen- 
sive efforts  to  bring  the  Indians  into  civil  life,  furnishing  them 
with  food,  clothing,  seed,  agricultural  implements,  mechanics, 
and  teachers.  In  support  of  this  policy  they  have  paid  out 
millions  of  money,  and  are  now  pouring  out  annuities  and  aids 
from  the  treasury,  and  instruction  and  help  from  the  benevo- 
lence and  Christianity  of  the  land,  in  a  manner  worthy  of  the 
imitation  of  other  nations. 

"  8.  The  United  States  did  prevent  white  settlers  from  estab- 
lishing themselves  at  will  in  the  places  occupied  by  Indians, 
nor  allowed  anyone  to  drive  them  by  force  to  the  Mexican 
frontier. 

*'  9.  That  country  carefully  regulated  and  watched  the  trade 
with  Indians  and  prevented  the  tratle  in  the  articles  specified. 
But  wicked  men  in  both  countries  would  sell  arms  to  the 
Indians  for  money,  as  for  the  same  pay  they  were  ready  to  sell 
their  souls  to  the  devil. 

"10.  How  was  the  United  States  to  correspond  constantly 
with  the  Mexican  authorities  in  order  to  inform  them  of  the 
movements  of  the  Indians  across  the  frontier?  •  ♦  ♦  Bq^ 
whenever  there  was  a  Mexican  command  accessible  to  the 
prompt  and  active  officers  of  the  United  States,  we  are  war- 
ranted from  public  documents  •  ♦  ♦  to  sjiy  those  gallant 
men  did  give  notice  of  the  foe." 

Leaving  this  phase  of  the  subject,  Mr.  Wadsworth  contended 
that  the  claims  could  not  be  admitted,  because  they  were 
intended  to  be  and  were  disposed  of  by  the  treaty  of  1853. 

The  decision  of  the  question  of  the  liability 
^  ^^ri^'  ^'*"  ^^  *^^  United  States  in  respect  of  the  present 
claims  was  delayed  by  causes  which  are  nar- 
rated elsewhere,^  and  it  fell  to  Sir  Edward  Thornton  to  make 
the  final  determination.  In  the  mean  time  Mr.  Ash  ton,  the 
agent  of  the  United  States,  submitted  to  the  umpire  a  volumi- 
nous and  exhaustive  argument,  in  which  he  presented,  among 
other  things,  the  history  of  the  negotiation  of  the  treaty  of 
1853,  of  its  amendment  by  the  President  and  the  Senate  of  the 
United  States,  and  of  the  acceptance  of  those  amendments  by 
Mexico  without  question  or  discussion,  the  Spanish  text  of 
them  being  furnished  by  the  representatives  of  Mexico,  merely 
as  the  equivalent  of  the  English. 


^  Supra,  II.,  Chap.  XXVII. 
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April  16, 1874,  Sir  Edward  Thornton  delivered  the  following 
opinion : 

^'  In  considering  the  case  of  Don  Rafael  Aguirre  v.  The  United 
States,  No.  131,  and  the  motion  of  the  agent  of  the  United  States 
of  October  10,  1870,  the  umpire  has  carefully  perused  and 
studied  all  the  documents  which  have  been  forwarded  to  him 
by  the  United  States  and  Mexican  Claims  Commission.  After 
due  reflection  he  has  become  satisfied  that  the  points  upon 
which  the  question  of  the  rejection  or  admission  of  the  above- 
mentioned  motion  principally  turns  are  the  causes  which  led 
to  the  conclusion  of  the  treaty  of  December  30, 1853,  between 
the  United  States  and  Mexico,  and  the  meaning  of  the  words 
of  that  treaty.  One  of  the  causes,  it  is  evident  to  the  umpire, 
was  the  complaints  constantly  made  by  the  Mexican  Govern- 
ment to  that  of  the  United  States,  from  an  early  date  after  the 
conclusion  of  the  treaty  of  Guadalupe  Hidalgo  till  near  the 
end  of  1853,  that  the  stipulations  of  the  11th  article  of  that 
treaty  had  not  been  fulfilled  by  the  latter  government  and  that 
it  consequently  owed  indemnity  both  to  the  Mexican  Govern- 
ment and  to  citizens  of  Mexico,  on  account  of  the  damages 
incurred  through  this  failure.  The  correspondence  between 
the  two  governments  was  of  an  irritating  nature  and  seemed 
likely  to  excite  angry  feelings  on  both  sides.  It  was,  therefore, 
the  interest,  as  it  was  the  desire,  of  both  governments  to  put 
an  end  to  this  state  of  their  relations,  and  the  umpire  can  not 
doubt  that  this  was  one  of  the  causes  of  disagreement  which 
were  referred  to  in  the  preamble  of  the  treaty  of  1853,  and 
which  the  two  nations  desired  to  remove.  It  certainly  could 
not  be  asserted  that  *  every  cause  of  disagreement'  would  be 
removed  until  this  question  was  settled,  and  the  absence  of  a 
stipulation  for  that  purpose  would  have  had  the  effect  that  a 
false  impression  would  have  been  given  by  that  phrase;  for 
^ every  cause  of  disagreement'  would  not  have  been  removed. 

"By  the  unratified  treaty  of  1853,  as  negotiated  by  Mr.  Gads- 
den in  Mexico,  that  republic  ceded  to  the  United  States  a  cer- 
tain portion  of  territory  and  agreed  that  the  11th  article  of  the 
treaty  of  Guadalupe  Hidalgo  should  be  annulled,  and  that  the 
United  States  should  be  exonerated  from  all  claims  by  Mexico 
or  Mexican  citizens,  whether  on  account  of  the  alleged  failure  to 
fulfill  the  obligations  of  the  11th  article  of  the  treaty  of  Guada- 
lupe Hidalgo  or  on  other  accounts  which  might  have  arisen  since 
the  date  of  that  treaty.  In  consideration  of  these  stipulations 
the  United  States  agreed  to  pay  fifteen  millions  of  dollars  and 
further  agreed  to  assume  all  claims  of  United  States  citizens 
against  Mexico  and  to  pay  them  to  the  extent  of  five  mtlltons. 

"But  the  Senate  of  the  United  States  altered  the  terms  of 
this  treaty,  and  the  amendments  proposed  by  that  body  were 
accepted  by  Mexico.  By  the  amended  treaty  Mexico  ceded  a 
smaller  portion  of  territory,  released  the  United  States  from 
all  liability  on  account  of  the  obligations  contained  in  the  11th 
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article  of  the  treaty  of  Guadalupe  Hidalgo,  and  agreed  that 
that  article  and  the  33rd  article  of  the  treaty  of  the  6th  of 
April  1831  should  be  annulled.  In  this  amended  treaty  no 
mention  is  made  of  the  miscellaneous  claims  of  Mexican  citizens 
against  the  United  States  nor  of  those  of  United  States  citi- 
zens against  Mexico. 

^4n  consideration  of  these  stipulations,  i.  e.,  the  cession  of  a 
smaller  portion  of  territory,  the  release  of  the  United  States 
from  all  liability  on  account  of  the  obligations  contained  in 
the  11th  article  of  the  treaty  of  Guidalupe  Hidalgo,  and  the 
repeal  of  that  article  and  of  the  33rd  article  of  the  treaty  of 
Apiil  5th,  1831,  the  United  States  agreed  to  pay  to  Mexico  the 
sum  of  ten  millions  of  dollars. 

"It  is  contended  on  behalf  of  the  claimant  in  the  case  now 
under  consideration  that  the  first  sentence  of  the  2d  article  of 
the  ratified  treaty  of  December  30,  1853,  does  not  release  the 
United  States  from  the  payment  of  damages,  if  any  were  due;, 
to  Mexican  citizens  on  account  of  the  failure  of  the  United 
States  Government,  if  it  did  fail,  to  fulfill  the  obligations  of 
the  11th  article  of  the  treaty  of  Guadalupe  Hidalgo.  The 
umpire  holds  that  it  does  so  release  the  United  States,  and 
that  the  government  which  accepted  the  amendments  made 
by  the  United  States  to  the  former  Gadsden  Treaty  so  under- 
stood those  amendments.  It  is  inconceivable  that,  after  all 
the  correspondence  and  almost  angry  discussions  which  had 
taken  place  between  the  two  governments  upon  the  subject  of 
the  alleged  nonfulfillment  of  the  obligations  of  the  11th  arti- 
cle of  the  treaty  of  1848,  and  the  consequent  claims  of  Mexi- 
can citizens,  the  United  States  and  the  Eepublic  of  Mexico 
should  have  been  satisfied  with  and  should  have  ratified,  and 
the  Senate  of  the  United  States  should  have  sanctioned,  any 
treaty  which  did  not  provide  for  the  settlement  of  one  of  the 
great  questions  at  issue. 

"  It  is  argued  that  the  2d  article  of  the  treaty  released  the 
United  States  only  from  claims  for  which  they  might  be  there- 
after liable  on  account  of  any  future  failure  to  fulfill  the  obli- 
gations of  the  11th  article  of  the  treaty  of  1848.  But  as  by 
the  2d  article  itself  the  11th  article  of  the  treaty  of  1848  wa« 
annulled,  there  could  thereafter  be  no  failure  to  fulfill  where 
there  were  no  obligations,  and  consequently  there  could  be  no 
future  claims.  If  there  were  any  claims  for  which  the  United 
States  were  liable  on  account  of  the  failure  to  fulfill  the 
obligation  from  1848  to  1853,  they  were  certainly  liable  at  the 
moment  of  the  signature  of  1853,  and  that  present  liability 
could  not  have  been  excluded  from  the  term  'all  liability'  from 
which  the  Government  of  Mexico  released  the  United  States. 

"  The  context  of  the  2d  article  also  corroborates  this  view 
of  the  case.  The  second  sentence  of  the  article  annuls  the  11th 
article  of  the  treaty  of  1848.  In  doing  so  it  of  itself  release's 
the  United  States  from  all  future  claims  on  account  of  failure 
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to  fulfill  the  obligations,  and  tlie  first  sentence,  if  it  refers  only 
to  those  fature  claims,  is  clearly  a  pleonasm,  in  the  second 
article  of  the  unratified  treaty  of  1853  it  was  agreed  that  '  to 
remove  all  occasion  of  dispute  on  account  of  reclamations  to 
the  present  date  founded  on  alleged  Indian  incursions',  the 
11th  article  of  the  treaty  of  Guadalupe  Hidalgo  should  be  an- 
nulled. If,  then,  the  abolition  of  this  article  had  this  efl'ect  with 
regard  to  reclamations  to  the  i)resent  date,  a  fortiori  it  would 
have  the  same  eHect  with  regard  to  claims  which  in  fact  could 
not  arise.  Further,  if  it  had  been  deemed  necessary  specially 
to  release  the  United  States  irom  a  liability  which  could  never 
arise,  the  order  of  the  two  sentences  in  the  2d  article  would 
have  been  reversed,  the  abolition  of  the  11th  article  of  the 
treaty  of  Guadalupe  Hidalgo  would  have  come  first,  and  the 
release  from  future  liability  would  have  followed  as  the  self- 
evident  consequence  of  the  abolition  of  that  article. 

*'It  is  alleged  that  the  meaning  of  the  Spanish  of  the  first 
sentence  of  the  2d  article  in  question  is  different  from  that  of 
the  English  version.  The  umpire  is  not  of  that  opinion.  The 
strict  translation  of  the  Spanish  would  be:  *The  Government 
of  Mexico  by  this  article  exempts  that  of  the  United  States  from 
the  obligations  of  the  11th  article  of  the  treaty  of  Guadalui>e 
Hidalgo.'  One  of  the  meanings  of  the  word  < liable'  found  in 
Johnson's  Dictionary  is  Miot  exempt.'  The  verb  *eximir' maybe 
translated  *  to  relieve  from  nonexemption  or  liability.'  In  the  3d 
article  of  the  unratified  treaty  of  1853,  it  is  stated  that  Mn  con- 
sideration of  the  grants  received  by  the  United  States  and  the 
obligations  (ohUgaciones)  relinquished  by  the  Mexican  Kepub- 
lic'  the  United  States  agreed  to  pay  a  certain  sum  of  money. 
In  the  previous  article  one  of  the  stipulations  was  that  all 
occasions  of  dispute  on  account  of  reclamations  to  that  date 
founded  on  alleged  Indian  incursions  were  removed  by  the 
abolition  of  tlie  11th  article  of  the  treaty  of  Guadalupe  Hidalgo. 
The  term  'obligadones'  in  the  beginning  of  the  tbllowing  arti- 
cle must  therefore  include  those  reclamations.  There  is  conse- 
quently no  reason  that  they  should  be  excluded  from  the  mean- 
ing of  the  same  word  in  the  2d  article  of  the  ratified  treaty. 

"But  whether  the  translation  into  Spanish  was  correct  or 
not,  it  was  the  Mexican  (iovernment  alone  which  was  respon- 
sible for  it.  The  Spanish  version  was  never  submitted  to  the 
Senate  of  the  United  States,  who-e  sanction  to  every  treaty  is 
necessary.  It  is  true  that  Mr.  Marcy  states  in  his  note  to  Mr. 
Robles  of  December  llth,  1856,  Hhat  the  amendment  of  the 
Senate  was  sent  to  General  Almonte  to  be  translated  in 
advance  of  the  exchange  of  the  ratifications  of  the  treaty.' 
But  there  is  no  proof  whatever  that  the  translation  was  sent 
back  to  Mr.  Marcy,  that  he  was  consulted  about  it,  or  that  he 
offered  any  opinion  as  to  its  correctness.  On  the  contrary, 
General  Almonte  asked  on  the  4th  of  May  1854  that  the  Sen- 
ate amendment's  might  be  sent  to  him,  because  he  wished  to 
dispatch  his  mail  to  Mexico  on  the  following  night.    On  the 
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following  day,  the  6tb,  Mr.  Marcy  forwarded  the  amendmeiits 
to  General  Almonte.  There  conld  therefore  have  been  very 
little  time  to  discnss  the  correctness  of  the  translation.  Nor 
coald  there  be  any  object  in  doing  so,  for  the  ameudments  of 
the  Senate  were  final,  and  it  was  intimated  that  no  modification 
of  them  would  be  admitted  by  the  United  States. 

"General  Almonte  was  known  to  be  a  complete  master  of 
the  English  langaage.  He  must  have  well  understood,  from 
his  knowledge  of  the  language  and  of  the  circumstances  pre- 
ceding the  conclusion  of  the  treaty,  the  real  meaLing  of  the 
English  of  the  sentence  in  question,  and  the  umpire  believes 
that  he  correctly  rendered  it  into  Spanish. 

"In  the  absence  of  any  reasons  having  been  put  forward  by 
the  Senate  tor  having  reduced  the  sum  to  be  paid  to  Mexico 
from  fifteen  to  ten  millions  of  dollars,  the  umpire  considers  it 
out  of  place  to  have  recourse  to  suppositions.  It  is,  however, 
a  fact  that  according  to  the  amended  treaty  a  smaller  portion 
of  territory  was  to  be  ce<ied  by  Mexico  than  was  stipulated  in 
the  unratified  treaty,  and  that  by  the  latter  the  United  States 
were  exonerated  *from  all  claims  of  Mexico  or  Mexican  citizens 
which  may  have  arisen  since  the  date  of  the  treaty  of  Guada- 
lupe Hidalgo.'  The  release  in  the  amended  treaty  was  not  so 
comprehensive.  These  two  facts  may  account  for  the  reduction 
made  by  the  Senate  in  the  amended  treaty.  Notwithstanding, 
however,  this  reduction,  the  United  States  still  agreed  in  the  3d 
article  to  pay  a  substantial  value  in  consideration  of  the  stip- 
ulations contained  in  the  1st  and  2d  articles. 

"Tbe  umpire  holds  that  one  of  these  stipulations,  viz,  that 
contained  in  the  first  sentence  of  the  2d  article,  released  the 
United  States  from  all  claims  of  the  nature  of  that  advanced 
by  Don  Rafael  Aguirre  in  the  case  No.  131,  and  he  therefore 
awards  that  the  motion  of  the  agent  of  the  United  States 
presented  to  the  commission  on  the  10th  of  October  1870  be 
allowed.'^ 
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NATIONALITY. 

1.  Citizenship  by  Bieth. 

"The  umpire  is  of  opinion  that  it  is  not 
states  "*  proved  that  the  claimant  was  a  citizen  of  the 
.  United  States.  The  ground  that  he  is  so,  is 
his  own  statement  that  he  was  born  at  New  York,  together 
with  a  certificate  of  baptism  of  a  child  who  was  born  at  New 
York,  Beuiguo  being  one  of  the  names  which  were  given  to 
him;  but  it  is  not  proved  that  the  child  then  born  and  bap- 
tised was  one  and  the  same  person  with  the  claimant.  Nor 
would  the  mere  fact  of  his  having  been  born  at  New  York  be 
suflBcient  evidence  of  citizenship.  It  is  clear  that  his  parents 
were  both  aliens  at  the  time  of  his  birth,  and  it  is  not  shown 
that  they  were  naturalized  or  that  they  or  the  child  remained 
in  the  United  States.  The  inference  is  to  the  contrary,  and 
the  umpire  believes  that  the  child  in  question,  even  if  that 
child  was  really  the  claimant,  though  born  in  the  United 
States,  was  subject  to  a  foreign  power  and  cannot  without 
further  proof  be  considered  to  be  a  citizen  of  the  United 
States.^ 

Thornton,  umpire,  April  22, 1876,  Bmiguo  Santos  Suarez  v.  Mexico,  No.  716, 
convention  of  July  4,  1868,  MS.  Op.  VI.  416. 

"The  umpire  must  first  take  into  consideration  the  citizen- 
ship of  the  claimants.  With  regard  to  Manuel  de  Barco,  he 
does  not  consider  that  the  mere  fact  of  his  birth  within  the 
United  States  is  sufficient  of  itself  to  give  him  citizenship  of 
the  United  States.  It  appears  that  his  parents  were  both  for- 
eigners and  that  he  was  certainly  not  of  age,  and  was  still 
under  the  tutelage  of  his  parents,  when  he  left  the  United 
States,  nor  has  he  since  that  time  taken  any  steps  to  acquire 
United  States  citizenship.^ 

Thornton,  umpire,  June  10,  1876,  Manuel  del  Barco  and  Roque  de  Garate 
V.  Mexico,  No,  748,  convention  of  July  4,  1868,  MS.  Op.  VI.  421. 
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Claimant  was  bom  in  Texas  of  French  parents,  and  at  the 
age  of  19  years  removed  to  Matamoras,  Mexico,  with  his 
mother,  a  widow,  where  they  established  a  commercial  house. 
When  Maximilian  was  sent  to  Mexico  by  Napoleon  III,  to 
establish  an  empire,  a  treaty  was  agreed  upon  between  the 
two  by  which  the  so  called  Mexican  Empire  became  bound  to 
pay  such  claims  of  French  subjects  against  Mexico  as  might 
be  approved  by  a  mixed  commission.  Claimant  appeared 
before  that  commission  and  presented  a  claim  in  which  was 
embraced  the  largest  item  in  his  claim  before  the  present  com- 
mission. The  French  and  Mexican  mixed  commission  consid- 
ered him  entitled  to  French  nationality,  admitted  his  claim, 
and  made  an  award  in  his  favor  for  $1,000. 

The  commisssioners,  Mr.  Palacio  delivering  the  opinion,  held 
that,  as  it  did  not  appear  that  the  parents  of  the  claimant 
were  naturalized  during  their  residence  in  Texas,  it  was  to  be 
presumed  that  they  retained  their  original  French  nationality; 
that  the  claimant,  who  left  the  United  States  before  arriving 
at  the  age  of  21  years,  was  entitled,  according  to  the  French 
code,  to  retain  the  nationality  transmitted  by  his  parents; 
that  the  laws  of  Mexico  did  not  forbid  such  election ;  but  that 
he  was  not  entitled  to  renounce  his  French  nationality  and  elect 
that  of  the  Uniti'd  States,  after  he  ha<l  abandoned  the  latter 
country  to  establish  himself  in  another,  and  after  he  had 
made  a  valid  act  of  adoption  of  French  nationality. 

Bernard  J,  Gautier  v.  Mexico,  No.  958,  United  States  and  Mexican  claims 
coQMnission,  convention  of  July  4,  1868,  MS.  Op.  II.  343. 

The  children  of  Henry  Stevens  Schreck,  a 
Birth  in  Mezioo.  naturalized  citizen  of  the  United  States, 
claimed,  as  his  heirs,  damages  from  Mexico 
for  the  seizure  and  sale  in  that  country,  in  1866,  of  certain 
goods  belonging  to  the  estate  of  their  father,  who  died  at 
Matamoras  in  1862.  It  seemed  that  the  children  were  all  born 
in  Mexico.    The  umpire  decided : 

**A8  children  of  a  naturalized  citizen  of  the  United  States, 
they  [the  heirs  and  claimantsj^niay  be  considered  to  be  citizens 
of  the  United  States  in  the  Lnited  States  and  in  every  other 
country  except  the  country  of  their  birth ;  but  the  fact  of  their 
being  bom  in  the  republic  of  Mexico  gives  to  the  government 
of  that  country  the  right  to  claim  them  in  Mexico  as  citizens 
of  that  republic.  The  umpire  is  therefore  of  opinion  that  as 
against  Mexico  the  heirs  of  Henry  Stevens  Schreck,  being  born 
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ill  that  republic,  have  no  standing  before  the  mixed  commis- 
sion, and  can  not  claim,  as  citizens  of  the  United  States, 
against  the  country  of  their  birth.^ 

Thornton,  umpire,  Heirs  of  Henry  Stevens  Shreck  v.  Mexico,  No.  768,  Am. 
docket,  Convention  of  July  4,  1868,  MS.  Op.  IJJ.  450. 

It  appears  that  the  foregoing  opinion  was  written  at  sea 
June  30,  1874.  When  it  was  filed,  Mr.  Ashtou,  agent  and 
counsel  of  the  United  States,  filed  the  following  motion  for  a 
rehearing: 

^*  The  undersigned  respectfully  moves  the  umpire,  to  grant  a  rehearing  of 
this  case;  and  in  support  of  this  motion  he  desires  to  submit  the  follow- 
ing observations: 

'^  The  undersigned  is  convinced  the  umpire  is  in  error  in  deciding  that  the 
children  of  Henry  8.  Schreck,  though  they  were  born  in  Mexico,  are  citi- 
zens of  the  Mexican  Republic. 

''The  undersigned  understands  that,  by  the  municipal  law  of  Mexico, 
persons  born  within  the  Mexican  Republic  are  not  natural-born  Mexicans 
unless  their  fathers  before  them  were  Mexicans. 

''Persons  of  foreitju  parentage,  in  other  words,  born  within  the  territory 
and  jurisdiction  of  the  Mexican  Republic,  are  not  by  its  law  deemed  to 
possess  the  character  of  natural-bom  Mexicans. 

"  The  Constitutional  Code  of  December  30, 1836,  the  decree  of  Santa  Anna 
of  January  30, 1854,  and  the  constitution  of  1857  are  all  explicit  upon  this 
subject. 

"The  law  of  1836,  Art.  I,  provides: 

" '  They  are  Mexicans : 

'"1st.  Those  born  in  the  territory  of  the  republic  of  a  Mexican  father, 
either  by  birth  or  by  naturalization. 

"  '2d.  Those  born  in  a  foreign  country  of  a  Mexican  father  by  birth,  if, 
when  they  attain  their  majority,  they  are  already  established  in  the 
republic,  or  if  they  give  notice  that  they  determine  to  do  it,  and  they  do 
it  within  a  year  after  they  give  the  notice. 

"  '3<l.  Those  born  in  a  foreign  country  of  a  Mexican  father  by  naturaliza 
tion,  if  they  have  not  lost  that  quality,  and  have  complied  with  the  pro- 
viso of  the  preceding  paragraph.'  '^ 

"  The  decree  of  Santa  Anna,  in  Chap.  II. '  Of  Xaiionals  or  Mexicans/  (art. 
14)  declares  that  the  following  persons,  among  others,  are  Mexicans: 

"  'I.  Those  born  in  the  territory  of  the  republic  whose  fathers  are  Mexi- 
cans either  by  birth  or  by  naturalization. 

•"II.  Those  born  in  the  uati(mal  territory,  of  a  Mexican,  mother  whose 
father  is  not  legally  known  according  to  the  laws  of  the  republic. 

'"III.  Those  bom  outside  of  the  republic,  whose  father  was  a  Mexican 
in  the  service  of  the  republic,  or  was  absent  for  purposes  of  study,  or  as  a 
transient,  but  without  losing  his  character  of  Mexican  citizenship,  accord- 
ing to  the  corresponding  article  of  this  law. 

" '  IV.  Those  bom  outside  of  the  republic,  of  a  Mexican  mother,  whether 
spinster  or  widow,  who,  not  having  completed  the  twenty-fifth  year  of 
their  age.  inform  their  mother  that  they  wish  to  be  Mexican  citizens.' '' 
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"  The  constitution  of  1857,  tit.  I,  sec.  II,  art.  30,  also  provides : 

'*  *They  are  Mexicans : 

" '  I.  Who  are  born  within,  or  without,  the  republic,  of  Mexican  fathers. 

''  ^11.  Strangers  that  are  naturalized  in  conformity  with  the  laws  of  the 
federation. 

''  'III.  Strangers  who  acquire  real  estate  in  the  republic,  or  have  Mexi- 
can children :  Frovidedi  always^  They  do  not  manifest  their  resolution  to 
preserve  their  nationality.' 

''  There  would  seem,  therefore,  to  be  no  doubt  that,  as  Henry  S.  Schreck 
was  a  citizen  of  the  United  States,  his  children,  though  bom  in  the  juris- 
diction of  Mexico,  were  not  by  origin  citizens  of  that  republic. 

**  Were  they  citizens  of  the  United  States? 

"This  is  answered  by  the  act  of  Congress  of  February  10,  1855,  which 
provides  '  that  persons  heretofore  bom,  or  hereafter  to  be  bom,  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose  fathers  were  or  shall 
be  at  the  time  of  their  birth  citizens  of  the  United  States,  shall  bo  deemed 
and  considered  and  are  hereby  declared  to  be  citizens  of  the  United 
States.'    (10  Statutes  at  Large,  604.) 

**  The  heirs  of  Schreck,  therefore,  not  being  claimed  by  the  municipal  law 
of  Mexico  as  Mexican  citizens,  must  be  deemed  to  possess  in  that  country 
the  national  character  attributed  to  them  by  the  law  of  the  United  States. 

'^  Mexico  is  thus  among  the  number  of  those  States  who  derive  nation- 
ality consistently  from  descent,  which  modern  jurists  appear  to  agree  in 
regarding  as  the  only  natural  and  proper  rule  for  determining  citizenship. 

'^  The  only  natural-born  Mexican  is  the  child  of  a  Mexican  father ;  and  the 
principle  is  applied  universally  to  the  children  of  Mexican  fathers,  whether 
born  within  or  without  the  jurisdiction  of  the  republic. 

"  The  rule  of  Mexican  citizenship  is  thus  the  reverse  of  that  adopted  by 
the  common  law  of  England  and  the  ^nited  States,  which  appears  to  have 
given  no  effect  to  descent  as  a  source  of  nationality. 

'^  The  undersigned  apprehends  that  the  Mexican  law  in  rejectingthe  prin- 
ciple, purely  of  feudal  origin,  of  determining  nationality  by  locality  of 
birth,  and  not  by  descent,  which  prevails  in  the  common  law  of  England, 
and  which,  it  has  been  truly  said,  was  inherited,  rather  than  adopted,  by 
the  United  States,  is  in  harmony  with  the  general  law  of  the  States  of 
Continental  Europe,  which  makes  the  nationality  of  the  child  primarily 
depend  on  that  of  the  father. 

"  The  Code  Napoleon  eradicated  this  feudal  rule  from  the  law  of  France, 
and  provided,  as  to  chiUIren  born  in  France,  that  they  should  be  French 
if  their  fathers  were  French,  and  aliens  if  their  fathers  were  aliens,  allow- 
ing them,  however,  in  the  latter  case,  the  right  to  claim  French  citizenship 
on  attaining  their  majority. 

"  The  example  set  by  the  framers  of  the  French  code  has  been  followed  by 
the  nations  who  have  adopted  that  code;  so  that  the  general  rule  through- 
out the  European  states  is  that  the  nationality  of  the  child  follows  that 
of  the  parents,  thepla<'e  of  birth  being  immaterial. 

"  The  American  statute  of  1855,  and  the  British  statute  of  4  Geo.  II.  c.  21, 
have  adopted  the  ^ ri^gle  Europienne'  of  deriving  nationality  from  the 
character  of  the  father,  in  the  case  of  the  children  of  American  citizens 
and  British  subjects  born  abroad. 
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'*  It  only  remains,  therefore,  in  order  to  bring  the  mnnioipal  law  of  the 
United  States  and  Great  Britain  into  harmony  with  the  general  European 
code,  to  apply  the  same  principle  in  the  case  of  children  bom  of  foreign 
parents  in  those  countries. 

*'  If  such  persons  were  regarded  by  the  English  and  American  law  as  for- 
eigners, the  inconvenience  and  embarrassment  of  a  twofold  allegiance 
would  be  prevented. 

*^  It  was  accordingly  proposed  by  Mr.  Vernon  Harcourt  and  other  mem- 
bers of  the  royal  commission  of  1868,  on  the  subject  of  naturalization  and 
allegiance,  that  the  common  law,  in  regard  to  the  nationality  of  children 
of  foreign  parents,  bom  in  the  realm  of  England,  should  be  wholly  abro- 
gated. 

**  Mr.  Harcourt  justly  observed  that  nothing  would  more  solidly  conduce 
to  the  peace  of  the  world  than  that  the  same  allegiance  should  be  predi- 
cated of  the  same  person  by  all  governments. 

''As  respects  the  claimants  in  the  present  case,  the  heirs  of  Schreck,  there 
is  no  shadow  or  shade  of  double  allegiance,  in  the  condition  of  the  Mexi- 
can code,  which  regards  them,  we  observe,  as  foreigners  in  the  Mexican 
Republic. 

**  The  undersigned  accordingly  requests  the  umpire  to  review  his  decision 
of  this  case,  and  to  hold  that  the  heirs  of  Henry  Stevens  Schreck,  though 
bom  in  Mexico,  are  not  citizens  of  that  republic,  and,  as  citizens  of  the 
United  States,  by  virtue  of  the  nationality  of  their  father,  are  entitled  to 
present  their  present  claim  before  this  commission.'' 

The  umpire,  September  30, 1874,  made  an  award  iu  favor  of 
the  heirs  of  Henry  Stevens  Schreck  to  the  amount  of  $24,625.45. 

Maria  Adelaide  Morton,  as  a  citizen  of  Mexico,  presented  a 
claim  to  the  commission  under  the  convention  between  the 
United  States  and  Mexico  of  July  4, 1868,  for  the  unlawful 
destruction  of  property  in  Mexico  by  United  States  military 
authorities.  Various  claims  of  Mexican  citizens  growing  out 
of  the  transaction  were  allowed.  A  motion  was  made  to  dis- 
miss the  claim  of  Maria  Adelaide  Morton  on  the  ground  that 
she  was  not  a  citizen  of  Mexico.  It  appeared  that  she  was 
born  in  Mexico  in  1854  and  was  the  daughter  of  George  W. 
Morton,  a  citizen  of  the  United  States,  recognized  as  such  by 
the  commission  by  an  award  in  his  favor.  Her  mother,  origi- 
nally a  Mexican,  was,  at  the  time  of  her  marriage  with  Morton, 
the  widow  of  an  Italian  subject;  but,  by  the  Mexican  law,  the 
mother,  on  her  marriage  with  Morton,  followed  his  nationality, 
and  the  child,  remaining  under  the  parental  authority  until 
the  age  of  25,  followed  the  father's  condition  and  was  also  a 
foreigner.  While  Maria  Adelaide  was  still  very  young,  the 
Mexican  constitution  of  1857  took  eft'ect  and  defined  the  status 
of  persons  born  in  Mexico.  It  provided,  as  has  been  seen, 
5627— Vol.  3 21 
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that  persons  were  not  native  Mexicans  unless  bom  on  Mexican 
soil,  of  Mexican  fathers.  The  commissioners  decided  that  the 
claimant  was  not  a  Mexican  under  the  law  of  Mexico. 

J,  M.  Anoiraj  attorney  for  numerouM  olaifMnits,  v.  Mexico,  No.  374,  bis.  United 
States  and  Mexican  Claims  Commission,  convention  of  Jaly  4, 1868,  MS. 
Op.  VI.  67. 

The  act  of  Congress  of  February  10, 1856  (10 
Birtii  in  the  Spanish  u^  g^  gtats.  at  L.  604),  which  provides  that 
Dommions.  « persons  heretofore  born,  or  hereafter  to  be 
born,  out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  shall  be  at  the  time  of  their  birth  citi- 
zens of  the  United  States,  shall  be  deemed  and  considered  and 
are  hereby  declared  t6  be  citizens  of  the  United  States,"  can 
not  operate  so  as  to  interfere  with  the  allegiance  which  such 
children  may  owe  to  the  country  of  their  birth  while  they  con- 
tinue within  its  territory. 

Cases  of  Lucien  lAivigne,  No.  11,  and  Felix  Bieter,  No.  20;  decision  of 
arbitrators,  Span.  Com.  (1871),  April  27,  1878. 

The  claimant,  in  his  memorial,  alleged  that  he  was  born  in 
Cuba  in  1825  of  American  parents,  and  that  according  to  the 
provisions  of  the  acts  of  Congress  of  April  14, 1802,  and  Febru- 
ary 10, 1855,  and  of  section  1993  of  the  Revised  Statutes  of  the 
United  States,  he  was  an  American  citizen ;  that  his  father, 
while  **  temporarily  residing  in  Cuba,''  never  did  **  the  slightest 
thing  to  forfeit  his  nationality  of  origin,"  and  that  he  himself, 
the  claimant,  had  <^  always  adhered  to  the  nationality  given 
him  by  law,"  and  had  not  only  ^^  spent  a  great  iH>rtion  of  his 
life  in  the  United  States,  where  he  was  educated,  but  while  in 
Cuba  (where  he  is  now,  merely  on  business,  without  any  ani- 
mus manendi)  or  elsewhere  he  never  neglected  to  register  his 
name  at  the  proper  office  as  a  citizen  of  the  United  States." 
This  memorial  wa«  filed  in  July  1877.  The  only  other  evidence 
as  to  the  claimant's  parents  was  an  affidavit  made  by  one  De 
Wolf,  at  Providence,  Khode  Island,  in  October  1877,  in  which 
the  affiant  stated  that  he  had  been  on  intimate  terms  with  the 
claimant  for  forty  years;  that  he  became  acquainted  with  the 
claimant's  parents  soon  after  their  marriage,  when  they  were 
residing  in  the  town  of  Bristol,  Ehode  Island,  and  that  thence- 
forth he  was  on  intimate  terms  with  them,  <'  meeting  and  seeing 
them  frequently,  both  in  said  Bristol  and  in  the  Island  of  Cuba." 

The  advocate  for  the  United  States  contended  that  the  claim- 
ant, though  born  in  Spain,  followed  the  nationality  of  his  par- 
ents; that  according  to  the  law  in  force  in  Cuba  in  1825,  if  the 
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parents  were  not  domiciled  there,  bat  were  th^e  only  tempo- 
rarily, the  children  retained  forever  the  nationality  of  their 
parents ;  that  if  the  parents  were  domiciled  in  Cuba  the  nation- 
ality would  be  optional  with  the  children,  and  that  the  exer- 
cise of  this  option  must  appear  from  some  specific  act;  that 
the  claimant,  when  born  in  Cuba  of  American  parents,  took 
their  nationality,  and  that  the  preservation  of  it  was  a  "  pre- 
sumption of  law,"  which  had  ''  to  betaken  for  granted"  when 
there  was  <^  no  proof  to  the  contrary." 

The  advocate  for  Spain  contended  that  the  act  of  Congress 
of  1803  did  not  apply  to  the  children  of  persons  who  were  not 
citizens  of  the  United  States  at  the  time  of  its  passage,  and 
that  there  was  no  evidence  that  the  parents  of  the  claimants 
were  then  citizens  of  the  United  States;  that  it  was  to  be 
inferred  from  the  evidence  that  they  were  at  the  time  of  his 
birth  domiciled  in  Cuba;  that  the  claimant  had  always  lived 
in  Cuba,  and  had  elected  the  nationality  of  the  country  of  his 
birth;  that  the  act  of  Congress  of  1855,  which  made  foreign - 
born  children  of  American  fathers  citizens  of  the  United  States, 
could  have  had  no  effect  upon  him,  as  he  was  then  living  and 
had  since  continued  to  live  in  Cuba. 

Count  Lewenhaupt,  umpire,  held  that,  "as  stated  by  the 
advocate  for  the  United  States  •  .  ♦  •  ^  the  Spanish  law  in 
force  in  1825  stipulated  that  if  the  parents  were  foreigners, 
then  the  nationality  of  children  born  in  Spain  would  be  op- 
tional with  them;^  that  in  consequence  the  claimant  is  not  a 
native-born  Spaniard,  and  that  for  the  reasons  stated  by  the 
umpire  in  the  case  of  William  S.  Lynn  v.  Spain,  No.  104,  the 
American  nationality  has  not  been  lost."  Count  Lewenhauot 
also  said  : 

"It  is  further  contended  by  Spain  that  the  fact  that  the 
claimant  concealed  his  American  nationality  is  a  bar  to  any 


^The  authoritieB  cited  for  the  claimant's  citizenship  were  Riquelme, 
Elementos  de  Derecho  publico  intemacional,  Book  II.  ch.  2,  De  los  extran- 
geros;  Zamora,  Biblioteoe  de  Leglslaoion,  Primer  Suplemeuto,  1849,  non 
Extrai^jero;  San  Pedro,  Legislacion  Ultramarina;  Foelix,  Tratado  de 
Derecho  intemacional  privado^  Madrid,  1860.  Counsel  for  the  claimant, 
in  another  brief,  qnoted  article  103  of  the  Ley  del  Regiatro  dvil,  by  which 
it  was  provided  that  *' persons  bom  in  Spanish  territory  of  foreign  parents 
*  *  "*  shall,  if  they  wish  to  be  Spaniards,  make  a  declaration  of  their 
desire  to  be  such  within  the  period  of  one  year,  to  be  counted  from  the 
date  on  which  they  became  of  age,  if  they  are  already  emancipated,  or 
from  the  date  of  their  emancipation.  They  shall  also  renounce  the  nation- 
ality of  their  parents.'' 
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claim  arising  daring  the  time  that  his  nationality  was  so  con- 
cealed. 

^^It  appears  from  the  papers  in  the  case  that  Americans  were 
warned,  soon  after  the  breaking  oat  of  the  insurrection  in  1868, 
to  lay  claim  to  American  citizenship  if  they  wished  to  seek  any 
advantage  from  it.  The  claimant  alleges  in  his  memorial  that 
he  never  neglected  to  register  his  name  at  the  proper  office  as 
a  citizen  of  the  United  States;  but  there  is  no  proof  that  he 
ever  was  registered  in  any  office  as  a  citizen  of  the  United 
States  antil  October  17, 1876,  and  the  testimony  addaced  that 
he  was  generally  known  as  an  American  is  ansatisfactory.  In 
1870  he  was  wam.ed  by  the  law  for  foreigners  that,  in  order  to 
be  considered  as  a  foreigner  in  the  Island  of  Cnba,  he  must  go 
throagh  certain  simple  formalities.  It  is  proved  that  he  did 
nothing.  Moreover,  it  is  in  evidence  that  in  the  following  year, 
on  the  27th  day  of  Jane  1871,  he  presented  a  residence  certifi- 
cate in  which  he  was  described  as  a  Spaniard,  and  that  he 
obtained  a  passport  as  a  Spanish  sabject  for  a  voyage  to  the 
United  States. 

'^  In  the  official  report  of  May  6, 1872,  concerning  the  occu- 
pation of  the  farm,  the  military  commandant  states  expressly 
that  he  has  to  recognize  *the  patriotic  sacrifice'  of  the  claim- 
ant, and  when  the  land  was  returned  in  1872  the  claimant 
waited  three  years,  or  until  1876,  before  he  made  any  complaint 
whatever. 

^^  The  umpire  is  of  opinion  that  the  claimant  either  ignored 
or  concealed  his  American  nationality,  and  that  in  any  case 
the  fact  that  it  was  not  before  the  17th  of  October  1876  that 
the  Spanish  authorities  were  Informed  of  his  nationality  is  a 
bar  to  his  claim  to  recover  indemnification  for  the  use  of  his 
property  while  it  was  used  by  Spain  before  that  date.  The 
claimant  does  not, however,  according  to  the  agreement  of  1871, 
under  the  circumstances  in  the  present  case,  lose  his  right  to 
appear  before  the  commission  as  an  American  citizen,  even  in 
case  he  should  have  concealed  his  nationality,  and  the  fact  that 
he  did  not  state  his  nationality  before  1876  is  no  bar  to  a  claim 
for  restitution  of  property  seized,  or,  if  destroyed,  for  a  corre- 
sponding indemnity." 

Count  Lewenhaupt,  umpire,  case  of  Joseph  O.  WiUon,  No.  121,  Span. 
Com.  (1871),  November  12, 1881. 

October  17, 1865,  the  steamer  Apure^  belong- 
Blrth  in  Venezuela,  ing  to  a  New  York  corporation,  while  on  her 
way  from  Ciudad  Bolivar  to  Nutrias  touched 
at  San  Fernando,  capital  of  the  State  of  Apure,  where  she 
took  on  board  the  president  of  the  State,  Gen.  Juan  Bautista 
(larcia,  and  a  small  military  force  of  9  officers  and  50  men, 
intending  to  land  them  at  a  place  which  General  Garcia  should 
designate  on  the  upper  Apure.    On  the  night  of  October  18 
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the  steamer,  while  moored  at  the  port  of  Apurito,  was  sud- 
denly attacked  by  a  force  of  rebels  against  the  government  of 
General  Garcia,  who  had  been  advised  of  his  presence  on 
board.  The  attack  was  resisted,  and  in  the  ensuing  fight  the 
captain  of  the  steamer,  John  W.  Hammer,  and  the  chief  engi- 
neer, Julius  de  Brissot,  were  killed,  and  Joseph  Stackpole, 
another  engineer,  was  wounded.  Subsequently  claims  were 
made  against  the  Government  of  Venezuehi,  growing  out  of 
this  transaction,  and  among  them  were  claims  on  the  part  of 
Narcisa  de  Hammer  and  Amelia  de  Brissot,  widows  of  Ham- 
mer and  Brissot,  and  their  respective  children.  These  claims, 
numbered  27  and  30,  were  laid  before  the  commission  under 
the  convention  between  the  United  States  and  Venezuela  of 
December  6, 1885,  and  a  question  was  raised  as  to  the  claim- 
ants' citizenship. 

On  this  question,  Mr.  Andrade,  the  Yenezuelan  commission- 
er, said: 

"No  question  has  been  raised  as  to  the  citizenship  of  *  •  ♦ 
Joseph  Stackpole,  but  not  so  in  regard  to  that  of  Narcisa  de 
Hammer  and  Amelia  de  Brissot  and  their  respective  children. 
As  to  the  latter,  there  is  no  proof  whatsoever  regarding  her 
marriage  or  the  children  issued  from  it,  while  such  proof  exists 
with  respect  to  the  former  and  her  four  children.  However, 
I  have  no  objection  to  treat  both  marriages  as  if  legally  proved, 
and  before  going  further,  will  try  to  solve  the  doubt  respecting 
their  citizenship,  in  order  to  dispose  at  once  of  the  question 
of  jurisdiction  therein  involved. 

*' Every  independent  state  has  the  right  to  determine  who 
is  to  be  considered  as  citizen  or  foreigner  within  its  territory, 
and  to  establish  the  manner,  conditions,  and  circumstances, 
to  which  the  acquisition,  or  loss  of  citizenship,  are  to  be  sub- 
ject. But  for  the  same  reason  that  this  is  a  right  appertaining 
to  every  sovereignty  and  independence,  no  one  can  pretend  to 
give  an  extraterritorial  authority  to  its  own  laws  regarding 
citizenship,  without  violence  to  the  principles  of  international 
law,  according  to  which  the  legislative  competence  of  each 
state  does  not  extend  beyond  the  limits  of  its  own  territory. 
Otherwise,  anyone  could  be  at  the  same  time  a  citizen  of  two 
states,  which  is  as  inadmissible  as  not  to  be  a  citizen  of  any 
state  at  all. 

"*Each  individual  is  by  the  rule  a  citizen  of  one  state  only, 
and  has  political  rights  only  in  one  state'  (Bluntschli). 

"By  virtue  of  that  right,  Venezuela  declared  in  her  consti- 
tutions of  1830, 1857, 1858,  and  1804,  a  Venezuelan  citizen  by 
birth,  every  free  person  born  in  the  territory  of  Venezuela, 
such,  for  instance,  as  Narcisa  de  Hammer  and  Amelia  de 
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Brissot.  The  former  was  undoubtedly  born  in  that  republic, 
and  there  are  strong  reasons  to  think  just  the  same  about 
the  latter. 

"Through  the  force  of  the  same  right,  the  United  States 
declared  to  be  a  citizen,  by  the  law  of  1855,  ^every  woman 
capable  of  naturalization,    married,   or   who  might    marry' 
thenceforward  a  citizen  of  the  United  States,'  like  Narcisa 
de  Hammer  and  Amelia  de  Brissot 

'*  Therefore,  if  this  question  of  citizenship  were  brought 
before  a  court  of  Venezuela,  it  could  not  be  decided  otherwise 
than  according  to  the  Venezuelan  constitution,  because  only 
this  law  would  have  authority  in  that  case  to  decide  whether 
the  above-mentioned  women  ought  to  be  regarded  or  not  as 
citizens  of  Venezuela.  And  for  the  same  reason,  if  it  were 
raised  before  a  court  of  the  United  States,  it  should  have  to 
be  decided  in  accordance  with  the  law  of  1855,  because  only 
that  law  could  determine  whether,  by  their  respective  mar- 
riages with  John  William  Hammer  and  Julius  de  Brissot,  they 
were  to  be  considered  or  not  as  United  States  citizens.  But 
they  could  neither  invoke  in  Venezuela  the  law  of  the  United 
States  to  repeal  that  of  the  place  of  their  birth  in  respect  to 
their  citizenship,  nor  the  law  of  Venezuela  in  the  United 
States,  to  assert,  against  that  of  their  country  by  naturaliza- 
tion, that  they  are  Venezuelans;  because,  as  already  stated, 
it  is  impossible  to  admit  in  principle  that  the  application  of 
the  domestic  law  may  yield  on  this  point,  under  any  considera- 
tion, to  the  foreign  law,  nor  that  one  state  may  arrogate  the 
right  of  impeding  another  state  in  applying  the  laws  it  may 
have  deemed  convenient  to  enact  in  that  behalf. 

^<  In  the  foregoing  instances  the  solution  has  been  easy,  be- 
cause the  question  of  citizenship  was  one  of  internal  law  and 
the  juridical  criterion  applicable  to  them  was  certain.  But  the 
courts  of  a  third  state,  Spain  or  England,  for  instance,  before 
which  those  very  same  cases  might  be  brought,  would  have  to 
deal  with  a  question  of  international  law  or  of  a  double  citi- 
zenship, or  with  a  conflict  between  two  different  laws  apper- 
taining to  two  different  states,  in  deciding  whether  Narcisa  de 
Hammer  and  Amelia  de  Brissot  were  Americans  or  Venezue- 
lans. And  that  difficulty  is  the  same  which  this  commission 
has  now  to  deal  with.  How  are  we  to  overcome  itt  In  our 
judgment,  by  applying  to  it  the  general  principles  of  inter- 
national law. 

"  Narcisa  de  Hammer  and  Amelia  de  Brissot  were  bom  in 
Venezuela,  and  both  married  there  to  citizens  of  the  United 
States  in  1853,  before  the  law  of  1855  had  made  them  also 
citizens  of  the  United  States.  So  the  citizenship  which  they 
afterwards  acquired  by  operation  of  this  law  cannot  be  said 
to  have  been  acqtflred  consciously  and  voluntarily;  while,  on 
the  other  hand,  they  have,  after  becoming  widows,  continued 
to  reside  in  Venezuela  without  having  ever  made  any  declara- 
tion whatever  as  to  their  desire  of  preserving  such  citizenship 
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or  withoat  having  ever  come  to  the  United  States,  which  seems 
to  show  not  only  by  the  fact  of  their  birth  but  also  by  their 
own  free  will  that  they  prefer  the  Venezuelan  citizenship.  To 
declare  them  citizens  of  the  United  States  against  their  express 
or  presumptive  good  will  would  be  contrary  to  the  general 
principles  of  right  and  to  those  of  international  law  now  pre- 
vailing. 

<<  <The  status  civitatis  is  a  quite  x>ersonal  right  of  man,  and 
it  belongs  to  him  before  all  the  states  of  the  world,  for  which 
reason  it  must  be  held  as  a  maxim  that  every  person  should  be 
permitted  to  belong  to  this  or  to  that  political  body,  and  there- 
fore that  no  sovereign  can  pretend  to  impose  upon  a  man  citi- 
zenship against  his  manifest  or  presumptive  will  or  prevent 
those  who  may  have  acquired  it  fipom  freely  renouncing  it  and 
acquiring  another.'    (Fiore.) 

^^  ^Supposing,  finally,  that  an  individual  united  in  his  person 
several  nationalities,  it  would  be  necessary  to  apply  the  law  best 
agreeing  with  his  actual  position,  otherwise  the  question  would 
be  insoluble.'    (Heffter.) 

"  *  Certain  persons  or  families  may  by  exception  be  under  the 
jurisdiction  of  two  or  a  greatei  number  of  different  states.  In 
ease  of  conflict  the  preference  should  be  given  to  the  state  in  which 
the  person  or  family  referred  to  actually  has  her  domicile;  her 
political  rights  in  the  states  where  she  does  not  reside  shall  be 
considered  as  in  suspense.^    (Bluntschli.) 

"As  to  the  children  of  Narcisa  de  Hammer  and  of  Amelia 
de  Brissot  (admitting  that  she  has  any)  they  were  also  born  in 
Yeneznela,  where  they  have  been  residing  since  the  death  of 
their  fathers.  Having  attained  their  majority  they  have  not 
daimed  the  paternal  citizenship,  nor  have  they  fixed  their 
domicil  in  the  United  States.  This  conjuncture  of  circum- 
stances seems  to  clearly  indicate  that  they,  too,  have  renounced 
the  citizenship  of  their  filiation  and  chosen  that  of  their  birth- 
place and  permanent  domiciL  According  to  the  principles 
already  invoked,  that  nobody  can  be  a  citizen  but  of  one  state, 
that  citizenship  is  inherent  in  the  person  and  cannot  be  im- 
posed, and  that  in  case  of  conflict  between  several  citizenships 
that  is  to  be  preferred  which  is  more  in  accordance  with  the 
actual  position  of  the  person,  namely,  that  of  the  place  of  his 
actual  residence  and  domicil,  the  said  children  as  well  as  their 
mothers  must  be  held  to  be  Venezuelans  and  to  have  no  stand- 
ing before  this  commission." 

Mr.  Little  said : 

"I  cannot  subscribe  to  all  the  reasoning  of  Mr.  Commis- 
sioner Andrade. 

"  The  question  of  citizenship  here  is  not  a  federal  or  muni- 
cipal one.  Inasmuch  as  the  legislation  of  the  two  countries 
on  this  subject  does  not  conduce  to  the  same  result  in  this  case, 
that  of  neither  can  be  looked  to  as  determinative  of  the  issue* 
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This  must  he  resolved  from  the  standpoint  of  the  pablic  law. 
Thus  considered,  I  think  Mrs.  Hammer  and  Mrs.  De  Brissot 
are  not  citizens  of  the  United  States,  within  the  meaning  of 
the  treaty.    (Shanks  v.  Dupontj  3  Peters,  U.  8.,  243.) 

"Their  claims  must  therefore  be  dismissed  for  want  of  ju- 
risdiction. This,  of  course,  is  not  saying  that  the  United 
States  has  no  cause  for  reclamation  on  the  account  of  the  kill- 
ing of  her  citizens — Gaptain  Hammer  and  Mr.  De  Brissot.  It 
is  only  holding  that  under  the  terms  of  the  convention  the 
question  is  not  submitted  to  us.  It  would  be  to  go  beyond 
the  limits  of  just  interpretation  and  to  enter  the  forbidden 
domain  of  judicial  legislation  to  say  that  'claims  on  the  part  of 
citizens^  means  or  includes  ^claims  growing  out  of  injuries  to 
citizens.' 

"It  is  true,  there  is  not  wanting  in  the  diplomatic  corre- 
spondence evidence  of  assertion  that  these  claims  fall  within 
the  jurisdiction  of  the  commission.  Such  correspondence,  how- 
ever, is  but  the  expression  of  a  part  of  the  treaty-making 
power.  The  treaty  is  the  production  of  the  executive  and  leg- 
islative departments  of  each  country,  and  the  opinion  of  one 
of  these  respecting  its  scope  and  meaning,  while,  as  elsewhere 
observed,  entitled  to  the  highest  respect  and  consideration,  is 
not  conclusive.'^ 

Mr.  Findlay  said : 

"I  quite  agree  with  Commissioner  Andrade  that  Mrs.  Ham- 
mer and  Mrs.  De  Brissot  can  not  be  considered  citizens  of  the 
United  States  invested  with  the  right  of  prosecuting  a  claim 
against  the  Government  of  Venezuela.  There  is  no  evidence 
in  the  record  that  either  of  these  ladies  was  ever  in  the  United 
States,  and  it  seems  to  be  conceded  that  both  of  them  were 
natives  of  Venezuela,  where  they  were  domiciled  at  the  time 
of  the  injury  which  is  made  the  subject  of  this  reclamation. 
Citizenship  of  the  United  States,  therefore,  can  only  be  claimed 
by  virtue  of  the  law  of  that  country  which  declares  that  for- 
eign women  married  to  citizens  of  the  United  States  and  their 
offspring  shall  likewise  be  citizens  of  the  United  States. 

"  The  question  in  the  case  is,  whether  this  law  can  have  an 
extraterritorial  operation  and  effect  against  the  will  and  pol- 
icy of  another  country,  in  which  the  persons,  in  whose  behalf 
it  is  invoked,  are  and  have  always  been  domiciled  since  their 
birth ;  and,  in  my  opinion,  there  can  be  but  one  answer  to  that 
question.  Whatever  rights  the  United  States  has  in  its  power 
to  bestow  will  unquestionably  pass  under  the  law  establishing 
the  status  of  citizenship  in  favor  of  nonresident  aliens,  includ- 
ing the  right  to  take  property  by  descent  and  succession  and 
the  right  to  prosecute  any  claim  against  the  United  States; 
but  more  than  this  cannot  be  done,  without  interfering  with 
the  rights  of  other  states  and  involving  them  and  herself  in 
conflicting  claims  of  the  most  absurd  character.  Children 
born  of  a  marriage  by  a  citizen  with  an  alien  are  citzens  also 
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under  this  law;  and  now  sappose  that  these  were  clainasof  the 
sons  of  Gaptain  Hammer  and  De  Brissot,  instead  of  their 
widows,  and  constituted  a  fit  subject  for  reclamation  by  the 
United  States  or  the  Government  of  Venezuela,  and  that  the 
United  States  had  to  resort  to  war  in  order  to  enforce  the 
claims,  what  would  ensue?  On  the  one  side  we  should  have, 
perhaps,  the  claimants  themselves  drafted  into  the  military  serv- 
ice of  Venezuela,  for  the  purpose  of  resisting  the  United  States 
in  enforcing  the  claims  of  her  citizens,  and  on  the  other,  the 
army  and  navy  of  that  country  spilling  its  blood  and  wasting 
its  resources  in  an  endeavor  to  establish  a  right  in  favor  of  the 
very  persons  who  were  opposing  her  efforts  with  arms  in  their 
hands.  A  citizen  ought  to  have  but  one  political  status,  and. 
in  my  opinion,  the  law  of  the  United  States,  which  is  appealed 
to  as  conferring  upon  the  claimants  the  requisite  character  to 
give  them  a  standing  before  the  commission,  creates  a  mere 
municipal  civil  status  which,  by  the  necessity  of  the  ease,  must 
be  limited  to  such  matters  as  are  clearly  within  the  jurisdic- 
tion of  the  United  States.  At  the  same  time  I  can  see  no  rea- 
son why  a  citizen  of  the  United  States  should  be  murdered 
under  circumstances  which  would  make  a  foreign  country  re- 
sponsible, and  yet  there  should  be  no  redress.  The  injury  in 
such  a  case  is  to  the  country  whose  citizen  or  subject  has  been 
killed,  and  provision  should  be  made  for  indemnity  to  the 
country,  or,  as  stated  by  Commissioner  Little,  the  terms  of  the 
submission  could  be  so  drawn  as  to  clearly  include  injuries  to 
citizens,  instead  of  being  confined,  as  under  the  present  con- 
vention, to  claims  of  citizens.  On  the  whole,  I  think  that  we 
have  no  jurisdiction  as  to  these  particular  claims.'' 

The  claimant,  a  native  of  the  United  States, 
Free  Kan  of  Color,  and  a  free  man  of  color,  complained  of  arbi- 
trary and  unlawful  imprisonment  by  the  Mexi- 
can authorities  in  Minatitlan,  Mexico,  in  1855.  It  seems  that 
Mr.  Gadsden,  minister  of  the  United  States  in  Mexico,  issued 
on  June  28, 1854,  a  circular  to  the  consuls  of  the  United  States, 
in  which  he  disapproved  their  past  recognition  of  persons 
of  African  descent,  born  in  the  United  States,  as  citizens, 
and  forbade  them  in  future  to  extend  the  protection  of  the 
government  to  such  x)er8ons,  adding  that  they  could  not  be 
acknowledged  at  the  legation  as  citizens  of  the  United  States. 
The  American  consul  at  Minatitlan,  however,  took  up  the 
case  of  one  Mateo,  but  the  authorities,  probably  aware  of  the 
action  of  Mr.  Gadsden,  refused  to  recognize  his  right  of  inter- 
ference. The  case  was  then  brought  to  the  attention  of  Mr. 
Gadsden,  who  was  still  minister,  and  he  decided  to  sustain  the 
consul,  on  the  strength  of  an  instruction  to  the  consul  of  the 
United  States  at  Matamoras,  dated  January  18, 1855,  in  which 
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Mr.  Marcy,  then  Secretary  of  State,  said  that  while,  in  the 
view  of  high  judicial  authority  (referring  to  the  Dred  Scott 
case),  persons  of  African  descent  could  not  be  regarded  as  en- 
titled to  full  rights  of  citizenship,  yet  if  they  were  free,  of 
respectable  character,  and  should  apply  for  protection,  they 
would  be  entitled  to  the  consul's  assistance.  Although,  said 
Mr.  Marcy,  the  consul  could  not  certify  that  they  were  citi- 
zens of  the  United  States,  he  might  certify  that  they  were 
born  in  the  United  States  and  were  free,  and  that  the  govern- 
ment would  regard  it  as  its  duty  to  protect  them,  if  wronged 
by  a  foreign  government,  when  within  its  jurisdiction  for  a 
legal  and  proper  purpose. 
The  commissioners  made  an  award  in  favor  of  the  claimant. 

Lucien  Mateo  v.  MexicOy  No.  33,  Am.  Docket,  convention  of  Jaly  4,  1868; 
decision  of  November  7,  1871,  MS.  Op.  II.  292. 

An  award  was  also  made  by  tbe  commissioners  in  favor  of  a  native  Amer- 
ican free  man  of  color,  who,  while  living  at  Tampico,  Mexico,  in  1863, 
engaged  in  cultivating  a  small  piece  of  land  and  in  running  a  mUl  for 
the  grinding  of  com,  suffered  the  wanton  destruction  of  his  property  by 
the  Mexican  authorities.  {Joseph  A.  Howard  v.  Mexico,  May  1, 1872,  No. 
919,  Mex.  Docket,  MS.  Op.  II.  519.)  In  a  later  case  Mr.  Zamacona,  who 
had  then  succeeded  Mr.  Palacio  as  Mexican  commissioner,  contested  the 
right  of  a  negro,  who  was  born  in  the  United  States,  but  who  had  emi- 
grated to  Mexico  in  1857,  to  appear  as  a  citizen  of  the  United  States,  on 
the  ground  that  he  could  not,  as  the  law  stood  at  the  time  of  his  emi- 
gration, be  so  considered.  Mr.  Wads  worth  referred  to  the  case  of  Lucien 
Mateo  as  having  settled  the  question.  Sir  Edward  Thornton,  tbe  umpire, 
held  that,  ^'at  the  time  of  the  origin  of  the  claim,''  which  was  about  May 
1867,  ''the  claimant  was  a  citizen  of  the  United  States.''  {Richard  Gagnet 
V.  Mexico,  No.  546,  Am.  Docket,  MS.  Op.  III.  214,  IV.  614.) 

"The  claimant  was  duly  naturalized  as  a 

^^^^Sl^d^**"  citizen  of  the  United  States  after  the  embargo 

of  his  property.    It  has  been  decided  by  the 

umpires  that  the  commission  is  without  jurisdiction  in  such  a 

case. 

"  It  is  also  alleged  that  the  claimant  is  by  birth  a  citizen  of 
the  United  States,  having  been  born  out  of  wedlock  in  Cuba, 
in  1847,  of  an  American  mother.  I  am  of  the  opinion  that 
under  the  laws  of  the  United  States  an  illegitimate  child  bom 
abroad  of  an  American  woman  is  not  a  citizen  of  the  United 
States. 

**If  I  am  wrong  in  this  view,  there  is  another  fact  in  the 
case  which  would  prevent  the  claimant's  recovery  if  the  case 
had  to  be  considered  on  its  merits.    It  has  been  held  by  the 
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umpires  that  a  claimant,  to  recover,  mnst  have  given  notice  to 
Spain  of  his  being  a  citizen  of  the  United  States.  It  does  not 
appear  that  the  claimant  ever  gave  notice  of  his  citizenship  by 
birth.  His  citizenship,  by  naturalization,  of  which  he  gave 
notice,  does  not,  as  has  been  said,  entitle  him  to  recover. 

<*  Further  than  this,  the  claimant,  on  February  20, 1872,  ad- 
dressed to  the  Captain -General  of  Cuba  a  letter  in  which, 
while  referring  to  his  naturalization,  he,  the  claimant,  disclaims 
the  purpose  of  making  any  demand  by  virtue  of  it. 

<'I  think  that  the  claim  should  be  dismissed  for  want  of 
jurisdiction." 

Opinion  of  Mr.  Lowndes,  arbitrator  for  the  United  States,  concarred  in 
by  the  Marqnis  de  Potestad  Fornari,  arbitrator  for  Spain.  (Case  of  F.  M, 
de  Aoosia  y  Foster,  No.  118,  Span.  Com.  (1871),  December- 14, 1882.) 

In  the  brief  of  Mr.  McPherson,  advocate  for  Spain,  in  the  foregoing  case, 
the  following  citations  were  made  from  Esorioheas  to  the  status  of  natural 
children : 

'^Escriche,  Tit.  Espatiol,  says  that  Spaniards  are: 


''1"^.  Todaslaspersonasnacidasen 
los  dominios  de  Espafia  de  padre  y 
madre  6  a  lo  menos  de  padre  qne 
haya  nacido  tambien  en  el  reino. 

n  »  *  *  t 

"  4^.  Los  hijos  espurios  nacidos  en 
Espafia  de  madre  qne  haya  nacido 
ignalmente  en  eUa,  6  de  madre  es- 
trangera  qne  haya  contraido  domi- 
cilio  y  vlvido  en  el  reino  por  tiempo 
de  10  aflos. 

''Escriche,  Tit.  Hijo  Espnrio: 

''En  sentido  rignroso  es  el  nacido 
de  mnjer  soltera  6  viuda  sin  que 
conste  del  padre  *  *  *  y  en  sen- 
tido lato  es  todo  hijo  nacido  de  adul- 
terio,  de  incesto  6  de  sacrilegio. 


"1.  All  persons  bom  in  the  domin- 
ions of  Spain  of  father  and  mother, 
or  at  least  of  a  father  also  bom  in 
the  kingdom. 

"4.  Bastards  bom  in  Spain  of  a 
mother  who  was  also  bora  in  Spain, 
or  of  a  foreign  mother  who  had 
acquired  a  domicile  and  lived  in  the 
kingdom  for  10  years. 


"In  a  strict  sense  it  is  one  bom  of 
an  unmarried  woman  or  a  widow 
without  the  father  being  known; 
*  "*  *  and  in  a  broad  sense  it  is 
every  child  bom  of  adultery,  of  in- 
cest or  of  sacrilege. 


"Escriche,  Tit.  Hijo  Ilegitimo,  says: 


-"  Los  hijos  ilegftimosse  dividen  en 
naturales  y  espurios,  y  loa  espurios  se 
subdividen  en  incestuosos,  adulterinoSf 
saorile§os  y  manceres. 


"  Illegitimate  children  are  divided 
into  natural  and  bastards,  and  the 
bastards  are  subdivided  into  inces- 
tuous, adulterous,  sacreligious  and 
manceres  [ex  soorto  nati]. 


"Escriche  (Madrid,  1874)  ad  vocem  'Hijo  Ilegltimo.' 
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"Puede  el  padre  hacer  el  reoono-  "The father  can  recognize  hisnat- 

cimiento  del  hijonataralporinstra-  nral  son  by  an  autentico  or  feha- 

mento  antt^-ntico  6  fehaciente.    Se  ciente  instrnment.    Are  considered 

tiene  per  instrumento  autentico  6  autentico  or  fehaciente  instrnments: 
fehaciente : 

''1^.  La  parte  de  bantismo  en  que  ''1.  The  certificate  of  baptism  in 

el  padre  hubiese  hecbo  espresar  su  which  the   father  has   caused  his 

nombre  concurriendo  por  si  personal-  name  to  be  expressed,  being  present 

mente  6  por  persona  tidedigna  y  de  personally,   or  through  a  credible 

satisfaceion  &  declarar  su  patemi-  and  satisfactory  person,  to  declare 

dad,  aunque  algvnos  dicen  que  los  hispatemity,  although  thkrb  are 

libros   parroquiales    no    presentan  some  who  say  that  parish  books 

sino  prueba  semiplena.  are  only  prueba  semi-plena. 

♦  •*#«»♦#»• 

**3^,  Eltestamentoenqueelpadre  "3.  The  will  in  which  the  father 
insti tuyere  por  su  heredero  el  hijo  constitutes  his  natural  son  his  heir, 
natural  espresando  que  lo  hubo  de  stating  that  he  had  him  by  such  a 
tal  muger."  woman." 

The  provisions  of  the  statutes  of  the  United  States  touching  the  nation- 
ality of  children  bom  abroad  are  as  follows :  By  the  act  of  Congress  of 
March  26,  1790  (1  Stats,  at  L.  103),  it  is  provided  that  '*  children  of  citi- 
zens of  the  United  States  that  may  be  born  beyond  sea  or  out  of  the  lim- 
its of  the  United  States,  shall  be  considered  as  natural-bom  citizens: 
Provided,  That  the  right  of  citizenship  shall  not  descend  to  persons  whose 
fathers  have  never  been  resident  in  the  United  States.'' 

By  the  act  of  January  29,  1795,  section  3  (1  Stats,  at  L.  414),  it  is  pro- 
vided that  ''children  of  citizens  of  the  United  States  born  out  of  the  lim- 
its and  jurisdiction  of  the  United  States,  shall  be  considered  as  citizens 
of  the  United  States :  Provided,  That  the  right  of  citizenship  shall  not  de- 
scend to  persons  whose  fathers  have  never  been  resident  in  the  United 
States." 

Section  4  of  the  act  of  April  14,  1802  (2  Stats,  at  L.  153).  provides  that 
the  ''children  of  persons  who  now  are  or  have  been  citizens  of  the  United 
States,  shall,  though  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  of  the  United  States:  Provided,  That  the 
right  of  citizenship  shall  not  descend  to  persons  whose  fathers  have  never 
resided  in  the  United  States.'' 

Section  1  of  the  act  of  January  10,  1855  (10  Stats,  at  Is.  604),  reads  as 
follows :  "That  persons  heretofore  bom  or  hereafter  to  be  born  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose  fathers  were  or  shall 
be  at  the  time  of  their  birth  citizens  of  the  United  States,  shall  be  deemed 
and  considered,  and  are  hereby  declared,  to  be  citizens  of  the  Unite<l 
States :  ProHded,  however,  That  the  rights  of  citizenship  shall  not  descend 
to  persons  whose  fathers  never  resided  in  the  United  States." 

These  provisions  are  now  summed  up  in  section  1993  of  the  Revised 
Statutes  of  the  United  States,  the  terms  of  which  are:  "All  children  here- 
tofore bom  or  hereafter  bom  out  of  the  limits  and  jurisdiction  of  the 
United  States,  whose  fathers  were  or  may  be  at  the  time  of  their  birth 
citizens  thereof,  are  declared  to  be  citizens  of  the  United  States;  but  the 
rights  of  citizenship  shall  not  descend  to  children  whose  fathers  never 
resided  in  the  United  States." 
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2.  Citizenship  by  Natuealization. 

'<  The  claimant  was  born  in  the  United  States 
EzpatriAtion.  in  1814,  was  ordained  a  priest  of  the  Protestant 
Episcopal  Church  in  1840,  assumed  a  rector- 
ship in  the  State  of  Mississippi,  where  he  resided  until  Sep- 
tember 1861,  when,  leaving  his  wife  and  all  his  children  save 
one,  he  went  with  his  eldest  son  to  Scotland,  where  he  placed 
him  in  college.  The  claimant  then  traveled  on  the  Continent 
until  1862,  when  he  returned  to  Scotland  and  received  a  living, 
which  he  held  until  1864,  when  he  was  transferred  to  another. 
In  October  1864  he  received  British  letters  of  naturalization, 
which  were  enrolled  on  the  31st  of  that  month.  On  the  3rd  of 
November  foUowing  he  obtained  a  passport  to  travel,  with  his 
wife  and  two  children,  on  the  Continent  and  in  America,  and 
immediately  sailed  for  the  United  States  in  order  to  fetch  his 
&mily,  who  still  remained  in  Mississippi.  He  landed  at  Port- 
laud,  Maine,  on  the  22nd  of  November  1864,  and,  in  proceeding 
south,  was  arrested,  and  suffered  the  injuries  for  which  he 
claimed  indemnity.  He  was  put  under  a  heavy  bond  to  answer 
any  charges  which  might  be  preferred  against  him,  and  was 
not  released  from  this  obligation  until  after  the  termination  of 
hostilities.  On  being  so  released  he  found  his  own  property 
and  his  wife's,  in  Louisiana,  in  the  possession  of  the  United 
States,  and  he  alleged  that  he  was  forced  to  remain  in  the 
United  States  in  order  to  prosecute  his  claim.  It  appeared 
that  he  had  sought  and  obtained  employment  in  his  profession, 
and  had  never  returned  to  England.  In  1871  he  procured  from 
the  foreign  office  a  passport  as  a  British  subject.  The  case 
turned  on  the  question  of  jurisdiction. 
"The  United  States  contended: 

"  I.  That  at  the  time  of  his  arrest  the  claimant  was,  by  the 
laws  of  the  United  States,  a  citizen  of  the  United  States  j  that 
down  to  the  convention  of  1870  no  stipulation  on  the  subject 
of  naturalization  existed  between  the  two  countries,  and  the 
United  States  never  conceded,  though  they  recognized  the 
doctrine  of  expatriation,  that  a  native-born  citizen  by  taking 
foreign  letters  of  naturalization  could,  having  returned  to  his 
native  country,  claim  foreign  citizenship  as  against  the  United 
States.  They  claimed  the  right  to  treat  him  as  an  American 
citizen,  and  the  same  right,  under  like  circumstances,  as  to 
British  subjects  had  been  approved  and  exercised  by  Great 
Britain. 
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<^  II.  The  right  claimed  by  the  United  States  in  this  case  was 
recognized  by  international  law,  and  conld  not  be  questioned 
in  the  absence  of  treaty  stipolations  to  the  contrary. 

<<III.  The  claimant  was  not,  at  the  conclasion  of  the  treaty 
of  1871,  and  was  not  at  the  date  of  argnment,  a  British  subject. 
His  letters  of  naturalization  contained  the  condition  that  he 
shonld  reside  permanently  in  the  United  Kingdom,  sach  per- 
manent residence  being  ended  if  at  any  time  he  shonld  be 
voluntarily  absent  from  the  United  Kingdom  for  a  i>eriod  of 
six  months  without  license  in  writing  under  the  hand  of  one 
of  Her  Majesty's  principal  secretaries  of  state.  The  passport 
given  the  claimant  before  his  departure  from  England  was 
never  renewed,  and  the  passport  which  he  procured  in  1871 
could  not  change  his  atattis.  He  had  ceased  to  be  a  British 
subject,  and  had  been  for  six  years  permanently  domiciled  in 
the  United  States.  The  latter  passport  must  have  been  given 
under  a  misapprehension  of  facts. 

"  IV.  When  the  convention  of  1870  was  concluded,  Mr.  Boyd 
had  for  five  years  ceased  to  be  a  British  subject,  and  had 
been,  in  fact,  under  the  laws  of  both  countries,  an  American 
citizen. 

<<  On  the  part  of  the  claimai^t  it  was  contended: 

"  I.  That  Mr.  Boyd  was  not  voluntarily  absent  from  Eng- 
land, but  intended  to  return,  the  intention  being  frustrated 
by  the  United  States  authorities. 

"  II.  He  was  held  by  a  heavy  bond  to  answer  any  charges 
that  might  be  preferred  against  him,  and  this  bond  was  not 
canceled  until  1865.  After  his  release  he  found  his  own  prop- 
erty and  his  wife's  in  the  possession  of  the  United  States,  and 
was  compelled  to  remain  in  the  United  States  to  prosecute  his 
claims  against  the  government.  He  always  had  the  animus 
reveriendij  and  the  passport  of  1871  recognized  the  legality  of 
his  absence. 

"  III.  By  the  first  article  of  the  treaty  of  1870  the  naturali- 
zation of  the  claimant  was  distinctly  ratified  and  confirmed. 
The  third  article  of  that  treaty  provides  that  an  American 
citizen  naturalized  in  Great  Britain  can  only  be  restored  to  his 
American  nationality  upon  his  own  application. 

*'IV.  Forfeitures  are  no  more  favoured  under  the  interna- 
tional law  than  in  municipal  jurisprudence,  and  the  claimant 
should  not  be  held,  under  the  circumstances,  to  have  forfeited 
his  British  character  by  absence  from  Great  Britain. 
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"  The  three  commissioners  decided  that  they  had  no  jurisdic- 
tion^ and  dismissed  the  claim." 

Frederick  W.  Boyd  v.  The  United  States,  No.  54,  Am.  and  Brit.  Claiins 
Com.,  treaty  of  May  8,  1871,  Howard's  Report,  12. 

M.,  a  citizen  of  the  United  States,  concluded 

Service  >a    •        '  ^  contract  with  the  Mexican  consul  at  New 
can  Army  or  liaTy. 

Orleans,  February  28, 1856,  to  enter  the  serv- 
ice of  the  Mexican  Kepublic  as  first  engineer  of  the  war 
steamer  D&tnocrat,  for  one  year,  at  a  stated  salary.  The  agree- 
ment provided:  "The  undersigned  engineer  binds  himself  to 
obey  the  laws  of  the  country  and  to  submit  himself  to  the  dis- 
cipline observed  on  board  the  Mexican  men-of-war  during  the 
whole  time  he  shall  remain  at  service  on  board  said  vessels." 
He  served  on  the  Democrat  for  more  than  three  years,  when  he 
went  to  New  York  on  a  military  passport  good  for  one  hundred 
and  twenty-seven  days.  He  did  not  return  to  Mexico.  Touch- 
ing a  demand  for  alleged  unpaid  salary,  the  commissioners,  Mr. 
Palacio  delivering  the  opinion,  held  that  he  was  not  entitled 
to  claim  as  an  American  citizen.  By  the  Mexican  law  of  Janu- 
ary 30, 1854,  it  was  provided :  "Art.  7.  Aliens  shall  be  consid- 
ered as  naturalized.  1.  By  accepting  a  public  oflBce  of  the 
nation,  or  entering  her  service  in  the  army  or  in  the  navy." 
At  the  conclusion  of  a  very  elaborate  opinion,  Mr.  Palacio  said  : 

"  It  can  already  be  said  that  all  enlightened  governments 
agree  that  it  is  an  internatiODal  duty  to  recognize  the  natur- 
alization of  their  subjects  in  other  countries.  That  duty,  it  is 
certain,  has  not  been  recognized  in  all  legislations,  because, 
perhaps,  it  is  not  in  harmony  with  the  national,  political,  and 
judicial  institutions;  but  it  has  been  accepted  explicitly  or 
implicitly  in  international  transactions.  Thus  it  has  become  a 
part  of  the  law  of  nations,  and, now  constitutes  a  rule  to  decide 
questions  pending  between  sovereign  nations.  Consequently 
it  ought  to  be  accepted  as  a  guide  in  the  decisions  given  by 
this  commission,  whenever  it  may  be  deemed  applicable,  as  it 
is,  according  to  our  opinion  in  the  present  case.  John  T.  Mar- 
tin, a  native  of  North  Carolina,  acquired  the  Mexican  citizen- 
ship according  to  the  laws  of  that  country;  by  that  same  fact 
he  was  deprived  of  the  American  citizenship;  and,  this  being 
his  condition  at  the  time  of  acquiring  the  right  alleged  by  him, 
it  is  evident  that  he  has  no  legitimate  personality  to  prefer 
a  claim  against  the  Eepublic  of  Mexico." 

John  T.  Martin  v.  Mexico,  No.  766,  Am.  Docket,  convention  of  July  4, 
1868,  MS.  Op.  1.69;  decision  rendered  January  3,  1871.  The  same  princi- 
ple was  applied  by  the  commissioners  in  Thomas  H.  Moustei'y  v.  Mexico, 
No.  376,  Am.  Docket,  September  29, 1870;  and  Charles  E.  Norton  v.  Mexico, 
No.  895,  MS.  Op.  VII.  237. 
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<^  The  umpire  is  of  opiDion  that  the  claimant  must  be  consid- 
ered to  have  been  a  citizen  of  the  United  States  at  the  time  of 
the  origin  of  the  claims  which  he  had  presented.  Indeed  he 
believes  that  he  never  was  otherwise,  and  that  he  never  was 
actually  in  the  military  service  of  the  Mexican  Government  or 
received  a  commission  from  it,  but  was  merely  employed  as  an 
artisan  in  the  repair  of  gun  carriages,  etc.  But  even  if  at  one 
time,  and  previously  to  the  origin  of  his  claims,  he  had  served 
in  the  Mexican  army,  he  had  at  the  latter  time  entirely  left 
that  service,  having  previously  revisited  his  native  country. 
There  can  be  little  doubt  that  during  the  war  of  the  interven- 
tion the  Mexican  Government  did  not  consider  the  claimant  to 
belong  to  the  Mexican  army,  else  he  would  undoubtedly  have 
been  called  upon  to  serve  in  the  army.'' 

Thornton,  nmpire,  July  15, 1876,  John  Cole  v.  Mexico,  No.  948,  Am.  Docket, 
convention  of  July  4, 1868,  MS.  Op.  VI.  497. 

P.,  an  Italian  by  birth,  had  served  in  the 
^states^Am^*^   army  of  the  United  States  as  a  private  soldier. 
It  was  held  that  he  was  not  entitled  to  appear 
as  an  American  citizen.    The  commission,  Mr.  Palacio  deliver- 
ing the  opinion,  said  that  the  law  authorized  the  admission 
of  foreigners  into  the  military  service  of  the  United  States, 
and  the  oath  of  allegiance  required  in  that  case  was  only  a 
temporary  one,  covering  the  time  during  which  they  formed 
part  of  the  national  forces. 
Ferdinand  Pagliari  v.  Mexico^  No.  521,  oonvention  of  July  4,  1868. 

The  constitution  of  Mexico  of  1857,  Tit  L 
^u^i^vL^  Sec.  II.  article  30,  provides:  ''They  are  Mexi- 
cans: ♦  ♦  ♦  III.  Foreigners  who  acquire 
real  estate  in  the  republic,  or  have  Mexican  children;  Pro- 
vided, always,  they  do  not  manifest  their  resolution  to  preserve 
their  nationality."  Various  cases  involving  the  interpretation 
and  effect  of  this  provision  came  before  the  mixed  commission 
under  the  convention  between  the  United  States  and  Mexico 
of  July  4, 1808.  Mr.  Ash  ton,  agent  and  counsel  of  the  United 
States,  filed*  the  following  argument: 

"  First.  The  first  question  is  in  regard  to  the  true  construction  and  effect 
of  this  constitutional  provision. 

'^Although  awkwardly  expressed  in  the  English  version  of  the  couRtitu- 
tion,  the  meaning  of  the  provision  is  not  doubtful  or  obscure.    It  does  not 

^Antonio  Milatovitch  v.  Mexico,  No.  395,  Am.  Docket. 
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purport  to  impose  npon  foreigners  who  aoqaire  landed  property  absolntel  j, 
inevitably,  and  withont  exception^  the  character  of  Mexican  citizens.  It 
operates  to  confer  the  Mexican  character  only  npon  those  foreigners  who 
acquire  such  property,  'and  do  not  manifest  their  resolution  to  preserve 
their  nationality.' 

'*  If  foreigners  acquire  land  and  at  the  same  time '  manifeit  their  re$oluiion 
to  preserve  their  nattonality,*  they  are  not  invested  with  the  Mexican  char- 
acter. Their  national  character  undergoes  no  change  or  modi6 cation.  In 
every  case,  therefore,  in  which  it  may  be  asserted  that,  by  the  acquisition 
of  landed  property  in  the  republic,  an  alien  has  been  c  mverted  into  a 
Mexican  citizen  under  the  provisions  of  the  constitution  of  1857,  the  ques- 
tion wiil  be  whether  the  party  intended  to  retain  his  original  national 
character.  If,  in  point  of  fact,  he  did  intend  to  preserve  and  retain  that 
character,  he  is  without  the  constitutional  provision,  and  is  not  affected 
by  it.  The  act  of  purchase  does  not,  in  that  case,  bring  him  within  the 
provision. 

'*  The  utmost  that  can  be  claimed  in  regard  to  the  provision  is  that,  upon 
the  acquisition  of  real  property  by  an  alien,  the  presumption  is  that  he 
intends  to  change  his  nationality,  and  that  it  lies  upon  him  to  show  that 
he  had  a  contrary  intention,  and  meant  to  preserve  his  original  character. 
It  may  be  contended  that  the  general  rule  of  the  constitutional  provision 
is  that  the  purchaser  becomes  a  Mexican,  and  that  if,  in  a  particular  case, 
the  party  claims  that  he  falls  within  the  exception  in  favor  of  those  who 
intend  to  preserve  their  character  at  the  time  of  the  acquisition  of  landed 
property,  it  is  incumbent  upon  him  to  bring  himself  within  the  exception. 
This  is  the  strongest  view  of  the  effect  of  the  constitutional  provision. 

'*  If  that  be  the  true  construction  and  effect  of  the  provision,  the  only 
question  will  be  whether  the  party  has  shown  in  a  satisfactory  manner 
that  he  intended,  although  he  became  the  purchaser  of  landed  property, 
to  preserve  his  native  character.  All  the  acts  and  declarations  of  the 
party  before,  at  the  time  of,  and  subsequent  to  the  purchase  of  the  prop- 
erty are,  upon  the  question  of  intention,  subject  to  consideration. 

**  The  nationality  is  not  changed  unless  the  purchaser  intended  to  change 
it  when  he  acquired  the  land.  If  he  manifested  his  resolution  to  preserve 
his  original  character,  he  did  not  become  a  Mexican  in  the  contemplation 
of  the  Mexican  law.  He  has  the  right,  then,  to  show,  wherever  and  when- 
ever it  may  be  important,  that  he  intended  and  did  manifest  the  resolution 
to  preserve  his  original  citizenship,  and  to  ask  attention  to  all  the  circum- 
stances connected  with  the  act  of  purchase,  the  purpose  and  obj«'Ct  for 
which  it  was  mad**,  and  such  of  his  acts  and  declarations  as  disclose  his 
own  view  in  regard  to  his  nationality. 

**  Suppose  an  Ameriean  merchant  residing  in  a  Mexican  seaport  town, 
under  the  protection  of  the  treaty  of  commerce  between  his  own  country 
and  Mexico,  should  find  it  necessary  to  take  the  conveyance  of  a  tract  of 
real  estate  to  secure  a  debt,  or  should  purchase  the  property  of  his  debtor 
at  a  judicial  sale  under  an  execution,  would  anybody  contend,  upon  the 
facts  of  such  a  case,  that  the  party  became  a  Mexican  citizen,  and  lost  his. 
American  nationality? 

"  The  intention  to  preserve  his  character  would  be  clear  and  manifest. 
Any  legal  presumption  of  Mexican  citizenship  would  be  rebutted  by  the 
facts  attending  the  purchase,  and  the  party  would  be  entitled  always  to 
6627— Vol.3 22 
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show  the  circamstances  nnder  which,  aud  the  purpoees  for  which,  he 
acq  aired  the  property,  in  order  to  negative  any  inference  that  he  meant 
to  throw  off  his  national  character  and  assnme  Mexican  citizenship. 

''The  case  of  the  American  citizen,  residing  in  the  United  States  and 
having  no  personal  relation  to  or  connection  with  the  Mexican  territory, 
who  should  acquire  real  estate  for  speculation  or  otherwise,  would  he, 
upon  the  facts  showing  his  personal  presence  and  continued  residence 
in  this  country,  free  from  any  doubt  or  difficulty  upon  the  question  of 
Mexican  citizenship. 

''  It  would  be  absurd  to  claim  that  snoh  a  man  did  not  intend  to  continue 
an  American  citizen,  or  had  any  notion  of  becoming  a  Mexican. 

"Tbe  Constitution  leaves  open  for  consideration,  therefore,  the  qnesiion 
of  the  party's  intention,  only  attempting  to  fasten  the  Mexican  character 
upon  those  who  become  the  purchasers  of  real  property  and  do  not  intend 
to  preserve  their  native  citizenship. 

'*  It  will  be  observed  that  the  constitution  does  not  prescribe  any  form  or 
mode  by  which  the  purchaser  shall  manifest  his  intention  to  preserve 
his  character  or  declare  what  shall  be  the  test  or  evidence,  conclusive  or 
otherwise,  of  the  intention  of  the  party  at  the  time  of  the  purchase,  in 
regard  t>o  his  citizenship. 

'*  Nor  has  any  legislation  of  the  Mexican  Grovemment  provided  a  mode  by 
which  the  party  shall,  for  the  purposes  of  the  constitutional  enactment, 
manifest  his  intention  to  preserve  his  nationality. 

''  It  is  doubtful  whether  any  legiNlation  which  should  attempt  to  prescribe 
a  special  and  particular  mode  of  evidencing  or  authenticating  the  inten- 
tion of  a  party  in  such  case,  so  as  to  exclude  all  other  evidence  of  intention 
and  prevent  him  from  showing,  in  a  manner  different  from  that  prescribed 
by  the  legislature,  that  he,  in  fact,  intended  to  preserve  his  national 
character,  would  be  in  harmony  with  the  constitutional  provision,  for  it 
authorizes,  by  the  clearest  implication,  the  purchaser  of  real  property  to 
show  in  any  way  that  he  did  manifest  his  resolution  to  preserve  his  char- 
utter  when  he  acquired  the  property.  It  may  be  doubtful,  therefore, 
whether  the  legislature  could  prevent  him  fVom  showing  that  intention  in 
any  manner  in  which  the  fact  of  the  intention  is  ordinarily  capable  of 
being  ascertained  and  proved. 

'*  But  it  is  unnecessary  to  consider  this  question,  as  no  law  has  ever  been 
enacted,  so  far  as  can  be  as  eriained,  which  attempts  to  prescribe  the 
mode  and  manner  in  which  the  intention  of  a  party  to  preserve  his  nation- 
ality, upon  the  acquisition  of  real  estate,  shall  be  authenticated.  The 
question  is  left  to  be  determined  upon  the  ordinary  principles  of  law  and 
evidence  applicable  to  the  subject. 

"The  object  and  effect  of  the  decree  of  President  Juarez,  promulgated 
on  March  16,  1861,  and  repealed  in  part  in  1866,  which  we  contend  was 
not  intended  to  apply  to  this  constitutional  provision,  will  be  presently 
considered. 

*  2.  In  considering  the  true  construction  and  effect  of  this  constitutional 
provision  it  is  to  be  remembered  that  by  the  treaty  of  commerce  between 
the  two  governments  of  April  5,  1831,  the  citizens  of  one  country  are 
guaranteed  the  right  of  entering  and  remaining  in  the  territory  of  the 
other,  and  of  hiring  and  occupying  houses  and  warehouses  for  the  pur- 
poses of  their  commerce.    (Article  III.) 
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'*  In  80  far  as  the  oonstitntional  provision  nnder  consideration  may  affect 
the  9taiiia  i}i  American  citizens  who  exercise  their  right  under  the  treaty 
of  commerce,  to  lease  landed  property  for  the  purposes  of  business,  and 
may  attempt  to  naturalize  them  forcibly  and  against  their  will,  it  is  repug- 
nant to  the  stipulations  of  that  treaty  and  void.  What  effect  has  the  con- 
stitutional provision  upon  Americans  who  have  never  been  in  Mexico  and 
yet  have  become  the  owners  of  land  ?  The  constitution  says  every  foreigner 
who  acquires  real  estate  in  Mexico  is  thereby  a  Mexican  citizen,  nnless  he 
manifests  his  intention  to  preserve  his  nationality.  This  applies,  of  course, 
as  well  to  a  foreigner  resident  in  Washington  City,  and  a  citizen  of  the 
United  States,  who  happens  to  acquire  by  gift,  marriage,  or  otherwise, 
real  estate  in  Mexico,  as  to  a  foreigner  residing  in  Mexico  who  does  the 
same  thing.  There  is  no  qualification  in  the  terms.  Is  it  to  be  said  that 
to  save  his  nationality  an  American  must  go  to  Mexico  and  re>cister  under 
the  law  of  1861  f  Of  course  not;  all  that  is  necessary  is  that  he  manifest 
his  intention  to  retain  his  nationality.  Remaining  here  will  do  that. 
And  so,  should  he  be  in  Mexico,  any  reasonable  manifestation  of  his  inten- 
tion is  sufficient.  Citizenship  is  a  matter  of  agreement.  The  consent  of 
both  parties  is  requisite,  and  a  change  of  citizenship  should  never  be  held 
to  occur  except  upon  evidence  that  both  parties,  government  and  indi- 
vidual, freely  consent. 

**  Second.  If,  then,  the  purchaser  of  real  property  has  the  right,  under 
this  constitutional  provision,  to  show  that  he  manifested  his  resolution  to 
preserve  his  nationality,  the  next  question  is  whether  in  the  present  case 
the  claimant  intended  to  retain  his  American  character  at  the  time  of  the 
acquisition  of  his  land  and  manifested  that  intention. 

"It  clearly  appears  that  throughout  the  entire  period  of  his  visits  to 
Mexico,  in  connection  with  the  business  out  of  which  this  claim  arises, 
his  home  was  in  the  United  States.  There  is  no  evidence,  as  the  under- 
signed understands,  that  he  ever  intended  to  establish  himself  perma- 
nently in  Mexico.  He  has  certainly  never  in  fact  established  himself  in 
that  country.  His  permanent  residence  is  now,  and  has  been  since  he 
came  to  America,  in  the  United  States,  as  the  undersigned  understands. 

"In  his  intercourse  with  the  Mexican  authorities  (see  his  petition,  Decem- 
ber 17)  the  claimant  assumed  that  he  was  an  American  and  not  a  Mexican. 
They  treated  him  also  as  such  in  their  intercourse  with  him.  At  the  time 
he  acquired  the  land  he  was  prosecuting  his  intention  to  become  a  citizen 
of  the  United  States.  He  had  declared,  under  the  law,  his  purpose  to 
become  a  citizen,  and  it  appears  that  he  afterward  carried  that  intention 
into  effect. 

"It  has  never  been  supposed  that  the  ownership  of  land  was  by  itself 
sufficient  to  constitute  domicile;  indeed,  the  contrary  has  often  been  held. 
Even  in  the  prize  courts,  who  hold  the  most  stringent  doctrines  on  the 
subject  of  domicile,  landed  estate  alone  has  never  been  decided  to  consti- 
tute domicile  or  fix  the  national  character  of  the  possessor  who  is  not  per- 
sonally resident  upon  it.  (The  Twee  Gebroeders,  4  Robinson  ad.  Rep.,  235 ; 
Phillimore  on  Domicile,  p.  184 ;  Savigny  on  Private  International  Law,  by 
Guthrie,  55.) 

'*  It  often  is  some  criterion  of  the  animus  manendi  when  the  owner  is  per- 
sonally resident  upon  it,  but  it  has  little  weight  where  that  is  not  the 
case.    The  claimant  in  this  case,  as  in  other  like  oases,  is  entitled  to  refer 
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to  the  faots  and  cironmstaDces  attending  and  connected  with  the  acquisi- 
tion of  the  property,  and  his  own  personal  situation,  acts,  and  relations 
as  disclosing  and  manifesting  his  purpose  to  preserve  his  American  char- 
acter. 

**  Indeed,  the  claimant's  declaration  of  intention  to  become  a  citizen  of 
the  United  States,  and  his  subsequent  naturalization  in  this  country,  may 
be  regarded  as  conclusive  on  the  question  of  his  intended  national  char- 
acter at  the  time  he  acquired  this  property. 

"Third.  The  next  inquiry  is  in  regard  to  the  meaning,  purpose,  and  effect 
of  the  decree  of  President  Juarez  of  March  16, 1861,  which  is  as  follows: 

'"Article  1.  In  order  that  all  foreigners  residing  in  the  republic  may 
cause  their  nationality  to  appear,  and  may  enjoy  the  rights  conceded  to 
them  by  the  laws  and  by  the  treaties  with  the  respective  govemments, 
there  shall  be  opened  in  the  o£Qce  of  the  secretary  of  state  and  of  foreign 
relations  a  register,  that  such  foreigners  may  there  enroll  their  names. 

**  'Article  2.  There  is  allowed  the  term  of  three  months  (and  said  term 
shall  not  be  extended)  from  the  publication  of  this  decree  in  each  place, 
that  foreigners  desirous  of  enjoying  their  rights  as  such  may  come  forward 
and  inscribe  their  names. 

**  'Article  3.  Those  outside  of  the  capital  shall  apply  to  the  governors 
of  the  states  and  territories,  etc. 

'"Article  4.  Foreigners  hereafter  entering  the  republic  are  under  the 
obligation  of  presenting  themselves  to  the  first  political  authority  of  the 
port  of  their  destination,  and  of  obtaining  from  said  authority  the  certifi- 
cate which  will  be  spoken  of  hereafter. 

' '  'Article  -5.  (Captains  of  ports  shall  report  all  arrivals  to  the  secretary 
of  foreign  relations. ) 

"  'Article  6.  There  shall  be  imposed  upon  foreigners  who  do  not  reg- 
ister themselves  a  tine  of  ten  dollars,  and  one  dollar  per  month  besides 
for  each  month  from  the  time  they  should  have  inscribed  themselves  in 
said  register  until  they  shall  have  done  it. 

"  'Article  7.  No  public  authority,  otficer,  or  functionary  shall  recognize 
anyone  as  a  foreigner  unless  he  presents  the  proper  certificate  of  registry 
(carta  de  uiatricula)  issued  by  the  office  of  foreign  relations. 

'"Article  8.  Tribunals  and  judges,  before  entering  any  claim  presented 
before  them  by  a  foreigner,  must  first  demand  a  presentation  of  said  cer- 
tificate, noting  its  date  and  number,  and  without  such  presentation  no 
such  claimant  shall  be  heard  in  court  or  out  of  it. 

"  'Article  9.  No  notary  shall  authenticate  any  document  of  a  foreigner 
without  said  certificate  being  first  presented;  and  special  mention  of  said 
certificate  shall  be  made  in  the  authentication  made  of  said  instrument. 

"  'Article  10.  Neither  shall  there  be  admitted  in  any  of  the  offices  of 
the  republic  any  claim  or  proceeding  of  foreigners,  unless  at  the  time  of 
making  the  same  the  said  certificate  of  registry  be  presented,  of  which 
due  note  shall  be  made  in  the  proceeding  in  question. 

"  'Article  11.  Foreigners  may  obtain  said  document  by  proving  their 
nationality  by  their  passport  with  which  they  entered  the  republic, 
or  by  a  certificate  of  the  diplomatic  or  consular  agent  of  their  nation, 
without  being  obliged  to  make  any  written  application  for  said  certificate 
of  registry  to  the  office  of  foreign  relations. 
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"  'Article  12.  The  functionary  or  authority  who  fails  to  comply  with 
the  provisions  of  this  decree  shall  be  suspended  one  month  from  his 
employ;  if  a  notary,  he  shall  pay  a  fine  of  $50. 

*'  'Articlb  13.  To  persons  thus  registered,  certificates  will  be  issued  by 
the  office  of  foreign  relations,  to  which  alone  belongs  the  power  to  issue 
them. 

'"Article  14.  (Cost  of  certificate,  $1.) 

"  'Article  15.  (Local  judges  shall  report  monthly  what  changes  occur 
in  the  civil  status  of  foreigners.)    (Archive  Mexieano,  1861,  p.  596. ) * 

"1.  The  first  observation  ^e  make  in  regard  to  this  decree  is  that  it  is 
plainly  in  contravention  of  the  eleventh  article  of  the  constitution  of 
Mexico  of  1857,  which  provides  that  'all  m  n  have  the  right  of  entering 
and  leaving  the  republic,  of  traveling  through  its  territory,  and  changing 
their  residence  without  the  necessity  of  letters  of  security,  passports, 
salvo  conducta,  or  other  similar  requisites.'  This  decree  revived,  under 
a  new  name,  what  the  constitution  of  1857  expressly  abolished — the 
system  of  oarUis  de  aegvridad.  The  object  undoubtedly  was  to  raise 
revenue  by  imposing  a  tax  and  fine  upon  foreigners;  but  whatever  was 
its  object,  it  infracted  the  constitution,  which  declared  that  foreigners 
should  not  be  required  to  have  any  '  letters  of  security,  passports,  salvo 
conducta,  or  other  similar  requisites.'  There  is  no  difierence  between  a 
letter  of  security  and  a  carta  de  matricula  except  in  the  name.  The  con- 
stitution meant  to  abolish  everything  of  that  sort,  and  the  decree  of 
March  16, 1861,  is  not  even  a  subtle  evasion  of  the  constitutional  provi- 
sion, but  it  is  in  direct  contravention  of  both  its  letter  and  its  spirit. 

"2.  The  secoud  observation  pertinent  to  this  decree  is  that  it  nowhere 
requires  foreigners  to  register  themselves  in  order  to  avoid  a  forfeiture  of 
their  national  character  and  to  prevent  them  from  becoming  Mexicans. 
Whether  they  enroll  their  names  conformably  to  the  decree  or  not,  they 
continue  to  be  'fareignere,^  and  the  penalty  imposed  upon  failing  to  reg- 
ister consists  of  certain  fines  and  loss  of  certain  civil  rights  or  pririlegea 
which  as  foreigners  they  may  be  entitled  to  enjoy  under  the  laws  of 
Mexico.    No  part  of  the  penalty  denounced  consists  of  a  forfeiture  or 
deprivation  of  national  character  or  citizenship^    This  is  clearly  the  efifect 
of  the  decree.    The  words  are:  'In  order  that  foreigners  residing  in  the 
republic  may  cause  their  nationality  to  appear  and  may  enjoy  the  rights 
of  foreigner  $,*  etc.    The  enrollment  or  registration  is  required  as  a  condi- 
tion precedent  to  the  enjoyment  of  certain  rights  as  foreigners.    Let  us 
look,  then,  at  the  penalties.    We  shall  see  that  the  object  of  the  law  was 
to  raise  revenue.    It  is  a  revenue  statute,  not  a  naturalization  law.    The 
penalties  are : 

"  1st.  A  fine  of  $10  if  it  is  not  done  within  three  mouths. 

"2d.  A  continuing  fine  of  $1  per  month  so  long  as  it  is  neglected. 

"3d.  He  shall  not  be  recognized  ns  a  foreigner  without  the  certificate. 
(This  is  not  a  denial  of  the  right  but  of  the  remedy,) 

"4th.  He  can  not  sue  in  law  without  the  certificate. 

"5th.  He  can  not  get  a  document  authenticated  without  exhibiting  the 
certificate;  and 

"6th.  He  can  not  prosecute  a  claim  against  the  government  without  the 
certificate. 
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**  Here  is  a  long  list  of  penalties  imposed,  specifically  indicated,  and  care- 
fnlly  described.  When  the  author  of  the  decree  extended  his  provisions 
so  far  as  to  say  the  person  should  not  even  be  allowed  to  prosecute  a  claim 
or  acknowledge  a  deed,  can  it  be  said  that  it  was  intended  he  should  be 
held  to  be  a  Mexican  citizen?  Clearly  not.  The  act  would  defeat  its  own 
purpose;  for  if  he  were  a  Mexican  citizen  he  would  of  course  have  a 
right  to  do  all  these  things.  The  very  imposition  of  these  disabilities 
proves  most  conclusively  that  he  was  not  to  be  regarded  as  a  Mexican 
citizen  upon  failure  to  register. 

"As  to  foreigners  residing  in  Mexico  on  the  16th  of  March  1861  there 
was  not  even  a  requirement  of  registration,  but  simply  an  invitation  with 
defined  penalties  in  case  a  party  declined. 

"As  to  foreigners  entering  Mexico  qfter  March  16,  1861,  there  was  a 
requirement,  but  still  with  defined  penalties  in  case  of  fiiilure.  But  the 
act  nowhere  said  in  any  case  that  failure  or  refusal  should  be  held  a  dec- 
laration of  intention  to  become  a  Mexican  citizen. 

"The  act  of  1861  merely  requires  registry.  It  does  not  say  that  if  the 
party  fails  to  comply  he  shall  thereby  be  held  to  be  a  Mexican  citizen. 
The  other  sections  enact  not  that  he  shall  henceforth  be  considered  a  Mex- 
ican citizen,  but  that  he  shall  pay  certain  moneys  and  forfeit  certain 
specified  civil  privileges. 

"3.  The  penalties  imposed  for  failing  to  register  being  specified  by  the 
decree,  it  is  not  within  the  power  of  any  judicial  tribunal,  municipal  or 
international,  to  add  additional  penalties.  If  the  deprivation  of  national 
character  be  not  imposed  by  the  decree  as  a  penalty  in  the  case  of  failure 
on  the  part  of  a  foreigner  to  register  himself,  such  a  penalty  can  not  be 
imposed  by  construction. 

"The  decree,  upon  universal  principles  of  jurisprudenoe,  is  to  be  con- 
strued strictly,  and  no  penalties  can  be  held  to  attach,  upon  neglect  to 
comply  with  its  terms,  except  those  specifically  denounced. 

*'  4.  It  thus  clearly  appears  that  the  decree  of  1861  was  not  intended  to 
have  relation  to  or  connection  with  the  constitutional  provision  in  regard 
to  the  citizenship  of  aliens  acquiring  landed  property  in  Mexico;  that 
failure  on  the  part  of  an  alien  to  register  himself  under  the  decree  did  not 
change  or  afiect  his  political  status,  but  simply  his  civil  rights;  that  if  he 
neglected  to  register  he  did  not  cease  to  be  an  alien  and  become  a  Mexican, 
but  he  continued  an  alietij  without  the  ability,  however,  to  exercise  cer- 
tain civil  privileges  which,  in  his  character  as  alien,  he  was  entitled  to 
enjoy  and  exercise;  and  that  if  it  should  be  held  to  be  a  requirement  that 
the  aliens  acquiring  real  estate  should  register  themselves  under  the 
penalty  of  becoming  Mexicans,  the  anomalous  result  would  follow  that 
when  they  should  thus  become  Mexicans  they  would  be  entitled  in  that 
character  to  enjoy  all  the  rights  and  privileges  which  are  expressly  taken 
away  from  foreigners  who  neglect  tu  take  the  benefit  of  the  decree. 

"In  a  word,  therefore,  the  decree  of  1861  is  not  a  naturalization  law,  and 
is  not  in  pari  materia  with  the  constitutional  provision  under  considera- 
tion. 

"  There  is  nothing  whatever  to  show  that  the  author  of  the  decree  intended 
that  aliens  acquiring  real  estate  should  be  concluded  on  the  question  of 
their  nationality  by  failiog  to  register  themHelves,  or  to  prohibit  them  from 
showing  tliat  notwithstanding  their  failure  or  neglect  to  perfonn  that  «ot| 
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they  manifested  their  resolution  to  preserve  their  national  character  when 
they  acquired  such  property. 

''  Fourth.  In  construing  the  constitutional  provision  and  the  decree  of 
1861,  it  is  to  he  constantly  reioembered  that  the  right  to  acquire  and  hold 
real  property  is  a  civil  and  not  a  poJitioal  right.  The  possession  of  it  does 
not  imply  or  presuppose  citizenship.  In  England  aliens  are  not  permitted 
to  hold  real  estate,  hat  in  France  and  many  European  countries  aliens  are 
under  no  such  disahility.  It  is  now  proposed  to  abolish  in  England  this 
disability  of  alienage  in  respect  to  the  holding  and  inheritance  of  land. 

*'  But  nobody  supposes  that  aliens  would  become,  nhould  the  disability 
be  abolished,  British  iuhjects  upon  exercising  the  right. 

**  In  most  of  the  British  colonies  (Canada,  British  Columbia,  Cape  of 
Good  Hope,  Natal,  Queensland,  Victoria,  South  Australia,  St.  Kltts,  Hong- 
kong, and  Bengal)  aliens  are  enabled  to  acquire  land. 

"  In  most  of  the  States  of  the  American  Union  aliens  are  expressly  ma<le 
capable  of  holding  and  transmitting  lands  without  resideuce  or  other  con- 
dition, and  in  other  States  they  are  authorized  to  hold  such  property  upon 
conditions  or  with  modifications. 

"  But  wherever  the  right  may  be  enjoyed,  the  exercise  of  it  does  not  con- 
stitute the  parties  citizens.  They  acquire  and  hold  in  their  character  as 
aliens.  It  is  a  privilege  which  they  are  at  liberty  to  enjoy  without  condi- 
tion of  political  citizenship  or  change  of  nationality. 

''A  policy  of  permitting  aliens  who  acquire  real  property  to  become  citi- 
zens upon  application,  of  making  the  ownership  of  land  a  qualification 
for  citizenship,  would  be  a  wise  policy;  but  a  policy  or  plan  of  imposing 
political  citizenship  upon  aliens  exercising  a  civil  right,  which  is  ei^oved 
by  them  in  nearly  every  country  in  the  world,  viz,  of  acquiring  land, 
whether  they  desire  or  not  to  change  their  nationality,  is  not  approved 
by  considerations  of  national  interest  or  private  right. 

''The  difference  between  ciHl  and  political  status  of  individuals  is  impor- 
tant to  be  borne  in  mind  in  construing  the  decree  of  1861.  That  decree 
manifestly  affected  only  the  civil  rights  of  aliens  falling  to  register.  It 
deprived  them  not  of  their  political  status,  but  of  a  portion  of  the  rights 
which  they  enjoyed  in  virtue  of  their  civil  status  under  the  laws  of  the 
republic.  The  constitutional  provision  related  to  the  political  status  of  a 
class  of  aliens. 

''The  two  laws,  the  constitutional  provision  and  the  decree  of  1861,  are 
not  laws  therefore  in  pari  nuiteria, 

"By  the  general  law  of  Mexico  aliens  were  permitted  to  acquire  land. 
The  constitution  of  1857  made  the  acquisition  of  such  property,  where  the 
party  failed  to  manifest  his  intention  to  preserve  his  national  character, 
evidence  of  citizenship.  But  such  acquisition  is  no  evidence  of  citizen- 
ship where  the  party  manifested  a  contrary  intention.  The  question  of 
citizenship  or  alienage,  therefore,  depends  upon  the  intention  of  the 
party. 

'*  But  under  the  decree  of  1861  the  question  is,  whether  the  party  is 
entitled  to  e^joy  certain  civil  privileges  as  an  alien,  and  that  depends 
upon  the  fact  of  registration. 

'*The  question  of  inteution,  in  the  case  of  an  alien  acquiring  land,  can 
not  therefore  be  made  to  turn  or  depend,  under  the  constitutional  provi- 
siou;  apon  the  fact  of  registrati'u  under  the  decree. 
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**  It  was  plainly  not  intended  that  a  failure  to  register  nnder  the  decree 
should  be  conclusive  evidence,  in  the  case  of  a  purchaser  of  real  estate,  that 
he  did  not  intend  to  preserve  his  national  character. 

''The  final  proposition  theu  is  that  a  citizen  of  the  United  States  who 
became  the  purchaser  of  real  estate  in  Mexico,  cannot  be  held  to  have 
become  thereby  a  citizen  of  that  country,  if  it  appears  that  in  fact  he  did 
not  intend  to  throw  off  his  native  character,  but  intended,  on  the  con- 
trary, to  preserve  it,  although  it  is  not  shown  that  he  complied  with  the 
provisions  of  the  Juarez  decree  of  1861  in  regard  to  registration. 

"  In  conclusion,  it  is  proper  to  suggest  the  doubt  whether  Mexico  or  any 
other  state  could  find  warrant  in  the  law  of  nations  for  legislation  which 
should  have  the  effect  of  naturalizing,  without  their  consent,  the  citizens 
of  other  states  not  permanently  resident  or  domiciled  within  her  jurisdic- 
tion, upon  the  exercise  by  them  of  a  mere  civil  right,  such  as  that  of 
acquiring  and  holding  landed  property.  Mexico  would  undoabte<lly  have 
the  power  to  <le]f rive  aliens,  temporarily  or  permanently  in  her  territory, 
of  the  right  to  hold  real  estate,  but  so  long  as  the  right  is  not  withdrawn, 
her  power  to  forcibly  naturalize  citizens  of  other  states,  who  may  under- 
take to  exercise  it,  may  be  seriously  questioned. 

''If  Mexico  deems  it  unwise  to  permit  foreigners  to  own  landed  property 
within  her  territory,  let  her  withdraw  the  right;  but  while  she  permits 
them  to  acquire  such  property,  let  her  not,  at  least  in  the  case  of  aliens 
who  have  not  incorporated  themselves  into  her  body  politic  and  who  ha've 
no  thought  of  doing  so,  attempt  to  impose  upon  them  a  nationality  which 
they  have  not  desired  to  acquire.  It  does  not  comport  with  the  spirit  of 
candor  that  she  should  permit  them  to  suppose  that  they  are  exercising  a 
purely  civil  right  when  in  fact  they  are  undergoing  a  process  of  naturali- 
zation ;  that  they  should  labor  under  the  belief  that  they  are  buying  land, 
when  in  fact  they  are  acquiring  citizenship. 

"  It  is  doubtless  the  case  that  many  Americans  who  have  purchased 
landed  property  in  Mexico  did  so  under  the  honest  belief  that  their 
nationality  would  not  be  affected  unless  they  became  naturalized  and 
received  certificates  of  citizenship. 

"  By  the  decree  of  Comonfort  of  February  1,  1856  (extracts  from  which 
are  appended  hereto),  foreigners  residing  in  the  republic  were  authorized 
to  acquire  property,  and  by  the  same  decree  (Article  8)  those  who  acquired 
such  property  were  permitted  to  become  citizens  by  application  to  the 
supreme  government. 

"  The  ownership  of  land  was  merely  made  a  qualification  for  obtaining 
the  rights  of  Mexican  citizenship.  Many  Americans  owning  real  estate  in 
the  republic  have  doubtless  always  so  regarded  it.     *     *    * 

"  'APPENDIX. 

"  'OFFICE  OF  THE  SECRETARY  OF  FOMENTO,  COLONIZATION,  INDUSTRY"  AND 
COMMERCE  OF  THE  MEXICAN  REPUBUC— SECTION  SECOND. 

"  *  Decree  of  Comonforty  Fehrunry  /,  18S6, 

*  "  'Article  1.  Foreigners  settled  and  residing  in  the  republic  may  acquire 
and  possess  property  in  city  or  country,  including  mines  of  all  classes  of 
metals  and  stone  coal,  either  by  purchase,  adjudication,  preemption,  or  by 
any  other  title  established  by  the  general  laws  or  by  the  mining  ordinance. 
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"'Abticlb  2.  No  foreigner  may  acquire;  without  previous  permiBBion 
from  the  general  goyemmenty  any  real  property  in  the  border  states  or 
territories^  except  at  a  distance  of  twenty  leagues  from  the  line  of  the 
frontier. 

"  'Articlk  5.  Foreigners  who  by  virtue  of  this  law  acquire  real  property, 
shall  in  all  respects  be  subject  to  the  laws  now  in  force,  or  that  may  here- 
after be  enacted,  concerning  transfer,  use,  and  preservation  of  said  prop- 
erties in  the  republic,  as  well  as  the  payment  of  all  taxes,  without  being 
allowed  to  plead  at  any  time  any  privileges  on  these  points  by  reason  of 
their  being  foreigners. 

"  'Articlk  8.  In  order  for  foreigners  who  have  acquired  properties  in  the 
republic  to  become  citizens  thereof,  it  shall  be  sufficient  for  them  to  prove 
this  fact  before  the  political  authority  of  the  place  of  their  residence. 
This  proof  being  presented  in  the  office  of  the  secretary  of  foreign  relations, 
together  with  the  proper  petition,  the  certificate  of  citizenship  will  be 
issued.' 

'*  (See  for  information  in  regard  ^o  naturalization  laws,  dispatch  No.  99, 
of  Jos.  Ulrich,  United  States  consul  at  Monterey,  Mexico,  February  24, 
1870,  filed  in  cases  Nos.  351  and  515. ) " 

^^Tbe  claimant,  born  in  Louisiana^  has  resided  in  Mexico 
twenty-five  years,  married  there  a  Mexican  lady  twenty-three 
years  ago,  acquired  real  estate  there  and  filled  different  public 
offices  in  that  country,  sometimes  as  a  member  of  the  city  cor- 
poration, at  other  times  as  a  surgeon  in  the  city  hospital  under 
the  control  of  the  government.  But  while  performing  all  these 
acts  which  tended  to  impress  upon  him  the  Mexican  citizenship, 
he  always  took  care  to  set  forth  formally,  officially,  and  oppor- 
tunely that  his  intention  was  to  retain  the  American  character. 
These  declarations  were  accepted  by  the  Mexican  authorities, 
who  provided  him  with  the  documents  required  to  show  his 
foreign  character,  and  agreed  that  such  a  circumstance  was 
not  an  obstacle  to  his  filling  a  public  office.  In  view  of  these 
antecedents  we  believe  that  claimant  has  retained  his  original 
citizenship,  and  that  he  never  acquired  the  Mexican  nationality, 
since  the  acts  which  could  have  conferred  it  upon  him  were  per- 
formed under  the  express  and  formal  declaration  that  it  was  not 
his  wish  to  acquire  the  citizenship  emanating  from  or  presup- 
posed by  the  same  acts." 

Wadsworth,  United  States  commissioner,  delivering  the  opinion  of  the 
commission,  May  22,  1871,  Emilio  Robert  y.  Mexico,  No.  594,  Am.  Docket, 
convention  of  July  4, 1868,  MS.  Op.  I.  341. 

"Morton  went  to  Mexico  in  the  year  1854,  acquired  realty — 
a  farm  and  tannery — ^has  resided  in  Mexico,  where  he  seems  to 
have  married  a  Mexican  woman.    This  acquisition  of  real 
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property  makes  him,  so  it  is  claimed,  a  citizen  of  the  Mexican 
Eepublic,  for  the  constitution  of  Mexico  declares  that  aliens 
become  citizens  of  Mexico  by  naturalization,  the  acquisition 
of  real  estate,  or  paternity.    ♦    ♦    • 

<^The  original  words  of  this  remarkable  and  not  very  precise 
provision,  are  the  following: 

**'2.  Los  estrangeros  que  adquieran  bienes  rafces  en  la  Re- 
publica  6  tengan  h\jos  Mejicanos  siempre  que  no  manifiesten 
la  resolucion  de  conservar  su  nacionalidad.' 

"No  further  hint  is  given  how  and  where  the  alien  purchas- 
iDg  real  estate  is  to  <  manifest  his  resolution  to  retain  his  na- 
tionality.' 

"  This  last  provision  shows  at  all  events  that  the  fundamental 
law  of  Mexico  does  not  consider  the  possession  of  real  property 
as  an  unconditional  imparting  of  citizenship,  as  for  instance 
nativity  does. 

"  The  constitution,  however,  of  which  we  speak,  is  of  Feb- 
ruary 1857,  and  Morton  went  to  Mexico  in  1854,  when  no  con- 
stitutional provision  imparted  the  power  of  naturalization  to 
the  purchase  of  realty ;  on  the  contrary,  Morton  went  to  Mexico 
and  settled  there  for  a  longer  or  shorter  time  under  the  treaty 
of  1831,  between  Mexico  and  the  United  States. 

"The  question  now  is:  Has  the  provision  of  the  Mexican 
constitution  of  1857,  that  the  acquisition  of  real  estate  shall 
ipso  facto  confer  citizenship,  unless  the  contrary  be  manifested 
by  the  acquirer,  retroactive  power  on  those  aliens  who  had 
already  acquired  real  property!  Certainly  not.  The  consti- 
tution of  Mexico  does  not  say,  all  who  acquire  real  estate  and 
do  not  openly  declare  that  they  do  not  mean  to  become  citizens, 
and  all  aliens  who  have  acquired  real  proi  »erty,  shall  be  citizens. 
In  that  case  the  earlier  settler  would  not  be  as  free  as  the  later 
settler,  for  he  had  no  choice  left  even  to  de<tlare  his  negative, 
which  is  granted  to  the  alien  by  the  constitution  of  1857. 

"According  to  all  rules  of  interpretation  and  all  fairness  of 
construction,  according  to  public  justice  and  public  law,  no 
such  retroactive  power  can  be  ascribed  to  article  30  of  the 
Mexican  constitution  of  1857.  The  constitution  does  not  de- 
clare that  <  all  aliens  having  acqnired  realties,  and  all  those 
who  shall  acquire  real  estate,  not  delaring  that  they  desire  to 
remain  aliens,  shall  be  citizens  of  the  Mexican  republic' 

"  Nor  can  the  umpire  admit  the  argument,  that  the  Mexican 
law  of  March  11^  1842^  not  allowing  any  alien  to  acquire  real 
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property  in  any  border  State  of  Mexico,  and  Morton  acqniring 
real  property  in  such  a  border  State,  proves  that  he  most  have 
been  a  citizen  of  Mexico  at  that  time. 

**  People  do  many  things  despite  the  laws,  even  in  countries 
where  the  laws  are  strictly  administered.  If  this  purchase  of 
land  of  Morton's  previous  to  the  year  1857  should  prove  any- 
thing it  would  be,  so  it  seems  to  the  umpire,  that  the  purchase 
was  null  and  void,  from  which  the  further  conclusion  would  be 
inevitable  that  said  purchase,  invalid  and  illegal,  could  not 
have  possessed  the  inherent  vigor  of  naturalization. 

^^This  appears  to  me  decides  the  whole  question.  If  Mor- 
ton was  a  citizen  of  the  United  States  previous  to  1857,  when 
the  wrongs  he  complains  of  were  sustained  by  him,  it  is  not 
necessary  to  consider  several  minor  considerations  which  have 
been  urged  in  favor  of  his  having  been  a  citizen  of  the  United 
States  at  the  time;  nor  is  there  any  reason  given  why  he  might 
not  be  a  citizen  of  the  United  States  now  if  he  was  an  Amer- 
ican citizen  when  he  acquired  real  estate  in  Mexico  and  when 
he  sustained  certain  wrongs  at  the  hands  of  the  Mexican  Gov- 
ernment, for  no  treaty  and  no  law  declares  that  an  alien  shall 
be  considered  and,  in  fact  and  reality,  shall  be  a  citizen  of  the 
United  States  nolens  volens  after  a  residence  of  twenty-five 
years.  The  umpire^s  duty  is  not  to  express  here  what  he  thinks 
would  be  best  concerning  a  protracted  residence  in  a  foreign 
country.  Enough  that  no  distinct  law  or  treaty  exists  on  this 
subject. 

"The  decision  of  the  umpire  is  that  George  W.  Morton  was 
a  citizen  ot  the  United  States  at  the  time  when,  according  to 
his  complaint,  certain  wrongs  were  committed  against  him, 
and  that  he  was  the  same  when  he  filed  his  claim  against  Mex- 
ico, so  far  as  appears  firom  the  documents  and  papers  before 
the  commission." 

Lieber,  nmpire,  Aagnst  2,  1871,  Oearge  W,  Morion  y.  MexioOf  No.  446, 
Am.  Docket,  conveDtion  of  July  4, 1868,  MS.  Op.  I.  548. 

"Anderson  and  Thompson  m  1863  went  to  Mexico,  following 
the  invitation  held  out  by  the  Mexican  authorities  to  foreigners 
to  settle  and  cultivate  some  of  the  abundant  and  fertile  but  wild 
lands  abounding  in  that  country.  Both  were,  when  they  went, 
American  citizens  and  never  changed  their  allegiance.  They 
acquired  land  under  the  cx)lonizatioii  law,  paid  for  it,  and  raised 
it  to  a  high  state  of  cultivation,  when  in  the  autumn  of  1864 
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they  suffered  greatly  by  the  soldiers  of  General  Corona,  quar- 
tered in  that  portion  of  Sinaloa,  in  consequence  of  the  French 
invasion.  In  the  year  1867  they  lost  the  plantation  {^together 
by  a  proclamation  of  the  Mexican  President,  declaring  the 
Union  Valley,  in  which  their  plantation  was  situated,  public 
land. 

"Moreover  they  were  arbitrarily,  as  they  say,  and  is  very 
likely,  arrested  for  a  short  time,  for  which  arrest  alone  they 
claim  $50,000  indemnity. 

"They  claim  in  the  whole  $88,962.50  for  damages,  including 
the  indemnity  of  $50,0(K>  for  arbitrary  arrest,  and  moreover 
$38,963  interest;  total,  $127,925.60. 

"The  chief  replies  against  this  claim  are  twofold. 

"Anderson  and  Thompson  became  citizens,  it  is  asserted,  of 
Mexico  by  acquiring  land;  for  there  is  a  law  of  the  Mexican 
Republic  converting  every  purchaser  of  land  into  a  citizen 
unless  he  declares,  at  the  time,  to  the  contrary.  This  law 
clearly  means  to  confer  a  benefit  upon  the  foreign  purchaser 
of  land,  and  equity  would  assuredly  forbid  us  to  force  this 
])enefit  upon  claimants  (as  a  penalty,  as  it  were,  in  this  case) 
merely  on  account  of  omitting  the  declaration  of  a  negative; 
that  is  to  say,  they  omitted  stating  that  they  preferred  remain- 
ing American  citizens,  as  they  were  by  birth — one  of  the  very 
strongest  of  all  ties. 

"  It  is,  secondly,  said  that  General  Bomero  did  no  wrong  in 
despoiling  the  plantation  of  the  claimants  in  a  most  serious 
manner;  for,  and  here  our  own  instructions  for  the  govern- 
ment of  armies  of  the  United  States  in  the  field  are  quoted, 
it  is  maintained  that  a  general  has  not  only  the  right,  but  the 
duty,  to  seize  upon  property  even  of  his  fellow-citizens  if  the 
same  is  necessary  for  the  rescuing  of  his  country.  So  be  it; 
but  we  must  not  forget  two  considerations.  The  one  is  that 
the  French  never  came  near  the  region  in  which  the  soldiery 
of  General  Romero  committed  the  depredations;  and,  secondly, 
though  a  general  may  be  obliged  to  seize  upon  food  and  fodder 
and  cause  other  injury,  it  is  always  understood  that  this  is 
done  with  the  understanding  that  the  requisitions  and  forced 
loans  will  be  made  good  in  the  proper  time  and  as  fairly  as 
possible.  Even  hostile  armies  give  receipts,  which  are  expected 
to  be  accounted  for  in  time. 

"  The  umpire  believing  that  for  the  present  the  question  in 
the  case  of  Anderson  and  Thompson  v.  Mexico  presented  to  him 
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is  vrhether  they  were  bona  fide  citizens  of  Mexico,  and  not  citi- 
zens of  the  United  States,  when  they  suffered  the  injuries  com- 
plained of  at  the  hands  of  the  Mexican  Oovernment,  decides 
that  they  were  citizens  of  the  United  States,  and  that  they  have 
a  full  right,  under  the  convention,  to  present  their  claims  to 
the  joint  United  States  and  Mexican  Commission,  who  are 
bound  to  examine  and  dispose  of  them  as  justice  and  equity 
shall  demand.'' 

Lieber,  umpire,  April  34, 1871,  Fayette  Anderson  and  Wm.  Thompeon  v. 
Mexico,  No.  333,  Am.  Docket^  MS.  Op,  I.  213. 

^^  Claimant  is  a  native  of  the  United  States  of  America,  and 
although  he  declares  himself  that  he  emigrated  to  Mexico  fol- 
lowing an  invitation  given  by  a  proclamation  of  the  President 
of  Mexico,  with  the  intention  of  permanently  residing  within 
the  dominion  of  the  Republic  of  Mexico,  this  intention  deprives 
him  of  the  United  States  citizenship  no  more  than  the  declared 
intention  to  become  an  American  citizen  makes  an  alien  a 
citizen  or  inchoate  citizen.  "Sot  can  it  in  equity  be  granted 
that  the  claimant's  mere  omission  to  state  that  he  wanted  to 
remain  an  American  citizen  when  he  acquired  land  in  conse- 
quence of  the  inviting  offer  made  by  the  Mexican  President, 
made  him  forfeit  his  American  citizenship.  The  citizenship  of 
a  free  commonwealth  is  too  weighty  a  matter  to  be  lost  or 
gained  by  mere  implication  or  omission  of  a  comparatively 
trifling  act,  or  the  registering  of  a  mere  declining  of  a  benefit, 
which  the  coupling  of  Mexican  citizenship  with  acquisition  of 
land  was  undoubtedly  intended  to  be.  This  argument  is  the 
same  with  that  given  in  the  decision  of  the  umpire  in  the  case 
of  Anderson  and  Thompson  v.  Mexico^  docket  number  333. 

Lieber,  nmpire,  April  24,  1871,  Benjamin  Elliott  v.  Mexioo,  No.  460,  Am. 
Docket,  conyentioD  of  July  4, 1868. 

When  Sir  Edward  Thornton,  after  the  death  of  Dr.  Lieber, 
succeeded  the  latter  as  umpire,  the  question  as  to  the  effect  of 
the  ownership  of  real  estate  in  Mexico  was  again  agitated. 
W.,  a  citizen  of  the  United  States,  had  resided  for  eight  years 
in  Mexico,  and  had  purchased  real  estate  there  without  formally 
declaring  an  intention  to  retain  bis  original  nationality.  Mr. 
Wadsworth,  the  United  States  commissioner,  maintained  that 
the  prior  decisions  had  determined  the  question.  Mr.  Zamacona 
filed  an  opinion  prepared  by  his  predecessor,  Mr.  Palacio, 
adverse  to  the  view  announced  in  those  decisions.    Sir  Edward 
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Thornton  held  that  W.  was  entitled  to  appear  as  a  citizen  of 
the  United  Statc*s  before  the  commission,  for  the  reasons  stated 
in  the  previous  decisions.^ 

^^  The  umpire  considers  that  the  claimants  must  be  taken  to  be 
citizens  of  the  United  States,  although  holding  land  in  Mexico. 
He  is  of  opinion  that  that  part  of  the  constitution  of  Mexico 
which  says  that  those  are  citizens  who  hold  land  is  permissive 
and  not  obligatory;  and  as  the  claimants  did  not  take  any 
steps  to  avail  themselves  of  that  permission,  that  in  itself  was 
a  sufficient  proof  that  they  did  not  wish  to  do  so." 

Thornton,  ampire,  November  5, 1874,  Fayette  Andereon  and  Wm.  Thompean 
Y.  Mexico,  No.  333,  Am.  Docket,  convention  of  July  4,  1868,  MS.  Op.  III. 
582.  This  case  came  before  Sir  Edward  Thornton  for  final  decision  on  the 
merits.  Dr.  Lieber's  opinion  not  having  fully  disposed  of  it. 

^^  The  umpire  is  satisfied  that  the  claimant  was  an  American 
citizen  when  he  went  to  Mexico,  and  does  not  think  that  he 
forfeited  his  citizenship  by  his  long  residence  and  by  acquiring 
real  property  in  that  republic,  or  by  his  not  taking  out  a  ^  carta 
de  seguridad,'  although  there  is  no  positive  evidence  that  he 
did  not  do  so." 

Thornton,  umpire.  Smith  Bowen  v.  Mexico,  No.  442,  Am.  Docket,  oonven- 
tion  of  July  4,  1868,  MS.  Op.  III.  586. 

"  The  umpire  is  of  opinion  that  with  regard  to  Mexico  the 
claimant  can  not  be  considered  to  be  a  citizen  of  the  United 
States.  The  umpire  has  always  held  that  the  purchase  of  real 
property  in  Mexico  gave  a  foreigner  the  right  to  call  himself  a 
Mexican  citizen  if  he  wished  to  be  so,  but  did  not  impose  upon 
him  the  obligation,  if  he  did  not  wish  it.  There  being  no  reg- 
ulation prescribed  for  carrying  out  the  law  upon  this  subject, 
the  f(»reigner's  silence  would  imply  that  he  wished  to  remain  a 
citizen  of  the  nation  to  which  he  previously  belonged. 

*^  But  in  this  particular  case  the  claimant  asked  to  be  al- 
lowed to  become  a  Mexican  citizen  for  the  purpose  of  being 
able  to  consummate  the  purchase  of  land  in  the  State  of  Ta- 
maulipas,  on  the  frontier.  The  i)ermission  was  granted  him, 
though  his  naturalization  papers  were  not  issued,  apparently 
because  he  failed  to  pay  the  legal  fees.    But  in  the  following 


^StUlman  D,  Willis  v.  Mexico,  No.  89,  Am.  Docket,  convention  of  July  4, 
1868,  MS.  Op.  IV.  587;  Vicente  Coetama  v.  Mexico,  No.  351,  Am.  Docket, 
MS.  Op.  III.  187,  IV.  601 ;  John  Jacob  Wenkler  v.  Mexico,  No.  856,  Am. 
Docket^  MS.  Op.  III.  25,  IV.  603. 
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year,  1863,  be  pnrcbased  real  property;  and  not  only  did  be 
purchase  it,  but  it  was  on  the  frontier,  where  foreigners  were 
prohibited  by  law  from  holding  real  property;  be  thus  doubly 
became  a  Mexican  citizen." 

Thornton,  nmpire,  Jane  26, 1876,  JamM  B,  L.  Prim  v.  Mexico,  No.  834, 
Am.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  473. 

"  Without  discussing  here  the  theory  about 
KatarUuation  not  ^^^^  retroactive  eflfect  of  naturalization  for  cer- 
HetroactiTe. 

tain  purposes,  I  believe  it  can  be  safely  denied 

in  the  odious  matter  of  injuries  and  damages.  A  government 
may  resent  an  indignity  or  injustice  done  to  one  of  its  sub- 
jects, but  it  would  be  absurd  to  open  an  asylum  to  all  who 
have,  or  believe  they  have,  received  some  injury  or  damage  at 
the  hands  of  any  existing  government,  to  come  and  be  natural- 
ized for  the  effect  of  obtaining  redress  for  all  their  grievances.'' 

Bertinatti,  umpire,  December  31,  1862,  Medina  ^  Son$  y.  Coeta  BUsa, 
convention  between  the  United  States  and  Coeta  Rica  of  July  2,  1860. 

3.  Citizenship  op  Mabbibd  Women. 

^<Mr.  Lizardi  died,  and  the  real  claimant  in 
raranurant  EfBMt  of  ^^^  ^5^^^  jg  ijjg  Jegatee,  the  heir  to  the  Mexican 
Hniband'8  tuen-  p^^^jj^jj  ^f  ^|j^  deceased's  estate,  of  which  the 
claim  against  Mexico  forms  a  part.  This  leg- 
atee was  Dona  Maria  de  Lizardi  del  Yalle,  who  olaims  thmngh 
her  husband,  Don  Pedro  del  Valle,  as  executor  to  Mr.  Lizardi's 
will.  It  is  not  shown  to  what  nation  Sr.  del  Yalle  belongs, 
but  the  nationality  of  the  wife  must  be  that  of  the  husband, 
and  it  is  nowhere  pretended  that  Sr.  del  Yalle  is  a  citizen  of 
the  CTnited  States.  As  therefore  Mr.  Lizardi's  niece  is  not  a 
citizen  of  the  United  States,  and  as  she  would  be  the  beneficiary 
of  whatever  award  the  commission  might  make,  the  umpire  is 
decidedly  of  opinion  that  the  case  is  not  within  the  jurisdic- 
tion of  the  commission.  Even  if  the  uncle,  Mr.  Lizardi,  had 
been  a  citizen  of  the  United  States,  which  the  umpire  does  not 
admit,  whatever  may  have  been  the  merits  of  the  case  the 
jurisdiction  of  the  commission  would  have  ceased  on  the  death 
of  Mr.  Lizardi'' 

Thornton,  nmpire,  Angnst  31,  1875,  M.  J,  de  Lizardi  v.  Mexico,  No.  146, 
Am.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VIII.  380. 

Mary  Biencourt,  u^e  Wilcoflf,  a  native  of  Louisiana,  married 
in  1850,  at  Brownsville,  Texas,  a  French  citizen  by  birth,  and 
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afterward  removed  with  him  to  Mexico.  It  appeared  that  as 
early  as  1855  they  were  engaged  in  keeping  a  hotel  at  Monterey, 
and  neither  the  hnsband  nor  the  wife  ever  resided  in  France 
or  in  any  of  its  dependencies  at  any  time  after  the  marriage. 
In  1865  the  hnsband  went  to  France  and  purchased  a  lot  of 
goods  for  sale  in  ^lonterey.  They  were  imported  at  Mata- 
moraSy  and  while  being  conveyed  to  Monterey  were  seized  by 
the  Liberal  forces  under  General  Escobedos,  and  confiscated. 
The  wife  claimed  for  half  the  value  of  the  goods  as  an  Ameri- 
can citizen. 

Mr.  Wadsworth,  the  United  States  commissioner^  observed 
in  the  first  place  that  it  might  be  held  that  the  husband  had, 
at  the  time  of  the  marriage,  lost  his  French  nationality,  since 
it  might  be  inferred  that  he  was  then  residing  out  of  France 
sans  esprit  de  retour.  But,  however  this  might  be,  he  was  of 
opinion  that  Mary  Biencourt  *'  did  not  lose  her  nationality  by 
the  fact  of  marriage  in  the  United  States.''  He  criticised  the 
statement  of  Phillimore  that  *'  the  wife  by  her  marriage  acquires 
the  nationality  of  her  husband,''  if  intended  to  apply  to  such 
a  case  as  that  of  the  claimant.  Referring  to  Go.  Litt.  31b; 
Gom.  Dig.,  Alien,  C.  1,  Dower  A.  2;  Bacon's  Abridgment, 
Alien,  Dower  A.;  Kelly  v.  Harrison^  2  Johns.  Gas.  29,  and 
Shanks  v.  Dupontj  3  Pet.  248,  he  said:  "Where  the  marriage 
is  within  the  jurisdiction  of  the  sovereign  and  the  residence 
there,  the  sovereign  is  interested  in  the  question  of  allegiance, 
and  it  can  not  be  dissolved  without  his  consent,  so  long  as  the 
wife  remains  within  the  jurisdiction."  Mr.  Wadsworth  held, 
however,  that  the  claim  was  invalid,  though  the  American  citi- 
zenship of  the  wife  should  be  conceded,  on  the  ground  that  the 
goods  when  seized  were  engaged  in  a  prohibited  trade  with  the 
enemy. 

Mr.  Palacio,  the  Mexican  commissioner,  concurred  in  reject- 
ing the  claim  on  this  ground.  On  the  question  of  citizenship 
he  said : 

''I  neither  believe  it  necessary  nor  is  it  my  intention  to 
express  my  opinion  on  the  general  question  whether  the  mar- 
ried woman  has  or  has  not  acquired,  by  the  fact  of  her  marriage, 
the  national  character  of  her  husband.  There  are  in  this  case 
some  particular  circumstances  which  distinguish  it  from  others 
and  cause  it  to  stand  on  its  own  grounds.  It  does  not  appear 
from  the  record  what  the  nationality  of  Pedro  Biencourt  was 
at  the  time  of  his  marriage  or  of  the  events  which  are  now 
under  consideration.    It  does  not  appear  either  that  at  the 
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moment  in  which  the  change  of  nationality  is  supposed  as  pos- 
sible, i.  e.,  at  the  time  of  the  marriage,  the  municipal  laws 
enacted  in  Mexico  and  in  the  United  States  concerning  this 
matter  were  conflicting,  and  that  consequently  it  was  neces- 
sary to  subject  them  to  the  superior  authority  of  the  law  of 
nations.  The  American  statutes  then  in  force  at  the  place  of 
marriage  were  not  contradicted  by  the  statutes  of  another 
country,  the  enforcement  of  which  might  have  been  claimed  as 
preferable.  And,  finally,  the  husband  of  this  claimant  did  not 
take  her  to  his  own  country  nor  give  her  there  that  domicil 
which  is  required  to  change  the  national  character.  Taking 
into  due  consideration  the  aforesaid  circumstances,  I  do  not 
form  a  separate  opinion  about  the  nationality  of  this  claimant, 
and  I  admit  that  her  claim  could  be  submitted  to  us." 

<^  Claimant  is  the  wife  of  a  French  subject,  and  has  been 
domiciled  with  her  husband  in  France  for  more  than  five  years. 
By  the  French  law  she  is  naturalized  in  France,  and  I  am  of 
opinion  the  consent  of  the  United  States  must  be  inferred 
to  this  transfer  of  her  allegiance.  For  the  reason,  therefore, 
that  she  is  not  a  citizen  of  the  United  States  the  claim  is  dis- 
missed." 

Wads  worth,  commissi  oner,  delivering  the  opinion  of  the  oommission, 
Eulalia  Adorea  de  Bertherand  y.  Mexico,  No.  475,  Am.  Docket,  oonyention 
of  July  4,  1868,  MS.  Op.  V.  10. 

<^  Felix  Maxan,  with  whom  the  claim  originated,  was  a  citi- 
zen of  the  United  States,  as  was  also  his  son,  l^estor;  but  the 
daughter  Lodoiska,  being  married  to  a  Spaniard,  is  not  a 
citizen  of  the  United  States,  and  the  commission  cannot  take 
cognizance  of  her  part  of  the  claim  in  accordance  with  the 
terms  of  the  convention  by  which  it  is  limited  to  the  consider- 
ation of  <  all  claims  on  the  part  of  corporations,  companies,  or 
private  individuals,  citizens  of  the  United  States,  upon  the 
government  of  the  Mexican  Republic,'  etc." 

Thornton,  nmpire,  Ang  19,  1875,  Heira  of  Felix  Maxan  v.  MexioOt  No.  182, 
Am.  Docket,  convention  of  July  4,  1868;  4  MS.  Op.  301.  S.  P.,  Thornton, 
umpire,  March  27, 1875,  Heirs  of  John  Toung  v.  Mexico,  No.  691,  Am.  Docket, 
MS.  Op.  IV.  618;  Thornton,  nmpire,  Ang.  31, 1875,  3f.  J.  Uzardi  v.  Mexico, 
No.  146,  Am.  Docket,  MS.  Op.  VII.  380. 

C,  a  native  citizen  of  the  United  States,  presented  a  claim 
against  the  United  States  as  executrix  and  sole  devisee  and 
legatee  of  a  British  subject,  who,  at  the  time  of  his  death,  in 
1868,  had  a  claim  against  the  United  States  for  cotton  alleged 
to  have  been  destroyed  or  carried  away  by  the  military  or 
6627~Vol.3 ^23 
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naval  forces  of  that  govemment  in  Lonisiana  and  Arkansas 
in  1864.  Counsel  for  the  United  States  demorred  to  the 
memorial  on  the  gronnd  that  the  claimant  had  no  standing 
before  the  commission  by  reason  of  the  allegiance  of  her  de- 
ceased hasband. 

Counsel  for  Great  Britain,  in  answer  to  the  demurrer^  argued 
that  O.y  by  her  marriage  with  a  British  subject,  became,  by 
international  law,  as  well  as  by  the  municipal  law  of  Great 
Britain,'  a  British  subject;  that  the  municipal  law  of  the 
United  States^  gave  to  the  marriage  of  an  alien  woman  with 
a  citizen  of  the  United  States  the  etlect  of  naturalization;  that 
while  the  act  of  parliament  of  May  12,  1870,  provided  for  the 
readmission  to  British  nationality  of  ^'a  widow,  being  a  natural- 
bom  British  subject,  who.  has  become  an  alien  by  or  in  conse- 
quence of  her  marriage,"  the  statutes  of  the  United  States 
contained  no  similar  provision. 

The  commission,  Mr.  Frazer  dissenting,  overruled  the  de- 
murrer. 

Martha  AC  Calderwood,  executrix,  etc,  ▼.  The  United  States,  Ko.  360,  Am. 
and  Br.  Claims  Com.,  treaty  of  May  8, 1871,  Howard's  fieport,  18;  llale's 
Keport,  18. 

Hale  says:  ''In  the  case  of  Mrs.  Calderwood,  No.  860,  ohdmant  was  a 
native-bom  citizen  of  the  United  States,  bad  intermarried  with  a  Britidi 
subject  who  was  since  deceased,  and  had  always  been  domicUed  in  the 
State  of  Louisiana.''  Hale  (Report,  17)  also  says :  '* In  the  cases  of  Eliza- 
beth X.  H,  Bowie  v.  The  United  States,  No.  320,  Martha  M.  Calderwood  ▼.  Same, 
No  360,  Martha  M,  Tooraen  v.  Same,  No.  184,  and  others,  it  was  held  that 
the  national  character  of  a  married  woman  is  governed  by  that  of  hA 
husband  in  all  cases,  irrespective  of  domicil;  and  that  on  the  death  of 
the  husband  the  national  ebaracter  of  the  widow  acquired  by  marriage 
remains  unchanged.  From  this  conclusion  Mr.  Commissioner  Frazer  dis- 
sented in  the  case  of  a  widow  of  American  origin  who  had  always  remained 
domiciled  within  the  United  States,  holding  that  in  such  case,  upon  the 
death  of  her  British  husband,  her  original  national  character  reverted.  In 
tbe  case  of  Mrs.  Bowie,  No.  320,  the  claimant  was  by  birth  a  British  sub- 
ject, but  was  at  the  time  of  the  alleged  injuries  the  widow  of  a  citizen  of 
the  United  States,  and  domiciled  in  the  insurrectionary  State  of  Virginia, 
and  before  the  filing  of  her  memorial  had  again  intermarried  with  a  citi- 
zen of  the  United  States,  who  was  still  living  and  there  domiciled.  Her 
claim  was  disallowed,  all  the  commissioners  agreeing.  In  the  case  of  Mrs. 
Tooraen,  No.  184,  claimant  was  by  birth  a  British  subject,  her  husband  at 
the  time  of  marriage  being  a  subject  of  Sweden,  but  naturalized  as  a  citi- 
zen of  the  United  States  subsequent  to  the  marriage.  Claimant  and  her 
husband  were  both  domiciled  firom  the  time  of  marriage  within  the  United 
States.    Her  claim  was  unanimously  dismissed.'' 

» Act  of  7  and  8  Vict.  c.  66,  sec.  16. 
•Act  of  February  10, 1855. 
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^^In  the  case  of  Jane  L.  Brand,  No.  180,  wbich  was  a  claim 
for  allied  wrongful  imprisonment  and  appropriation  of  the 
claimant's  property  at  l^ew  Orleans,  it  appeared  that  claimant, 
a  native  of  Ireland,  had  been  for  several  years  domiciled  in 
New  Orleans.  She  there  married  in  1838  a  citizen  of  the 
United  States,  who  died  in  1849,  and  she  had  since  remained 
his  widow  and  contlnaed  domiciled  in  New  Orleans.  Her 
memorial  alleged  that,  though  married  to  an  American  citizen, 
^she  never  in  any  manner  adopted  his  nationality;'  that  after 
his  death  she  uniformly  claimed  the  character  of  a  British 
subject;  and  that  in  August  1862,  before  the  commission  of 
the  acts  complained  of,  or  a  part  of  them,  she  had  made  proof 
of  her  character  as  a  British  subject  before  the  British  consul 
at  New  Orleans,  and  been  duly  registered  as  such. 

^^On  the  part  of  the  claimant  it  was  contended  that  at  the 
time  of  the  claimant's  marriage  and  of  the  death  of  her 
husband,  and  up  to  the  passage  of  the  act  of  the  United  States 
Congress  of  10th  February  1855  (10  Stats,  at  L.  604),  the 
claimant  was  not  by  the  laws  of  the  United  States  a  citizen  of 
those  States,  the  act  of  1855  being  the  first  to  give  such  status 
to  an  alien-born  woman  by  her  marriage  to  a  citizen  of  the 
United  States.  That  up  to  the  conclusion  of  the  naturaliza- 
tion convention  of  13th  May  1870  between  the  United  States 
and  Great  Britain  (16  Stats,  at  L.  775),  and  the  supplemental 
convention  of  23d  February  1871  between  the  same  nations 
(17  id.  841),  no  provision  existed  for  the  manner  in  which  a 
British  subject  who  had  married  a  citizen  of  the  United  States 
should,  upon  becoming  a  widow,  reclaim  her  original  nation- 
ality. That  the  universal  custom  among  nations,  founded  upon 
international  comity,  if  not  upon  international  law,  allowed 
such  widow  to  choose  whether  she  would  retain  the  nationality 
of  her  deceased  husband  or  return  to  that  of  her  birth.  That 
Mrs.  Brand,  by  always  claiming,  after  her  husband's  death, 
the  condition  of  a  British  subject,  and  by  registering  herself 
as  such  in  the  consulate  at  New  Orleans  in  1862,  had  done  all 
that  was  necessary  to  enable  her  to  reassume  her  original 
national  character;  and  that  it  was  not  necessary  for  her  to 
avail  herself  of  the  provisions  of  the  conventions  of  1870  and 
1871  in  order  to  disclaim  and  repudiate  any  alleged  condition 
of  American  citizenship  acquired  by  her  marriag'e. 

^^Her  Ms^esl^'s  counsel  cited  the  case  of  Kelly  v.  Owen  (7 
WalL496). 
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"On  the  part  of  the  United  States  it  was  contended  that, 
under  the  principles  recognized  by  the  commission  in  the  cases 
of  Mrs.  Galderwood,  No.  360,  and  others,  it  was  settled  that  the 
national  character  of  a  married  woman  was  in  all  cases  deter- 
mined by  that  of  her  hasband ;  and  that  such  national  charac- 
ter, once  acquired  by  marriage,  continued  on  the  death  of  the 
husband.  That  this  doctrine  had  always  prevailed  in  Great 
Britain,  as  well  as  elsewhere,  where  the  domicil  of  the  wife 
and  widow  had  continued  to  be  that  of  the  husband's  nation- 
ality; and  that  by  no  treaty  stipulation  or  law,  municipal  or 
international,  was  the  widow  ever  allowed  to  reclaim  her  origi- 
nal nationality  while  still  domiciled  within  the  nationality  of 
her  husband,  until  the  conventions  of  1870  and  1871;  and  that 
by  those  conventions  she  could  only  reclaim  her  original  na- 
tionality in  the  form  provided  by  the  convention  of  1871,  which 
in  the  case  of  Mrs.  Brand  had  never  been  done.  That  she 
was,  therefore,  both  at  the  time  of  the  commission  of  the  al- 
leged wrongs  and  at  the  time  of  the  presentation  of  her  memo- 
rial, a  citizen  of  the  United  States. 

"The  commission  unanimously  sustained  the  doctrine  main- 
tained on  behalf  of  the  United  States,  and  dismissed  the  claim 
for  want  of  jurisdiction.'^ 

Jane  L.  Brand  y.  The  United  States,  No.  180,  Am.  and  Br.  Claims  Com., 
treaty  of  May  8,  1871,  Hale's  Report,  18.  See  also  Howard's  Report,  20, 
337,338. 

Elise  Lebret,  a  native  of  France,  presented  to  the  commis- 
sion under  the  treaty  between  the  United  States  and  France 
of  January  15, 1880,  a  claim  (No.  173,  French  docket)  against 
the  United  States  for  the  appropriation  and  destruction  of 
property  by  forces  under  the  command  of  General  Banks  dur- 
ing the  civil  war.  The  agent  of  the  United  States  demurred 
to  the  claim,  on  the  ground  that  it  appeared  by  the  memorial 
that  the  claimant  was  married  to  a  citizen  of  the  United  States, 
with  whom  she  owned  in  community  the  prox)erty  that  was  de- 
stroyed, and  that  her  nationality  followed  that  of  her  husband. 

The  admitted  facts  in  regard  to  the  claimant's  citizenship 
were  as  follows : 

**1.  That  the  memorialist,  Elise  Lebret,  was  born  at  Metz,  department 
of  Moselle,  France,  the  24th  day  of  March  1809. 

'*  2.  That  she  was  married  in  the  city  of  New  Orleans,  Louisiana,  April  13, 
1841,  to  Pierre  Lebret. 

^'3.  That  at  the  time  of  the  marriage  Pierre  Lebret  and  Elise  Lebret 
were  both  citizens  or  subjects  of  France. 
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"i.  That  the  said  Herre  Lebret  was  naturalised  and  became  a  citizen 
of  the  United  States  in  the  year  1846. 

"5.  That  he  died  May  15, 1879. 

''6.  That  from  the  date  of  his  marriage  until  his  death  he  and  his  wife 
resided  in  the  United  States,  and  that  the  residence  of  the  wife  in  the 
United  States  has  continned  to  the  present  time. 

**  7.  That  the  said  Elise  Lebret  protested  against  the  act  of  her  husband 
in  becoming  a  citizen  of  the  United  States,  and  declared  her  intention  to 
remain  a  French  citizen. 

''8.  That  the  said  Elise  Lebret,  the  22d  of  January  1872,  appeared 
before  the  French  consnl  at  New  Orleans  and  made  a  declaration  that 
she  intended  to  preserve  her  nationality  as  a  citizen  of  France,  in  con- 
formity to  the  treaties  between  France  and  Germany  of  the  10th  of  May 
and  the  11th  of  June  1871." 

GouDsel  for  the  United  States,  in  his  opening  brief,  referred 
to  the  act  of  1855,  afterwards  embodied  in  section  1994  of  the 
Eevised  Statutes  of  the  United  States,  which  provides  that 
"  any  woman  who  is  now'  or  may  hereafter  be  married  to  a 
citizen  of  the  United  States,  and  who  might  herself  be  law- 
fully naturalized,  shall  become  a  citizen;"  and  to  the  case  of 
Kelly  V.  Owen  (7  Wallace,  496),  in  which  the  Supreme  Court  of 
the  United  States  construed  the  statute  of  1855  as  conferring 
upon  a  married  woman  bom  in  another  country  all  the  rights 
of  a  citizen  whenever  her  husband  had  been  naturalized  under 
the  laws  of  the  United  States. 

Special  counsel  for  the  claimant  admitted  that  by  the  law  of 
the  United  States  the  memorialist  was  a  citizen  of  the  United 
States,  but  contended  that  the  case  should  be  governed  by 
the  law  of  France.  He  quoted  the  nineteenth  article  of  the 
Code  Kapoleon,  which  provides  that  "  a  French  woman  who 
marries  a  foreigner  accepts  the  condition  of  her  husband,"  and 
cited  authorities  to  support  the  position  that  this  article  was 
to  be  so  construed  as  to  refer  to  the  condition  of  the  husband 
at  the  time  of  marriage,  and  that  no  subsequent  act  of  his  by 
which  his  own  nationality  was  changed  could  affect  the  wife. 
It  was  admitted  that  the  French  authorities  were  divided  upon 
this  question,  some  contending  that  upon  the  marriage  of  a 
French  woman  she  was  bound  not  only  to  accept  the  existing 
nationality  of  the  husband,  but  also  to  accept  any  other  nation- 
ality which  he  might  subsequently  assume.^  But  in  answer  to 
this  contention  counsel  quoted  Stoicesco,  who,  in  his  Etudes 


^  Pmdhon,  Treatise  on  States  and  Persons,  T.  1,  pp.  126  and  452;  Foelix 
Droit  International,  T.  1,  p.  93;  Massie  Droit  Comm.,  T.  1,  p.  Ill,  No.  48 j 
M.  Yerambon  in  "  Bevue  Pratique,"  T.  8,  p.  50,  et  seq. 
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de  Naturalisation^  p.  278,  denies  the  broad  constraction  given 
to  article  19  of  the  Code  Napoleon,  and  maintains  the  doctrine 
that  the  <^  change  of  nationality  which  operates  on  the  state 
of  the  woman  by  her  marriage  with  a  man  of  different  nation 
ality  takes  place  the  moment  she  is  married.  This  change  is 
snpx>osed  to  be  effected  through  the  consent  of  the  woman,  and 
the  presumption  is  justifiable,  because  she  knows  the  nation- 
ality of  her  future  husband  at  the  time  of  her  marriage.  She 
can  then  judge  whether  the  change  suits  her;  but  it  is  impos- 
sible to  give  to  her  consent  a  larger  comprehension.  It  is  not 
probable  that  the  woman  would  accept  blindly  in  advance  all 
the  conditions  which  her  husband  might  please  to  take  upon 
himself.''  Counsel  for  the  claimant  also  referred  to  the  case  of 
Mrs.  Preto,  the  wife  of  a  subject  of  Spain  but  the  daughter 
of  Judge  Griffith,  a  citizen  of  the  United  States  and  of  the 
State  of  New  Jersey.  Upon  the  death  of  Mr.  Preto,  Mrs. 
Preto  and  her  daughter  returned  to  the  United  States  and 
asserted  a  claim  to  citizenship,  notwithstanding  Mrs.  Preto's 
marriage  to  a  Spanish  subject.  Attorney-General  Bates,  in  a 
letter  to  the  Secretary  of  State  dated  the  6th  of  August  1802, 
sustained  the  claim  of  Mrs.  Preto.  Other  authorities  were 
cited  in  support  of  the  same  position. 

Counsel  for  the  United  States  contended  that  the  only  ques- 
tion before  the  commission  was:  Did  Elise  Lebret  become 
a  citizen  of  the  United  States  by  virtue  of  the  citizenship  of  her 
husband!  In  the  opening  brief  for  the  United  States  it  was 
claimed  that  by  the  laws  of  the  United  States  the  memorialist 
was  a  citizen  of  the  United  States.  That  point  was  conceded 
by  counsel  for  the  claimant  in  reply.  It  was  only  neces- 
sary, therefore,  to  inquire  whether  the  memorialist  was  at  the 
same  time  a  citizen  of  France.  As  there  was  no  reference  in 
the  brief  of  counsel  to  any  provision  of  the  code  of  France  on 
the  subject,  counsel  for  the  United  States  assumed  that  no 
such  specific  provision  existed.  As  to  article  12  of  the  Code 
Napoleon,  which  declares  that  a  foreigner  who  marries  a 
Frenchman  accepts  the  condition  of  her  husband,  and  article 
19,  counsel  for  the  United  States  maintained  that  it  was  the 
policy  of  the  code  to  give  unity  to  the  family  in  the  matter  of 
citizenship  and  to  make  the  nationality  of  the  husband 
supreme.  He  declared  that  if  Mrs.  Lebret  did  not  become  an 
American  citizen  by  the  naturalization  of  her  husband,  then 
the  wives  of  all  French  immigrants  to  the  United  States  who 
had  become  American  citizens  since  marriage  were  yet  citizens 
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of  France.  He  quoted  the  opinion  of  Chief  JuRtice  Cockborn 
in  his  work  on  Kationality  (p.  211),  in  which  his  lordship  con- 
siders the  provisions  of  the  Code  Napoleon,  and  maintains  that 
*Hhe  consent  given  by  the  wife  on  marriage  to  exchange  her 
nationality  for  that  of  the  husband  may  be  taken  as  equally  ap* 
plyiug  to  any  nationality  which  he  may  afterwards  acquire  in 
the  place  of  the  former  one." 

It  was  further  contended  by  the  counsel  for  the  United 
States  that  the  claimant  had  lost  her  French  citizenship  by 
long  residence  in  the  United  States  without  the  intention  to 
return  to  France.  Article  17  of  the  Code  Napoleon  provides 
that  French  citizenship  shall  be  lost  by  doinicil  in  a  foreign 
country  without  intention  of  returning.  The  record  showed 
that  Mrs.  Lebret  had  been  a  continuous  resident  of  the  United 
States  for  more  than  forty  years.  Upon  these  facts  counsel 
for  the  United  States  contended  that  she  was  residing  in  the 
United  States  without  the  intention  of  returning  to  France. 
In  conclusion,  it  was  maintained  by  the  counsel  for  the  United 
States— 

"  1.  That  the  harden  is  upon  the  memorialist  to  prove  heyond  a  reason- 
ahlo  donht  that  she  is  a  French  citizen. 

"2.  That  hy  the  naturalization  of  Pierre  Lehret  his  wife  hecame  a 
citizen  of  the  United  States. 

''3.  That  the  Code  Napoleon,  and  the  views  of  commentators  npon 
that  Code,  do  not  justify  the  conclusion  that  she  is  a  citizen  of  Fraooe. 

"4.  Ihat  her  continued  residence  in  this  country  for  forty  years,  and 
under  circumstances  justifying  the  conclusion  that  she  had  no  iutention 
of  returning  to  France,  h  s  subjected  her  to  the  exclusion  from  French 
citizenship  contemplated  by  Article  XVII.  of  the  code. 

"5.  That  the  true  rule  of  construction  is  this:  When  the  treaty  pledges 
compensation  by  France  to  citizens  of  the  United  States  it  rei'cTA  to  those 
persons  only  whose  citizenship  in  the  United  States  is  not  qualified  or 
compromised  by  allegiance  to  France,  and  that  when  the  treaty  pledges 
compensation  by  the  United  States  to  citizens  of  France  reference  is  made 
to  those  persons  only  who  are  not  only  citizens  of  France,  but  who  are 
also  not  included  among  the  citizens  of  the  United  States. 

''It  can  not  be  assumed  of  either  government  that  it  intended  to  com- 
pensate persons  whom  it  claims  as  its  own  citizens,  and  that  through  the 
agency  of  another  government.'' 

The  Marquis  de  Chambrun,  counsel  for  France,  maile  an  oral 
argument  before  the  commission,  iu  which  he  supi>orted  the 
following  propositions: 

*'l8t.  Article  19  of  the  Code  Napoleon  declares  that  the  French  woman 
who  marries  a  foreigner  accepts  the  condition  of  her  husband.  But  the 
oomdUUm  is  his  nationality  at  the  time  of  the  marriage.    No  sab«eqnent 
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change  of  his  nationality  affects  that  of  the  wife  unless  she  willingly  Joins 
in  the  act,  or  is  nataralized  separately.  (Conrt  of  Appeals,  Paris,  Jane  21, 
1818,  S.  18,  2,358;  Delmolomb,  ZacharisB,  226,  228;  Valette  on  Prondhon, 
Note  A,  vol.  5, 126;  Demangeat  on  Foelix,  T.  1,  page  93;  Merlin  Repertoire, 
Stoicesco,  p.  278.) 

''2d.  By  the  laws  of  the  United  States,  an  American  woman  marrying 
an  alien  remained  an  American  woman;  only  her  civil  status  was  changed. 
(Shanks  v.  Dupont  et  al.,  3  Peters,  246;  Opinion  of  Attorney-General  Bates 
in  the  case  of  Mrs.  Preto,  Attorney-General  Opinions,  vol.  10,  p.  321; 
Attorney -General  Taft  in  case  of  Mary  d' Ambrosia,  ifr.,  vol.  15, 600.) 

''3d.  The  act  of  Congress,  February  10,  1855,  made  no  alteration  in  the 
law  that  marriage  of  an  American  '^  oman  to  a  foreigner  did  not  change 
her  nationalty. 

"Andy  further,  the  principles  of  international  law  as  established  by  the 
Mexican  Claims  Commission  do  not  recognize  changes  of  nationality  by 
mere  operation  of  law  on  the  part  of  the  country  where  the  alien  resides. 
(Anderson  and  Thompson  v,  Mexico,  opinion  of  Dr.  Lieber,  umpire.) 

"4th.  The  United  States  has  never  adhered  to  the  general  rnle  of  the 
continental  nations  that  the  nationality  of  the  wife  follows  the  condition 
of  the  husband  at  the  time  of  marriage. 

"  Bat  has  only  availed  of  that  rule  in  the  reception  of  new  citizens,  not 
admitting  its  force  or  effect  as  to  its  own  citizens. 

"5th.  The  rule  of  naturalization,  in  so  far  as  it  is  public  law  and  as  it 
has  been  generally  held  and  exercised  by  nearly  all  the  continental  nations 
of  Europe,  is  that  it  must  be  actual,  and  by  formal  and  solemn  act.  Noth- 
ing short  of  this  will  confer  to  all  intents  and  purposes  a  new  nationality, 
and  at  the  same  time  destroy  the  old.  Implied  naturalization  is  not  known 
or  permitted.  (Cockbum  [p.  184]  and  the  French  authorities  already 
quoted.)" 

The  demurrer  of  the  United  States  was  sustained  by  the 
decision  of  all  the  commissioners,  in  a  naked  opinion,  without 
argument  or  reasons.  An  opinion  was  given,  however,  by 
M.  de  Geofroy,  commissioner  for  France,  who  placed  his 
assent  upon  the  ground  that  the  claimant  had  lived  in  the 
United  States  for  more  than  forty  years;  that  she  had  not  indi- 
cated any  disposition  to  return  to  France;  that  she  and  her 
husband  had  accumulated  a  large  estate,  which  had  enjoyed 
the  protection  of  the  Government  of  the  United  States;  that 
she  had  not  in  any  manner  contributed  to  the  interests  of 
France,  and  that  her  attachment  to  that  country  was  too  pla- 
tonic  to  justify  France  in  demanding  compensation  for  the 
losses  she  had  sustained. 

The  commissioner  for  the  United  States  submitted  an  opin- 
ion, with  authorities  and  arguments,  in  support  of  the  position 
that  Elise  Lebret  became  an  American  citizen  by  the  natu- 
ralization of  her  husband  in  1846. 
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The  opinion  of  M.  de  Geofroy  was  as  follows: 

''La  reclamation  Lebret  Boolcve  la  question  de  sayoir  si  one  femme  pent 
retenir  une  nationality  diff^rente  de  celle  de  son  mari,  non  pas  an  moment 
da  mariage — snr  se  point  I'art.  19  da  code  civil  franvais  est  formel,  et  la 
plapart  des  legislations  dtablissent  aujoard'hni  avec  Ini  que  la  femme 
qui  eponse  an  stranger  suit  la  condition  de  son  mari—mais  pins  tard,  si 
celai-ci  venait  &  acqa^rir  nne  nationality  nonvelle  et  impr^vae  par  la 
femme  lorsque  celle-ci  s'est  CDgag^e. 

''  Hon  Honorable  Collogue  est  d'avis  que  cette  naturalisation  posterieare 
entralne  forc^ment  celle  de  la  femme,  et  que  les  efifets  en  sont  les  m^mes 
pour  elle  qae  lorsqu'en  se  mariant  et  en  connaissance  de  cause  elle  a 
accepts  de  suivre  la  condition  de  son  mari.    A  Tappni  de  sa  th^se  11  passe 

d'abord  en  revue  et  compare  h  celle  de  France  les  diverses 
"^SiriTelSjil!^"    legislations  des  Etats-Unis,  de  TAngleterre,  de  I'ltalie, 

de  la  Russie,  de  la  Prusse  et  de  VEspagne.  II  ne  me 
semble  pas  que  les  citations  qu'il  en  foumit  soient  toutes  egalement  con- 

cluantes.  La  loi  russe  declare,  il  est vrai,  la  naturalisa- 
^6^hJ!liL»*d^^**T'**^'*  forcee;  mais  la  loi  anglaise  est  ambigUe;  le  texte 

des  lois  prussienne  et  espagnole,  comme  celui  du  code 
fran^aiS;  ne  s'applique  clairement  qu'^  la  condition  dn  mari  au  moment 

du  manage;  seule  la  loi  d'italie  aborde  la  difficult^ 
Dltalie.  mais  ne  la  tranche  qn'ii  mottle  et  centre  I'opinion  de 

mon  collogue,  lorsqu'elle  dit:  Codice  civile.  Lib.  I, 
Tit.  I,  Artie.  II,  "la  femme  et  les  enfants  mineurs  de  celui  qui  a  perdu  la 
nationalite  (italienne)  deviennent  etraugers  h  mains  quHU  Waient  continue 
ii  rtaider  dana  le  RoyaumeJ^  Qu'il  s'agisse  de  la  perte  de  la  nationalite  an 
moment  du  mariage  ou  posterieurement  an  mariage,  la  femme  et  1^8  enfants 
italiens  ne  sont  done  pas  forcement  naturalises  h  la  suite  du  p^re ;  ils 
peuvent  eviter  de  I'Stre  en  continuant  ii  resider  en  Italic;  mais  comme 
d*autre  part  le  Code  italien  ainsi  que  tons  les  autres  impose  k  la  femme 
Pobligation  de  rdsider  avec  son  mari,  il  s'ensuit  que  la  separation  de 
nationalite  ne  doit  pouvoir  s'etablir  qaa'vec  le  consentement  de  ce  dernier, 
et  que  c^est  seulement  une  facilite  qu'on  a  entendu  menager  dans  la  pra- 
tique aux  nombreuses  families  italiennes  qui  emigrent  h  I'etranger. 

"Quant  h  la  loi  americaine  elle  foumit  des  argu- 
loi  am^rioaine,   »er*it  ^^^^8  dans  les  deux  sens. 

ri^dJUd^^^^       it     "^'-  ^®  -^^^^  ^^^*^  ^^^^  ^^*-  '"^^^  United  States 

fa^,^  has  no  law  upon  the  subject  of  American  woman  who 

marry  foreigners,  and  does  not  say  that  they  shall  or 

shall  not  follow  the  nationalty  of  their  husbauds.'    Mais  si  sur  ce  point 

comme  Bur  beauconp  d*autres  il  n*y  a  pas  de  loi  ecrite  aux  Etats-Unis,  la 

contume  y  consacre,  plus  que  partout  ailleurs,  cela  est  notoire,  le  principe 

de  Findependance  et  des  droits  personnels  de  la  femme ;  non  seulement  il 

y  est  admis  que  la  femme  americaine  en  contractant  maringe  ne  perd  pas 

sa  nationalite  americaine,  mais  encore  le  droit  de  se 

Cnnoli's  Cironit  Court  naturaliser  de  son  propre  chef  et  sans  le  consente- 

wtSlir*'RL^  XVI   ™®°*  ^^  ^^^  m&Ti  lui  ete  reconnu  en  plusieurs  occa- 

n.617.  '  sions.     (Washington   Circuit  Court,   December,  1806; 

Marianne  Pic;  New  York  Supreme  Court,  1837,  Priests 

V.  Cummings.) 
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''An  surplus,  la  loi  oa  la  ooutame  am^ricaine  utile  k  oonaulter  poor 
r^tnde  de  la  question  ne  saurait  pas  plus  que  celles  d'Augleterre,  dltalie 
ou  de  Prnsse  faire  autorit^  pour  la  r^eoudre,  et  Je  lui  demaode  la  permis- 
sion de  la  remarquer  en  passant,  c'est  I'erreur  capitate  de  mon  H'ble  Col- 
Irgue  de  pr^tendre  en  faire  d^p«ndre  la  decision  que  nous  sommes  appel^ 
ik  rendre  a^jourd'hui.  Continuant  k  ohercber  see  preuves  daus  la  legisla- 
tion am^ricalne,  11  invoque  la  loi  qui  r^gle  la  naturalisation  et  au  nom  du 
priiicipe  incontestable  que  obaque  ^tat  a  le  droit  de  l^gif^rer  sonyeraine- 
ment  cbez  lui  et  de  determiner  les  conditions  en  vertu  desquelles  on  y 
acquiert  la  nationality,  il  en  conclnt  que  dn  moment  oti  cette  loi  declare 
que  la  femiiie  de  I'dtranger  naturalist  am^rioain  devient  americaine  la 
d«  cision  est  finale,  et  qu'aucun  Gouvemement  n'a  rien  k  y  voir.  C'eet 
r^soudre  la  qneetion  par  la  question.  Un  etat  ne  pent  l^gif^rer  que  sur 
leH  personnes  qui  lui  appartiennent  et  qn'k  partir  du  moment  oil  elles  lui 
appartiennent;  or  nous  nous  trouvons  id  en  presence  d'uu  ressortissant 
firanvais  qui  veut  rester  fran^ais,  appel^s  k  decider  s'il  a  ou  n'a  pas  alien^ 
la  quality  de  franyais.  II  faut  done  oonnaltre  avant 
La  loi  &aii9«iM  senle  ^^^  ^^  ^^  ^^  i^j  j^  i^-^  fian^aise.    C'est  k  la  loi 

Pdut   dAtomindr   l6.-  •<•  «  ^ 

■tatut  MrtoiuMl  d'mi  ^*  ^  ^*  Justice  franyaise  seules  que  nous  devons  nous 

rttMortiMMitfranfaift.  adresser  pour  savoir  si  nne  fran^aise,  si  la  dame  Lebret, 
Loi  Fran9«iM  pas  plus  ali^n^  ou  conserve  les  droits  de  sa  nationality  d'origine. 

d^oitiToquoloflaatros.  <«i^  ©ocle  Napoleon  est  muet  k  cet  ^gard,  et  la  qnes- 
^t"*^^!^  tkLri"*"  **®°  ®®*  controversee.    Dans  Topinlon  de  jurisconsnltes 

prdMooo.  **  *°  eminen  ts,  I'art.  19  s'applique  seulement  k  la  <  condition  * 

du  marl  connue  lors  du  manage;  11  ne  vise  pas  les 
cbangements  que  cette  condition  pourrait  subir  par  suite  des  determina- 
tions postedeures  du  mari,  et  que  la  femme  etait  dans  rim|>ossibilite  de 
prevoir  lorsqu'elle  a  donne  son  consentement  au  manage;  ils  soutiennent 
que  la  naticmalite  est  personnelle  et  ne  pent  ^tre  cbangee  que  par  nn  acte 
de  la  volonte  pei*8onne1]e  de  Tun  comme  de  Pautre  eponx;  repondant  enfin 
k  Tobjection  tiree  de  la  situation  anormale  qu'une  separation  de  nationa- 
lite  creerait  dans  la  famille,  ils  assimilent  cette  situation  k  celle  oreee  par 
la  difference  de  religion,  par  la  separation  de  biens. 

**  La  cour  Imperials  de  Doual  s'eet  prononoee  dans  ce  sens  dans  Taffaire 
Hanel,  C.  Hauel,  3  aoftt  1858. 

"  'Attendu  en  droit  que  si  aux  termes  de  Fart.  19  dn  code  Napoleon  la 
femme  fran^aise  perd  cette  qualite  et  suit  la  condition  de  son  mari  en 
epousant  un  etranger  parce  qn'elle  renonce  alors  volontairement  k  sa 
nationalite,  U  en  est  aiitremeiit  lorsque  son  mari  acquiert  sa  naturalisa- 
tion en  pays  etranger ;  que  dans  ce  cas  repouse  fran^aise  conserve  la 
qualite  dont  le  fait  personnel  de  son  mari  n'a  pu  la  priver.'    •     *-     • 

''Mais  plus  loin  poursnivant  ses  considerants  la  cour  %ioate:  'Attendu 
que  la  femme  Hauel,  nee  en  France  de  parents  fran^ais,  n'a  jamais  cease 
d'babiter  la  France  et  d'y  resider/  «*  •  •  distinction  importante  k 
noter  et  qui  semblerait  impliquer  la  condition  citee  plus  hant  da  code 
italien. 

''Les  partisans  de  Tunite  de  nationalite,  all^guent  le  vieux  principe  qui 
fait  dn  mari  le  cbef  et  le  representAut  unique  de  la  famille,  Tobligation  da 
domicile  commnn  imposee  k  la  femme,  les  inconveniens  que  preeenteralt 
au  point  de  vue  de  la  bonne  hannonie  entre  lea  epoax,  de  redaoation  etda 
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I'ayenir  dee  enfants  nne  sitoation  anssi  strange  qae  celle  d'nn  p^re  et 
d'ane  m?*re  appartenant  k  deux  nationalit^s  diflferentes  peat  ^tre  nn  jour  en 
guerre  et  euDemies,  etc. ;  ils  ont*eux  aiissi  des  arrets  en  leur  faveur.  (Arrdt 
de  ]a  chain bre  des  requites  du  14  avril  1818.  Arrtt  de  la  cour  de  Metz  da 
25  aoftt  1826.) 

**  On  pent  ohoisir  entre  les  deux  theories,  et  comnie  on  le  voit,  la  loi 
fhincaise  laisse  en  doute  le  point  de  droit  et  ne  rdsont  pas  plus  la  diflicnlt^ 
que  la  ]oi  am^ricaine. 

''De  tontes  oee  legislations  ^galement  incertaines 

**Bftti^ale.  pent-on  tlrer  nne  doctrine  Internationale  f    Evldem- 

ment  non,  et  je  m'^tonne,  Je  Tavone,  de  voir  mon 

Hon'ble  Coll^gne  rechercher  la  loi  pnbliqne  11^  oil  il 

^kt^^lnr  ^ll  ii'existe  pas  de  lojs  partioulllires. 

*^ialU.*  **^^  question  ^tant  insoluble  en  droit  c^est  done  'en 

6qait6'  que  nous  devons  la  d^ider  d'apr^  les  eiroon- 

stances  de  fait. 

"  Or  quelles  sont  ces  oirconstancesf 

"  La  femme  Lebret,  d'apr^s  Tacte  de  uaissance  qui 
Faite.  figure  au  dossier,  est  n^e  le  25  mars  1809,  k  Alzey,  d6- 

partement  du  Mont-Tonnerre,  provinces  Bh^nanes,  qui 
faisait  alors  partie  de  FEmpire  frauf  ais. 

"£lle  est  venue  anx  Etats-Unis  h  nne  ^poqne  indt^termin^e ;  ant^^rieure- 
ment  ii  1841  elle  ^tait  6tablie  k  Bayou  Sara  dans  la  Louisiane  oil  elle  avait 
un  magasin  de  lingerie. 

"Le  13  avril  1841,  elle  ^ponsa  k  la  Nouvelle-Orl^ans,  Pierre  Lebret, 
frangais,  r^sidant  ^galement  dans  la  Louisiane.  Pierre  Lebret  poss^^dait 
5,000  dollars;  elle  apporta  dans  la  communaut^  la  valeur  ile  son  magasin, 
plus  nne  somme  de  1,300  dollars.  Imm^diatement  apr^s  son  mariage  elle 
alia  vivre  avec  son  mari  sur  la  paroisse  de  West  Feliciana,  oh  le  Sr.  Lebret 
forma  une  plantation  au  milieu  des  bois,  nomm^e  Fancy  Point. 

''Quatre  mois  auparavant,  c'est-4-dire  le  19  d^cembre  1848,  Lebret  avait 
fait  une  V^^  d^laration  dUntention  d'adopter  le  nationality  am^ricaine. 
Donnat-il  connaissance  k  sa  future  de  cette  d-marche  si  importante  pour 
Tavenir  du  manage,  on,  appr^bendant  ses  objections,  la  lui  a-t-il  cach^ef 
On  ne  le  dit  pas ;  qnoiqu'il  en  soit,  apr^s  3  ann<^es  r^volues,  le  23  mai  1844, 
il  compieta  sa  naturalisation.    II  est  mort  en  1879  citoyen  am^ricain. 

"Madame  Lebret  affirme  qu'elle  n'a  pas  consenti,  en  ce  qui  la  concemait 
k  la  naturalisation  de  son  mari ;  qu'elle  a  toujours  protests  de  son  intention 
de  rertor  fran^aise  et  us^  de  tons  les  moyens  en  son  ponvoir  pour  conserver 
sa  nationality  d'origine;  k  oet  effet,  le  22  ootobre  1862,  elle  s'est  fait  d6li- 
vrer  par  le  Vice-Consul  de  France  k  Baton  Rouge,  citoyen  am^ricain  pen  au 
courant  des  r^glements  oonsnlaires  fran9ais,  nn  certificat  constatant  qn'elle 
etait  *  n^4i  k  Metz,  d^partement  de  la  Moselle,'  et  qu'en  sa  quality  de  fran- 
gaise  elle  avait  droit  k  la  protection  du  Gouvemement  franf  ais.  Ce  cer- 
tifieat  est  incorrect  et  incomplet.  On  voit  que  Fagent  consulaire  le  lui  a 
d^vr^  sot  sa  simple  declaration  et  sans  qn'elle  lui  ait  montr^  son  acte  de 
natssance.  Elle  oraignit  sans  doute,  k  tort  d'aillenrs,  que  la  constatation 
de  sa  naissanoe  sur  nn  territoire  n'appartenant  plus  k  la  France  ne  fit 
qtielque  diffionlte  k  la  deiivrance  du  oertificat^  qni  an  surplus  ne  proavre 
rieD,  ni  poor  ni  oontre  la  nationality. 
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''  I^  23  Janvier  1872^  pour  se  conformer  aux  stipnlations  da  Traits  entre 
la  France  et  TAllemagne,  ]a  dame  Lebret  opta  en  favenr  de  la  nationality 
fran^aise  an  Consalat  de  France  k  la  NouTelle-Orl^ans. 

"Get  ezpoe^  dee  faits  donue  lien  k  plus  d'nne  observation. 

''  La  femme  Lebret  a-t  elle  bien  ignore  an  moment  de  son  mariage  lea 
projets  de  son  futnr  marif  Admettons  qne  celui-ci  les  Ini  ait  d'abord 
cach^;  la  naturalisation  accomplie  elle  I'a  certainement  connne;  c'^tait 
apr^  trois  ans  de  mariage,  lorsqae  la  disposition  anx  concessions  mutnt^Iles 
dans  an  jeune  manage  commence  k  s'amortir;  la  d^couverte  d'ailleurs 
d'avoir  ^t^  tromp^e  nVtait  nas  de  nature  h  la  prMisposer  k  la  condesoen- 
dance ;  Facte  de  1844  lai  foumissait  Toccasion  de  mani fester  et  de  formuler 
son  opposition.  Elle  Ta  fait,  dit-elle,  et  s'est  exprim^e  fortement  h  ce  si^et 
en  plusiears  circonstances ;  mais  de  simples  propos,  des  objurgations  con- 
jagales  rappel^es  aa  bout  de  trente  ann^es  ne  sont  pas  nne  prenve;  on  ne 
peat  admettre  comme  prenve  qa'nne  d-marche  legale,  nne  protestation  en 
forme;  cette  protestation  la  femme  Lebret  ponvait  la  faire  soit  devant 
Taatorit^  am^ricaine,  soit  aa  consnlat  de  France ;  or  ce  n'est  qu^au  bout  de  18 
ans  qu'elle  s'en  avise,  la  2'n«  ann^e  de  la  gaerre  civile,  lorsqae  les  troupes 
f^d^rales  reprennent  possession  de  la  Lonisiane,  que  la  plantation  de  Fancy 
Point  est  menac^e  et  qae  la  nationality  am^ricaine  de  son  mari,  pent-^tre 
ses  opinions  sadites  pen  vent  lai  procurer  des  d^sagn^ments.  Cette  reven- 
dication  de  la  nationality^  firan^aise  est  un  pen  tardive.  Je  ne  mentionne 
que  pour  m^moire  I'acte  d'option  de  1872;  il  n'est  qne  la  consequence  de 
la  position  prise  en  1862,  c'est  le  caract<^re  de  Tacte  de  1862  qn41  imports 
snrtont  d'appr^cier ;  or  cet  acte  ne  me  semble  pas  s^rieux,  pas  plus  dans  la 
forme  qn'au  fond.  Je  n^y  vols  qu'un  expedient.  II  est  trop  olair  qu*on  a 
assez  volontiers,  sinon  volontairment,  snbi  la  nationality  am^ricaine  tant 
que  celle-ci  a  ^t^  profitable  et  qu'elle  pr^sentait  des  avantages^  et  qn'on  s'est 
souvenu  de  la  nationality  fran^aise  nniquement  lorsque  la  naturalisation 
am^ricaine  a  am^ni^  dee  inconvi^nients,  et  qn'on  invoqne  cette  nationality 
senle  fin  de  prot^ger  le  mari  am<^ricain  et  les  biens  de  la  communantd. 

'' Je  ne  voudrais  pas  toucher  k  la  question  de  Tesprit  de  retonr.  Le  Code 
Civil  fran9ais  accorde  nne  tres  large  marge  k  Tesprit  de  retour.  II  fant 
cependent  bien  Ini  tracer  une  limite  qael<M>nque  sous  peine  de  d^larer 
vaines  les  dispositions  de  Tart.  17,  mais  c'est  un  point,  n'en  d^plaise  encore 
k  mon  hon'ble  Collogue,  que  les  cours  fran^aises  seulee  ont  quality  pour 
d^finir;  aussi  tout  en  r^servant  express<^ment  leur  competence  et  sans  que 
cela  puisse  tirer  k  consequence,  me  bomerai-je  k  remarquer  que  la  reven- 
dication  de  la  nationality  fran^aise  par  la  femme  Lebret  ne  paralt  nnlle 
part  accompagn^e  d'auoune  manifestation  d'intention  de  rentrer  en  France 
ni  avant  1879,  ni  depuis  cette  epoque  oil  la  mort  de  son  mari  Ta  rendiie 
libre.    II  y  a  1&  an  fait  dont  il  faat,  au  moins  moralement,  tenir  compte. 

"  Je  me  resume : 

"Dans  I'affaire  qui  nous  est  sonmise,  le  point  de  droit  me  semble  impos- 
sible k  etablir.  Les  legislations  etrang^res,  sauf  celles  d'ltalie,  fonmissent 
pen  de  renseignements  utiles;  la  legislation  americaine  se  contredit;  U 
pretention  de  mon  Collogue  de  decider  nniquement  d'apres  celle-ci  da 
statat  personnel  d'un  ressortissant  fran^ais  est  compl^tement  inadmis- 
sible; qnant  k  la  loi  fran^aise  qui  seule  serait  decisive,  elle  ne  se  prononoe 
pas;  par  suite  de  rinsafflsance  des  legislations particnll^res  il  n'y  a  pas  d« 
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r^gle  intemationale.  C'est  ponrquoi  laissant  de  odt^  la  diBcnssion  thdoriqne 
et  le  point  de  Tue  l^gal  oontroyers^,  Je  ne  orois  pas  qn'on  paisse  jager 
antrement  qu'en  'equity,'  et  aniqaement  d'apr^  lee  cireoDBtances  de  fait. 
Or  il  me  paralt  infinimeDt  probable  que  la  femme  Lebret  en  ^pousant  son 
niari,  a  connn  son  intention  de  se  faire  natnraliser  am^rioain ;  dans  tons 
les  cas,  elle  a  b^n^ficie  durant  de  longnes  ann^es  de  cette  naturalisation ; 
les  int<^r6t8  ponr  lesqnels  elle  reclame  anjonrd^ni  en  sent  le  fhiit ;  tout  en 
invoqnant  la  protection  de  la  France  ponr  ces  int^rdts  fonci^rement  am^ri- 
cains^  elle  n'a  manifesto  anonne  disposition  &  se  rattacher  d'une  mani^re 
effective  ^  la  m^re  patrie  que  depnis  40  ans  elle  n'a  servie  en  aucune 
mani^re,  ni  en  Ini  foumissant  des  citoyens  an  cas  oti  elle  a  eu  des  enfants, 
ni  en  oontribuant  k  ses  imp6ts.  Je  ne  la  d^lare  pas  donation alis^e,  je 
n'en  anrais  d'ailleurs  pas  le  droit,  mais  Je  ne  consid^re  pas  la  France 
comme  tenue  de  prot^ger  ind^finiment  nne  nationality  anssi  platoniqne,  si 
je  puis  m'exprimer  de  la  sorts,  ni  d*engager  son  action  en  fayenr  de  tels 
ressortissants  et  de  tels  int^r^ts.  £n  consequence  j'^carte  la  reclamation 
de  la  dame  Lebret.'' 

Oninionof  Mr  ai^k.  •    ^^^  opinion  of  Mr.  Aldls,  the  commissioner 
of  the  United  States,  was  as  follows: 

«THE  FACTS. 

''1.  Elise  Lebret  was  bom  at  Metz  24tb  March  1809. 

''  2.  Sbe  was  married  to  Pierre  Lebret  at  New  Orleans,  Lonisiana,  April 
13.  1841. 

**  3.  It  does  not  appear  when  she  came  to  America,  but  she  was  settled  at 
Bayou  Sara,  Louisiana,  and  had  a  milliner's  shop  there  before  she  was 
married — ^before  April  1841. 

"4.  Pierre  Lebret  came  to  America  at  least  as  early  as  1837,  as  he  took 
his  first  step  of  naturalization  on  the  19th  day  of  December  1840:  that  is, 
declared  his  intention  to  become  a  citizen  of  the  United  States,  and  he 
must  have  been  three  years  in  the  country  before  he  could  take  that 
first  step. 

"5.  He  declared  his  intention  to  become  a  citizen  of  the  United  States 
in  'open  court'  at  West  Feliciana  19  December  1840,  and  took  the  second 
step  perfecting  his  naturalization  on  the  23d  May  1844. 

''It  thus  appears  that  he  made  his  declaration  of  his  intention  to  become 
a  citizen  of  the  United  States  December  19, 1840,  fourmanthB  before  his  mar- 
riage to  the  memorialist  on  the  13th  April  1841.  She  doubtless  knew  that 
he  had  made  such  declaration  of  intention  when  she  married  him,  and  her 
statement  in  her  amended  memorial  that  'when  she  married  him  he  had 
never  taken  any  steps  to  naturalize '  is  shown  by  the  record  to  be  untrue. 

"6.  Pierre  Lebret  died  May  15,  1879. 

"7.  I^^om  the  time  they  came  to  America  (between  1837  and  1840)  up  to 
the  present  time  (1882)  they  have  for  forty-five  years  resided  in  America; 
have  never  returned  to  France  or  shown  any  intention  to  return  there; 
have  bought  and  owned  two  plantations,  viz:  Fancy  Point,  of  500  acres  of 
improved  land,  and  Mulberry  Hill,  two  or  three  miles  ft'om  Port  Hudson, 
and  kept  the  largest  wood-yard  on  the  Mississippi  riyer.    Since  the  death 
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of  Pierre  Lebret,  abont  tbree  years  a^j^o,  she  has  continued  to  live  In 
America  and  has  not  expressed  any  intention  of  rt'tnming  to  France. 

''8.  That  memorialist  claims  that  she  objected  to  Lebri-t's  getting 
naturalized;  and  told  him  she  w  uld  remain  French.  On  the  25th  October, 
1862,  she  claimed  to  be  a  French  citizen  before  the  French  Tice-consnl  at 
Baton  Rouge,  and  on  the  22d  January,  1872,  she  so  claimed  again  before 
the  French  consul  at  New  Orleans. 

''Elise  Lebret  claims  that  she  is  a  French  citizen.  If  upon  these  facts 
she  is  not  a  French  citizen  we  must  dismiss  her  claim. 


**  It  is  the  right  of  every  nation  to  prescribe  by  law  the  terms  and  con- 
ditions upon  which,  and  the  rules  and  forms  of  proceedings  through  which 
foreigners  may  become  its  citizens.  These  are  the  laws  of  naturalization. 
It  is  essential  to  the  independence  and  sovereignty  of  a  State  that  its  right 
to  determine  for  itself  how  foreigners  may  become  its  citizens  shall  be 
held  sacred,  and  shall  not  be  questioned  by  any  other  State.'     •    •    • 

"In  the  celebrat-ed  case  of  Bauffremont-Bihesco  (cited  in  Morse,  pp.88y 
89, 90),  it  was  decided  that '  when  naturalization  is  conferred  upon  a  for- 
eigner it  is  an  act  of  sovereign  authority,  and  no  other  government  has 
the  right  to  discuss  its  validity  or  to  modify  its  effects.  It  is  immaterial 
whether  the  naturalization  is  conferred  by  general  laws  or  by  special  act 
of  naturalization;  if  it  be  a  legal  naturalization,  it  is  enough.  It  is  the 
act  of  the  sovereigpi  power  of  the  State,  and  can  not  be  questioned  else- 
where.' 

''  The  reasons  upon  which  this  settled  rule  of  international  law  is  founded 
are  obvious.  Citizenship,  in  all  republics  and  constitutional  monarchies, 
is  the  primary  source  of  political  power.  *  *  *  The  citizens  choose 
directly  or  indirectly  the  president  of  the  republic,  the  emperor  (as  in  the 
plebiscites  in  France),  and  the  great  officials  of  the  State.  *  •  •  Aliens 
are  never  allowed  to  share  in  these  great  privileges.  Hence  it  is  essential 
to  the  independence,  sovereignty,  and  equality  of  each  state  that  it  shall 
determine  for  itself  exclusively,  and  free  from  all  foreign  interference, 
who  are  its  citi/.ens  and  who  are  not. 

**  Hence  its  decisions  on  this  subject — its  laws — are  binding  on  all  who 
reside  in  its  territory  and  are  subject  to  its  jurisdiction ;  and,  in  Ihts  reipect, 
are  held  binding  and  are  respected  and  not  disputed  by  other  States. 
Such  laws  do  not  operate  exterri  tori  ally.  The  naturalization  laws  of  the 
United  States  do  not  operate  within  the  territory  <»f  France  upon  persons 
resident  in  France,  except  so  far  as  they  are  in  harmony  with  and  are 
recognized  by  French  law.  The  natnralizati<m  laws  of  France,  like  the 
civil  code  of  France,  do  not  operate  within  the  territory  of  the  United 
States  upon  persons  resident  in  the  United  States,  except  so  far  as  they 
are  in  harmony  with  and  are  recognized  by  American  law.  •  •  •  The 
United  States  has  the  right  to  enact  a  law  that  the  nationality  of  the  wife 
must  follow  that  of  her  husband  as  well  aflvr  as  at  the  time  of  marriage 
if  it  deems  such  law  wise  and  well  founded  in  public  policy.    *    •    * 


1  Citing  Dana's  Wheaton,  142,  note  to  $  85 ;  Halleck  on  Int.  Law,  697,  $  4 ; 
Morse  on  Citizenship,  d6,i^,  and  p.  60. 
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'^THB  LAW  OF  THB  UNITED  8TATB0. 

''The  TTnlted  States,  in  the  exercise  of  its  Boyereign  right  to  make  sach 
natarulization  lawn  as  it  deems  best,  has  enacted  that  if  a  roan  afUr  mar^ 
riage  liecomes  by  naturalization  an  American  citizen,  his  wife  thereby  also 
becomes  an  American  citizen  vnthoui  her  consent  and  without  applying  for 
letters  of  naturalization, 

*'  This  law  is  binding  on  all  who  are  residents  of  the  territory  and  sub- 
ject to  the  jurisdiction  of  the  United  States.     ♦    •    • 

**  The  cases  referred  to  by  claimant's  counsel  were  decided,  one  (Marianne 
Pic)  in  1806,  the  other  (of  Priest  r.  Cummings,  16  Wend.  617)  in  1887, 
long  before  the  act  of  Congress  of  1855  was  enacted.  They  have  no  bear- 
ing upon  the  question  now  under  consideration.  The  act  of  1855  super- 
sedes the  proceedings  there  had. 

''The  United  States  statute  stands  upon  the  ground  of  public  policy,  not 
on  the  ground  of  the  wif^e  consent,  *  *  «  She  may  object  to  his 
naturalization  and  protest  ever  so  formally  that  she  will  not  become  an 
American  citizen,  that  she  will  remain  a  French  citizen;  it  makes  no 
difference.  The  law,  founded  on  a  wise  public  policy,  requires  her 
nationality  to  be  the  same  as  her  husband's,  and  she  becomes  by  operation 
of  law  an  American  citizen. 

''There  is  reason  for  a  distinction  between  men  and  women  as  to 
reqniring  their  consent  for  becoming  citizens.  Men  exercise  political 
powers  and  privileges,  and  can  vote  and  hold  office,  and  are  liable  for 
military  service.  Women  have  no  such  powers  and  liabilities.  By 
naturalization  they  get  little  or  nothing,  for,  by  the  modem  laws  of  nearly 
all  civilized  States,  women  enjoy  all,  or  nearly  all  civil  rights,  whether 
naturalized  or  not.  But  to  make  men  citizens  without  their  consent  might 
oblige  them  to  bear  arms  against  their  native  land,  though  such  service 
would  be  revolting  to  their  principles,  sentiments,  and  sympathies. 
Neither  the  State  they  live  in  nor  their  native  State  would  desire  or  toler- 
ate such  service. 

"The  wisdom  of  such  a  law  as  to  married  women,  and  even  the  necessity 
of  it  for  the  United  States,  are  apparent. 

''1.  There  are  about  six  million  of  foreign-bom  persons  in  the  United 
States,  and  probably  about  half  a  million  of  foreign-bora  married  women, 
whose  husbands  have  become  Tnited  States  citizens  a/^  marriage.  To 
treat  these  married  women  as  foreigners  would  be  a  great  wrong  to  them. 
The  vast  majority  intend  to  follow  the  nationality  of  their  husbands — to 
make  their  home  in  America  and  become  American  citizens.  They  gladly 
consent — not  one  in  a  thoasand  objects — to  following  the  nationality  of 
their  husbands.  The  law,  in  presuming  their  consent,  presumes  in  almost 
all  cases  according  to  the  real  fact.  To  presume  to  the  contrary  would  be 
ui^ust  and  against  tlie  fact. 

"2.  The  intimate  relation,  the  mutual  affection,  the  common  sympathies, 
the  family,  the  e<lucation  of  the  children  in  allegiance,  fidelity,  and  love 
to  the  government,  the  common  pecuniary  interests,  the  obligation  to  live 
with  each  other  as  long  as  life  lasts,  and  the  tranquility  and  harmony  of 
domestlo  life,  all  require  that  husband  and  wi£»  should  be  of  the  same 
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nationality.  These  reasons,  derived  from  the  intimate  relation  of  the  has> 
band  and  wife,  are  expressed  with  great  force  and  beauty  by  Mr.  Varam- 
bon,  an  advocate  of  Lyons,  as  cited  by  Stoieesco,  p.  280,    *    •    • 

'^  3.  Many  and  serioas  difficulties  wonld  arise  from  the  contrary  doctrine. 
If  the  husband  is  American  and  the  wife  foreign,  in  case  of  war  between 
their  countries  she  would  be  deemed  to  be  an  enemy,  might  be  an  object 
of  suspicion,  could  reside  here  only  by  permission,  and  might  be  ordered  to 
leave  the  country.  The  family  might  be  broken  up.  Dower  is  regulated 
by  the  laws  of  the  different  States  and  not  by  the  United  States  law.  In 
several  of  the  States  aliens  can  not  hold  lands.  If  the  widow  be  an  alien 
and  her  husband  a  citizen,  can  she  hold  dower  or  the  homestead f  If  the 
father  be  a  citizen  and  the  mother  an  alien,  and  there  are  minor  children, 
perhaps  bom  abroad,  whose  nationality  do  the  children  take  f     •     •    • 

''4.  It  is  important  both  for  the  governments  and  for  citizens  that  there 
should  be  a  plain  rule  by  which  it  can  easily  be  determined  who  are  citi- 
zens and  who  are  not. 

''  Marriage  is  a  fact  easily  ascertained  and  rarely  in  doubt  or  dispute.  If 
the  rule  is,  that  the  wife  is  always  of  the  nationality  of  her  husband,  then 
States  and  citizens  have  a  rule  free  from  doubt.  But  if  the  other  theory 
in  adopted,  that  if  the  husband  after  marriage  change  his  citizenship  it 
does  not  affect  the  nationality  of  the  wife  unless  she  consents  to  the 
change,  then  her  citizenship  becomes  uncertain.     »    •    • 

''There  is  no  law  in  any  country  directing  how  her  consent  may  be 
proved*  There  is  no  rule  of  international  law  on  the  subject.  •  •  • 
In  the  absence  of  all  positive  law  nothing  can  be  more  vague  and  indefi- 
nite than  proof  of  consent.     «    «    « 

"IIL 

*'  But  whether  these  reasons  are  good  or  not  the  right  of  the  United 
States  to  adopt  such  laws  of  naturalization  and  such  mode  of  proceeding 
under  them  as  it  sees  fit  can  not  be  questioned  by  any  other  state  or  tri- 
bunal.    *     •     • 

"The  civil  code  of  France  provides,  $12:  'An  alien  woman  who  shall 
have  married  a  Frenchman  shall  follow  the  condition  of  her  husband.' 
Hence,  if  an  American  woman  marries  a  Frenchman  she  becomes  French. 
It  is  not  necessary  for  her  to  take  out  letters  of  naturalization.  She 
becomes  French  by  marriage.  The  code  says  nothing  about  her  coment. 
By  French  law,  as  held  by  some  writers  and  courts,  her  consent  is  pre- 
sumed. Even  if  in  fact  she  does  not  consent,  but  protests  most  solemnly 
that  she  will  not  become  French  but  will  remain  American,  her  protest  is 
of  no  avail.  Stoicesco  (p.  325,  sec.  IV.)  says:  *C'est  done  en  vain  que  la 
fenime  ^trang«>re  qui  (Spouse  un  Fran^ais  deolarerait  vouloir  conserver  sa 
natioualite  d'origine.  Cette  eOet  du  manage  se  produit  non  obstant  toate 
stipulation  contraire  de  la  part  de  la  future  <^pouse,'  etc.  She  is  presumed 
to  consent  though  she  refuses  to  consent,  and  becomes  French.    •     •    • 

**  Let  us  suppose  now  that  in  the  case  of  an  American  woman  who  has 
married  a  Frenchman  and  resides  in  France,  the  United  State  should  say 
that  the  law  of  the  French  code  is  unreasonable;  that  she  can  not  become 
French  unless  her  consent  is  shown  and  that  ooghtnottobej>re»«iiied,  but 
should  positively  appear  from  letters  of  naturalization  applied  for  and 
issued  to  her.  What  auHwer  would  If^ance  give  to  such  interference  on 
the  part  of  the  United  States? 
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**  She  would  say :  '  France  enacts  its  own  laws  of  naturalization  to  suit 
itself  and  they  bind  all  who  reside  in  France.  You  have  no  right  to  ques- 
tion them  or  to  interfere  with  their  operation  upon  persons  who  reside  in 
France,  and  who  by  their  operations  are  French  citizens.  Yon  say  the 
consent  of  the  American  wife  to  become  French  ought  not  to  be  presumed, 
and  that  she  should  be  held  to  remain  American  until  she  applies  for  and 
obtains  letters  of  naturalization.  That  is  a  matter  for  France  to  settle 
exclusively.  France  will  not  permit  you  or  any  foreign  State  to  interfere 
in  the  matter,  so  long  as  the  wife  remains  on  French  soil  and  is  a  French 
citizen  by  French  law.' 

''  Such  an  answer  would  be  sustained  by  public  law.  It  is  the  exact 
answer  the  United  States  gives  to  France  in  tiiis  case  of  Elise  Lebret. 

"IV. 
"two  objections  ark  madb  to  the  ambrican  law. 

"  1.  The  woman  can  not  be  made  an  American  citizen  without  her  con* 
sent.    That  hypuhlie  law  her  consent  is  necessary  to  her  naturalization. 

"2.  That  consent  can  be  shown  only  by  her  applying  for  and  taking 
letters  of  naturalization.  « 

"THE  PUBLIC  LAW. 

"  I  will  now  proceed  to  show  that  by  public  law,  by  the  practice  of 
nearly  all  civilized  states,  the  consent  of  the  wife  is  not  necessary  for  her 
naturalization,  but  that  if  the  hashand  after  marrxagt  change  his  naiionaliiy 
the  trife^s  nationality  follows  his  wholly  irrespective  of  her  consent,     »    •    • 

"  1.  The  United  States  of  America. 

"  Such  is  its  law.    Nothing  more  need  be  said. 

"2.  Great  Britain. 

"  By  the  act  of  Parliament  of  May  12,  1870  (For.  Rel.  1873,  p.  1252, 
sec.  10),  it  is  enacted  that  'A  married  woman  shall  be  deemed  to  b^  a  sub- 
ject of  the  State  of  which  her  husband  is  for  the  time  being  a  subject.' 
There  is  no  ambiguity  in  these  words.  They  plainly  show  that  her  na- 
tionality follows  her  husband  whether  she  consents  or  not.  This  law  was 
adopted  after  a  most  thorough  and  profound  examination  of  the  subject 
by  a  commission  appointed  by  the  Queen,  and  upon  its  recommendation. 
The  commission  embraced  the  highest  authorities  and  most  distinguished 
writers  of  England  upon  public  law ;  such  men  as  Lord  Clarendon,  Philli- 
more,  Twiss,  Boundell  Palmer,  and  Vernon  Harcourt.  (For.  Rel.  1873, 
p.  1242.)     •     ♦    • 

"The  report  of  this  commission  and  the  act  of  Parliament  adopting  it, 
I  deem  the  most  recent  and  the  highest  authority  on  this  question  of  inter- 
national law.  But  before  this  time  Mr.  Phillimore  (vol.  1,  p.  350)  had 
adopted  the  same  view  of  the  public  law  and  cited  FgbHx  to  the  same 
point.  And  Chief  Justice  Cockburn  concludes  that '  the  nationality  of  a 
married  woman  should  always  follow  that  of  the  husband,  whether  orig- 
inal or  acquired.'    (Cockburn  on  Nationality,  p.  216.) 

"3.  Italy. 

**  The  new  and  revised  code  of  Italy  of  January  1, 1866,  •  •  •  pro- 
vides (For.  Rel.  1873,  p.  1291,  C.  II.  sees.  2,  3) : 

"1st.  That  the  Italian  loses  his  citizenship  by  naturalization  in  a  for- 
eign country. 

5627— Vol.  3 ^24 
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''2d.  'The  wife  and  miDor  children  of  one  who  has  lost  his  citizenship 
hecome  aliens,  unless  they  have  continued  to  reside  within  the  realm.' 

"  Hence  their  consent  is  of  no  account.  The  naturalization  of  the  hus- 
band ahroad  makes  them  aliens  unless  they  continue  to  HretnKolj^.    *    *     * 

"In  my  judgment  this  is  the  law  of  France.  Every  decision  up  to  this 
time  of  a  French  court  has  been  where  the  married  woman  has  continued 
to  live  in  France.  Such  is  the  case  in  Dalloz,  to  which  I  have  been 
referred. 

"4.  Russia. 

"The  words  of  the  Russian  law  are  (For.  Rel.  1873,  p.  1288,  $  17) :  'For- 
eign women  marrying  Russian  subjects,  and  the  wives  of  foreigners  who 
have  hecome  Russian  subjects  are  admitted  as  Russian  subjects  without 
taking  oath  of  allegiance.'    «     *     » 

"  Another  provision  of  the  Russian  law  shows  the  same  principle,  viz 
(For.  Rel.  1873,  p.  1288) :  'Foreign  married  women  can  not  become  Russian 
subjects  without  their  husbands.' 

"  It  is  the  husband's  consent,  not  the  wife's,  that  governs. 

"The  Russian  law  is  in  substance  the  same  as  the  United  States  law, 
viz,  that  if  a  foreigner  becomes  naturalized  his  wife's  nationality  follows 
his  without  applying  for  letters  of  naturalization. 

"5.  Prussia. 

"  An  alien  woman  by  marriage  with  a  Prussian  becomes  Prussian^  and 
a  Prussian  woman  by  marriage  with  a  foreigner  loses  her  nationality. 
Nothing  is  said  as  to  her  consent.  Nothing  as  to  the  effect  of  a  change  of 
nationality  after  marriage,  and  I  can  not  find  any  German  decision  upon 
the  question.  But  when  we  reflect  upon  the  vast  number  of  German  emi- 
grants who  bring  their  wives  to  the  United  States  and  afterwards  become 
naturalized,  we  can  not  doubt  but  that  Prussia  must  regard  them  as  Ameri- 
can citizens.  So,  too,  the  provision  of  the  Prussian  law  that  in  time  of 
peace  a  Prussian,  upon  request,  is  entitled  to  '  a  discharge  from  his  Prus- 
sian citizenship,'  and  that  such  discharge  comprehends  the  wife  and  minor 
children,  uuless  special  exception  is  made,  indicates  that  the  general 
doctrine  of  Prussian  law  is  that  the  wife's  nationality  follows  the 
husband's. 

"6.  Spain. 

"The  royal  decree  of  1852  is  in  these  words  (For.  Rel.  1873,  p.  1292): 
'A  Spanish  woman  married  to  an  alien  is  an  alien.' 

"The  language  is  general;  does  not  limit  the  change  of  nationality  to 
the  time  of  the  marriage,  but  rather  conveys  the  same  idea  as  the  American 
and  English  statutes,  viz,  that  a  Spanish  woman  '  who  is  in  a  state  of 
marriage  with  an  alien '  is  an  alien.  Neither  consent  nor  residence  in  the 
foreign  country  is  necessary. 

"  7.  In  France,  Belgium,  and  in  most  of  the  other  states  on  the  continent 
of  Europe,  a  native  woman  who  marries  a  foreigner  follows  the  nation- 
ality of  the  husband,  and  a  foreign  woman  who  marries  a  citizen  becomes 
a  citizen.    *    *    * 

"  The  argument  on  behalf  of  the  claimant,  that  the  law  of  the  United 
States  must  be  held  invalid  by  international  law,  because  the  wife's  con- 
sent is  necessary  to  her  change  of  citizenship  after  marriage,  is  fully 
answered  by  the  practice  and  laws  of  the  great  powers.    Indeed^^this 
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legislation  of  the  great  civilized  States  of  the  world  establishes  the  doc- 
trine that  by  public  law  the  consent  of  the  wife  is  not  necessary,  and  that 
such  laws  of  naturalization  are  valid,  bind  all  subject  to  their  jurisdiction, 
and  are  to  be  respected  by  all  other  States. 

*'  It  may  be  added  that  no  State  in  the  world  has  ever  declared  hy 
express  legislation  that  the  wife's  consent  is  necessary.    *    •    * 

'•THE  LAW  OP  FRANCS. 

"  It  is  urged  for  claimant  that  she  is  a  citizen  by  the  law  of  France,  and 
that  the  law  of  France  must  be  held  paramount  in  determining  her  citi- 
zenship, even  though  she  resides  and  has  for  forty  years  permanently 
resided  in  the  United  States  and  by  United  States  law  has  become  without 
her  consent  a  United  States  citizen.  This  obliges  ns  to  investigate  the 
law  of  France. 

"  Tho  Civil  Code,  ch.  1,  J  12,  of  civil  rights,  says :  *An  alien  woman  who 
shall  have  married  a  Frenchman  shall  follow  the  condition  of  her  hus- 
band;' and  section  19  says:  'A  French  woman  who  shall  marry  an  alien 
shall  follow  the  condition  of  her  husband.' 

"  It  is  argued  that  these  provisions  of  the  code  apply  only  to  th^  change 
of  nationality  effected  at  the  time  of  marriage ;  that  the  wife's  consent  is 
presumed  from  her  act  of  marriage ;  and  that  the  husband's  naturalization 
in  another  country  after  marricLge  does  not  affect  or  change  her  citizenship ; 
and  thus,  that  Pierre  and  Elise  Lebret  being  French  by  birth  and  at  mar- 
riage, his  subsequent  naturalization  could  not  change  her  citizenship,  and 
her  French  citizenship  would  continue  until  she  by  her  own  actor  consent 
should  change  it. 

''a.  The  civil  code  of  France  enacts  that  the  wife's  nationality  must  fol- 
low that  of  her  husband  at  the  time  of  marriage.  It  is  silent  as  to  whether 
her  nationality  must  follow  her  husband's  if  he  change  his  nationality 
after  marriage. 

'*b.  There  has  not  been  any  legislation  on  the  point  since  the  code  was 
adopted. 

"c.  The  conr  de  cassation  has  not  decided  the  question. 

"The  words  of  the  code  will  be  open  to  contrary  constructions  until  the 
question  is  settled  in  France  by  express  legislation  or  by  the  decision  of 
the  cour  de  cassation.  In  the  absence  of  such  legislation  and  decision  we 
are  obliged  to  consult  the  opinions  of  eminent  French  writers.  They  are 
very  conflicting. 

*'  Foeliz,  Proudhon,  Mass^,  Zachariie,  Maillin  de  Chassat,  and  Varambon 
in  1859,  are  referred  to  as  sustaining  the  doctrine  that  the  wife's  nation- 
ality always  follows  the  husband's. 

"On  the  other  hand,  Demangeat  in  his  notes  on  Fcelix,  Yalette,  Demo- 
lombe,  Demante,  Aubry  et  Ran,  and  Stoicesco,  pp.  278,  279,  are  cited  as 
sustaining  the  contrary  doctrine.  Stoicesco  presents  his  view  of  the 
result  of  these  conflicting  opinions  thus:  'Les  arguments  de  premier 
systems  sont  assurement  tr^s  graves,  et  les  noms  des  partisans  de  ce 
systeme  sont  de  cenx  qui  font  autoritd  dans  la  science.  Neanmoins  ce 
systeme  n'a  pas  prevalu  et  la  migorit^  des  auteurs,  de  meme  que  la  juris- 
pmdence  se  rattachent  an  systeme  contraire.' 
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''Conflicting  deciaions  of  inferior  ooorts  are  cited  by  Demolombe  and 
Demangeat.  The  decision  in  Dalloz  of  the  ooor  imperial  of  douai  of 
Angnst  8, 1858,  ia  only  in  a  case  where  the  wife  always  lived  in  France 
('n'a  jamais  cess^  dliabiter  la  France'),  and  when  the  only  question  was 
whether  in  snch  case  French  courts  had  jurisdiction  over  her.  There  is 
a  long  note  to  that  case  which  says:  'La  question  est  controversy.' 

"But  I  respectfully  insist  that  the  reoMon  for  the  provisions  in  the  code 
that  if  a  foreign  woman  marry  a  Frenchman  she  becomes  French,  and  if  a 
French  woman  marry  an  alien  she  becomes  an  alien — the  reas<m  stands  on 
the  same  grounds  of  public  policy  as  do  the  laws  of  the  United  States,  of 
England,  and  of  the  other  States  already  named,  and  does  not  stand  on 
the  ground  of  'consent.'  For  in  such  cases  under  the  code  the  wife's 
change  of  nationality  is  the  result,  the  legal  result,  of  her  marriage.  She 
may  object  ever  so  strongly  to  this  legal  result  of  her  marriage ;  she  may 
insist  that  she  will  remain  a  citizen  of  her  native  State  and  will  not  consent 
to  a  change  of  nationality,  but  her  protests  are  all  in  vain.    •    •    • 

"Now  this  same  reason  of  public  policy  operates  with  the  same  force 
after  marriage  as  at  the  time  of  marriage.  If  consent  should  be  necessary 
t^fter  marriage  to  change  the  wife's  nationality,  why  not  equally  necessary 
at  marriage  f  Doubtless,  if  women  were  free  to  object,  as  many  would 
object  to  the  change  at  marriage  as  (tfter, 

"  I  do  not  think  there  is  any  settled  French  law  that  would  make  the 
claimant  a  French  citizen,  even  if  she  had  returned  to  France,  but  had 
not  complied  with  the  provisions  of  art.  19,  still  less  while  she  resides 
here  and  shows  no  intent  to  return  to  France.     •    *    * 

"VI. 

"Nor  is  it  necessary  for  her  to  have  applied  for  and  have  taken  out  let- 
ters of  naturalization. 

"  1.  This  is  expressly  decided  in  Kelly  v,  Owen  (7  Wall.  496).  Marriage 
is  in  lieu  of  letters  of  naturalization. 

"2.  In  France,  marriage  of  a  foreign  woman  to  a  French  citizen  makes 
her  French  without  any  application  to  be  naturalized.  Marriage  has  the 
same  effect  as  letters  of  naturalization. 

"3.  In  all  the  states  of  Europe,  where  marriage  changes  the  nationality, 
it  is  expressly  declared  that  the  married  woman  need  not  apply  for  letters 
of  naturalization  or  take  the  oath  of  allegiance.  (For.  Rel.  1873,  Russia, 
p.  1288.)    The  marriage  is  enough. 

"The  law  on  this  point  is  well  stated  by  Stoicesco,  p.  211.    He  says: 

"  'En  prenant  le  mot  "naturalisation"  dans  une  aoception  large,  nous 
aliens  recherche  quels  sont  les  autres  moyens  par  lesqnels  les  <5trauger8 
pouvaient  devenir  Fran^ais.  Eh  Men,  nous  recontrous  k  cet  <^gard  trois 
autres  modes  qui  op^raient  dans  la  condition  des  <^tranger8  le  memc  change- 
meni  que  les  lettres  de  naturaUt4,  Ce  sont;  le  mariage,  les  trait^s,  et  I'an- 
noxion  d'uu  territoire  stranger  h  la  France.' 

"5.  The  law  of  the  United  States  is  as  supreme  and  paramount  to  all 
others  in  regard  to  the  mode  of  proceeding  to  be  naturalized  as  to  the  terms 
and  condition  of  naturalization. 

"  Elise  Lebret  by  marriage  is  just  as  much  a  citizen  of  the  United  States 
as  if  she  had  taken  out  letters  of  naturalization. 
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"vn. 

"CONFLICT  OP  UkWS. 

"If  we  admit  that  there  is  a  conflict  of  laws  in  this  case,  that  she  is 
American  by  American  law  and  French  by  French  law,  then  the  rnle  of 
decision  is,  that  she  is  deemed  to  be  a  citizen  of  the  country  in  which  she 
has  her  domicile;  that  is,  the  United  States. 

"  The  anthorities  of  international  law  support  this  rnle. 

"BlnntAchli  Int.  Law,  sec.  394  (cited  by  Morse,  p.  160),  says:  'Certain 
persons  may  in  rare  instances  be  under  the  Jurisdiction  of  two  different 
states.  In  case  of  conflict  the  preference  will  be  given  to  the  state  in 
which  the  individual  or  family  in  question  have  their  domicile;  their 
rights  in  the  States  where  they  do  not  reside  will  be  considered  as  sus- 
pended.' 

"Twiss  Laws  of  Nations,  pp.  231, 232:  'According  to  the  law  of  nations, 
when  the  national  character  of  an  individual  is  to  be  ascertained  the  first 
question  is,  in  what  territory  does  he  reside.  If  he  reside  there  perma- 
nently he  is  regarded  as  adhering  to  the  nation  to  which  the  territory 
belongs  aud  to  be  a  member  of  the  political  body  settled  there.' 

"  In  case  of  conflict  of  laws,  as  neither  country  can  claim  superiority  over 
the  other,  the  only  reasonable  way  of  settling  the  difiSculty  is  to  hold  him 
subject  to  the  laws  of  the  country  where  he  resides.  The  British  act  of 
1870  and  the  Italian  code  of  1866  recognize  residence  as  the  turning  point 
in  such  cases.  In  Alexander  v.  The  United  States,  No.  45,  before  the 
British  and  American  Claims  Commission  (Hale's  Rep.  pp.  15, 16),  where 
the  claimant  was  by  British  law  a  British  subject  and  by  American  law  an 
American  citizen,  it  was  held  that  his  claim  as  a  British  subject  could  not 
be  allowed,  for  that  would  be  giving  the  laws  of  one  country  (Great 
Britain)  superiority  over  the  laws  of  the  other  (the  United  States).  See 
the  opinion  of  Judge  Frazier,  in  which  Connt  Corti  concurred. 

"Vin. 

"The  British  and  American  Claims  Commission  held  in  Bowie  v.  The 
United  States,  in  Calderwood  v.  The  United  States,  and  in  Tooraen  v. 
the  same  (see  Hale's  Rep.  p.  17)  that  the  national  character  of  a  married 
woman  is  governed  by  that  of  her  husband  in  all  cases.  In  this  decision 
the  o(nnmi$8ioner$  all  agreed.  See  also  the  case  of  Jane  L.  Brand,  No.  180 
(Hale's  Rep.  pp.  18,  19),  where  it  was  held  that  the  national  character  of 
a  married  woman  was  in  all  cMee  determined  by  that  of  her  husband,  and 
continued  on  the  death  of  the  husband;  'That  this  doctrine  had  always 
prevailed  in  Great  Britain,  as  elsewhere,  where  the  domicile  of  the  wife 
had  continued  to  be  that  of  the  husband's  nationality.' 

"IX. 

"I  have  considered  this  case  thus  far  solely  in  the  aspect  of  public  law. 

"EQUITY  AND  JUSTICE. 

"The  husband  has  declared  his  intention  to  become  an  American  citizen 
four  monike  before  the  tnarriagef  and  she  must  have  known  it  before 
marriage.    They  have  lived  in  this  country  forty-five  (45)  years.    Before 
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marriage  she  had^  as  she  says,  $1,300  in  money  and  a  millinery  shop  at 
Bayou  Sara.  They  aecnmnlated  a  large  proi>erty^  owned  two  large  planta- 
tions on  the  Mississippi,  and  the  largest  wood  yard  on  the  river.  They 
have  never  returned  to  France,  and  have  never  shown  the  least  intention 
of  returning  there;  have  never  contributed  anything  to  aid  France  in 
peace  or  war.  Her  husband  has  been  dead  three  years.  She  is  seventy- 
three  (73)  years  old,  and  all  her  interests  and  relatives  appear  to  be  in  this 
country.  She  does  not  pretend  that  she  thinks  of  going  back  to  France. 
She  did  not  claim  to  be  a  French  citizen  (or  at  least  no  proof  of  it  but  her 
alleged  verbal  declarations — the  most  worthless  and  dangerous  kind  of 
proof),  till  twenty-one  (21)  years  after  marriage,  in  October  1862,  when  the 
war  was  raging  in  their  vicinity,  and  it  was  convenient  for  her  interests 
to  claim  to  be  a  French  citizen,  as  her  husband  was  naturalized  and  was 
American. 

"1  can  not  see  that  there  is  any  equity  or  justice  in  calling  her  French. 
She  is  really  an  American  citizen  and  nobody  can  believe  she  will  ever 
return  to  France. 

''In  my  judgment  the  claim  should  be  dismissed.'' 

4.  Citizenship  of  Children. 

Oscar  Chopin  presented  a  memorial  in  behalf 
Chopin's  Case,  of  himself  and  three  other  persons,  all  children 
and  heirs  at  law  of  Jean  Baptiste  Chopin,  who 
was  a  French  citizen  and  a  resident  of  Louisiana,  where  he  died 
in  1870.  Subsequently  counsel  for  the  French  Republic  with- 
drew so  much  of  the  claim  as  represented  the  interest  of  one 
of  the  four  children,  Jean  Baptiste  Chopin,  who,  as  it  ap- 
peared, had  married  a  citizen  of  the  United  States;  and  the 
situation  was  further  changed  by  the  demise  of  the  memo- 
rialist, Oscar  Chopin,  who  died  leaving  as  his  heirs  at  law  a 
widow  and  five  minor  children.  These  children  were  born  in 
the  United  States,  as  also  were  Oscar  Chopin  and  the  three 
other  children  of  Jean  Baptiste  Chopin,  but  it  was  shown  that 
the  latter's  children  had  visited  France  and  had  resided  there 
for  brief  periods,  while  no  such  thing  was  shown  as  to  the  chil- 
dren of  Oscar  Chopin,  who  were  grandchildren  of  Jean  Bap- 
tiste Chopin. 

On  these  facts  counsel  for  the  United  States  maintained  that 
all  the  claimants,  having  been  born  in  the  United  States,  were 
by  the  fourteenth  amendment  citizens  thereof,  and  that  this 
was  especially  true  of  the  children  of  Oscar  Chopin.  The  result 
of  the  case  is  stated  as  follows: 

"An  award  was  made  by  the  united  action  of  the  commission 
in  the  sum  of  $2,111.  There  was,  however,  no  order  as  to  the 
distribution  of  the  sum  so  awarded,  nor  any  indication  of 
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opinion  on  the  part  of  the  commission  as  to  the  citizenship  of 
the  children  of  Oscar  Chopin.  It  may,  however,  be  assumed 
fairly  that  the  commission  were  of  opinion  that  the  children  of 
Jean  Baptiste  Ohopin,  although  born  in  this  country,  were 
citizens  of  France,  and  that  inasmuch  as  the  death  of  Oscar 
Chopin  occurred  after  the  ratification  of  the  treaty  and  after 
the  presentation  of  the  memorial,  his  right  to  reclamation  had 
become  so  vested  that  it  descended  to  his  children  indei>end- 
ently  of  the  question  of  their  citizenship  in  France.'' 

Oacar  Chopin  y.  United  States,  No.  592,  BoutweU's  Report,  88;  commis- 
sion nnder  the  oonveDtion  between  the  United  States  and  France  of  Janu- 
ary 15, 1880. 

G.  was  a  native  of  Prussia.    His  father  died 
CbldbeeVB  Case,    when  he  was  quite  young  and  his  mother  mar- 
ried again.    When  he  was  13  years  of  age  his 
mother  and  stepfather  emigrated  to  Texas,  before  its  annexation 
to  the  United  States.    Mr.  Wadsworth  said : 

<<The  stepfather  became  a  citizen  of  Texas  before  annexa- 
tion, and  the  mother  also,  claimant  still  a  minor. 

^^By  the  annexation  the  stepfather  and  the  mother  became 
citizens  of  the  United  States,  but  it  is  said  the  minor  child  did 
not.  That  is  too  unreasonable  and  inconvenient.  The  United 
States,  in  taking  Texas,  took  its  citizens.  It  could  not  take 
the  father  and  mother  and  leave  the  minor  child  out  in  the 
cold.  Claimant's  domicil  and  home  was  in  Texas  at  date  of  his 
injury,  and  he  was  a  citizen  of  the  United  States  claiming 
Mexican  hospitality  while  the  rebels  held  Texas.  The  umpire 
in  such  a  case  held  the  party  a  citizen.  {See  JEigendorff  y. 
Mexico,  No.  581,  vol.  2,  p.  266.) 

^<I  think  claimant  should  have  an  award  for  the  use  of  his 
property  by  Cortina,  the  damage  done  to  it  while  in  use,  the 
property  taken  by  the  troops,  etc.,  but  not  the  remote  damages 
he  claims." 

Mr.  Zamacona  held  the  opposite  view,  filing  as  his  opinion 
a  draft  left  by  his  predecessor,  Mr.  Palacio.  In  this  opinion 
it  was  said  that  claimant  was  born  in  Prussia  in  1840.  The 
other  facts  are  stated  substantially  as  Mr.  Wadsworth  had 
stated  them.  Mr.  Palacio,  however,  said  that  it  was  doubtful 
whether  the  stepfather  had  complied  with  the  law  of  Texas  as 
to  naturalization.  But,  admitting  that  he  had,  he  held  that 
claimant  was  not  an  American  citizen.  Mr.  Palacio  said  that 
it  was  generally  held  that  the  naturalization  of  the  father 
communicated  the  effect  of  naturalization  to  the  minor  child, 
but  the  rule  did  not  extend  to  stepsons.  These  had  never 
been  comprehended  in  the^^ii  of  the  Eoman  law  or  the  lawful 
children  of  the  Spanish  or  English  or  American  law. 
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The  umpire  doabted  the  safficiency  of  the  evidence  of  natu- 
ralization in  Texas,  and  said; 

<<  But  even  if  the  stepfather  had  really  become  a  citizen  of 
that  republic,  the  umpire  can  find  no  law  of  that  republic  which 
enacts  that  even  the  minor  children,  much  less  the  minor  step- 
children, of  a  naturalized  citizen  should  be  considered  to  be- 
come citizens  in  consequence  of  the  natursdization  of  their 
father  or  stepfather. 

<<  It  may  possibly  be  objected  that  as  the  stepson,  Frederick 
Ooldbeck,  was  under  age  when  Texas  became  one  of  the  States 
of  the  Union,  the  question  of  his  citizenship  when  be  became 
of  age  would  be  decided  by  the  laws  of  the  United  States. 
But,  according  to  these,  the  umpire  cannot  discover  that  the 
stepson  becomes  a  citizen  through  the  naturalization  of  his 
father. 

"On  the  contrary,  the  statute  of  April  14, 1802,  merely  says 
that  '  the  children  of  i>er8ons  duly  naturalized,'  etc,  shall  be 
considered  as  citizens  of  the  United  States,  and  adds  the  pro- 
viso ^  that  the  right  of  citizenship  shall  not  descend  to  persons 
whose  fathers  have  never  resided  within  the  United  States.' 

"The  fact  that  the  United.  States  vice-counsel  at  Monterey 

§ave  a  certificate  that  Goldbeck  was  a  citizen  of  the  United 
tates  cannot  be  regarded;  for  it  is  not  pretended  that  the 
claimant  produced  any  documents  to  support  that  pretension, 
nor  could  the  vice-consul  previously  to  that  date,  April  15, 
1865,  have  obtained  information  from  the  authorities  of  the 
State  of  Texas  as  to  Goldbeck's  status.  He  probably  formed 
his  opinion  from  Goldbeck's  own  statements. 

"Still  less  can  the  umpire  admit  as  proof  that  the  witnesses 
in  their  depositions  have  joined  the  title  of  a  *  citizen  of  the 
United  States'  to  the  name  of  Goldbeck.  It  is  very  likely 
that  they  supposed  he  was  so,  and  that  even  he  himself  con- 
sidered himself  to  be  so.  But  the  umpire  is  of  opinion  that  he 
had  no  right  to  that  title  at  the  time  of  the  origin  of  his  claim, 
and  that  he  has  therefore  no  standing  before  the  mixed  com- 
mission." 

Thornton,  nmpire,  November  9,  1874,  Frederick  Goldbeck  v.  Mexico,  No. 
474,  Am.  Docket,  convention  of  Jnly  4,  1868,  MS.  Op.  III.  310,  588. 

The  effect  of  a  father's  naturalization  upon 
Levy's  CMe.  the  rights  of  his  minor  children  was  discussed 
in  the  case  of  Arthur  Levy  v.  The  United 
StateSj  No.  359,  before  the  mixed  commission  under  the  con- 
vention between  the  United  States  and  France  of  January  16, 
1880.  The  claim  was  for  the  seizure  by  the  military  author- 
ities of  the  United  States  of  the  property  of  Marguerite  Cle- 
optine  Decuir,  who  died  in  1870,  leaving  as  heirs  her  husband, 
Arthur    Levy,  and   three    children.    In  1874,  the  children 
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then  being  minors,  Arthur  Levy  was  admitted  to  citizenship 
of  the  United  States.  Counsel  for  the  United  States,  citing 
Revised  Statutes,  sec.  2172,  and  Campbell  v.  Qordwij  6  Granch, 
176,  demurred  to  the  claim  on  the  jurisdictional  ground  that 
the  act  of  naturalization  in  question  deprived  all  the  heirs  of 
their  French  nationality  and  rendered  them  incapable  of  prose- 
cuting their  demaud  as  citizens  of  France.  On  motion  of 
counsel  for  France  testimony  was  taken,  but  it  failed  to  show 
that  two  of  the  children,  who  had  attained  their  mjyority  prior 
to  the  presentation  of  the  claim  to  the  commission,  had,  within 
a  year  after  coming  of  age,  declared  their  intention  to  be  citi- 
zens of  France.  Special  counsel  for  the  claimants,  however, 
contended  that  the  statutory  provision  that  "the  children  of 
persons  duly  naturalized  under  any  law  of  the  United  States, 
being  under  the  age  of  twenty-one  years  at  the  time  of  their 
parents'  naturalization,"  should,  "if  dwelling  therein,  he  con- 
sidered as  citizens  of  the  United  States''  was  not  mandatory; 
that  it  only  created  a  privilege  in  favor  of  such  children,  to  be 
exercised  or  not  by  their  parents  or  legal  representatives,  of 
being  considered  as  citizens  of  the  United  States  during  their 
minority,  and  that  if  the  privilege  was  not  taken  advantage  of 
during  their  minority  the  children  retained  their  foreign  char- 
acter, and  were  entitled  on  coming  of  age  to  all  the  rights 
incident  to  that  character. 

The  claim  was  disallowed,  but  the  question  of  jurisdiction 
was  not  passed  upon  by  the  commission. 

BontweU's  Report,  70,  Freoch  and  American  Claims  Commission,  con- 
vention of  January  15,  1880. 

6.  Citizenship  by  Annexation. 

By  the  Treaty  of  Guadalupe  Hidalgo,  signed 
Treaty  of  Guadalupe  February  2,  1848,  it  was  provided  (Article 
^  ^^*  VIII.)  that  "Mexicans  now  established  in  ter- 
ritories previously  belonging  to  Mexico,'^  and  which  were  to 
"remain  for  the  future  within  the  limits  of  the  United  States, 
as  defined  by  the  present  treaty,''  should,  if  remaiuing  in  such 
territories,  elect  within  a  year  from  the  date  of  the  exchange 
of  the  ratifications  of  the  treaty  whether  they  woald  "retain 
the  title  and  rights  of  Mexican  citizens,  or  acquire  those  of 
citizens  of  the  United  States,"  but  that  those  who  remained 
"in  the  said  territories  after  the  expiration  of  that  year, 
without  having  declared  tbeir  intention  to  retain  the  character 
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of  Mexicans,''  shoald  '<  be  considered  to  have  elected  to  become 
citizens  of  the  United  States.'' 

Two  claimants,  natives  of  Mexico,  who  had  remained  in  New 
Mexico  after  the  ratification  of  the  treaty,  without  having 
indicated  an  election  to  <<  retain  the  title  and  rights  of  Mexican 
citizens,"  complained  of  acts  committed  by  the  anthorities  of 
the  United  States  prior  to  the  date  of  the  conclusion  of  the 
treaty.  It  was  held  by  the  commissioners,  without  reference 
of  the  question  to  the  umpire,  that  the  claimants  in  question 
hpd  no  standing  as  Mexicans  before  the  commission. 

Melquk^des  and  Josef  a  Chavez  v.  Th€  United  States,  No.  141,  Mex.  Docket, 
conyention  of  Jaly  4,  1868. 

A.,  a  native  of  Mexico,  where  he  was  bom  in  1833,  was 
taken  by  his  father  in  1851  to  Oalifornia,  whither  the  latter 
had  gone  in  March  1848.  It  was  held  by  the  commissioners 
that  the  phrase  ^^  Mexicans  now  established^"  as  employed  in 
Article  VIII.  of  the  treaty  of  Guadalupe  Hidalgo,  applied 
only  to  those  who  were  established  in  the  ceded  territories  at 
the  date  of  the  conclusion  of  the  treaty,  and  not  to  those  who 
came  subsequently;  and  that  neither  the  father,  nor  conse- 
quently the  son  through  him,  acquired  under  the  treaty  the 
citizenship  of  the  United  States. 

Jesus  M,  Ainsa  y.  Mexico,  No.  126,  Am.  Docket,  convention  of  Jnly  4, 
1868,  MS.  Op.  III.  87. 

The  constitution  of  California  of  October  1, 1849,  Article  II.  section  1, 
provided:  ** Every  white  male  citizen  of  the  United  States  and  every 
white  male  citizen  of  Mexico  who  shaU  have  elected  to  become  a  citizen 
of  the  United  States,  under  the  treaty  of  peace  exchanged  and  ratified  at 
Queretaro  on  the  13th  day  of  May  1848,  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  resident  of  the  State  for  six  months  next  preceding 
the  day  of  election,  and  of  the  county  or  district,  in  which  he  claims  his 
vote,  thirty  days,  shall  be  entitled  to  vote  at  all  elections  which  are  now 
or  hereafter  may  be  authorized  by  law."  The  commissioners  held  that 
neither  this  article,  nor  anything  in  the  act  of  Congress  admitting  Cali- 
fornia into  the  Union,  helped  claimant's  case. 

^^  The  umpire  considers  that  the  claimant  must  be  considered 
to  be  a  Mexican  citizen,  the  contrary  not  having  been  proved 
by  the  defence.  The  witnesses  testify  that  he  was  born  in 
Mexico,  and  it  is  not  shown  that  he  had  divested  himself  of 
that  nationality.  The  umpire  does  not  think  that  Article  VIIL 
of  the  treaty  of  Guadalupe  Hidalgo  applied  to  the  claimant, 
though  he  might  have  been  a  resident  of  Texas  at  the  time  of 
the  conclusion  of  that  treaty  and  for  a  year  afterward.    Texas 
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was  noty  in  the  meaning  of  that  article,  one  of  the  territories 
previously  belonging  to  Mexico,  and  which  remained  for  the 
futare  within  the  limits  of  the  United  States.  Texas  had  been 
iudependent  since  1836,  and  a  State  of  the  Union  since  1845. 
It  was  claimed  by  the  United  States  that  the  strip  of  territory 
between  the  Rivers  Nueces  and  Bravo  was  a  part  of  Texas, 
and  had  always  been  so.  It  must  therefore  be  supposed,  noth- 
ing to  the  contrary  having  been  proved,  that  the  claimant  was 
a  Mexican  citizen  residing  in  Texas." 

Thornton,  umpire,  Jnly  7,  1876,  Agaj^to  Longoria  T.  The  United  8tate$, 
No.  615,  Mex.  Docket,  convention  of  July  4, 1868,  MS.  Op.  VI.  332. 

Egle  Aubry,  a  x)erson  of  color,  presented  to 
'^'^J^I^J^IJ^^^  ^^  the  commission  under  the  convention  between 

Egle  Aubrey.  ^^®  United  States  and  France  of  January  15, 
1880,  a  memorial  (No.  25,  French  Docket)  in 
which,  in  the  character  of  a  citizen  of  France,  she  claimed 
damages  from  the  United  States  for  the  occupation  of  build- 
ings by  General  Grover  in  the  parish  of  St.  Tammany,  Louisi- 
ana, in  February  1864.  In  this  memorial  it  was  set  forth,  as 
the  ground  of  the  claimant's  French  citizenship,  that  she  was 
bom  in  the  territory  of  Orleans  January  3,  1803,  while  that 
territory  was  a  French  colony. 

Oounsel  for  the  United  States  demurred  on  the  ground  that, 
as  the  claimant  was  an  inhabitant  of  the  territory  in  question 
when  it  was  ceded  by  France  to  the  United  States  by  the 
treaty  of  April  30, 1803,  she  thereby  became  a  citizen  of  the 
United  States,  inasmuch  as  the  treaty  of  cession  transferred  to 
the  United  States  full  and  complete  jurisdiction  over  the  in- 
habitants resident  upon  the  territory  without  any  reservation 
whatsoever  on  the  part  of  the  French  Government.  In  sup- 
I)ort  of  this  position,  counsel  cited  Wheaton's  Elements  of  In- 
ternational Law  (6th  edition,  p.  627),  where,  in  treating  of 
^*  collective  naturalization,"  the  author  mentions  the  convention 
of  April  30, 1803. 

Oounsel  for  the  memorialist  relied  upon  the  third  article  of 
the  treaty,  which  is  in  these  words: 

"The  inhabitants  of  the  ceded  temtory  shall  be  incorporated 
in  the  Union  of  the  United  States  and  admitted  as  soon  as  pos- 
sible, according  to  the  principles  of  the  Federal  Oonstitution, 
to  the  enjoyment  of  all  the  rights,  advantages,  and  immunities 
of  citizens  of  the  United  States,  and  in  the  mean  time  they 
shall  be  maintained  and  protected  in  the  free  enjoyment  of 
their  liberty,  property,  and  the  religion  which  they  profess.'^ 
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As  memorialist  was  a  person  of  color,  whose  citizenship  was 
not  recognized  by  the  United  States  till  the  ratification  of  the 
fourteenth  amendment,  her  counsel  contended  that  she  had  not^, 
at  the  time  her  claim  arose,  enjoyed  the  advantages  and  imma- 
nities  of  a  citizen  of  the  United  States,  but  that  she  remained 
a  citizen  of  France,  and  as  such  was  entitled  to  be  ^^main- 
tained and  protected '^  in  the  "free  enjoyment^'  of  her  "liberty, 
property,  and  religion.^'  In  support  of  this  position  he  cited 
the  case  6f  one  Decuir,  whose  father,  a  free  negro,  was  an  in- 
habitant of  the  territory  of  Louisiana  when  it  was  ceded  to  the 
United  States.  The  son  having  been  impressed  into  the  Con- 
federate service  was  discharged  by  the  superior  court  of  Alex- 
andria on  a  writ  of  habeas  corpus  upon  the  ground  that  he  was 
not  a  citizen  of  Louisiana,  and,  consequently,  that  he  was  pro- 
tected as  a  French  subject  under  the  third  article  of  the  treaty 
of  1803. 

Upon  the  issues  thus  presented,  the  demurrer  was  sustained 
by  the  following  decision  of  the  commission: 

"The  claimant,  Egle  Aubry,  a  colored  woman,  was  bom  on 
the  3d  day  of  January  1 803  in  the  territory  of  Louisiana,  then 
a  French  colony,  and  therefore  was  by  birth  a  citizen  of  France. 

"On  the  30th  day  of  April  1803  the  territory  of  Louisiana 
was  by  treaty  ceded  by  France  to  the  United  States.  The 
treaty  'cedes  to  the  United  States  forever  and  in  ftiU  sover- 
eignty the  territory,  with  all  its  rights  and  appurtenances,  as 
fully  and  in  the  same  manner  as  they  have  been  acquired  by 
the  French  Republic  in  virtue  of  the  treaty  with  Spain.'  Spain 
had  ceded  the  territory  to  France  in  October  1801,  and  the 
cession  did  not  affect  slavery,  which  then  existed  there. 

"The  treaty  of  cession  contains  no  provision  by  which  the 
inhabitants  could  remain,  or  by  their  option  choose  to  remain, 
French  citizens.  On  the  contrary,  the  third  article  of  the 
treaty  obviously  contemplates  that  they  were  to  be  American 
citizens.  Article  III.  of  the  treaty  is  as  follows :  [Here  follows 
the  article  as  above  quoted.] 

"There  is  nothing  in  the  treaty,  therefore,  to  indicate  that 
it  was  the  intention  either  of  France  or  of  the  United  States 
that  the  inhabitants,  or  any  of  them,  were  to  remain  citizens 
of  France.  On  the  contrary,  it  was  intended  that  they  should 
be  citizens  of  the  United  States. 

"The  demurrer  is  sustained,  and  the  claim  is  disallowed.'' 

A  claim  against  the  United  States,  for  the 
Case  of  Fonoher.    seizure  and  destruction  of  property  by  mili- 
tary authorities,  was  made  in  behalf  of  the 
heirs  of  Louis  Frederic  Foucher,  Marquis  de  Circ^,  who  died 
in  France  in  1869.    It  appeared  that  Foucher  was  bom  in 
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1798  in  Kew  Orleans,  province  of  Loaisiana,  then  a  possession 
of  Spain,  and  that  he  was  residing  there  with  his  father  in 
1803,  when  the  territory  of  Louisiana  was  ceded  by  France  to 
the  United  States.  He  remained  at  Kew  Orleans  till  1836, 
when  he  removed  to  France,  where  he  continued  to  reside  till 
his  decease.  In  France  he  exercised  the  rights  and  enjoyed 
the  privileges  of  a  citizen,  owned  a  chateau,  and  assumed  his 
inherited  title;  but  there  was  no  evidence  of  record  that  he 
was  ever  reinstated  or  naturalized  in  conformity  with  the 
French  code. 

It  was  claimed  by  counsel  for  the  United  States,  on  the  au- 
thority of  the  decision  of  the  commission  in  the  case  of  Egle 
Aubry  (No.  25),  that  Foucher  became  a  citizen  of  the  United 
States  by  the  treaty  of  cession  in  1803;  that  his  residence  in 
France,  even  with  the  attending  circumstances,  did  not  entitle 
him  to  be  considered  a  citizen  of  that  country;  and  that  con- 
sequently the  commission  could  not  take  jurisdiction  of  the 
case;  but  it  was  admitted  that  the  supreme  court  of  the  State 
of  Louisiana,  in  a  case  entitled  The  State  of  Louisiana  v.  The 
Succession  of  the  Marquis  de  Girci^  had  held  that  he  was  at 
the  time  of  his  death  a  French  citizen  within  the  meaning  of 
both  the  French  law  and  the  law  of  Louisiana. 

Counsel  for  the  French  Eepublic  maintained  that,  inasmuch 
as  the  father  of  Louis  Frederic  Foucher  was  born  in  Louisiana 
when  that  province  was  within  the  jurisdiction  of  France,  his 
descendant,  Louis  Frederic  Foucher,  was  a  citizen  of  France 
and  not  affected  by  the  cession  of  the  tenitory  of  Louisiana 
by  France  to  Spain,  then  by  Spain  to  France,  then  by  France 
to  the  United  States.  It  was  also  claimed  by  counsel  for  the 
French  Bepublic  that  the  opinions  of  certain  French  lawyers, 
whose  words  were  quoted  in  the  brief,  should  be  accepted  as  the 
evidence  of  experts  in  regard  to  the  law  of  France.  M.  Har- 
risse,  speaking  of  the  French  law,  said:  "Citizenship  is  con- 
ferred in  the  forms  given  in  my  first  cross  interrogatory.  It 
is  evidenced  by  public  notoriety  and  enjoyment  and  practice 
of  certain  political  rights  which  are  confeiTcd  on  French  citi- 
zens only,  such  as  the  registry  of  voting  at  elections  or  inscrip- 
tion on  the  electoral  lists.  But  as  the  law  does  not  prescribe 
the  rules  of  evidence  for  such  cases,  it  springs  from  circum- 
stances.'' The  certificate  of  the  minister  of  the  interior  was 
also  relied  ux>on.  He  said  in  substance  that  Louis  Frederic 
Foucher,  Marquis  de  Circ^,  born  at  Kew  Orleans,  had  been,  in 
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view  of  the  evidence  produced,  considered  to  be  French  and 
inscribed  on  the  electoral  list  of  the  seventh  arrondissement  of 
Paris  for  the  years  1864  to  1869,  and  that  his  inscription  on 
that  list  established,  until  the  contrary  was  proved,  that  he 
was  French.  M.  Jason,  a  French  lawyer,  who  was  examined 
as  an  expert,  said :  '^  I  consider  the  French  nationality  of  Louis 
Frederic  Foucher,  Marquis  de  Circ6,  as  proved,  first,  by  the 
judgment  of  the  tribunal  of  the  Seine  of  April  11,  A.  D.  1851, 
ordering  the  rectification  of  the  birth  certificate  of  his  son,  and 
the  addition  of  the  name  of  Circ^,  which  had  been  omitted — 
an  addition  which  the  tribunal  could  order  only  after  the  Mar- 
quis de  Circd  had  established  his  quality  of  French  citizen; 
second,  by  the  inscription  of  L,  F.  Foucher  de  (jivc6  on  the 
electoral  lists  of  the  seventh  arrondissement  on  presentation  to 
the  competent  municipal  officers  of  documents  establishing  his 
quality  of  French  citizen.'' 

The  commission  unanimously  awarded  $9,200.  Counsel  for 
the  United  States  in  his  final  report,  referring  to  this  award, 
said: 

^^  This  act  was  a  recognition  of  the  citizenship  of  Foucher  in 
France;  but  whether  the  conclusion  was  reached  upon  the 
ground  that  the  father  of  Foucher  was  a  citizen  of  France,  and 
that  the  son,  although  born  in  the  territoiy  of  Louisiana,  then 
a  provmce  of  Spain,  followed  the  condition  of  his  father,  or 
whether  the  .commission  were  of  opinion  that  the  removal  of 
Foucher  to  France  in  1836  and  his  continuous  residence  there 
for  a  third  of  a  century  and  during  his  life,  coupled  with  the 
fact  that  he  was  recognized  as  a  citizen  of  France,  although 
formal  proceedings,  as  required  by  articles  9  and  10  of  the 
French  code,  had  not  been  complied  with,  justified  the  conclu- 
sion legally  that  he  was  a  citizen  of  France,  does  not  appear." 

Arthur  Denis,  Testamentary  Executor  of  L,  F,  Foucher,  Marquis  de  Circ^  v. 
United  States,  No.  603,  Boutweire  Report,  89 ;  commission  under  the  con- 
vention between  the  United  States  and  France  of  January  16;  1880. 

Henriette  Levy,  widow  of  Jacob  Levy  and 
^•**^  ''[^^'''^  a  native  of  Alsace,  filed,  in  her  own  right,  and 
as  tutrix  of  her  six  minor  children,  a  memo- 
rial (No.  253)  before  the  commission  under  the  treaty  between 
the  United  States  and  France  of  January  16, 1880,  for  dam- 
ages for  the  seizure  of  cotton  by  the  United  States  forces  in 
Louisiana  in  1863.  The  cotton  in  question  belonged  to  the 
firm  of  Isaac  Levy  &  Co.,  then  doing  business  in  Louisiana. 
This  firm  was  composed  of  Jacob  Levy  and  Isaac  Levy,  citi- 
zens of  France j  and  Marx  Levy  and  Benjamin  Weil,  citizens 
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of  the  United  States.  In  1866  Jacob  Levy  purchased  the  in- 
terests of  Marx  Levy  and  Benjamin  Weil  in  the  property  and 
assets  of  the  firm,  and  subsequently  removed  to  Strasburg,  in 
Alsace,  then  in  the  jurisdiction  of.  France,  where  he  died 
March  1,  1871.  The  memorial  filed  by  Henriette  Levy  em- 
braced both  the  original  and  the  acquired  interest  of  Jacob 
Levy  in  the  property  and  assets  of  the  firm. 

On  this  state  of  facts,  counsel  for  the  United  States  demurred 
to  the  memorial  on  the  following  grounds: 

^<  1.  As  to  the  whole  case :  That  it  appears  that  the  claimant 
and  her  children,  about  the  year  1871,  became  citizens  or  sub- 
jects of  Crermany,  and  have  ever  since  remained  and  are  now 
such  citizens  or  subjects,  and  have  not  since  that  year  been 
citizens  of  the  republic  of  France,  and  that  this  claim  is 
therefore  not  presented  by  or  on  behalf  of  the  citizens  of  that 
republic. 

"2.  As  to  the  interest  alleged  to  have  been  assigned  by 
Benjamin  Weil:  That  as  it  appears  that  said  Weil  was  at  the 
time  of  the  acts  complained  of  a  citizen  of  the  United  States, 
the  claim  is  not  one  arising  out  of  acts  committed  against  the 
persons  or  property  of  citizens  of  France.'' 

In  support  of  so  much  of  the  demurrer  as  related  to  the 
claim  derived  from  Benjamin  Weil,  counsel  for  the  United 
States  referred  to  the  case  of  Archbishop  Perch^. 

In  support  of  the  demurrer  to  the  whole  case,  counsel  for 
the  United  States  invoked  the  treaty  of  Frankfort  of  May  10, 
1871,  by  which  Alsace  was  ceded  to  Germany.  By  Article  II. 
of  this  treaty  it  was  provided  that  French  subjects,  bom  in 
the  ceded  territory  and  actually  domiciled  therein,  who  desired 
to  preserve  their  French  nationality,  should  be  allowed  till 
October  1, 1872,  to  declare  their  intention  to  do  so,  before  com- 
petent authority,  and  to  remove  their  domicil  to  France.^ 

As  there  was  no  allegation  in  the  memorial  that  Henriette 
Levy  had  availed  herself  of  this  privilege,  counsel  for  the 


1 "  Lee  Bojets  f^an^ais  originaires  des  territoires  c^d^sdomicilids  actuello- 
ment  sor  ce  temtoire  qui  entendront  conserver  la  nationality  fran^aisA, 
joairont  JQsqn'aa  premier  ootobre  1872  et  moyennant  une  d<^claration  pT<$a- 
lable,  faite  k  Tantorit^  comp^tente,  de  la  faculty  de  transporter  leur  domi- 
cile en  France  et  de  s'y  fixer,  sans  qae  ce  droit  poisse  ^tre  alt^r^  par  les 
lois  sor  le  service  militaire,  aaqnel  cas  la  qualit<S  de  citoyen  iran^ais  lenr 
sera  maintenue.  lis  seront  libres  de  conserver  lenr  immeubles  sitn^s  sur 
le  territoire  rdnni  h,  TAUemange.  Aacnn  habitant  des  territoires  c^d^s  ne 
ponrra  dtre  poorsoivi,  inqnidt^  on  recherob^  dans  sa  personne  on  dans 
see  biens  k  raison  de  ses  aotes  politiques  on  militaires  pendant  la  guerre. '^ 
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United  States  maintained  that  it  was  a  reasonable  presomp- 
tion  that  she  had  omitted  to  do  so  and  had  in  consequence 
become  a  German  subject.  Counsel  cited  in  this  relation  the 
case  of  Archbishop  Perch^,  and  moved  that  the  memorialist 
be  required  to  amend  her  memorial  and  state  whether  she  had 
availed  herself  of  the  privilege  secured  by  Article  II.  of  the 
treaty  of  Frankfort.  He  further  moved  that  in  default  of 
such  a  statement  the  case  be  dismissed. 

Special  counsel  for  the  memorialist  contended  (1)  that  the 
case  was  not  analogous  to  that  of  Archbishop  Perch6,  since  in 
that  case  the  claimant  had  voluntarily  renounced  his  allegiance 
to  France  and  become  a  citizen  of  the  United  States,  while 
Jacob  Levy,  the  husband  of  Henriette  Levy,  was  bom  in 
France,  lived  in  France,  and  died  a  citizen  of  France,  and  (2) 
thftt,  as  Jacob  Levy  was  a  citizen  of  France  when  the  loss  was 
sustained,  and  continued  to  be  a  citizen  of  France  during  his 
life,  the  claim  was  by  a  citizen  of  France,  and  that  the  com- 
mission should  take  and  maintain  jurisdiction.  In  support  of 
this  position  the  first,  second,  and  fourth  articles  of  the  treaty 
were  quoted.  The  attention  of  the  commission  was  also  called 
to  the  seventh  article  of  the  treaty  of  February  23,  1853, 
between  France  and  the  United  States,  in  which  it  is  provided 
that  "Frenchmen  shall  enjoy  the  right  of  possessing  personal 
and  real  property  by  the  same  title  and  in  the  same  manner  as 
the  citizens  of  the  IJnited  States.  They  shall  be  free  to  dis- 
pose of  it  as  they  may  please,  either  gratuitously  or  for  value 
received,  by  donation,  testament,  or  otherwise,  just  as  those 
citizens  themselves;  and  in  no  case  shall  they  be  subjected  to 
taxes  on  transfer,  inheritance,  or  any  others  different  from 
those  paid  by  the  latter.'' 

It  was  also  contended  that  any  change  in  the  nationality  of 
the  country  of  their  nativity  could  not  affect  the  rights 
acquired  by  the  heirs  of  Jacob  Levy  while  the  country  was  an 
integral  part  of  France  and  they  were  citizens  thereof;  that 
the  repeal  of  a  law,  or  change  of  a  treaty,  or  a  cession  of  ter- 
ritorial domain  subsequent  to  the  date  when  the  right  of  in- 
heritance attached,  could  not  affect  any  right  acquired  under 
the  treaty,  or  such  law  or  cession  of  territory.  Several  au- 
thorities were  cited  in  the  brief  in  support  of  these  positions, 
and  especially  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Datvson^s  Lessee  v.  Oodfrey  (4  Oranch, 
321).  It  was  also  claimed  by  counsel  for  the  memorialist  that 
the  nationality  of  the  father  was  transmitted  to   his  minor 
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children^  that  neither  the  mother  nor  guardian  eonld  change 
it  during  their  minority;  that  when  the  minors  attained  their 
majority  they  had  the  right  to  elect  whether  they  would  ad- 
here to  the  country  to  which  their  father  owed  allegiance 
at  the  date  of  his  death,  and  that  until  that  period  arrived 
they  continued  citizens  of  France.  The  cession  of  Alsace,  it 
was  alleged,  did  not  affect  in  any  particular  the  private  rights 
of  the  citizens  to  property,  or  claims  for  injuries  committed, 
prior  to  the  cession. 

Counsel  for  the  United  States,  in  reply  to  the  contention  of 
private  counsel  that  there  was  no  analogy  between  the  case  of 
Perch^  and  the  case  at  bar,  maintained  that  the  question  for 
the  commission  to  consider  was  one  solely  of  the  fact  of  citizen- 
ship ;  that  the  motive,  or  reason,  or  the  attending  circumstances, 
in  the  case  of  a  change  of  nationality  ought  not  to  be  considered 
and  could  properly  have  no  weight;  that,  assuming  the  posi- 
tion of  counsel  for  the  claimant  to  be  a  tenable  one,  it  was  true 
that  she  had  the  option  tendered  to  her  by  the  treaty  of  1871; 
but  that  she  was  then  called  upon  to  make  her  choice,  either 
to  remain  in  Germany  and  become  a  subject  of  the  German 
Empire,  or  to  accept  the  privileges  of  the  treaty  and  retain 
her  citizenship  in  France.  She  chose  to  remain  in  the  German 
Empire,  and  thus  voluntarily  fixed  her  character  as  a  German 
subject. 

The  commission  sustained  the  demurrer  in  these  words: 
^<The  commission,  in  this  case,  judges  well-founded  and 
admits  the  demurrer  interposed  by  the  agent  of  the  United 
States  to  the  claim  or  memorial.  In  its  opinion,  it  is  beyond 
doubt  that  the  claimant  and  her  children,  being  natives  of 
Alsace,  and  having  always  resided  there,  and  not  having  made 
choice  of  the  French  nationality  during  the  interim  granted 
by  the  treaty  of  May  the  10th,  1871  (which  applied  to  persons 
of  ^11  age  as  well  as  to  minors),  are  included  in  the  collective 
naturalization,  real  as  well  as  personal,  which  resulted  to  that 
country  in  consequence  of  its  annexation  to  the  German 
Empire,  sanctioned  by  that  treaty.  And  as  German  subjects, 
which  they  have  become,  they  cannot  in  any  manner  have 
recourse  to  a  commission  created  solely  for  the  settlement  of 
certain  claims  of  French  or  American  citizens. 

"  The  French  nationality  of  Jacob  Levy,  whose  rights  the 
claimant  and  her  children  have  inherited,  cannot  be  included 
in  this  inheritance.  Possessed  by  him  alone,  it  does  not  satisfy 
the  requirements  of  the  convention,  which  demands  French 
nationality  in  those  who  actually  present  themselves  before 
the  commission. 

6627— Vol.  3 25 
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"  Benjamin  Weil  and  Marx  Levy  never  having  been  French, 
the  rights  which  they  transferred  to  Jacob  Levy  can  not,  a 
fortioriy  be  taken  into  consideration,  nor  can  they  render  any 
better  the  legal  condition  of  the  claimant  and  her  children. 

^'  For  these  reasons  the  commission  sustains  the  demurrer  of 
the  United  States  counsel  and  declares  the  claim  outside  its 
jurisdiction.'^ 

The  judgment  of  the  commission  sustaining  the  demurrer 
was  dated  the  25th  of  June  1881.  The  20th  of  September 
1881,  the  claimant,  by  her  attorney,  filed  an  amendment  to  the 
memorial,  in  which  she  declared  that  she  and  her  minor  chil- 
dren were  then  residents  and  citizens  of  France,  and  that  her 
post-office  address  at  that  time  was  in  Paris,  France.  Docu- 
mentary evidence  was  also  produced,  showing  that  Henriette 
Levy,  the  claimant,  was,  upon  a  proper  application  to  the 
authorities  of  France,  reinstated  as  a  French  subject  on  the 
3d  of  June  1882. 

Counsel  for  the  United  States  maintained  that  the  amend- 
ment was  in  effect  an  admission  that  Henriette  Levy  and  her 
minor  children  were  subjects  of  Germany  at  the  time  the  treaty 
was  ratified,  and  that  citizenship  in  France  acquired  after  the 
date  of  the  treaty  could  not  give  jurisdiction  to  the  commission 
over  parties  so  acquiring  citizenship. 

The  case  was  dismissed  finally  for  want  of  jurisdiction. 

BontweU's  Report,  65,  French  and  American  Claims  Commiflsion^  com- 
yention  of  January  15, 1880. 

6.  DOUBLB  AliLEOIANOB. 

DoaUe  HationaUty;     ^®  claimants  stated  in  their  memorial  that 

Eztenitoriality;  they  were  British  subjects  and  not  Mexican 

Suljeotion  to  the  citizens,  and  that  they  were  subjects  of  Great 

Local  law.  Britain  when  their  complaint  arose;  that  they 

were  surviving  partners  of  the  firm  of  Barron,  Forbes  &  Co., 

all  British  subjects;  that  one  of  them,  William  E.  Barron, 

resided  in  San  Francisco,  California,  and  the  other  in  Mexico, 

and  that  they  so  resided  at  the  time  of  their  iiynries.    They 

based  their  claim  upon  the  proceedings  of  the  United  States 

in  respect  to  the  rights  and  titles  which  they  asserted  to  the 

New  Almaden  quicksilver  mine,  situate  in  the  county  of  Santa 

Clara,  California.    These  rights  and  titles  were  transferred 

and  assigned  to  the  firm  some  time  prior  to  February  2, 1851. 

They  complained  of  the  act  of  Congress  of  March  3, 1851  (9 
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Stats,  at  L.  633),  requiring  them  to  submit  their  titles  to  the 
investigation  of  a  land  commission  provided  to  investigate 
and  pass  upon  titles  of  all  persons  claiming  lands  in  California 
under  Spanish  or  Mexican  grants.  Also  of  the  refusal  of  the 
United  States  to  make  proper  legal  provision  to  enable  them 
to  procure  the  necessary  evidence  to  prove  the  genuineness  of 
their  titles.  Lastly,  of  the  judgment  of  the  Supreme  Court  of 
the  United  States,  rendered  at  its  December  term  1862,  in  the 
case  of  the  United  States  v.  Andres  Castillero  (2  Black,  1-371), 
pronouncing  the  title  under  which  Barron,  Forbes  &  Co. 
claimed  the  mine  to  be  null  and  void. 

Mr.  Wadsworth,  the  American  commissioner,  held  that  the 
claim  should  be  rejected,  and  argued  the  subject  at  consider- 
able length. 

Mr.  Palacio,  the  Mexican  commissioner,  took  the  ground  that 
there  might  be  a  double  allegiance^  that,  according  to  inter- 
national law,  all  persons  having  a  domicil  and  fixed  residence 
in  a  country,  being  de  facto  under  its  jurisdiction,  enjoying  the 
protection  of  its  laws  and  contributing  their  property  and 
industry  to  the  public  wealth  of  the  state,  ^<  are  to  be  consid- 
ered as  citizens  of  the  same  country,  with  all  the  rights  and 
obligations  of  such  according  to  the  treaties.''  Continuing  he 
said: 

<<  Persons  thus  situated  are  a  part  of  the  nation.  Their  prop- 
erty is  liable  to  seizure  and  reprisals  in  time  of  war,  equally 
with  that  of  the  natives.  They  share  with  the  native  citizens 
the  character  of  belligerents,  allies,  or  neutrals,  assured  by  the 
country  in  which  they  live.  The  law  of  war  is  applied  to  the 
one  and  the  other  without  any  distinction.  All  kinds  of  agree- 
ments of  truce,  armistices,  exchange  of  prisoners,  freedom  or 
restriction  of  commerce,  and  finally  of  treaties  of  peace,  are 
applicable  to  them  exactly  the  same  as  they  are  applicable  to 
the  citizens  of  the  state  deriving  their  national  character  from 
the  municipal  law.  The  nation  is  responsible  for  the  violations 
which  said  persons  may  commit  of  the  rights  of  another  na- 
tion; and  resents  the  injury  to  those  persons,  as  if  they  were 
inflicted  upon  her  i)olitical  body.  Nothing  could  be  more  nat- 
ural. Those  persons  form  part  of  a  society,  and  while  this 
society  secures  for  them  the  advantages  of  its  organization  and 
the  respect  of  other  nations,  she  is  also  to  be  held  responsible 
lor  the  transgressions  they  may  commit.'^ 

In  support  of  this  position,  Mr.  Palacio  referred  to  the  de- 
cision of  the  British-American  claims  commission  under  the 
treaty  of  1853,  in  the  case  of  the  Messrs.  Laurent.    Mr.  Palacio 
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declared  that  the  circumstances  of  that  case  and  of  the  one 
before  him  were  identical.  It  might  perhaps  be  said  that  an 
especial  circumstance  of  the  claim  of  the  Messrs.  Laurent  was 
that  it  grew  out  of  the  act  of  a  belligerent,  done  in  actual  war 
and  by  virtue  of  the  powers  emanating  from  a  state  of  war, 
and  that  the  designation  of  the  nationalty  of  the  person,  ac- 
cording to  the  place  of  his  domicil  during  the  war,  was  an 
application  of  a  special  law  to  the  case.  Mr.  Palacio,  how- 
ever, thought  that  the  same  circumstance  distinguished  the 
case  before  him.  The  laws  of  war  placed  the  mine  of  the  Bar- 
rons  in  the  possession  of  the  United  States.  The  fact  that  the 
United  States  was  a  belligerent  in  regard  to  Mexico  had 
resulted  in  the  courts  of  justice  of  the  former  country  recon- 
sidering and  rejecting  the  titles  issued  by  the  lattery  and 
nothing  but  the  laws  of  war  ought  to  be  consulted  when  the 
question  was  to  decide  whether  the  Government  of  the  United 
States  in  annulling  the  title  obtained  under  a  sovereign  with 
whom  they  were  at  war,  was  valid  or  invalid. 

The  commissioners,  being  unable  to  agree,  referred  the  case 
to  the ,  umpire.  Dr.  Lieber,  who  rendered  the  following 
decision : 

"  The  commissioners  on  July  19, 1871,  referred  this  case  to 
the  umpire  to  say  ^  whether  the  claimants  have  a  right  under 
the  convention  of  July  4, 1868,  to  appear  here  and  claim  as 
Mexican  citizens  against  the  United  States.' 

"The  question  proiK)8ed  to  the  umpire  is  one  of  jurisdiction, 
and  the  claimants,  Wm.  E.  Barron  and  William  Barron,  call- 
ing themselves  English  subjects,  it  would  appear  that  they 
cannot  ^  claim  as  Mexican  citizens  against  the  United  States,' 
according  to  the  familiar  passage  in  the  convention  of  the 
fourth  of  July  1868,  with  which  Article  I.  begins.  The  words 
of  the  convention  are  these:  ^Ali  claims  on  the  part  of  corpo- 
rations, companies,  or  private  individuals,  citizens  of  the 
United  States^  upon  the  government  of  the  Mexican  Bepublic 
arising  from  injuries  to  their  persons  or  property  by  authori- 
ties of  the  Mexican  Republic,  etc.,  which  may  have  been  pre- 
sented to  either  government  for  its  interposition  with  the 
other  since  the  signature  of  the  treaty  of  Guadalupe  Hidalgo 
between  the  United  States  and  the  Mexican  Bepublic  of  the 
2nd  of  February  1848,  and  which  yet  remain  unsettled,  etc., 
shall  be  referred  to'  the  claims  commission. 

"  Various  reasons  are  urged  with  more  or  less  fitness,  and 
sometimes  with  apparent  profoundness,  that  the  two  Barrons 
have  a  standing  before  the  commission  despite  of  their  own 
declaration  that  they  are  subjects  of  the  Queen  of  Great 
Britain;  and  that  they  actually  are  Mexican  citizens  in  the 
meaning  of  the  convention. 
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<^  The  first  of  these  reasons  is  that,  according  to  high  author- 
ity as  well  as  important  decisions,  a  man  may  be  a  citizen  of 
two  different  countries  or  possess  two  distinct  citizenships. 
The  word  citizen  is  taken  in  the  English  language  in  very 
different  meanings  and  to  designate  various  degrees  of  con- 
nexion of  the  individual  with  a  certain  polity  or  country.  I 
do  not  believe  that  the  word  citizenship  is  used  in  correspond- 
ingly different  meanings.  Whether  it  is,  however,  or  not,  so 
much  is  certain,  that  when  we  include  in  the  word  citizen  (or 
subject)  the  idea  of  paramount  allegiance,  the  notion  of  a 
double  citizenship  is  necessarily  excluded  by  the  very  term  of 
allegiance,  and  nowhere  in  the  wide  sphere  of  human  thought 
can  the  great  maxim  that  no  man  can  serve  two  masters  find 
a  more  direct  application  than  in  this  province  of  allegiance. 
In  the  involved  fendal  system,  where  the  idea  of  a  graduated 
allegiance  prevailed,  and  in  which  allegiance  had  come  to  be 
twisted  and  tangled,  a  double  allegiance  was  imaginable;  not 
however,  in  the  modern  national  state,  the  type  of  modem  poli- 
tics, and  especially  not  in  the  law  of  nations.  An  alien  becomes, 
for  the  time,  and  in  a  certain  degree,  an  enemy  along  with  the 
subjects  or  citizens  of  the  country  which  he  inhabito,  toward 
those. with  whom  that  country  is  at  war;  but  who  would  say 
that  this  enmity  confers  citizenship?  It  might  be  said  that  it 
confers  temporary  nationality,  but  not  real  and  full  citizenship. 
I  think  this  answers  the  arguments  derived  from  the  decision 
of  the  commission  of  claims  between  the  United  IStates  and 
Oreat  Britain.  It  remains  to  answer  this  question:  Does  or 
does  not  our  instrument  take  the  word  *  citizen'  in  the  quoted 
passage,  in  its  fiillest  sense,  including  the  idea  of  allegiancef 

'^  The  argument  so  far  refers  to  aliens,  in  case  of  war  between 
the  counti^  in  which  they  have  taken  their  domicil  and  the 
government  of  another  country.  As  to  the  mere  domicil  con- 
ferring citizenship  the  question  has  been  often  discussed,  and 
I  desire  simply  to  add  that  Bluntschli,  in  his  Modern  Law  of 
Nations,  presented  as  a  Code,  367,  has  a  few  pertinent  remarks 
on  this  subject;  and  also  Heffter,  in  the  European  Law  of 
Nations  of  the  Present  Time.  (Both  Bluntschli  and  Heffter 
have  been  translated  into  French.)  Bluntschli  gives  as  text 
the  following:  ^  It  is  possible  that  a  person  possesses  a  perma- 
nent dwelling  place  and  domestic  establishment  (domicil)  in  a 
country  and  has  settled  there,  without  entering  as  a  member 
into  its  political  society,  and  in  the  same  manner  a  person  may 
possess  real  property  in  a  country  and  cultivate  the  land  with- 
out necessarily  becoming  a  citizen.'  In  his  explanatory  notes 
he  refers  to  the  French  Code  Civil,  paragraph  17,  which  dis- 
tinctly lays  down  that  a  business  establishment  in  a  foreign 
country  shall  not  be  considered  as  eniigrationj  and  that  such 
establishment  does  not  prove  an  absence  of  intention  to  return 
{esprit  de  retour). 

"  Let  us  return  to  the  question,  In  what  sense  are  we  obliged 
to  take  the  English  word  ^  citizen^  and  the  Spanish  *•  ciudadano^ 
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in  the  convention!  I  would  have  thought  that  the  Spanish 
'  ciadadano,'  like  the  French  ^  citoyen/  is  used  in  a  much  closer 
sense  than  the  English  *  citizen/  but  from  the  arguments  of 
the  learned  commissioner  of  the  republic  of  Mexico  it  would 
appear  that  there  is  no  difference, 

"  Even  if  the  true  purpose  of  the  eighth  article  of  the  treaty  of 
Guadalupe,  of  which  more  will  be  said,  was  to  protect  Mexican 
titles,  in  whosesoever  hands  they  might  be  at  the  date  of  the 
treaty,  even  that  would  not  prove  that  the  terms  *  Mexican  citi- 
zen,' used  in  the  convention  of  1868, could  mean  foreigners,  for 
instance  Englishmen,  merely  because  residing  in  Mexico.  We 
have  no  right  to  ascribe  such  want  of  knowledge  as  well  as 
skill  to  the  framers  of  our  convention,  and  to  suppose  that 
they  meant  aliens  or  sojourning  foreigners  when  they  said 
'citizens of  Mexico,'  in  a  passage  of  the  treaty  of  the  last  impor- 
tance. The  first  rule  of  hermeneutics,  legal  or  otherwise,  is 
that  interpretation  means  finding  in  good  faith  that  meaning 
of  certain  words,  if  they  are  doubtful,  which  those  who  used 
the  words  must  have  desired  to  convey,  according  to  the  usage 
of  speech  {usus  loquendi),  the  existing  laws,  common  sense,  and 
the  general  intent  of  that  whole  of  which  the  doubted  passage 
forms  a  part;  and  does  not  mean  what  ingenuity  may  appar- 
ently succeed  in  forcing  into  a  passage.  Thus  tested,  the 
um])ire  cannot  well  see  how  it  ca^  be  advanced  that  the  con- 
vention of  July  4, 1868,  in  some,  to  him  unintelligible,  manner, 
deprives  an  alien  of  his  alienship  by  restricting  the  jurisdiction 
of  our  commission  to  claims  of  Mexican  citizens  against  the 
United  States,  and  vice  versa.  I  am  convinced  that  the  word 
citizen  is  taken  in  the  convention  of  1868  in  its  full  and  definite 
sense,  and  not  in  its  conditional  and  limited  sense.  But  no  one 
can  be  a  citizen  in  the  complete  sense  of  the  word  (in  which  it 
means,  indeed,  absolute  and  exclusive  incorporation  in,  and 
assimilation  with,  a  political  society)  of  two  states  or  govern- 
ments at  one  and  the  same  time.  The  very  object  of  the  begin- 
ning of  Article  I.  is  plainly  and  emphatically  to  limit  and 
restrict  the  field  of  action  of  the  commission.  The  two  nations 
concluded  a  treaty,  or  agreed  to  settle  certain  difficulties  be- 
tween their  citizens  and  governments.  They  could  have  no 
idea  of  inviting  subjects  of  all  possible  governments,  though 
they  might  reside  in  either  of  the  countries,  to  bring  their 
complaints  before  the  commission. 

"But  it  is  argued  on  the  part  of  the  claimants  that  the 
property  in  question  (the  mines  of  New  Almaden,  situated  in 
California)  was  acquired,  as  indeed  all  Upper  California  was, 
by  war ;  that  by  the  law  of  war  an  alien  residing  in  the  hostile 
country  becomes  a  citizen  of  the  hostile  country;  consequently 
the  Barronshavearight  to  appear  before  the  commission.  This 
argument  involves  two  errors.  The  one  has  been  exposed; 
war  did  not  confer  Mexican  citizenship  upon  them ;  the  other 
error  is  that  California  passed  over  to  the  United  States  by  war 
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alone,  which  conferred  the  citizenship  as  claimed  apon  the  two 
Barrens.  California  was  conquered  indeed,  bat  became  a 
I)ortion  of  the  United  States  by  a  treaty  of  peace,  which  is  a 
I>erfectly  peacefnl  act,  dragging  no  law  of  war  and  its  peculiar 
effects,  as  law  of  war,  along  with  it.  California  became  part 
of  the  United  States  by  treaty,  and  the  treaty  concluded  the 
war. 

^^Here,  however,  we  arrive  at  the  argument  which,  it  seems, 
appears  to  those  who  argue  for  Mexico  against  the  United 
States  the  strongest,  or  one  of  tbe  strongest  at  all  events.  It 
is  argued:  The  treaty  of  Guadalupe  Hidalgo  of  February 
1848  guarantees  protection  to  rights  of  private  property  in  the 
ceded  territory  of  California;  but  by  the  action  of  the  Govern- 
ment of  the  United  States  (including  Congress  and  the  United 
States  courts  of  law)  Mexican  private  property  has  been 
violated  in  declaring  the  title  of  the  property  of  the  Barrens 
in  the  mines  of  New  Almaden  deficient  and  vicious.  More- 
over, the  present  and  claiming  proprietors  of  the  mines  of 
Kew  Almaden  claim  for  and  represent  a  company  originally 
established  by  Castillero,  a  Mexican  citizfin,  and  others,  a  com- 
pany receiving  its  legal  being  and  < personality'  from  the 
Mexican  Government;  this  ^Mexican  personality' of  the  com- 
pany imparts  Mexican  citizenship  pro  tanto  to  its  members, 
and  thus  gives  them,  even  though  they  declare  themselves  to 
be  subjects  of  quite  a  different  power,  a  legal  standing  as  Mexi- 
can citizens  before  the  claims  commission,  in  order  to  claim 
damages  for  the  breach  of  the  treaty  of  Guadalupe  on  the 
part  of  the  United  States  (damages  to  the  amountof  $16,000,000). 
I  hope  I  have  stated  this  argument  fairly  and  correctly;  I 
know  it  has  been  my  desire  to  do  so. 

"The  mining  company  of  New  Almaden  was  of  course  a 
Mexican  company  when  established.  The  establishing  author- 
ity, the  recipients  of  the  benefits,  the  grantees,  and  the  prop- 
erty of  the  Mexican  Government  (the  minable  land)  all  were 
Mexican.  All  the  world  knows  that  California  was  Mexican 
before  the  treaty  of  Guadalux>e  and  subject  to  the  laws  of 
the  Republic  of  Mexico,  just  as  Mexico  had  been  subject  to 
the  laws  of  Spain  before  the  independence  of  Mexico.  But  it 
is  quite  a  different  question  when  a  claim  is  made  arguing 
that  there  is  an  indelible  Mexican  personality  in  this  legal  per- 
son^ and  a  power  of  infusing  partial  Mexican  citizenship  into 
its  members,  even  though  they  should  consist  only  in  two  mem- 
bers claiming  English  allegiance. 

"Enough  has  been  said  in  this  paper  on  the  subject  of  citi- 
zenship, and  I  allow  that  particular  subject  to  pass,  however 
tempting  the  agents  and  counsellors  of  the  Mexican  Republic 
have  made  this  opportunity  to  say  a  few  more  words  on  the 
nature  of  citizenship  and  of  its  occasionally  supposed  essence. 
Suffice  it  here  to  say  that  the  Mexican  company  can  not  and 
could  not  claim  inherent  Mexican  personality,  so  far  as  New 
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Almaden  is  concerned,  after  the  land  and  mines  were  placed 
under  the  sovereignty  of  the  United  States,  and  that  conse- 
quently it  could  not  impart  corresponding  citizenship.  To  sup- 
pose the  contrary  would  ascribe  to  the  mining  company  what 
is  called  in  the  law  of  nations  exterritoriality^  and  is  now 
idlowed  only  to  ambassadors  and  ministers  plenipotentiary. 
The  modern  law  of  nations  of  the  Europeans  and  their  descend- 
ants in  other  portions  of  the  globe,  that  great  legal  dispensa- 
tion under  which  modern  civilization  has  its  being,  allows  of 
no  exterritoriality  among  the  members  of  this  ever- widening 
family  of  nations.  We  often  claim  and  establish  exterritorial- 
ity in  countries  of  barbarous  or  semibarbarous  people,  or  of 
people  whose  whole  civilization  lies  out  of  the  sphere  of  ours, 
but  we  do  not  allow  it  even  to  foreign  sovereign  persons. 
(Phillimore,  II.  23.)  If  a  monarch  establishes  a  mercantile 
business  in  a  foreign  country,  he  carries  no  exemptioli  from 
the  law  of  the  land  along  with  him,  but  is  simply  subject  to 
the  general  laws  of  the  land.  This  has  been  repeatedly  de- 
cided in  interesting  cases.  (See  Bluntschli's  Code,  etc.,  para- 
graph 40,  and  Phillimore,  II,  App.  IV.,  page  589.)  Bven  a 
sovereign  himself,  if  he  goes  into  foreign  service,  which  fre- 
quently happens  where  there  are  large  empires  surrounded 
by  many  little  sovereignties,  even  such  a  sovereign  carries  no 
exterritoriality  along  with  his  person,  but  is  subject  to  the 
laws  of  the  land.  When  he  travels  he  carries  exterritoriality 
with  him,  but  not  otherwise. 

"  We  are,  however,  told  that  the  treaty  of  Guadalupe  guar- 
anteed this  exemption.  The  answer  is.  It  did  not  do  so,  h^use 
it  eould  not  do  it.  No  modern  power  can  give  away  by  treaty 
the  right  and  necessity  of  ruling  over  the  whole  land  by  the 
law  of  the  land,  and  especially  not  the  United  States.  Who 
can  imagine  the  Senate  of  the  United  States  ratifying  a  treaty 
which  establishes  exterritoriality  within  the  country!  The 
United  States  could  never  give  away  the  right  and  duty  to  try 
and  determine  titles  to  land  granted  by  Mexico,  if  there  is 
strong  suspicion  against  the  validity  of  these  titles,  just  as 
the  Mexican  Government  itself  would  have  tried  and  adjudged 
titles  against  which  there  was  strong  suspicion  either  of  fraud 
or  other  illegality.  Not  long  after  our  taking  imssession  of 
California  such  a  mass  of  fraudulent  land  titles  and  corruption 
in  fictitious  grants  was  discovered  that  Mr.  Stanton,  later  the 
great  war  minister  of  the  country,  was  sent  thither,  and  with 
rare  skill  and  sagacity  proved  so  much  fraud  that  the  govern- 
ment commenced  corresponding  procedures.  There  was  no 
breach  of  the  treaty  of  Guadalupe  in  this.  The  Government 
of  Mexico  would  have  been  obliged  to  do  the  same  had  Cali- 
fornia not  been  ceded  to  the  United  States  and  had  frauds 
become  known.  *  Protecting  private  property  ^  implies  expos- 
ing invalidity  wherever  discovered  and  endeavoring  to  dis- 
cover them  wherever  suspected. 
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"After  very  convulsive  revolutions  it  has  sometimes  been 
found  necessary  to  pass  laws  which  free  titles  of  landed  prop- 
erty beyond  a  certain  date  from  any  inquiry  and  trial.  It  is 
simply  a  measure  of  extreme  expediency.  Such  was  not  the 
case  concerning  titles  of  Mexican  property  in  California,  and 
was  never  stipulated  for  in  the  treaty  of  Guadalupe. 

^^My  decision  under  the  order  of  the  commissioners  of  July 
19, 1871,  is  that  neither  William  E.  Barron  nor  William  Barron 
has  a  standing  before  the  United  States  and  Mexican  Claims 
Commission  according  to  the  convention  of  July  4, 1868,  and 
that  the  whole  claim  must  be  dismissed  accordingly  without 
further  arguing.'^ 

Lieber,  Umpire,  Aagnst  16,  1871,  William  E.  and  William  Barron  v.  The 
United  States,  No.  633,  Mex.  Docket,  convention  of  July  4,  1868,  MS.  Op. 
11.63. 

Barron,  Forbes  &  Co.,  as  British  subjects,  laid  their  claim  before  the 
American  and  British  Claims  Commission  under  the  treaty  of  Washington 
of  May  8,  1871.  Mr.  Hale,  the  agent  of  the  United  States,  gives  the  fol- 
lowing report  (Report,  164)  of  the  case  before  that  commission : 

''The  memorial  disclaimed  aU  impatation  of  intentional  wrong  by  the 
Supreme  Conrt  of  the  United  States,  but  alleged  that  their  final  Judg- 
ment was  erroneous;  and  further  alleged  that,  immediately  after  the 
decision  of  the  Supreme  Court,  an  order  was  issued  by  the  President  of 
the  United  States,  to  the  United  States  marshal  for  California,  directing 
that  the  memorialists  be  ejected  from  their  property,  and  that  it  be  placed 
in  the  possession  of  an  agent  of  the  United  States.  That,  'while  thus 
under  pressure  and  duress,  and  threatened  with  eviction  from  their  prop- 
erty,' by  the  United  States,  the  claimants  gave  a  quitclaim  of  their  interest 
in  the  entire  property  to  a  Pennsylvania  corjioration — ^the  Quicksilver 
Mining  Company— receiving  for  this  conveyance  the  sum  of  $1,750,000, 
and  that  their  grantees  had  since  remained  in  possession  of  the  mine, 
'undisturbed  by  any  claim  of  the  United  States;'  and  had  received,  and 
still  continued  to  enjoy,  a  revenue  of  about  $1,000,000  per  annum  from  the 
mine.  It  also  alleged  various  acts  of  unfairness  and  oppression  by  the 
attorneys,  agents,  and  officers  of  the  United  States  during  the  pendency  of 
the  litigation  in  the  lower  courts,  before  the  final  appeal  to  the  Supreme 
Court.  The  claimants  claimed  an  award  for  about  $16,000,000,  besides 
interest.  A  demurrer  was  interposed  to  the  memorial,  on  behalf  of  the 
United  States,  on  the  following  grounds : 

'"1.  The  said  memorial  sets  forth  no  acts  committed  against  the  nrop- 
erty  of  the  claimants  within  the  time  limited  by  the  treaty  for  whicn  the 
United  States  are  responsible,  or  on  account  of  which  reclamation  lies  in 
favor  of  the  claimants  against  the  United  States. 

'*'2.  The  allegations  in  the  memorial  of  the  alleged  ii^nries  to  the 
claimants'  rights  by  the  passage  of  the  law  of  3d  March  1851,  as  alleged 
in  paragraph  15  of  the  memorial;  and  by  the  alleged  wrongful  and 
oppressive  acts  of  the  United  States  and  of  their  officers  and  agents  in 
their  opposition  to  the  allowance  of  the  claimants  before  the  commissioners, 
as  set  forth  in  paragraph  20  of  the  memorial ;  by  the  appeal  and  other 
alleged  nnjnst  and  oppressive  proceedings  set  forth  in  paragraph  21,  and 
by  Uie  proceedings  set  forth  in  paragraphs  22,  23,  24,  26,  27,  28,  29,  30,  81, 
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and  32,  show  all  of  said  transactions  to  have  taken  place  hefore  the  13th 
day  of  April  1861 ;  and  thereby  the  said  transactions  are  not  the  subjects 
of  reclamation  before  this  commission. 

'<  *  3.  The  decision  of  the  Sapreme  Court  of  the  United  States  upon  the 
claims  of  the  memorialists  in  the  year  1863,  as  set  forth  in  paragraphs  33, 
34,  35,  and  36,  of  the  memorial,  and  the  alleged  acts  of  the  President  of 
the  United  States  in  execntion  of  the  judgment  of  said  court,  as  set  forth 
in  paragraph  37,  do  not  constitute  an  act  or  acts  against  the  persons  or 
property  of  subjects  of  Her  Britannic  Majesty  within  the  provisions  of  the 
twelfth  article  of  the  treaty,  by  occasion  of  which  reclamation  lies  against 
the  United  States. 

*'  '4.  The  only  acts  alleged  in  the  memorial  as  occurring  within  the  time 
limited  by  the  treaty  are  tne  j  udgment  of  the  Supreme  Court  of  the  United 
States  upon  a  cause  duly  and  lawfully  pending  before  them,  and  the  pro- 
ceedings in  due  course  of  law  for  the  enforcement  of  execution  upon  the 
said  Judgment ;  the  memorial  distinctly  negativing  any  allegation  of  fraud 
or  willful  injustice  in  the  said  court,  no  reclamation  lies  on  behalf  of  the 
claimants  before  this  commission  by  reason  of  such  judgment,  or  the  lawful 
proceedings  in  execution  thereof.  This  commission  has  no  jurisdiction  to 
review  the  judgments  of  the  regularly  constituted  judicial  tribunals  of  the 
United  States  or  of  Great  Britain,  at  least  in  the  absence  of  allegations  of 
fraud,  corruption,  or  willful  or  intentional  injustice  or  injury. 

''^5.  The  memorial  shows  (paragraph  39)  that  the  claimants  or  their 
predecessors,  before  eviction  from  their  said  property  under  the  said  judg- 
ment, voluntarily  sold  and  conveyed  to  another  partv,  to  wit,  the  Quick- 
silver Mining  Company,  all  their  rights  in  and  to  tne  premises  in  ques- 
tion; and  that  their  said  grantees  have  since  remainea  in  undisturbed 
possession  of  the  property  in  qnestion.  The  claimants  therefore  appear 
to  have  never  been  disturbed  in  the  possession  of  their  said  alleged  prop- 
erty;  and  no  injury  is  shown  to  them  or  their  rights,  on  account  of  which 
reclamation  lies  against  the  United  States. 

'^  '6.  No  reclamation  lies  on  behalf  of  the  claimants  against  the  United 
States  on  account  of  any  alleged  infraction  by  the  United  States  of  the  pro- 
visions of  the  treaty  of  Guadalupe  Hidalgo,  the  provisions  of  that  trea^ 
protecting  the  rights  of  property  only  of  Mexicans,  citizens  of  the  Republic 
of  Mexico,  and  not  of  subjects  of  Her  Britannic  Majesty. 

**  *7.  The  allegations  in  the  memorial  do  not  show  any  infraction  by  the 
United  States  ot  the  provisions  of  the  treaty  of  Guadalupe  Hidalgo. 

*^  *8.  The  allegations  in  the  memorial  show  no  infraction  by  the  United 
States  upon  any  rights  of  the  claimants  or  their  predecessors  under  the 
law  of  nations. 

**  *  9.  The  allegations  in  the  memorial  show  a  case  simply  of  abjudication 
by  the  regular  judicial  tribunals  of  the  United  States  having  jurisdiction 
of  the  subject-matter,  and  of  the  persons  of  ti^e  parties,  concerning  prop- 
erty lying  within  the  limits  of  the  United  States,  without  fraud,  corrup- 
tion, oppression,  or  willful  injustice.  Such  adjudication  is  not  reviewable 
by  this  commission,  and  the  parties  to  the  same  have  no  standing  for  rec- 
lamation against  the  United  States. 

'' '  10.  The  allegations  in  the  memorial  fail  to  show  the  claimants  British 
subjects,  or  entitled  to  a  standing  as  such  before  this  commission. 

'^  ni.  The  allegations  in  the  memorial  fail  to  show  the  present  claimants 
to  have  succeeded  to  any  alleged  title  of  Andres  Castillero  in  or  to  the 
property  in  question,  or  to  any  title  of  the  original  firm,  so-called,  of  Bar- 
ron, Forbes  a:;  Co.,  to  the  said  propertv. 

"'12.  The  allegations  in  the  memorial  fail  to  show  any  title  in  Andres 
Castillero,  the  alleged  source  of  title  in  the  claimants  in  or  to  the  premises 
in  question. 

'*  '13.  The  allegations  in  the  memorial  fail  to  impeach  the  judgment  of 
the  Supreme  Court  of  the  United  States  upon  the  said  case  pending  before 
them,  or  to  show  said  judgment  in  any  respect  erroneous.' 

**  On  the  argument  it  was  contended,  on  the  part  of  the  United  States: 

**  1.  That  all  the  allegations  in  the  memorial  touching  the  unjust  action 

of  the  United  States  by  its  statutes  and  legal  proceedings  prior  to  the 
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13th  April  1861  were  ontaide  the  jnrisdiotion  of  the  commission  as  estab- 
lished by  the  treaty ;  and  if  the  United  States  or  their  authorized  agents 
had  been  guilty  of  any  wrong  in  these  respects,  snoh  a  wrong  was  not 
within  the  jurisdiction  of  the  commission. 

"  2.  That  the  only  act  of  the  United  States  or  any  of  their  officers  alleged 
in  the  memorial  to  have  been  committed  within  the  treaty  time  is  the 
adjudication  by  the  Supreme  Court  of  a  case  regularly  pending  before  it 
on  appeal  by  both  parties  from  an  inferior  tribunal;  that  this  decision  is 
in  express  terms  admitted  by  the  memorial  to  have  been  honestly  rendered 
without  corruption  or  partiality ;  that  such  action  of  the  court  is  not  an 
act  committed  against  the  persons  or  property  of  subjects  of  Her  Britannic 
Majesty  within  the  meaning  of  the  twelfth  article  of  the  treaty. 

"3.  That  the  claimants  were  never,  within  the  treaty  time,  disturbed  in 
their  possession  of  the  property  which  they  claim,  or  evicted  therefrom; 
that  at  the  conclusion  of  the  litigation  they  voluntarily  parted  with  all 
their  pretended  title  to  the  property  and  surrendered  its  possession  to 
their  grantees,  who  have  since  remained  in  undisturbed  possession. 

"4.  That  the  claimants  have  no  standing  to  claim  for  any  alleged 
infraction  by  the  United  States  of  the  provisions  of  the  treaty  of  Guad- 
alupe Hildago;  that  that  treaty  provided  only  for  the  protection  of  the 
rights  of  property  of  Mexicans,  and  that  the  vindication  of  the  rights  of 
Mexico  and  her  citizens  under  that  treaty  does  not  lie  with  the  British 
Government,  and  is  not  a  subject  submitted  to  the  decision  of  this 
commission. 

**5,  That  under  the  rules  of  international  law  no  ground  of  reclamation 
by  Great  Britain  against  the  United  States,  on  behalf  of  these  her  alleged 
subjects,  appears  from  the  memorial.  They  became  parties  litigant  before 
the  Supreme  Court,  a  judicial  tribunal  of  the  United  States,  in  respect  of 
lands  lying  within  the  United  States,  and  in  a  case  in  which  the  court 
had  unquestioned  jurisdiction.  Their  rights  were,  as  they  themselves 
admit,  honestly  and  fairly,  but  (as  they  allege)  erroneously,  adjudicated 
there.  Without  awaiting  eviction  from  the  premises,  they  voluntarily 
parted  with  their  entire  claim  to  the  lands,  mining  privileges,  and  all 
enjoyments  and  profits  of  the  same;  that  if  their  grantees  had  been 
evicted  from  possession,  the  claimants  could  not  be  the  parties  to  claim 
redress,  having  voluntarily  surrendered  all  their  rights ;  but  their  grantees 
had  not  been  evicted;  the  whole  estate,  with  its  vast  revenues,  had  con- 
tinued to  be  enjoyed  by  the  parties  to  whose  enjoyment  the  claimants 
voluntarily  ceded  it. 

'<  On  the  part  of  the  claimants,  it  was  insisted  by  Her  Majesty's  counsel 
that  the  annulling  of  the  title  of  the  claimants  by  the  decree  of  the 
Supreme  Court  in  1863,  and  the  direction  by  the  President  of  the  United 
States  to  the  United  States  marshal  in  California  to  expel  the  claimants 
from  their  property,  constituted  acts  against  the  property  of  British  sub- 
jects, bringing  them  within  the  jurisdiction  of  the  commission;  that  the 
conveyance  by  the  claimants  to  their  grantees  was  a  conveyance  under 
duress  of  these  acts,  and  did  not  discharge  the  liability  of  the  United 
States,  except  so  far  aa  the  amount  received  by  the  claimants  from  their 
grantees  as  purchase  money  might  go  to  reduce  the  amount  of  their  loss; 
that  it  was  within  the  jurisdiction  of  the  commission  to  review  the  judg- 
ment of  the  Supreme  Court,  and  if  found  erroneous  to  award  compensation 
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to  the  claimants  for  their  losses  by  occasion  of  it.  Her  Mi^esty's  counsel 
cited  Cairo  Dereoho  Intemacumal,  vol.  1,  c.  9,  J  J  206,  292,  797,  page  391; 
De  Felice  Droit  de  Nature  et  des  Gens,  vol.  2,  p.  9 ;  Burlamaqui  Droit  de  Nature 
et  des  Gens,  vol.  —,  p.  3,  C.  I. ;  PhilUmore,  vol.  1,  MB8;  Rntherforth,  vol.  2, 
book  2,  0.  9,  $$  12,  13,  19;  Manning's  Law  of  Nations,  383;  Lawrence's 
Wheaton,  673,  674,  679  to  682;  Halleck's  Int.  Law,  $$  15,  16;  Story's  Con- 
flict of  Laws,  }$  591,  592. 
"  The  commission  unanimously  disallowed  the  claim.'' 
A  report  of  the  case  is  also  given  in  Howard's  Report,  83,  573,  577. 

"In  the  case  of  Joseph  W.  Scott  v.   The 
Eieoticmof  Hatioa-  jj^.^^  ^^.^^^^  j^^  226,  for  damages  for  wrong- 

fnl  imprisonment,  and  for  appropriation  and 
destruction  of  property,  the  proofs  showed  that  the  claimant 
was  bom  in  the  British  province  of  New  Brunswick  in  1813. 
His  father,  Daniel  Scott,  was  bom  in  the  then  province  of 
Maine,  in  March  1768,  and  continued  to  reside  in  Maine  after 
the  recognition  of  the  independence  of  the  colonies  by  Oreat 
Britain,  and  after  he  became  of  age,  which  was  in  March  1789. 
The  time  of  Daniel  Scott's  removal  to  New  Brunswick  was  left 
somewhat  uncertain,  ranging  from  December  1789  to  1794. 

"On  the  part  of  the  United.  States  it  was  claimed  that 
Daniel  Scott,  the  father,  having  been  a  citizen  of  the  United 
States,  the  claimant,  Joseph  W.  Scott,  was  by  the  naturali- 
zation laws  of  1802  (2  Stats,  at  L.  155,  §  4)  also  a  citizen  of 
the  United  States,  and  was  debarred  from  a  standing  be- 
fore the  commission  within  the  principle  held  by  the  commis- 
sion in  the  case  of  Alexander. 

"At  the  time  of  the  alleged  injuries,  and  for  many  years 
previous,  he  was  domiciled  in  the  State  of  Florida,  one  of  the 
insurrectionary  States. 

"The  counsel  for  the  United  States  cited  the  first  article  of 
the  treaty  of  peace  between  the  United  States  and  Great 
Britain,  concluded  September  3, 1783  (8  Stats,  at  L.  80, 81),  and 
the  cases  of  Inglis  v.  The  Sailors^  Snug  Harbor j  3  Peters,  99; 
Shanks  v.  Dupont,  id.  244;  Boe  v.  Acklan^  2  B.  &  C.  779,  and 
Marryatt  v.  Wilson,  1  B.  &  P.  430. 

"On  the  part  of  the  claimant  it  was  contended  that  Daniel 
Scott,  being  a  minor  at  the  time  of  the  conclusion  of  the  treaty 
of  peace  between  Great  Britain  and  the  United  States,  was 
entitled,  within  a  reasonable  time  after  attaining  his  majority, 
to  Blect  to  which  government  he  would  adhere,  and  that  he 
did  make  such  election  within  such  reasonable  time  by  his 
removal  to  New  Bmnsi^ck. 
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<^  Claimant's  counsel  cited  the  cases  of  Jephson  v.  Rieraj  3 
Knapp's  P.  C.  R.  and  Count  Wall's  case,  id. 

<^An  award  was  made  in  favor  of  the  claimant,  Mr.  Commis- 
sioner Frazer  dissenting.  No  written  opinions  were  read.  I 
am  advised  that  the  decision  proceeded  upon  the  ground  that 
Daniel  Scott's  removal  to  New  Brunswick  constituted  an 
election,  within  a  reasonable  time,  to  adhere  to  his  British 
allegiance.'' 

American  and  British  Claims  Commission,  treaty  of  May  8,  1871,  Art. 
XU.,  Hale's  Report,  16. 

In  the  case  of  the  Executors  of  B.  8.  0.  A. 

Alexander's  Case.  Alexander  v.  The  United  States j  No.  45,  before 
the  American  and  British  Claims  Commission 
under  the  treaty  of  Washington  of  May  8, 1871,  a  claim  was 
made  for  the  occupation  of  and  damage  to  real  property  in 
Kentucky  by  the  forces  of  the  United  States  duriDg  the  civil 
war.  The  United  States  demurred  to  the  memorial  on  the 
ground  that  '^the  claimant's  testator  was  born  within  the 
United  States,  and  was,  by  the  laws  of  the  United  States,  a 
citizen  thereof,  and  therefore  not  entitled  to  the  standing  of 
a  British  subject  within  Article  XII.  of  the  treaty." 

The  memorial  alleged  that  the  testator  was  bom  in  Frank- 
fort, Kentucky,  in  1819,  and  that  he  was  the  *'son  of  Eobert 
Alexander,  esq.,  a  native  of  Scotland,  and  a  natural-born  sub- 
ject of  the  British  Crown;''  that  he  had  always  held  and 
claimed  himself  to  be  a  liege  subject  of  the  British  Crown, 
and  that  he  had  always  been  so  held  and  regarded  by  all 
others;  that  in  his  early  youth  he  had  returned  to  Scotland, 
and  there  for  many  years  held  office  in  the  commission  of  the 
peace  and  other  posts  of  trust  under  the  British  Crown;  that 
during  the  war  his  residence  was  partly  in  Scotland  and  partly 
in  Kentucky;  and  that  he  died  in  Kentucky  in  December  1867. 
In  support  of  the  demurrer  it  was  argued  that  by  chapter 
15,  Article  I.,  section  1,  Volume  I.  of  the  Revised  Statutes  of 
Kentucky,  the  testator  was  a  citizen  of  that  State;  that  apart 
from  any  statutory  provisions,  his  birth  in  Kentucky,  no  alle- 
gation being  made  that  his  parents  were  other  than  permanent 
residents  there,  would  constitute  him  a  citizen  of  the  United 
States;  that  if  it  should  be  held  that  he  had  at  birth  a  double 
allegiance,  he  could  not  assert,  as  against  the  United  States, 
the  character  of  a  British  subject;  that  the  United  States  had 
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the  riglit  to  regard  him  as  a  citizen,  and  that  against  this  right 
no  foreign  government  could  set  up  a  claim  founded  on  its 
municipal  law. 

Counsel  for  Great  Britain  continded  that  testator  had  been 
recognized  by  both  governments  as  a  British  subject,  the  War 
Department  having  appointed  a  special  board  to  examine  the 
claim,  which  had  been  referred  to  it  by  Mr.  Seward,  to  whom 
the  claim  had  been  presented  by  Sir  Frederick  Bruce;  that 
the  allegation  that  testator  was  the  son  of  a  native-born  Brit- 
ish subject  must  be  taken  in  its  natural  import,  viz,  that  the 
father  was  a  British  subject  at  the  time  of  his  son's  birth; 
that  by  the  laws  of  Kentucky,  Alexander,  as  a  resident  alien, 
was  permitted  to  hold  property,  and  by  a  special  act  was  em- 
powered to  hold  property  in  Kentucky,  notwithstanding  his 
alienage  and  residence  in  Scotland;  that  the  article  of  the 
Kentucky  code  cited  by  Unit^  States  counsel  never  could 
have  been  meant  to  assert  any  right  of  the  State  to  impress 
upon  Alexander,  against  his  will,  the  character  of  a  citizen  of 
the  State  of  Kentucky;  that,  besides,  no  State  could  change 
the  nationality  of  aliens  and  convert  them  into  citizens  of  the 
United  States,  the  Federal  Government  having  exclusive  con- 
trol over  this  subject;  that  if,  on  the  theory  of  a  double  nation- 
ality, the  United  States  had  the  right  to  treat  testator  as  an 
American  citizen.  Great  Britain  logically  must  have  the  right 
treat  to  him  as  a  British  subject,  and  to  stipulate  for  the 
adjustment  of  his  claim  along  with  those  of  other  British  sub- 
jects; that  the  case  of  Drummoud  seemed  to  have  been  mis- 
apprehended by  counsel,  and  did  not  strengthen  his  position, 
since  the  Drummonds  sufficiently  indicated  by  their  conduct 
their  intention  to  accept  the  character  of  Irish  subjects^  and 
Alexander  never  did  indicate  his  intention  to  become  an  Amer- 
ican citizen,  but,  on  the  contrary,  always  claimed  to  be  a 
British  subject,  and  was  recognized  as  such  by  the  special 
legislation  of  Kentucky. 

The  following  decision  was  rendered: 

"  We  are  of  opinion  that  the  commission  has  no  jurisdiction 
of  this  claim,  and  therefore  the  demurrer  is  allowed. 

"L.  CORTI, 

"James  S.  Fbazeb, 

"  Commissioners.^^ 

Commissioner  Gurney,  although  he  did  not  sign  the  award, 
did  not  file  a  dissenting  opinion. 
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Mr.  Frazer,  besides  signing  the  award,  read  the  following 
opinion  : 

"  The  testator  was  by  British  law  a  British  subject,  but  he 
was  also  by  the  law  of  the  United  States  an  American  citizen, 
by  reason  of  his  birth  in  Kentucky;  and  he  was  not  capable 
of  divcAting  himself  of  his  American  nationality  by  mere  voli- 
tion and  residence  fi*om  time  to  time  in  Scotland  and  holding 
ofQce  there. 

"Being,  then,  a  subject  of  both  governments,  was  he  a 
British  subject  within  the  meaning  of  the  treaty  t  The  prac- 
tice of  nations  in  such  cases  is  believed  to  be  for  their  sovereign 
to  leave  the  x>erson  who  has  embarrassed  himself  by  assuming 
a  double  allegiance  to  the  protection  which  he  may  find  pro- 
vided for  him  by  the  municipal  laws  of  that  other  sovereign 
to  whom  he  thus  also  owes  allegiance.  To  treat  his  grievances 
against  that  other  sovereign  as  subjects  of  international  con- 
cern would  be  to  claim  a  jurisdiction  paramount  to  that  of  the 
other  nation  of  which  he  is  also  a  subject.  Complications 
would  inevitably  result,  for  no  government  would  recognize 
the  ri^ht  of  another  to  interfere  thus  in  behalf  of  one  whom  it 
regarded  as  a  subject  of  its  own.  It  has  certainly  not  been 
the  practice  of  the  British  Government  to  interfere  in  such 
cases,  and  it  is  not  easy  to  believe  that  either  government 
meant  to  provide  for  them  by  this  treaty.  In  Drummond's 
case  the  terms  of  the  treaty  were  quite  as  comprehensive  as 
those  of  this  treaty,  and  yet  it  was  there  held  that  the  claim- 
ant was  not  within  the  treaty,  not  being  within  its  intention. 
This  was  held  even  after  it  was  ascertained  that  he  was  not  a 
French  subject,  he  having  merely  evinced  his  intention  to 
regard  himself  as  a  French  subject.'' 

Mr.  Hale,  the  agent  of  the  United  States,  referring  to  this 
opinion  (Report  16),  says:  "  I  am  advised  that  in  this  opinion 
the  presiding  commissioner  (Count  Corti)  concurred." 

7.  Pboop  of  Citizenship. 

By  an  order  of  January  21,  1870,  the  com- 
dtixauhip  by  Birth,  mission  under  the  convention  between  the 
United  States  and  Mexico  of  July  4,  1868, 
required  all  persons  claiming  to  be  native  citizens  to  state  the 
place  and  date  of  their  birth.  A  claimant  called  himself  a 
native  of  Eeynosa,  but  gave  no  date  of  his  birth.  It  was  held 
that  his  citizenship  wa^  not  suflBciently  proved.^  So  objection 
was  made  to  the  statement  that  a  claimant  was  born  in  the 


^Thornton,  ampire,  Juan  M.  Trevisco  v.  The  United  8tate$,  No.  553,  Mex. 
Docket,  MS.  Op.  VI.  314. 
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State  of  Missouri.^  In  the  case  of  William  Wilkinson  and 
Samnel  Montgomery,  No.  106,  Am.  Docket,  the  umpire.  Sir 
Edward  Thornton,  said  (MS.  Op.  IV.  35) : 

"  No  proof  is  given  of  the  nationality  of  Wilkinson,  which 
ought  to  have  b^n  done,  considering  that  he  was  a  partner  of 
Montgomery  when  the  claim  originated.  Bat  upon  the  ques- 
tion of  citizenship  the  umpire  asks  permission  to  make  a  few 
general  observations.  The  order  of  the  commission,  dated 
January  21, 1870,  instructed  claimants  what  steps  they  were 
to  take  with  regard  to  their  citizenship.  It  will  therefore  be 
inferred  that  if  they  complied  with  the  terms  of  that  order 
they  had  done  all  that  was  required,  and  the  commission  would 
be  precluded  from  making  any  objection  unless  their  state- 
ments could  be  proved  to  be  false.  In  the  present  case  Mont- 
gomery seems  to  have  complied  with  the  terms  of  that  order. 
He  takes  oath  in  his  memorial  <  that  he  is  a  native  citizen  of 
the  United  States,  born  in  Gallatin  County,  State  of  Ken- 
tucky, on  or  about  the  1st  day  of  November,  in  the  year  1810; ' 
that  is,  in  the  wording  of  theM)rder,  <  he  discloses  the  time  and 
place  of  his  birth.^  Unless  this  statement  can  be  proved  to  be 
false  the  umpire  thinks  he  must  be  considered  to  have  proved 
his  citizenship.^ 

These  observations  were  referred  to  and  confirmed  by  the 
umpire  in  Francis  Rose  v.  Mexico^  No.  344,  Am.  Docket,  MS. 
Op.  lY.  38. 

"Although  the  governor  of  a  State  may  not 
^'^^iw  ^*^  ^®  officially  authorized  to  issue  certificates  of 
nationality,  the  certificate  of  such  an  officer 
(paper  E)  is  respectable  evidence  of  the  citizenship  of  claim- 
ant. The  Mexican  consul-general  at  New  York  also  calls  him 
a  citizen  of  Mexico  in  paper  G;  and  he  himself,  in  paper  H, 
styles  himself  a  native  of  Vera  Cruz,  the  capital  of  the  State 
of  that  name.  Although  this  evidence  may  not  be  in  the 
exact  form  laid  down  by  the  rules  of  the  commission,  the  um- 
pire thinks  it  sufficient  to  entitle  the  claimant  to  be  considered 
a  citizen  of  Mexico." 

Thornton,  umpire,  June  28,  1875,  Ramon  Garay  v.  United  States,  No.  280, 
Mex.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  265. 

^'  In  the  case  of  Tomas  Warner  v.  2%€  United 
Wamert  Case,     g^f^^  ^^  390^  ^^^  question  of  citizenship  is  the 

first  matter  to  be  taken  into  consideration.    In  this  case  the  um- 


» Thornton,  umpire,  William  H,  Nelson  v.  Mexico,  No.  558,  Am.  Docket, 
MS.  Op.  III.  387. 
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wiTM«l'^t*^**'''''"®^'"°"yP'»^«<i*»'*t  the  Claimant 
rr«^  **«^'«an  citizen;  he  thinks  on  the  contrary  that  he  was 

Cr;  cerllT  *"  ^1\^-'-'^  -«-n  is  foundL  principal^ 
sworn  LiniT'  ''f  w*'''*'  California.    This  certificate  is  not 

portXeJtifiJL  !  T*  '*'*^  '^  *«  ^«  ^'^^'^  *«  this  unsup- 
gov^or  of  .Tr  ^  *''^**'^*"  officer  of  so  higha  rank  as  the 
erdeZ  tL  n  '  *'.''^"'"  '"^*^'«**«'  accompanied  by  other 
ThtZnl^oZ.^'"^  ^^  '''  «"•"«  «*«««  «*^«°  '*«  <l°e  height. 

^27  he  ««r^,*  *''^'*^*"  "^^'^^'^  »PO°  the  assertion  that  in 

ardia  rendL'f/'  k, '"*"•*"  ^^  ^''^^^  ^^  *h«  S«^«™o^'  Eche- 
tharhrntvr^/^^''?''^^''««  (prestanda  servicios  publicos)  j 
tbe  be^nnTn  J  .  *  ?*"'  "'  naturalisation,  bat  ?hat  from 
hat  he  had  J  T"'*'**^  ^'^  ^^^'^  *«  h«  »  Mexican,  and 
son!l  serv^^^  S?'*''  considered  as  such,  and  that  his  per- 

thesr  r^!l  i  ^*  <iepredation8  of  the  Indians;  and  that  for 
laHfTprirL^lsT  ""*''^^^^'  ^"  ^^"«'^«  ^^  ^"^  ''  «^  ^'^^ 
served  ^ith!  *  ^^^''^^'^te  is  no  proof  that  the  claimant  actually 

the  l!r°f  A  ?'^  ''  ^•'^  "«*  °'*'^«  bi""  a  Mexican  citizen  b^ 
tr^lLt^r  '"'i'"^'  '"••  *^«  *«««»*^  »^««»«  «^  that  law 
S^er^^?  '•"r.*^'?''"'  "P«°  foreigners  who,  being  in  the 
naval  service,  wish  to  be  naturalized.    There  is  no  pr^f  that 

Httle  dooM  .w  v'J  *^"'^  ^"^^'^'^-^^  indeed,  the?e  can  be 
letter  nJw  r  '^  •*"*  ^^^  '^'^^^  «"  ^^  ^«"W  »»^ve  received  a 
h«  ,?1^  natnralization;  but  the  certificate  expressly  says  that 
he  ijever  had  a  letter  of  naturalization. 
f«r.irt  ^"."'^teenth  article  of  the  same  law,  which  is  also  re- 
in^w  ?.,  certificate,  is  to  the  effect  that  colonists  who 
come  to  settle  on  lands  which  may  be  colonized  shall  be  held 
as  naturalized  after  a  year  from  the  time  of  their  settling.  But 
there  is  no  proof  that  the  claimant  was  a  colonist  of  this  class, 

munrhH  T^^  *°  ^^^^  ^**°  easily  furnished,  for  tlier^ 
must  doubtless  have  been  a  register  kept  of  such  colonists 
who  settled  upon  government  lands. 

''The  citizenship  of  the  claimant  not  being  proved,  it  is 
neeaiess  to  enter  upon  a  discussion  of  the  merits  of  the  claim- 
ana  the  umpire  accordingly  awards  that  it  be  dismissed  "         ' 
5627— Vol.  3 26 
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Thornton,  umpire,  Tomas  Warner  v.  The  United  States,  No.  890,  United 
States  and  Mexican  Claims  Commission,  convention  of  July  4, 1868.  The 
same  ruling  was  applied  in  the  cases  of  Guadalupe  Menendez  v.  The  United 
States,  No.891,  and  Pedro  Gastelum  v.  The  United  States,  No.  892. 

"The  umpire  can  only  refer  to  the  observation  he  has  al- 
ready made  in  cases  Nos.  890  and  891  upon  the  citizenship  of 
the  claimants.  The  unsupporte<l  certificate  of  the  sub-gefe 
politico  of  the  frontier  of  Lower  California  is  not  more  satis- 
factory in  this  case  than  in  the  others.  It  may  be  further 
observed  that  in  none  of  these  cases  is  there  any  proof  of  the 
identity  of  the  claimant  with  the  person  in  whose  favor  the 
sub-gefe  politico  signed  the  certificate," 

Thornton,  nmpire,  September  11,  1876,  Pedro  Gastelum  v.  The  United 
5to«e«,No.  892,  Mex.  Docket,  convention  of  July  4,  1868.  MS.  Op.  VII.  353. 

It  was  shown  that  a  claimant,  who  was 
f  CitUra^  ^°  seized  with  other  persons  on  an  American  ves- 
sel in  a  Mexican  port,  and  who  was  subse- 
quently released  on  the  joint  intervention  of  the  ministers  of 
the  United  States  and  Great  Britain  in  Mexico,  came  on  the 
vessel  in  question  from  California  to  Guaymas,  and  from 
Guaymas  to  Mazatlan;  that  the  consul  of  the  United  States 
at  the  latter  port  recognized  him  as  an  American  citizen,  and 
took  his  oath  as  such,  together  with  those  of  his  fellow-prison- 
ers, all  signing  and  swearing  as  citizens  of  the  United  States. 
The  commissioners  differing  in  opinion,  the  umpire,  Sir  Edward 
Thornton,  held  that  there  was  not  sufficient  proof  that  the 
claimant  was  at  the  time  of  the  origin  of  his  claim  such  a  cit- 
izen. Claims  of  other  prisoners,  arising  on  the  same  occasion, 
were  dismissed  on  the  same  ground. 

G,  E,  Brockway  v.  Mexico,  No.  324,  Am.  Docket,  convention  of  July  4, 
1868,  MS.  Op.  III.  498. 

**It  is  not  clearly  proved  that  the  claim- 
ciaiiiwntB'  rnwp.  ^^^^  ^^^  citizens  of  the  United  States.  They 
ported  AssertionB. 

claim  to  be  so,  because  they  were  born  in 

Upper  California,  resided  there  when  the  treaty  of  Guadalupe 
Hidalgo  was  signed,  and  became  citizens  of  the  United  States 
through  that  treaty.  But  these  facts  depend  upon  their  own 
assertions,  unsupported  by  other  evidence.  These,  in  the 
umpire's  opinion,  are  not  sufficient  proof  of  their  citizenship. 
They  should  have  at  least  proved  by  independent  evidence  that 
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tbey  were  residents  of  Upper  California  at  the  time  of  the  sig- 
nature of  the  above-mentioned  treaty." 

Thornton,  ampire,  Jane  19,  1876,  M,  G.  Vallejo  v.  Mexicoy  No.  822,  Am. 
Docket,  convention  of  July  4,  1868;  6  MS.  Op.  467. 

"  The  umpire  can  not  agree  with  the  commis- 
Conflioto     erti-    gj^jj^p  ^^^   Mexico  that  the  claimant  had 

complied  with  the  rule  of  the  commission  by 
swearing  in  his  memorial  that  he  was  born  in  Matamoras  in 
1825.  The  memorial  is  signed  for  the  claimant  by  his  agents, 
Moore  &  Co.,  or  rather  it  is  not  signed  at  all,  for  there  is  no 
written  signature  to  it.  It  purports  to  be  sworn  to  by  Clar- 
ence Key,  and  the  date  and  place  of  birth  of  the  claimant  are 
matters  which  Mr.  Key  could  not  have  known  of  his  own 
knowledge,  but  could  only  state  them  from  information  and 
belief  and  believe  them  to  be  true.  •  ♦  ♦  Three  witnesses 
answer  in  the  affirmative  to  the  question  whether  the  claimant 
was  a  citizen  of  the  Mexican  Eepublic.  But  a  witness  for  the 
defense,  Werbiski,  swears  that  the  claimant  always  passed  in 
Texas  as  an  American  citizen  and  voted  at  elections.  The 
proof  in  favor  of  his  being  a  Mexican  citizen  is  not  so  strong 
but  that  it  was  incumbent  on  him  to  rebut  this  testimony  as 
to  his  having  voted  as  an  American  citizen ;  he  was  at  liberty 
to  do  so  if  he  could,  but  he  has  failed  to  do  it.  With  this  doubt 
the  umpire  does  not  consider  the  claimant's  citizenship  to  be 
sufficiently  proved,  and  therefore  awards  that  the  claim  be 
dismissed." 

Thornton,  umpire,  July  8,  1876,  Rafael  Barrios  v.  United  States,  No.  588, 
Mex.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  335. 

''The  memorials  severally  set  forth  that  at  the  time  of  this 
occurrence  [the  capture  of  the  American  schooner  Julius 
Gceaar  by  a  Mexican  cruiser,  in  April  1837,  and  subse<iuent 
imprisonment  of  the  crew]  the  said  parties  were  respectively 
domiciled  in  Texas,  which  had  before  that  time  declared  and 
maintained  its  independence.  Although  no  very  active  opera- 
tions were  then  going  on,  Mexico  and  Texas  were  still  at  war, 
and  all  the  citizens  of  the  latter  might  justly  be  regarded  as 
adhering  to  the  cause  of  their  adopted  country,  unless  their 
neutral  character  were  set  forth  and  established.  The  memo- 
rials do  not  set  forth  for  how  long  a  period  the  said  persons 
had  been  resident  in  Texas,  nor  whether  it  was  their  purpose 
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to  make  it  a  permanent  residence.  They  do,  however,  state 
that  no  oath  of  allegiance  had  been  taken  by  them  to  Texas, 
and  that  they  had  not  changed  their  citizenship.  These 
memorials  were  presented  by  a  person  who  has  been  appointed 
administrator  of  the  estates  of  the  deceased,  and  whether  they 
had  taken  any  oath  of  allegiance  or  done  anything  to  mani- 
fest a  change  of  citizenship  could  not  be  known  to  him.  He 
has,  therefore,  made  statements  of  the  truth  of  which  he  could 
have  no  personal  knowledge.  Besides,  it  is  well  known  that 
Texas  admitted  all  persons  to  citizenship  without  any  oath  of 
allegiance  who  were  residing  there  on  the  day  of  its  declara- 
tion of  independence,  March  2,  1836.  (Art.  7,  sec.  10,  const. 
Texas.)  For  anything  that  appears  in  the  case  these  persons 
became  citizens  under  this  provision  of  the  constitution  of 
Texas.  No  oath  of  allegiance  could  then  be  required  of  them. 
The  presumption  arising  from  the  fact  of  residence  that  the 
parties  intended  to  make  Texas  a  permanent  domicil  and  had 
thereby  ceased  to  be  citizens  of  the  United  States,  should  be 
repelled  by  clear  proof.  The  board  is  of  opinion  that  the  me- 
morials do  not  set  forth  a  valid  claim  against  Mexico,  and  they 
are  accordingly  rejected.'' 

Ca^e  of  Barclay f  adminiatrator  of  Boiling  et  aL:  Opinion  of  Messrs. 
Evans,  Smith,  and  Paine,  commissioners,  January  7,  1851,  under  the  act 
of  Congress  of  March  3,  1849. 

McG.  was  a  seaman  on  board  of  the  Ameri- 

^^  ^  ®       can  whaling  vessel  Rebecca  Adams ^  which  was 

seized  in  connection  with  the  so  called  Zerman 

expedition  to  Mexico,  the  circumstances  of  which  are  detailed 

elsewhere.    A  question  having  arisen,  the  umpire  made  an 

award  in  McC.'s  favor,  saying: 

*<  There  is  no  direct  evidence  that  he  is  a  citizen  of  the  United 
States,  and  the  umpire  considers  that  some  allowance  should 
be  made  for  a  seafaring  man  if  he  has  not  strictly  observed 
the  rules  prescribed  by  the  commission,  with  which  it  is  not 
impossible  that  his  occupation  may  have  prevented  him  from 
being  acquainted.  But  the  indirect  and  circumstantial  evi- 
dence is  very  strong  that  be  was  a  citizen  of  the  United  States, 
partly  from  the  fact  that  he  was  a  seaman  on  board  of  a  United 
States  vessel  employed  in  a  regular  and  legitimate  pursuit — 
that  of  whaling — and  partly  because  it  was  very  much  easier 
for  the  United  States  minister  and  consul  in  Mexico  to  ascer- 
tain whether  the  seamen  of  such  a  vessel  were  really  United 
States  citizens,  than  with  regard  to  the  motley  crowd  who 
called  themselves  the  crew  and  passengers  of  the  Archibald 
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Grade.  Unless,  therefore,  the  contrary  be  expressly  proved, 
the  umpire  considers  that  the  claimant  is  entitled  to  be  con- 
sidered a  citizen  of  the  United  States.  He  is  further  of  the 
opinion,  which  he  believes  is  shared  by  many  thinking  per- 
sons, that  seamen  serving  in  the  naval  or  mercantile  marine 
under  a  flag  not  their  own  are  entitled,  for  the  duration  of 
that  service,  to  the  protection  of  the  flag  under  which  they 
serve." 

Thornton,  umpire,  Francis  McCready  v.  Mexico,  No.  218,  Am,  Docket,  con- 
vention (»f  July  4,  1868. 

W.  M.  Robinet  presented  a  claim  as  a  nat- 

^of  Hatoidiia.  „j.aii2ed  citizen  of  the  United  States  before 
tion ;  Bonnet  s  Case. 

the  commissioners  at  Macao  under  the  conven- 
tion between  the  United  States  and  China  of  Noveihber  8, 
1858.  The  claim  was  rejected  for  want  of  proof  of  naturaliza- 
tion, the  commissioners,  Messrs.  Bradley  and  Roberts,  deliver- 
ing the  following  opinion: 

"Mr.  Robinet  (the  sole  proprietor  in  the  late  firm  of  W.  M. 
Robinet  &  Co.)  is  a  native  of  Peru.  In  affidavit  made  on  the 
22d  November  1858,  before  Mr.  O.  E.  Roberts,  vice-consul  in 
charge  at  Hongkong,  he  swears  that  he  went  to  reside  in  Cali- 
fornia in  1849,  while  that  country  was  in  military  occupation  of 
the  United  States,  and  before  its  adoption  into  the  Federal 
Union ;  that  by  the  convention  there  held  in  1849,  to  demand 
admission  into  said  Union,  it  was  required  that  all  California 
residents  or  citizens  who  might  wish  to  become  citizens  of  the 
United  States,  should  take  the  oath  of  allegiance  thereto;  that 
he  took  said  oath  before  Judge  Leavenworth,  an  officer  duly 
authorized  to  administer  the  same;  that  thus  complying  with 
the  requirements  of  said  primary  convention,  he  went  into  the 
Union  with  the  soil  and  became  a  full  citizen  of  the  United 
States;  that  record  of  said  oath  was  made  and  deposited  with 
the  public  records  at  the  custom-house  at  San  Francisco;  that 
he  procured  an  attested  certificate  of  having,  tn  the  way  and 
manner  aforesaid,  complied  with  the  necessary  conditions  for 
citizenship,  which  certificate  is  now  lost. 

"  Mr.  Robinet  further  declares  to  the  commissioners  that  in 
February  1869  he  wrote  to  San  Francisco  for  a  duplicate  copy 
of  his  said  certificate,  and  in  reply  to  his  letter  of  request  was 
informed  that,  owing  to  the  frequent  and  extensive  conflagra- 
tions which  had  destroyed  a  great  part  of  said  city,  many  of 
the  earlier  public  records  had  been  burned,  and  that  others  were 
scattered  and  lost,  and  that  it  would  be  a  task  of  extreme 
difficulty  to  search  for  the  entry  required  by  him^  the  claimant, 
and  which  probably  after  all  it  would  be  impossible  to  find. 

"No  doubt  is  or  can  be  entertained  as  to  the  nationality  and 
allegiance  of  one  who,  with  his  own  free  will  and  by  his  own 
act,  in  compliance  with  legal  provisions,  was  transferred  with 
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tbe  territory  in  which  he  resided  into  the  family  of  the  United 
States.  The  same  rule  holds  in  this  case  as  in  that  where 
persons  were  domiciled  in  tlie  Anglo-American  colonies  at  the 
time  of  the  Declaration  of  Independence,  tboagh  born  else- 
where, and  deliberately  yielded  to  it  an  express  or  implied 
sanction;  'they  became  parties  to  it,  and  are  to  be  considered 
as  natives — their  social  ties  being  coeval  with  the  existence  of 
the  nation.'  (Kent,  II.)  Such  collective  naturalization  was 
provided  for  in  Article  III.  of  the  convention  of  April  30, 
1803,  between  tbe  federal  government  and  France,  for  the  ces- 
sion of  Louisiana;  and  by  Article  VI.  of  the  treaty  of  Febru- 
ary 22,  1819,  concluded  with  Spain  for  the  purchase  of  Florida, 
whereby  tbe  subjects  of  those  European  powers,  respectively, 
who  were  resident  on  the  ceded  territories  were  enabled  to 
take  upon  themselves  all  tbe  rights,  immunities,  and  respon- 
sibilities of  republican  citizenship,  w;itbnut  undergoing  the 
process  of  ordinary  naturalization,  as  required  by  the  statute. 
In  the  treaty  with  Mexico,  of  February  2, 1848,  whereby  Cali- 
fornia was  ceded  to  the  United  States,  it  was  provided,  Article 
VIII.  that  those  Mexicans  who  remained  in  the  territories 
ceded,  and  who  did  not  declare  their  intention  within  one  year 
to  continue  Mexican  citizens,  were  to  be  deemed  citizens  of  the 
United  States. 

"Notwithstanding  all  this,  in  settling  the  question  of  the 
claimant's  citizenship,  in  which  an  award  of  indemnity  is  in- 
volved, tbe  commissioners  do  not  think  themselves  authorized 
to  accept  any  less  evidence  than  that  which  is  imposed  by  the 
Department  of  State  on  consuls  for  the  granting  of  passports: 
*  If  tbe  applicant  be  a  naturalized  citizen,  a  passport  can  only  be 
granted  upon  his  exhibitiug  a  certificate  of  naturalization,  or 
a  certified  copy  thereof.'  (Regulations  prescribed  by  the 
President  for  consular  officers  of  tbe  United  States,  section 
410,  edition  1856.)  And,  however  much  disposed  the  board 
might  be  to  give  full  faith  and  credit  to  Mr.  Eobinet's  state- 
ment, and  regret  the  untoward  circumstances  which  have 
deprived  him  of  this  essential  muniment  of  his  claim,  still  the 
fact  that  it  has  not  been  produced  is  fatal  to  his  ]>etition.  His 
oath  as  to  acquired  citizenship  is  of  no  more  value  as  proof  of 
the  fact  than  that  of  a  person  who  seeks  to  obtain  such  citizen- 
ship by  tlie  legal  process  of  naturalization,  when,  tbe  declara- 
tion of  intention  having  been  previously  made,  *he  must  at 
the  time  of  his  admission  satisfy  tbe  court  by  other  proof  than 
his  oath  •  ♦  *  that  be  has  resided  five  years,  at  least,  within 
the  United  States.' 

"In  tbe  absence  of  legal  proof  of  tbe  citizenship  of  W.  M, 
Robinet,  the  commissioners  hold  that  he  has  no  right  to  an 
award  of  indemnity  for  losses  sustained  in  China  by  reason  of 
tbe  late  hostilities  and  the  injuries  resulting  to  trade  there- 
from." 

"  I  can  not  admit  as  a  sufficient  proof  [of  citizenship]  the 
incidental  mention  of  ^  citizen  of  the  United  States,'  made  in 
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the  protest  before  the  United  States  Consul  Fitzgerald.  I 
observe  it  is  not  the  consul  who  certifies  to  the  citizenship  as 
known  or  proven  to  him  5  on  the  contrary,  the  consul  receives 
the  protest  because  the  appearer  makes  that  declaration  and 
swears  to  it  as  a  part  of  the  protest.  In  the  case  of  Curbelo, 
in  which  both  the  commissioners  agreed  to  dismiss  the  demand, 
there  was  a  protest  in  which  mention  was  made  that  he  was 
'a  citizen  of  the  United  States,'  and  that  he  had  been  'natu- 
ralized;' both  these  declarations  were  found  to  be  false,  but 
the  consul  was  not  responsible  for  their  falsity.  The  claimant, 
Curbelo,  had  made  them  under  oath,  and  the  consul  received 
them  as  usual." 

Bertinatti,  umpire,  Thomas  Gilmore  v.  Costa  JRtca,  No.  29,  oonveDtion 
between  the  United  States  and  Costa  Hica  or  July  2,  1860. 

This  decision  was  cited  and  followed  by  the  umpire  in  the  cases  of 
George  C.  Harras,  Lnther  Bnshnell^  and  Edward  W.  High.  In  the  case 
of  High  the  protest  in  which  the  allegation  of  United  States  citizenship 
occurred  was  made  two  years  after  the  event  which  caused  the  damage. 
The  umpire  said:  '^I  do  not  deem  that  document  sufficient  to  prove 
either  the  quality  of  citizen  of  the  United  States  or  the  truth  of  the  alleged 
damages.*' 

Claimant  was  a  native  of  Bavaria,  who  had  declared  his 
intention  to  become  a  citizen  of  the  United  States.  He  fur- 
nished no  evidence  of  the  completion  of  his  naturalization. 
He  had  a  passport  and  certificate  from  a  Mexican  colonel  of 
infantry  as  a  citizen  of  the  United  States,  but  the  commis- 
sioners held  that  these  were  not  receivable  as  proof  that  he 
had  been  naturalized.  They  said  that  a  copy  of  the  record 
must  be  produced  duly  certified,  or  satisfactory  evidence  fur- 
nished that  the  record  had  been  lost,  destroyed,  or  mutilated, 
or  could  not  for  good  and  sufficient  reasons  be  found — only 
then  could  secondary  evidence  be  resorted  to. 

Juan  X,  Wolfe  v.  Mexico^  No.  564,  Am.  Docket,  convention  of  July  4, 
1868,  MS.  Op.  II.  181;  decision,  October  17,  1871. 

''The  umpire,  in  his  opinion  of  the  date  of 
Speyen'B  Case.         j^^^  ,^^^^^  ^^^^^  ^^.^  ^^^^^  ^^^^^ . 

"'My  decision  and  award  is  the  following:  If  within  two 
months  from  the  time  when  the  interested  parties  shall  be 
informed  by  the  commissioners  of  the  necessity  of  proving  the 
citizenship  of  Moritz  Speyers,  it  can  be  proved  ojp  shown  in  a 
manner  perfectly  satisfactory  to  the  commissioners,  or  in  case 
they  disagree  in  their  opinion,  satisfactory  to  the  umpire,  that 
Moritz  Speyers  was  a  citizen  of  the  United  States  when  he 
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imported  the  merchandise  into  Matamoras  auder  the  Avalos 
tariff,  then  the  sum  to  be  mentioned  below  is  due  from  the 
Eepublic  of  Mexico  to  the  United  States  for  and  in  behalf  of 
Moritz  ISpeyers.' 

^'  The  whole  case  has  now  been  returned  with  a  number  of 
papers  and  affidavits,  believed  by  claimant's  party  to  prove 
Moritz  Speyers's  citizenship.  They  do  no  such  thing.  Only 
one  affiant  swears  that  he  has  seen  Moritz  Speyers's  naturaliza- 
tion papers,  and  he  is  the  -claimant,  Albert  Speyers  himself, 
who  claims  near  or  above  $600,000,  and  whose  claim  was  cut 
down  in  the  American  commissioner's  opinion  to  $38,000.  This 
affidavit,  even  did  it  x)oint  to  defined  facts,  and  not  to  undefined 
assertions  that  he  had  seen  Moritz  Speyers's  naturalization 
papers,  cannot  be  admitted.  It  is  repeated  in  the  additional 
papers  just  spoken  of  that  the  umpire  has  demanded  additional 
evidence  of  Speyers's  citizenship.  The  umpire  has  not  done 
this.  He  wanted  proof  that  Moritz  Speyers  was  a  citizen  of 
the  United  States  (as  the  above-quoted  extract  from  his  deci- 
sion shows)  when  he  (Moritz  Speyers)  made  the  original  impor- 
tation of  goods  from  the  United  States. 

"  No  proof  or  evidence  has  been  forthcoming,  despite  of  many 
attempts  to  present  it,  and  the  only  testimony  coming  from  a 
source  which  might  have  been  decisive,  namely,  the  court  in 
New  Orleans  where  Speyers  is  said  to  have  been  naturalized, 
states  that  despite  of  all  search  no  record  of  his  naturalization 
could  be  found,  and  that  the  records  are  not  complete,  owing 
to  the  occupation  of  New  Orleans  by  Union  troops  in  the  time 
of  the  rebellion.  I  omit  to  discuss  such  evidence,  and  feel 
compelled  finally  to  dismiss  this  case  with  its  desperate  claims 
and  demands. 

*'  I  can  allow  no  award  in  favor  of  the  United  States  for 
Moritz  or  Albert  Speyers." 

Lieber,  umpire^  Albert  Speyers  v.  MexicOf  No.  23,  United  States  and  Mexi- 
can Claims  Commission,  convention  of  July  4,  1868. 

Claimant  alleged  that  he  was  naturalized  in  New  Mexico. 
The  records  of  the  United  States  court  prior  to  June  1863  had 
been  lost  or  destroyed.  It  was  prior  to  that  time  that  he  was 
naturalized.    He  was  permitted  to  give  secondary  evidence. 

Thornton,  umpire,  Louis  Titus  Mantin  v.  Mexico f  No.  685,  Am.  Docket, 
convention  of  July  4,  1868,  MS.  Op.  III.  417,  IV.  55.  The  umpire  referred 
to  the  case  of  Martin  M.  Steinthal  v.  Mexico,  No.  649,  Am.  Docket,  as  iUas- 
trating  the  same  rule. 
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S.,  a  native  of  Germany,  claimed  to  have 
***'  become,  as  a  naturalized  citizen  of  Texas  at 
the  time  of  the  annexation,  a  citizen  of  the  United  States.  No 
record  proof  was  afforded  of  bis  naturalization  in  Texas.  Tlie 
constitution  of  the  republic  of  Texas  contained  the  following 
provision : 

"All  free  white  persons  who  shall  emigrate  to  this  republic, 
and  who  shall,  alter  a  residence  of  six  months,  make  oath 
before  some  competent  authority  that  he  intends  to  reside  per- 
manently in  the  same,  and  shall  swear  to  support  this  consti- 
tution, and  that  he  will  bear  true  allegiance  to  the  republic  of 
Texas,  shall  be  entitled  to  all  the  privileges  of  citizenship.'' 

Mr.  Wadsworth,  the  American  commissioner,  referring  to 
this  provision,  said: 

"A  justice  of  the  peace  was  a  competent  authority  and  made 
no  record  of  such  an  oath.  And  now,  after  the  lapse  of  twenty 
years,  to  require  a  Texan  to  reproduce  a  certificate  of  such  an 
oath,  before  recognizing  him  as  a  citizen  of  the  United  States, 
would  disfranchise  more  than  one-half  of  the  people,  still  liv- 
ing, who  were  citizenized  by  the  annexation." 

Dr.  Lieber,  the  umpire,  on  July  10, 1871,  decided  as  follows: 

"  Claimant  is  a  native  of  Germany  and  his  baptismal  name 
was  doubtless  Marcos.  When  he  resided  in  Texas  he  used  the 
English  Mark  for  the  original  Marcos,  for  it  is  one  of  the  trans- 
latable  names.  When  Schaben  resided  in  Spanish-speaking 
Mexico,  he  seems  to  have  used  and  signed  himself  by  the  name 
of  Marcos,  and  papers  made  out  and  sworn  to,  at  a  later  period, 
in  the  United  States,  mention  him  as  Marcos  Schaben.  None 
of  these  changes  or  translations  of  the  name  affect  Schaben's 
identity.  It  is  a  total  mistake  that  the  baptismal  name  is  by 
its  very  sound  unchangeably  infused  into  the  essence,  as  it 
were,  of  the  individual.  An  individual  is  incidentally  named 
in  baptism,  and  many  nouns  proper,  personal,  as  well  as  geo- 
graphical, are  different  in  different  languages.  There  is  no 
doubt  that  Mark  and  Marcos  Schaben  is  the  same  person,  and 
it  does  not  invalidate  certain  papers  made  out  and  completed 
in  the  city  of  New  York,  if  Mark  or  Marcos  Schaben  is  called 
Marcus  Schaben. 

"Is  Mark  Schaben  a  citizen  of  the  United  States,  and  was 
he  such  at  the  time  when  Mexican  authorities  are  said  to  have 
committed  those  injuries  to  his  property  of  which  he  com- 
plains? If  the  question  were  about  a  simple  naturalization  in 
the  United  States,  I  would  not  hesitate  a  moment  to  declare 
that  Schaben's  citizenship  has  not  been  proved.  It  is  different, 
however,  in  the  present  case,  on  account  of  the  annexation  ot 
Texas.  Schaben  has  no  proof  positive,  no  papers  of  Texan  nat- 
uralization, but  there  is  nevertheless  'the  highest  degree  of 
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probability^  that  he  was  and  was  considered  a  citizen  of  Texas. 
Germans  are  very  much  given  to  American  naturalization; 
Schaben  resided  quite  long  enough  in  Texas  to  be  naturalized, 
and  it  is  asserted  on  oath  that  he  voted.  Voting,  we  are  told, 
does  not  amount  to  much  proof  and  evidence.  Why,  I  have 
seen  and  heard  in  a  court  in  South  Carolina,  a  dark  mulatto 
sworn  white  by  several  witnesses  who  had  seen  him,  and  be- 
cause they  had  seen  him,  vote  at  several  elections.  Naturali- 
zation ought  to  be  a  solemn  and  no  way  trifling  act,  but  it 
seems  thai  Texas,  in  order  to  induce  a  large  immigration,  had 
made  naturalization  easy,  and  no  one  will  deny  that  every  free 
citizen  of  Texas,  no  matter  how  he  became  such,  passed  over 
into  full  United  States  citizenship  when  Texas  became  one  of 
the  States  of  the  Union,  whose  Constitution  says  that  every 
citizen  of  any  State  is  a  citizen  of  the  United  States,  if  it  does 
contravene  the  Union's  own  laws,  made  in  accordance  with 
that  very  Constitution.  Illinois  gave  the  full  vote  to  every- 
one, foreigner  or  not,  who  had  resided  half  a  year  in  the  State. 
Suppose  that  Illinois  had  been  an  independent  State  and  had 
then  annexed  herself  to  the  United  States,  without  a  treaty 
designating  exceptions,  every  foreigner,  whether  he  knew  a 
word  of  English  or  not,  would  have  become  a  citizen  of  the 
United  States,  according  to  the  law  of  nations  and  the  repre- 
hensible law  of  the  State  in  particular.  It  is  certainly  of  no 
importance  whether  some  persons  swear  that  4n  their  opinion' 
Schaben  is  a  citizen  of  the  United  States.  In  their  opinion! 
But  it  is,  on  the  other  hand,  of  little  importance  either  that 
Schaben's  name  was  written  in  the  election  list  of  the  sheriff 
as  Schapen,  with  the  correct  house  number.  The  clerk  was 
doubtless  a  German,  for  a  native  American  would  have  left 
out  the  'c'  and  written  Shaben,  and  if  he  was  a  German,  he 
may  have  been  from  Saxony.  A  Saxon  ear  can  rarely  distin- 
guish between  ^b'  and  'p.'  ♦  *  *  By  Schapen  in  the  elec- 
tion lists  was  unquestionably  meant  Schaben,  if  no  Schapen 
can  be  found  in  his  neighborhood.  I  take  it  that  Schaben  was 
and  still  is  a  citizen  of  the  United  States,  and  that  he  has  not 
become  denaturalized  by  any  lengthened  residence  at  Orizaba, 
or  any  other  place." 

Marcos  Schaben  v.  Mexico,  No.  100,  Am.  Docket,  convention  of  July  4, 
1868,  MS.  Op.  1. 522. 

"It  does  not  appear  to  the  umpire  suffi- 
EeridenoeatTimeof  ^.^^^^      ^^^^^  that  the  claimant  is  a  citizen 
Annexation.  ' 

of  the  United  States.  He  states  that  he  emi- 
grated from  France  to  the  republic  of  Texas  in  1844,  and  con- 
tinued to  reside  there  until  the  annexation  of  that  republic  to 
the  United  States  and  its  incorporation  into  the  Union.  The 
claimant  asserts  that  he  became  a  citizen  of  the  United  State's 
by  virtue  of  the  annexation  of  Texas;  but  to  have  become  so 
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he  must  have  first  been  a  citizen  of  the  republic  of  Texas,  and 
it  is  nowhere  proved  that  he  went  through  the  forms  required 
to  acquire  that  citizenship.^' 

Thornton,  umpire,  Angnst  12,  1876,  Rene  Maaa^n  v.  Mejrioo,  No.  787,  Am. 
Docket,  convention  of  July  4,  1868,  6  MS.  Op.  449. 

"  It  is  very  doubtftil  whether  the  claimant  was  not  a  citizen 
of  the  United  States,  for  it  is  declared  by  himself  and  con- 
firmed by  his  witnesses  that  he  had  lived  the  greater  part  of 
his  life  in  Cameron  County,  Texas,  and  it  is  clear  that  he  was 
there  animo  manendi.  It  is  to  be  supposed  that  as  he  was 
born  in  1813  he  must  have  been  residing  in  Texas  at  the  decla- 
ration of  the  independence  of  the  republic  of  Texas  and  again 
at  the  time  of  its  annexation  to  the  United  States,  and  it  is 
more  than  probable  that  he  became  a  citizen  first  of  the  repub- 
lic of  Texas  and  next  of  the  United  States.  It  would  also 
appear  that  he  owned  real  estate  in  Texas,  which  makes  it 
still  more  likely  that  he  was  a  citizen  of  the  United  States." 

Thornton,  umpire,  Juan  N»  CabazosY.  Untied  States,  No.  735,  Mex.  Docket, 
convention  of  July  4, 1868,  MS.  Op.  VI.  321. 

*'  There  is  direct  evidence  that  J.  de  D.  Pra- 
Offidal  Eeoognitioni  ^qi  declared  his  intention  to  become  a  citizen 
Ti^lV^^^'  of  the  United  States  at  New  York  in  1829. 
This  alone,  however,  would  not  entitle  him  to 
be  considered  a  citizen  of  that  country.  But  circumstantial 
evidence  is  also  brought  to  show  that  he  took  out  his  papers 
of  naturalization  iu  Columbia,  South  Carolina,  in  1834,  and 
that  at  a  certain  period  of  his  residence  in  Mexico  he  was  in 
possession  of  what  was  believed  to  be  a  certificate  of  natu- 
ralization. Mr.  J.  Forsyth,  minister  of  the  United  States  in 
Mexico,  states  in  June  1858  to  the  United  States  consul  that 
Mr.  Pradel  is  entitled  to  his  '  carta  de  seguridad'  as  a  citizen 
of  the  United  States,  and  there  can  be  little  doubt  that  he  did 
so  after  an  examination  of  the  proofs  of  citizenship  exhibited 
by  the  claimant.  Other  ministers  of  the  United  States  also 
considered  Pradel  to  be  an  American  citizen,  and,  more  par- 
ticularly, Mr.  Weller  recognized  him  in  that  character  when 
he  urged  the  Mexican  Government  to  pay  to  Pradel  the  amount 
which  had  been  promised  to  him  by  that  government  as  com- 
pensation for  the  losses  suffered  by  the  hacienda  of '  San  Borja' 
in  consequence  of  the  destruction  of  the  water  dam. 
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•*  It  is  further  noteworthy  that  the  Mexican  minister  for  for- 
eign affairs,  Sefior  Zarco,  requested  of  Mr.  Weller  that  Pradel 
would  give  the  number  of  the  'carta  de  seguridad'  which  he 
obtained  at  the  time  of  tbe  origin  of  his  claim,  the  payment  of 
which  the  United  States  minister  officially  urged  upon  the 
Mexican  Government.  In  the  note  making  this  request,  dated 
February  20, 1801,  Seiior  Zarco  never  mentioned  Pradel  as  an 
American  citizen ;  indeed  from  the  inquiry  itself  it  would  ap- 
pear that  he  was  not  at  that  time  satisfied  that  he  was  so; 
but  in  a  subse^iuent  note,  dated  February  24, 1861,  in  which 
Sefior  Zarco  informed  Mr.  Weller  that  the  documents  relative 
to  the  claim  had  been  sent  to  the  Treasury  Department,  he 
speaks  of  the  claimant  as  'the  American  citizen,  Juan  de  Dios 
Pradel.'  It  is  impossible,  therefore,  to  escape  the  conclusion 
that  Sefior  Zarco  had  in  the  meantime  examined  the  proofs 
exhibited  by  the  claimant  and  had  satisfied  himself  that  Pra- 
del was  entitled  to  citizenship  of  the  United  States. 

''The  umpire,  in  his  own  experience,  has  never  found  that 
foreign  ministers  are  prone  to  admit  such  rights  unless  they 
are  fully  satisfied  of  their  validity,  especially  where  circum- 
stances have  assimilated  those  who  aspire  to  them  to  the  citi- 
zens of  the  foreign  country  in  which  they  reside;  for  in  almost 
all  such  cases  the  admission  of  those  rights  originates  irritating 
correspondence  and  discussion  between  the  governments  con- 
cerned, which  it  is  the  interest  and  desire  of  foreign  ministers 
to  avoid  as  far  as  possible. 

''The  umpire  thinks  that  he  would  do  injustice  to  the  intelli- 
gence and  honesty  of  the  Mexican  authorities  and  of  the  min- 
isters of  the  United  States  in  Mexico  if  he  did  not  believe  that 
it  was  only  after  a  full  examination  of  the  proofs  exhibited  by 
Pradel  that  they  had  determined  upon  acknowledging  his  right 
to  American  citizenship. 

"  If  it  be  certain  that  Pradel  for  some  years  claimed  to  be  a 
citizen  of  Chile  and  obtained  his  'cartas  de  seguridad'  in  that 
character,  the  umpire  does  not  see  that  this  step  could  have 
deprived  him  of  his  right  to  citizenship  of  the  United  States. 
It  might  have  afforded  a  ground  to  the  United  States  Govern- 
ment to  refuse  him  its  protection ;  but  the  Mexican  Government 
on  the  contrary  would  have  been  Justified  in  refusing  to  acknowl- 
edge him  as  a  citizen  of  Chile  and  in  insisting  upon  his  assum- 
ing his  real  character  of  a  citizen  of  that  country  to  which  he 
had  last  sworn  allegiance. 
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"The  umpire  is  therefore  forced  to  the  conclusion  that  Pra- 
del,  at  the  time  of  the  origin  of  the  claims  in  question,  was  a 
citizen  of  the  United  States." 

Thornton,  umpire,  London,  July  9,  1874,  J.  de  D.  Pradel  v.  MexioOf  No.  145, 
Mex.  Docket,  convention  of  .July  4,  1868,  MS.  Op.  III.  451. 

The  foregoing  opinion  of  Sir  Edward  Thorn- 
Tipton's  Case,      ton  was  discussed  by  him  in  the  case  of  Jabez 
M.  Tipton,  one  of  the  persons  arrested  on  the 
Archibald  Grade,,  in  the  so-called  Zerman  expedition,  the  par- 
ticulars of  which  are  given  elsewhere.    In  the  case  of  Tipton 
(No.  242,  Am.  Docket)  Sir  Edward  Thornton  said: 

"There  is  not  sufficient  proof  that  Tipton  is  a  citizen  of  the 
United  States.  The  case  of  Pradel  is  very  different  from  the 
one  now  under  consideration.  In  that  case  it  was  necessary 
formally  to  state  to  the  Mexican  Government  that  an  applicant 
for  a  carta  de  seguridad  was  a  qitizen  of  the  United  States,  and 
the  United  States  minister  had  a  full  right  to  iusist,  and  no 
doubt  did  insist,  that  the  applicant  should  furnish  full  proof 
of  his  citizenship.  But  with  regard  to  the  persons  who  came 
in  the  Archibald  Grade,  how  could  he  possibly  expect  that 
they  should  under  the  circumstances  furnish  any  proof  of  their 
nationality!  The  umpire  hardly  thinks  that  the  United  States 
minister  would,  when  there  was  at  length  an  opportunity  of 
their  getting  away  from  Mexico,  in  common  humanity  have  re- 
fused to  assist  them  until  they  could  furnish  proof  of  their 
citizenship. 

"There  were  many  reasons  for  their  choosing  United  States 
citizenship,  and  among  them  the  fact  that  they  started  from  a 
United  States  port  and  in  a  vessel  carrying  the  United  States 
flag,  and  that  probably  the  United  States  Government  would 
take  great  interest  in  their  cases.  It  was  also  the  nearest 
government,  and  would,  therefore,  perhaps  cause  them  to  re- 
gain their  freedom  more  speedily  than  any  other.  For  these 
reasons  the  commission  has  certainly  a  right  to  expect  more 
positive  proof  of  citizenship  than  the  memorial  signed  by 
Tipton  and  others,  and  the  circumstance  of  the  United  States 
minister's  having  helped  them  in  their  difficulties." 

On  this  ground  the  umpire  dismissed  thirty-nine  other 
Archibald  Grade  claims. 

"  In  this  case  the  umpire  cannot  admit  that 
Warner's  Case,  it  is  Sufficiently  proved  that  the  claimant  was 
a  Mexican  citizen;  he  thinks,  on  the  ex)ntrary, 
that  he  was  not  so.  His  claim  to  be  a  Mexican  citizen  is 
founded  principally  upon  a  certificate  signed  by  Manuel  Ole- 
mente  Rojo,  sub-political  chief  of  the  frontier  of  Lower  Cali- 
fornia.   This  certificate  is  not  sworn  to,  and  is  signed  by  an 
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inferior  authority;  the  umpire  can  not  consider  that  the  same 
faith  is  to  be  given  to  this  unsupported  certilicate  as  to  that 
of  an  oflficer  of  so  high  a  rank  as  the  governor  of  a  State,  to 
whose  certificate  accompanied  by  other  evidence  the  umpire 
has  in  some  cases  given  its  due  weight.  The  certificate  in 
question  founds  the  right  of  the  claimant  to  be  considered  a 
Mexican  citizen  upon  the  assertion  that  in  1827  he  served  as 
a  seaman  by  order  of  the  governor,  Echeardia,  rendering  pub- 
lic services  (prestando  servicios  publicos);  that  he  never  had 
a  letter  of  naturalization,  but  that  from  the  beginning  he 
manifested  his  wish  to  be  a  Mexican,  and  that  he  had  always 
been  considered  as  such,  and  that  his  personal  services  had 
been  accepted  as  a  soldier  in  defense  of  the  frontier  against 
the  depredations  of  the  Indians;  and  for  these  reasons  he  was 
comprised  in  articles  14  and  16  of  the  law  of  April  14, 1828. 

^^  But  such  a  certificate  is  no  proof  that  the  claimant  actually 
served  either  in  the  army  or  navy  of  the  Mexican  republic,  and 
even  if  he  did  it  did  not  make  him  a  Mexican  citizen  by  the  law 
of  April  14, 1828;  for  the  fifteenth  article  of  that  law  imposes 
certain  conditions  upon  foreigners  who,  being  in  the  naval 
service,  wish  to  be  naturalized;  there  is  no  proof  that  the 
claimant  fulfilled  these  conditions;  indeed,  there  can  be  little 
doubt  that  if  he  had  done  so  he  would  have  received  a  letter 
of  naturalization;  but  the  certificate  expressly  says  that  he 
never  had  a  letter  of  naturalization. 

"  The  fourteenth  article  of  the  same  law,  which  is  also  referred 
to  in  the  certificate,  is  to  the  effect  that  colonist43  who  come  to 
settle  on  lands  which  may  be  colonized  shall  be  held  as 
naturalized  after  a  year  from  the  time  of  their  settling.  But 
there  is  no  proof  that  the  claimant  was  a  colonist  of  this  class, 
a  proof  which  ought  to  have  been  easily  furnished;  for  there 
must  doubtless  have  been  a  register  kept  of  such  colonists 
who  settled  upon  government  lands. 

"The  citizenship  of  the  claimant  not  being  proved,  it  is 
needless  to  enter  upon  a  discussion  of  the  merits  of  the  claim; 
and  the  umpire  accordingly  awards  that  it  be  dismissed." 

Thornton,  umpire,  September  9, 1876,  Tamas  Warner  v.  United  StateSy  No. 
890,  Mex.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  351. 

Caw  of  Meiendez       "The  certificate  of  Manuel  C.  Bojo,  sub- 
political  chief  of  the  frontier  of  Lower  Cali- 
fornia, unsupported  by  other  evidence  and  not  sworn  to,  is 
[not]  in  itself  sufficient  proof  of  the  citizenship  of  the  claimant 
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Besides  this,  it  is  stated  in  the  certificate  that  the  claimant 
was  the  son  of  one  of  the  first  founders  who  came  to  colonize 
that  frontier,  but  it  is  not  shown  that  his  father  was  a  native 
Mexican,  or  that  he  was  comprised  amongst  those  colonists 
who  are  referred  to  in  the  fourteenth  article  of  the  law  of 
April  14,  1828. 

<^lf  the  father  was  a  foreigner  and  not  naturalized,  the  son 
was  bound  by  the  same  law  to  obtain  a  letter  of  naturaliza- 
tion, and  even  if  the  father  was  naturalized  it  was  only  the 
children  who  were  under  age  who  became  naturalized  by  the 
naturalization  of  their  father;  if  of  age  (emancipidos)  they 
were  foreigners,  as  their  father  had  been,  until  they  took  out 
letters  of  naturalization. 

"Neither  in  this  case  nor  in  that  of  Tomas  Warner  has  the 
simple  rule  prescribed  by  the  commission  been  observed,  that 
the  claimant  should  declare  the  place  and  date  of  his  birth, 
and  if  naturalized,  should  exhibit  his  naturalization  papers. 

"If  this  order  of  the  commission,  which  is  so  easy  to  be  com- 
plied with,  had  been  attended  to,  the  umpire  would  have  been 
obliged  to  admit  the  Mexican  citizenship  of  the  claimant. 
But,  as  it  is,  he  is  not  justified  in  doing  so,  and  he  is  therefore 
compelled  to  award  that  the  above-mentioned  claim  be  dis- 
missed." 

Thornton,  umpire,  September  11,  1876,  Guadalupe  Melendez  v.  United 
States,  No.  891,  Mex.  Docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  353. 

The  claimant  was  brought  to  the  United 
Peifonnanceaf PoUt.  g^^^^  ^^^^  ^  ^^^^^  ^     j^j^  ^^^^^^  ^^^^  ^^^ 

ical  Acts. 

many.     He  claimed  citizenship  through  the 

naturalization  of  his  father,  but  did  not  prove  the  naturaliza- 
tion. He  relied  on  his  long  residence  in  the  State  of  Illinois 
of  twenty  years,  during  which  time  he  had  exercised  civil  and 
political  rights.  His  father  was  dead.  Mr.  Wadsworth,  the 
United  States  commissioner,  said  that  the  "enjoyment  and 
possession  continuously  under  a  claim  of  right  and  title  for  a 
period  of  not  longer  than  twenty  years,  makes  title  to  the 
highest  species  of  property  in  England,"  and  he  argued  that 
the  same  presumption  should  be  made  in  favor  of  the  possession 
of  political  rights.  The  umpire,  observing  that  there  was  no 
proof  of  the  naturalization  of  the  father,  said:  "The  fact  that 
he  (the  father)  voted  or  even  held  office  in  the  State  of  Illinois 
is  no  proof  that  he  was  a  citizen  of  the  United  States.    And 
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if  he  was  not,  neither  wa^  his  son,  who  does  not  pretend  to 
have  been  naturalized.*' 

Thornton,  umpire,  Ckri*tuiH  F.  Gattrr  v.  Mrxiro,  No.  343,  Mex.  Docket, 
conveDtion  of  Jaly  4,  18«>^,  7  MS.  Op.  416. 

Claimant,  a  Frenchman  by  birth,  declared  his  intention  to 
become  a  citizen  of  the  United  States  on  June  3, 1848,  in  the 
city  of  New  York.  In  1849  he  went  to  California,  where  he 
alleged  that  he  remained  till  1855.  He  then  went  to  Mexico, 
where  he  had  since  continued  to  reside.  Mr.  Wadsworth, 
delivering  the  oi)inion  of  the  commission,  said: 

'<  His  claim  to  citizenship  in  the  United  States  is  founded  on 
the  exercise,  contrary  to  law,  of  the  voting  privilege  while  in 
California,  and  his  recognition  in  Mexico  as  a  citizen  of  the 
United  States  by  the  people  and  authorities  of  that  country. 
These  acts  and  facts  would,  uncontradicted  by  other  facts, 
tend  to  show  citizenship.  But  here  they  have  no  value,  and 
can  only  serve  to  show  how  little  regard  this  alien  had  for  the 
laws  of  the  United  States  or  the  privileges  of  a  citizen.^ 

The  claim  was  dismissed. 

Uenry  Pugoa  v.  Mexico ^  No.  519,  Am.  Docket,  conyention  between  the 
Uuit4d  States  and  Mexico  of  July  4. 1868,  MS.  Op.  II.  71,  S.  P. ;  John  Poloncy 
V.  Mtsico,  No.  40,  Aui.  Docket,  MS.  Op.  II.  391. 

In  the  foregoing  case  the  commissioners,  in  reply  to  the  suggestion  that 
the  claimant  became  a  citizen  of  the  United  States  by  the  admission  of 
California  as  a  State  into  the  Union,  said :  '^No  one  can  pretend  that  the^ 
admission  of  California  naturalized  any  alien  at  the  time  residing  there.'' 

"  In  the  case  of  John  W.  Sharpe  v.  The  United  States^  No. 
92,  the  claimant's  proofs  showed  that  he  had  exercised  rights 
of  citizenship  of  the  United  States,  by  voting,  prior  to  the 
presentation  of  his  memorial. 

**The  counsel  for  the  United  States  contended,  first,  that 
such  acts  constituted  an  estoppel  against  the  claim  of  the 
claimant  to  a  standing  as  a  British  subject  under  the  treaty; 
and,  second,  that  if  strictly  and  technically  there  was  no  estoi>- 
pel,  such  acts  were  to  be  regarded  as  very  strong  evidence  of 
the  fact  of  naturalization,  and  sufficient  to  overcome  the  claim- 
ant's own  denial  on  oath  of  such  naturalization. 

*'An  award  was  made  in  favor  of  the  claimant,  Mr.  Commis- 
sioner Frazer  dissenting;  and  the  objection  on  the  part  of  the 
United  Stat(»s  was  thus  overruled.^' 

Am.  and  Hr.  Claims  Commission,  Treaty  of  May  8, 1871,  Art.  XII  ,  Hales 
Report,  15. 
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8.  Declaration  of  Intention. 

Orazio  de  Attellis,  Marquis  of  Santangelo,  a 
Sanungeio's  Case,  native  of  Italy,  having  fallen  under  the  dis- 
pleasure of  his  sovereign,  was  compelled  to 
leave  his  native  land.  On  the  20th  of  May  1824  he  arrived 
in  the  United  States,  and  on  the  next  day  made  a  declaration 
of  intention  to  become  a  citizen.  In  the  following  year  he 
went  to  Mexico  to  visit  a  son  who  had  obtained  employment 
in  that  country.  Not  long  after  his  arrival  there  he  was  in- 
vited to  discuss  certain  questions  of  public  interest,  and  his 
writings  were  received  with  applause  by  those  in  authority. 
But  on  the  1st  of  July  1826,  as  he  alleged,  suddenly  and  with- 
out warning  he  was  informed  that  he  must  leave  the  republic 
within  twenty- four  hours;  and  although  the  execution  of  the 
order  was  finally  delayed,  he  was  sent  a  few  days  afterwards 
under  escort  to  Vera  Cruz  and, banished  from  the  country. 
Ko  reason  for  his  banishment  was  assigned,  beyond  certain  alle- 
gations in  the  nature  of  suspicions,  and  twelve  days  after  his 
departure  a  committee  of  the  supreme  council  declared  his 
banishment  to  be  illegal.  The  allowance  of  damages  for  this 
ill-treatment  finally  turned  on  the  question  of  his  right  to  pre- 
fer a  claim  as  a  citizen  of  the  United  States  in  respect  of  the 
injury  which  he  had  received. 

He  was  admitted  to  citizenship  of  the  United  States  in  1829; 
and  the  American  commissioners  contended  that  he  was  en- 
titled to  an  award  as  <'an  inchoate  citizen  of  the  United  States 
in  the  year  1826,"  as  well  as  by  virtue  of  his  full  citizenship 
subsequently  acciuired,  which,  as  they  argued,  conferred  upon 
him  a  right  to  the  support  of  the  United  States  in  obtaining 
redress  firom  Mexico  for  an  injury  done  him  prior  to  his  natural- 
ization. 

On  these  questions  the  American  commissioners  maintained 
that  the  object  of  Santangelo's  going  to  Mexico  in  1825  was 
altogether  temporary,  and  that  his  eleven  months'  residence 
in  Mexico  in  no  way  interrupted  his  intention  to  return  to  the 
United  States;  that  it  was  needless  to  inquire  what  were  his 
relations  to  the  United  States  at  the  time  of  his  expulsion 
from  Mexico  in  1826;  that  having  established  the  injury  done 
him  in  1826  merely  as  a  man  not  then  possessing  the  citizen- 
ship of  any  country  and,  argumenti  gratia^  destitute  of  any 
legal,  moral,  or  physical  ability  to  enforce  his  claim,  he  became 
5627— Vol.  3 27 
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I)erfected  in  all  these  things  in  1829,  when  he  became  a  full 
citizen,  and  as  such  possessed,  in  1835,  a  perfect  right  to  sue,  as 
an  American  citizen,  for  the  damages  done  him  as  a  man  in 
1826;  that  it  was  a  mistake  to  suppose  that  an  American  citi- 
zen initiate,  "that  is,  a  foreigner  who  has  renounced  all  allegi- 
ance to  his  own  government  and  made  his  sworn  declaration 
of  intention  to  become  a  citizen  of  the  United  States,'^  was 
wholly  without  protection  of  his  civil  rights  during  his  pre- 
scribed novitiate  of  five  years ;  that  it  was  likewise  a  mistake  to 
suppose  that  such  an  initiate  act  conferred  no  right  of  protec- 
tion of  his  civil  rights  should  such  person  happen  temporarily 
to  absent  himself  from  the  United  States  during  some  portion 
of  the  five  years;  that  even  conceding  that  the  American  law 
had  no  respect  either  for  the  civil  or  the  political  rights  of  such 
an  initiate  citizen,  that  he  actually  forfeited  by  his  absence 
what  protection  he  might  otherwise  have  had,  and  that  by  the 
decisions  of  the  highest  American  tribunals  he  remained  a 
mere  foreigner  or  alien  until  actually  naturalized,  yet  such 
a  person,  when  naturalized,  acquired  the  character  or  quality 
of  citizenship  in  respect  of  all  rights  which  may  have  been 
ac(iuired  during  the  intermediate  period,  unless  for  good  reason 
it  should  have  been  lost.  "  His  moral  and  natural  law  claims,'' 
said  the  American  commissioners,  "ripened  into  a  full  and 
perfect  civil  claim  in  1820." 

The  Mexican  commissioners  holding  a  contrary  view,  the 
case  was  referred  to  the  umpire,  Baron  Roenne,  who  decided 
that  the  claim  was  not  within  the  competence  of  the  commis- 
sion, thus  rejecting  the  theory  propounded  by  the  American 
commissioners.^ 

Commission  under  the  convention  between  the  United  States  and  Mexico 
of  April  11,  1839. 


'  Part  of  the  argument  of  the  American  commissioners  proceeded  on  the 
erroneous  assumption  that  the  declaration  of  inti'ntion  involves  the  actual 
renunciation  of  original  allegiance.  In  fact,  the  declarant  mer6ly  exxtresses 
his  intention  to  renounce  it. 

The  case  of  Santangelo  was  like  that  of  Koszta  in  the  circumstances 
that  in  each  case  the  individual  had  been  banished  from  his  native  coun- 
try, that  he  had  made  a  declaration  of  intention  to  become  a  citizen  of  the 
I'nited  States,  and  that  before  becoming  a  citizen  he  suflfered  injury  in 
a  third  country.  In  the  case  of  Koszta,  however,  the  injury  was  com- 
mitted by  the  authorities  of  his  original  country  in  violation  of  the  sover- 
eignty of  the  third  country,  while,  in  the  case  of  Santangelo,  the  acts 
complained  of  were  committed  by  the  authorities  of  the  third  country 
within  whose  jurisdiction  he  was  at  the  time. 
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Mary  Santangelo,  sole  legatee  of  the  claimaut  iu  the  fore- 
going case,  presented  a  memorial  to  the  commissioners  under 
the  act  of  1849,  setting  forth  a  claim  the  principal  item  in 
which  was  for  indemnity  on  account  of  the  expulsion  of  San- 
tangelo  from  Mexico  in  1826.     The  commissioners  said: 

"  Santangelo  was  a  native  of  Europe.  Some  time  previous  to 
1826  he  came  to  the  United  States  and  declared  his  intention 
in  due  form  of  law  to  become  a  citizen.  Without  remaining, 
however,  a  sufficient  length  of  time  to  perfect  his  naturaliza- 
tion and  acquire  the  rights  of  a  citizen,  he  went  to  Mexico, 
from  which  country  he  was  banished  by  the  government  in 
1826.  He  then  returned  to  the  United  States  and  became  a 
naturalized  citizen  thereof.  The  treaty  of  11  April  1839  stipu- 
lated that  the  decision  of  the  umpire  should  be  final  and  con- 
clusive on  all  the  matters  referred  to  him.  The  decision  made 
by  him  that  the  claimant  was  not  a  citizen  of  the  United  States 
at  the  time  the  alleged  wrong  occurred,  and  that  therefore  he 
was  not  embraced  in  the  terms  of  the  treaty,  must  be  regarded 
as  conclusive.  This  board  has  already  decided  (see  opinion  in 
case  of  May,  administrator  of  Slocum)  that  the  claim  must 
have  been  in  its  origin  in  favor  of  a  citizen  of  the  United  States 
to  bring  it  within  the  provisions  of  the  treaty  of  2  February 
1848.  Under  this  decision  the  present  claim  would  be  inad- 
missible, and  therefore,  whether  the  claim  be  regarded  as  within 
the  competence  of  the  board  to  decide,  or  as  res  adjudicata,  it 
must  be  disallowed. 

"Another  item  of  claim  is  for  a  loss  sustained  by  a  sale  of 
the  certificates  which  were  issued  to  him  as  evidences  of  the 
amount  due  from  the  Government  of  Mexico  on  account  of  the 
award  of  the  mixed  commission.  This  sale  was  voluntary, 
and  no  responsibility  can  be  charged  to  the  Mexican  Govern- 
ment in  consequence  of  it.  The  board  decides  that  the  claim 
is  not  valid,  and  it  is  accordingly  disallowed."  * 

John  Bhlers  presented  to  the  commissioners, 
Ehien's  Case.  under  the  act  of  1849,  a  claim  against  Mexico 
in  the  character  of  a  naturalized  citizen  of  the 
United  States.  It  appeared  that  he  went  to  Mexico  about 
1825,  and  that  in  1829,  while  he  was  engaged  in  business  in  the 
city  of  Zacatecas,  a  forced  loan  was  collected  by  order  of  the 
government  from  Ihe  firm  of  which  he  was  a  member.  In 
1832  the  partnevship  was  dissolved,  and  the  claimant  by  the 


^  In  1841  Santangelo  published  a  pamphlet  of  163  pages,  entitled :  State- 
ment of  Facts  I  relating  to  the  claim  of  |  Orazio  de  Attellis  Santangelo,  | 
a  citizen  of  the  United  States,  |  on  the  |  (Jovemment  of  the  Kepublic  of 
Mexico  I  preceded  by  some  explanatory  remarks,  and  |  followed  by  a  speci- 
fied list  of  the  I  accompanying  documents.  |  Washington :  printed  by 
Peter  Force.  I  1841.  I 
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terms  of  the  dissolution  became  the  sole  owner  of  the  claims 
on  that  account.    The  commissioners  said : 

''The  claimant  filed  his  declaration  of  intention  to  become  a 
citizen  of  the  United  States  in  1818,  but  was  not  in  fact 
admitted  as  a  citizen  according  to  the  act  of  Congress  until 
the  year  of  1846.  A  mere  declaration  of  intention  to  become 
a  citizen  of  the  United  States  does  not  vest  in  the  party  any 
political  rights.  The  responsibility  of  a  government  to  pro- 
tect a  citizen  is  founded  on  the  right  which  a  government  has 
to  his  services;  and  until  a  party  has  gone  through  the  forms 
of  law  required  to  establish  his  character  as  a  citizen  the  latter 
can  not  be  said  to  owe  allegiance  to  the  government  he  has 
signified  his  intention  to  obey,  nor  can  such  government  claim 
his  services.  The  Congress  of  the  United  States  has  i)ointed 
out  the  only  mode  by  which  an  alien  can  become  a  citizen,  and 
until  he  has  complied  with  the  law  he  is  not  entitled  to  its  ben- 
efits. The  claimant  was  not  a  citizen  of  the  United  States 
when  the  claim  he  now  presents  had  its  origin,  and  the  board 
has  decided  in  several  cases  that  a  claimant  must  have  been  a 
citizen  at  the  origin  of  the  claim  to  entitle  him  to  the  benefits 
of  the  treaty  of  the  2nd  February  1848." 

In  the  case  of  George  Adlam  v.  TJie  United 
Adiam'8  Case.  States^  No.  40,  before  the  claims  commission 
under  the  treaty  of  Washington  of  May  8, 
1871,  it  appeared  that  the  claimant,  who  was  born  in  London 
in  1827,  emigrated  to  the  United  States  in  1850,  that  he  had 
since  continuously  resided  in  the  latter  country,  and  that  in 
1859  he  declared  his  intention  to  become  a  citizen  of  the  United 
States.  The  United  States  demurred  to  the  memorial  on  the 
ground,  among  others,  that  the  claimant  wa«  not  a  British 
subject  within  the  meaning  of  the  treaty;  that  the  declaration 
of  intention  was  "of  itself,"  "a  complete  renunciation  of  all 
claim  upon  the  intervention  or  protection  of  the  sovereign" 
whose  allegiance  he  had  announced  his  intention  to  abjure; 
that  this  declaration,  by  the  laws  of  many,  if  not  all  of  the 
United  States,  gave  him,  of  itself,  many  of  the  rights  of  a  citi- 
zen; that  it  certainly  put  him,  so  long  as  he  remained  in  the 
United  States,  under  the  protection  of  that  government  for 
international  purposes;  that  in  the*  case  of  Eoszta  it  was 
asserted  by  the  United  States  as  a  sufficient  ground  for  pro- 
tection even  while  abroad;  and  that  it  subjected  the  claimant, 
by  the  laws  and  usages  of  the  United  States,  to  conscription 
and  enrollment  for  military  service.* 


1 12  stats,  at  L.  731,  8ec.  1. 
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Counsel  for  Great  Britain  replied  that  the  claimant's  declara- 
tion of  intention  worked  "  no  change  in  his  status  under  the 
law  of  nations;''  that  the  intention  so  declared  might  be  aban- 
doned at  pleasure;  that  while  it ''might  furnish  to  his  sov- 
ereign a  sufficient  reason  to  decline  interference  in  his  behalf,'' 
it  "  did  not  purport  to  bring  him  under  any  new  obligation  to 
the  country  which  he  then  intended  to  adopt;"  that  the  British 
Government  had  not  declined  to  protect  him,  but  on  the  con- 
trary presented  his  claim  for  indemnity;  that  the  declaration 
gave  him  no  rights  '*  as  a  citizen  of  the  United  States;"  that 
the  rights  which  might  result  under  State  laws  did  not  affect 
his  condition  as  an  alien;  that  he  could  not  so  much  as  claim 
from  the  United  States  a  passport  for  his  protection  abroad; 
that  the  case  of  Koszta  was  without  precedent,  and  had  been 
repudiated  by  the  United  States  itself,  so  far  as  it  had  been 
appealed  to  as  recognizing  the  right  of  persons  by  virtue  of  a 
declaration  of  intention  to  be  considered  as  citizens  of  the 
United  States;  that  the  statute  of  the  United  States  author- 
izing the  conscription  of  such  persons  did  not  pretend  to  change 
their  allegiance,  and  gave  them  no  rights  or  privileges  in  con- 
sequence of  the  conscription. 

Similar  facts  and  arguments  were  presented  in  other  cases. 
The  commissioners  unanimously  rendered  the  following 
opinion : 

*'  The  question  is  raised  as  to  whether  in  consequence  of  the 
claimants  having  declared  their  intention  to  become  citizens 
of  the  United  States  and  to  renounce  their  allegiance  to  Her 
Britannic  Majesty  they  have  ceased  to  bo  British  subjects 
within  the  meaning  of  the  treaty.  We  are  of  opinion  that 
notwithstanding  the  claimants  having  expressed  this  inten- 
tion, they  still  remain  British  subjects  until,  the  necessary 
formalities  having  been  completed,  they  acted  upon  the  inten- 
tion so  expressed." 

See  Hale's  Report,  14,  Am.  and  British  Claims  Commission,  treaty  of 
May  8,  1871. 

"The  memorialist  represents  that  he  was 
WHmor'b  CaM.  y^^^  .^  Stockliolm,  Sweden,  on  the  7th  day  of 
February  1834,  and  emigrated  to  the  United  States,  and  resided 
in  Brooklyn,  N.  Y.,  during  the  years  1869,  1870,  and  1871,  and 
resided  later  on  at  several  places  in  the  western  part  of  the 
United  States;  that  while  residing  in  Brooklyn,  New  York,  on 
the  23d  day  of  July  1869,  he  renounced  his  allegiance  to  the 
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Government  of  Sweden  and  declared  under  oatli  his  intention 
to  become  a  citizen  of  the  United  States  of  America,  and  hav- 
ing complied  with  the  law,  applied  for  citizenship,  and  on  the 
11th  day  of  October  1893,  said  application  for  citizenship  was 
perfected  by  the  superior  court  of  the  city  of  New  York,  in  the 
State  of  New  York ;  that  he  is  advised  that  his  protection  as  a 
citizen  of  the  United  States  relates  back  to  and  began  on  the 
day  of  his  declaration  to  become  a  citizen  of  the  United  States^ 
to  wit,  the  23d  day  of  July  1869;  that  his  present  residence  is 
Iquique,  Chile,  and  at  the  time  when  the  acts  complained  of 
herein  occurred  he  resided  at  that  place.  He  further  repre- 
sents that  on  the  20th  of  January  1891  he  was  engaged  in  busi- 
ness at  Iquique,  Chile,  and  was  the  owner  of  valuable  buildings 
at  that  place;  that  in  the  conflict  of  arms  which  took  place 
between  the  troops  of  Balmaceda,  in  command  of  Colonel  Jos^ 
Maria  Soto,  and  the  Congressional  troops  and  war  vessels,  in 
command  of  Merino  Jarpa  and  Jorge  Montt,  on  the  19th  day 
of  February  1891,  all  of  said  buildings,  with  the  furniture,  mer- 
chandise, account  books,  and  other  property  contained  therein, 
amounting  to  the  sum  of  $124,498,  were  totally  destroyed. 

'<  The  republic  of  Chile,  through  its  agent,  has  filed  a  general 
demurrer  to  the  memorial.  We  are  of  opinion  that  according 
to  the  showing  made  by  the  memorialist  himself  this  commis- 
sion can  not  take  jurisdiction  of  his  claim.  By  the  express 
terms  of  the  convention  under  which  this  commission  has  been 
created  its  jurisdiction  is  confined  to  claims  on  the  part  of 
citizens  of  the  two  governments  respectively.  The  wrongs  and 
injuries  complained  of  were  committed  on  the  19th  of  February 
1891.  At  that  time  the  claimant  was  not  a  citizen  of  the  United 
States,  and  did  not  become  such  until  the  11th  day  of  October 
1893.  It  is  true  thiat  on  the  23d  of  July  1869,  he  declared  his 
intention  to  become  a  citizen  of  the  United  States,  but  that 
declaration  did  not  make  him  a  citizen.  It  was  only  an  incipi- 
ent step  in  that  direction.  Among  other  attributes  of  sov- 
ereignty exercised  by  governments  is  the  right  to  determine 
the  conditions  and  qualifications  of  citizenship,  and  to  decide 
who  shall  be  deemed  citizens.  In  a  case  decided  under  the 
treaty  between  the  United  States  and  Mexico  of  July  4, 1868, 
very  similar  in  its  provisions  to  the  treaty  under  which  this 
commission  has  been  organized,  Dr.  Francis  Lieber,  the  emi- 
nent publicist,  who  was  acting  as  umpire  at  that  time,  coincided 
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in  the  following  views  expressed  by  tbe  counsel  of  the  United 
States: 

"*l8t.  That  every  state  exercises  the  power  of  determining 
who  shall  enjoy  the  right  of  membership  of  the  political  society 
or  body  politic  of  which  it  consists. 

"'2d.  That  those  who  are  invested  by  the  municipal  consti- 
tution and  laws  of  a  country  with  this  quality  or  character, 
and  none  others^  are  citizens  of  the  state. 

"<3d.  That  nations  proceed  in  their  municipal  legislation 
upon  the  idea  that  the  citizens  of  other  countries  have  the 
right  to  change  their  nationality  and  incorporate  themselves 
with  new  political  societies. 

"'4th.  That  all  nations  provide  by  their  laws  the  terms  and 
conditions  upon  and  in  pursuance  of  which  this  change  of 
nationality  may  be  and  is  effected. 

"*6th.  That  except  in  pursuance  of  those  laws,  and  upon 
the  terms  and  conditions  so  provided,  no  member  of  any  i)olit- 
ical  society  can  incorporate  himself  with  a  new  state  and 
become  a  citizen  or  subject  of  such  state. 

"'6th.  That  until  a  change  of  nationality  is  thus  effected 
the  old  relation  subsists,  unless  the  individual  has  done  some 
act  which  under  the  laws  of  the  state  of  his  origin  has  the 
effect  of  denationalizing  him.' 

"If  these  views  be  accepted  as  correct,  it  only  remains  to 
inquire:  What  are  the  terms  aiid  conditions  prescribed  by  the 
Government  of  the  United  States  under  which  a  citizen  or 
subject  of  another  country  can  become  a  citizen  of  this  coun- 
try? The  first  section  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  declares :  'All  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.'  How  can  a  person  become  natu- 
ralized? This  is  a  matter  of  national  and  not  of  international 
arrangement,  except  in  cases  where  it  is  regulated  by  treaty. 
Accordingly  we  find  that  the  laws  of  the  United  States  pre- 
scribe the  method  of  naturalization  in  this  country.  Section 
2165  of  the  Kevised  Statutes  of  the  United  States  provides: 

"  'An  alien  may  be  admitted  to  become  a  citizen  of  the 
United  States  in  the  following  manner,  and  not  otherwise: 

"'i^r«f.  He  shall  declare  on  oath  before  a  circuit  or  district 
court  of  the  United  States,  or  a  district  or  supreme  court  of 
the  Territories,  or  a  court  of  record  of  any  of  the  States  having 
common-law  jurisdiction,  and  a  seal  and  clerk,  two  years,  at 
least,  prior  to  his  admission,  that  it  is  bona  fide  his  intention 
to  become  a  citizen  of  the  United  States,  and  to  renounce  for- 
ever all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and,  particularly,  by  name,  to  the  prince, 
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potentate,  state,  or  sovereignty  of  which  the  alien  may  be  at 
the  time  a  citizen  or  subject. 

'^^ Second,  He  shall,  at  the  time  of  his  application  to  be  ad- 
mitted, declare,  on  oath  before  some  one  of  the  courts  above 
specified,  that  he  will  supi)ort  the  Constitution  of  the  United 
States,  and  that  he  absolutely  and  entirely  renounces  and 
abjures  all  allegiance  and  fidelity  to  every  foreign  prince, 
I)oten tat e,  state,  or  sovereignty;  and,  particularly,  by  name, 
to  the  prince,  potentate,  state,  or  sovereignty  of  which  he  was 
before  a  citizen  or  subject;  which  proceedings  shall  be  recorded 
by  the  clerk  of  the  court. 

^^^  Third.  J t  shall  be  made  to  appear  to  the  satisfaction  of 
the  court  admitting  such  alien  that  he  has  resided  within  the 
United  States  five  years  at  least,  and  within  the  State  or  Ter- 
ritory where  such  court  is  at  the  time  held  one  year  at  lea;st; 
and  that  during  that  time  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of  the  Constitution 
of  the  United  States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  same;  but  the  oath  of  the  applicant  shall  in 
no  case  be  allowed  to  prove  his  residence.' 

"It  thus  appears  that  according  to  the  plain  and  explicit 
provisions  of  law,  both  constitutional  and  statutory,  the  claim- 
ant was  not  a  citizen  of  the  United  States  at  the  time  he  sus- 
tained the  damages  and  losses  complained  of.  Nor  could  the 
United  States  recognize  him  as  such  without  violating  a 
solemn  treaty  stipulation  made  with  the  Government  of  Sweden. 
Article  I.  of  the  convention,  relative  to  naturalization,  be- 
tween the  President  of  the  United  States  of  America  and  His 
Majesty  the  King  of  Sweden  and  Norway,  proclaimed  January 
12, 1872,  reads  as  follows: 

" '  Citizens  of  the  United  States  of  America  who  have  i^esided 
in  Sweden  or  Norway  for  a  continuous  period  of  at  least  five 
years,  and  during  such  residence  have  become  and  are  legally 
recognized  as  citizens  of  Sweden  and  Norway,  shall  be  held  by 
the  Government  of  the  United  States  to  be  Swedish  or  Nor- 
wegian citizens,  and  shall  be  treated  as  such.  Reciprocally, 
citizens  of  Sweden  or  Norway  who  have  resided  in  the  United 
States  of  America  for  a  continuous  period  of  at  least  five  years, 
and  during  such  residence  have  become  naturalized  citizens  of 
the  United  States,  shall  be  held  by  the  Government  of  Sweden 
and  Norway  to  be  American  citizens,  and  shall  be  treated  as 
such.  The  declaration  of  an  intention  to  become  a  citizen  of  the 
one  or  the  other  country  has  not  for  either  j^arty  the  effect  ofciti- 
zenship  legally  acquired.^ 

"We  are  sustained  in  our  views  on  this  subject  by  the  deci- 
sions of  similar  commissions  that  have  existed  under  treaties 
between  the  United  States  and  other  countries.    (See  the  lead- 
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ing  case  of  Joseph  Napoleon  Perche  v.  The  United  States^  de- 
cided by  the  Freuch  and  AmericaD  Claims  Commission.) 

<*  It  also  apx)ear8  from  the  diplomatic  correspondence  of  the 
State  Department  that  the  Government  of  the  United  States 
has  uniformly  held  that  a  mere  declaration  of  intention  to  be- 
come a  citizen  is  not  sufficient  to  clothe  a  person  with  the 
rights  of  citizenship  in  the  United  States.  In  a  letter  from 
Mr.  Marcy,  Secretary  of  State,  to  Mr.  Buchanan,  April  13, 
1854,  he  says: 

"*If  a  person  has  been  here  and  declared  his  intention  to 
become  a  citizen  and  afterwards  leaves  this  country,  goes  to 
another  and  there  takes  up  his  permanent  abode,  his  connec- 
tion with  the  (Jnited  States  is  dissolved,  and  consequently  his 
intention  to  become  a  citizen  thereof  must  be  adjudged  to  have 
been  abandoned.  By  such  a  course  of  conduct  his  previous 
declaration  ceases  to  be  available  for  any  purpose  whatever, 
and  our  ministers  and  functionaries  abroad  would  not  be  war- 
ranted in  such  case  to  do  any  act  to  give  it  effect.' 

"  See  to  the  same  effect  the  letter  of  Mr.  Marcy,  Secretary  of 
State,  to  Mr.  Siebels,  May  27, 1854 ;  also  a  letter  of  Mr.  Bayard, 
Secretary  of  State,  to  Mr.  Mackey,  August  5,  1885;  and  of 
Mr.  Bayard,  Secretary  of  State,  to  Mr.  Williams,  October  29, 
1885. 

<^  Inasmuch  as  the  memorial  does  not  show  that  the  claimant 
was  a  citizen  of  the  United  States  on  the  19th  day  of  February 
1891,  when  the  alleged  losses  occurred,  we  decide  that  the  de- 
murrer should  be  sustained  and  the  claim  disallowed  for  want 
of  jurisdiction." 

Charles  G.  Wilson  v.  Chile,  No.  11,  United  States  and  Chilean  Claims 
Commission,  convention  of  Augnst  7,  1892. 

The  caae  of  Frederick  Selway  v.  Chile,  No.  17,  was  dismissed,  it  not  ap- 
pearing that  the  claimant  was  a  citizen  of  the  United  States  at  the  time 
of  his  alleged  wrongs. 

In  the  case  of  Patrick  Shields  v.  Chile,  No.  23,  a  claim  was  made  for  suc- 
sive  assaults  on  the  claimant  by  the  Chilean  police,  continuing  through 
some  days,  while  he  was  held  in  custody,  and  ending  in  his  permanent 
physical  disablement.  In  bis  memorial  he  stated  that  he  was  a  native  of 
Ireland,  and  had  never  been  naturalized  in  the  United  States,  but  that  he 
had  resided  in  the  United  States  for  the  last  eighteen  years,  during  which 
time  he  had  served  for  many  years  in  the  merchant  marine  of  the  Unite<l 
States,  in  which  he  was,  as  fireman  of  the  steamer  Keeweenaic,  employed 
at  the  time  of  his  ill-treatment. 

The  agent  of  Chile  demurred  to  the  memorial  on  the  ground  that  the 
claimant  was  not  a  citizen  of  the  United  States. 

Mr.  Shields,  the  agent  of  the  United  States,  summarizes  (Report,  114)  the 
reply  of  his  government  as  follows : 
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"Id  reply  to  the  demurrer,  the  agent  for  the  United  States  stated  that 
it  was  distinctly  shown  that  the  claimant  was  an  American  seaman,  on  a 
regularly  docnmented  and  registered  American  vessel,  sailing  under  the 
American  Hag  at  the  time  the  injuries  complained  of  occurred.  He  re- 
ferred also  to  the  messa^i^e  of  President  Harrison  to  Congress,  dated  Jan- 
uary 25th,  in  which  he  says: 

"'On  information  that  Patrick  Shields,  an  Irishman  and  probably  a 
British  snbject  at  the  time,  a  fireman  of  the  American  steamer  Keeweenaw, 
in  the  harl>or  of  Valparaiso  for  repairs,  had  l>een  subjected  to  personal  in- 
juries in  that  city,  largely  by  the  police,  I  directed  the  Attorney-General  to 
cause  the  evidence  of  the  officers  and  crew  of  that  vessel  to  be  taken  upon 
its  arrival  iu  San  Francisco,  and  that  testimony  is  also  herewith  trans- 
mitted. The  brutality  and  even  savagery  of  the  treatment  of  this  poor 
man  by  the  Chilean  police  would  be  incredible  if  the  evidence  of  Shields 
was  not  supported  by  other  direct  testimony  and  by  the  distressing  condi- 
tion of  the  man  himself  when  he  was  finally  able  to  reach  his  vessel.  The 
captain  of  the  vessel  says :  "  He  came  back  a  wreck,  black  from  bis  neck  to 
his  hips  from  bleeding,  weak  and  stupid,  and  is  still  in  a  kind  of  paralyzed 
condition,  and  has  never  been  able  to  do  duty  since."  Claim  for  reparation 
has  been  made  in  behalf  of  this  man.  While  he  was  not  a  citizen  of  the 
United  States,  the  doctrine  long  held  by  us,  as  expressed  in  the  consular 
regulations,  is: 

"  'The  principles  which  are  maintained  by  this  government  in  regard  to 
the  protection  as  distinguished  from  the  relief  of  seamen  are  well-settled. 
It  is  held  that  the  circumstance  that  the  vessel  is  Americin  is  evidence 
that  the  seamen  on  board  are  such,  and  in  every  regularly  documented 
merchant  vessel  the  crew  will  find  their  protection  in  the  flag  that  covers 
them."' 

"The  agent  for  the  United  States  also  cited  Consular  Regulations,  1888, 
section  172,  page  56,  which  provided : 

"'The  shipment  of  the  seaman  in  a  port  of  the  United  States  as  an 
American  citizen  is  to  be  held  pHma  facie  evidence  that  the  seaman  is  by 
birth  or  naturalization  a  citizen,  and  when  the  nationality  does  not  ap- 
pear from  the  crew  list  it  will  be  presumed  that  they  are  citizens  of  the 
United  States.' 

"Also  section  202,  page  66,  which  provides: 

"  *A  foreign  seaman,  having  shipped  on  an  American  vessel  at  a  port  of 
the  United  States,  is  entitled  to  extra  wages  on  his  discharge  at  a  foreign 
port  in  all  ca^^es  where  a  seaman  who  is  a  citizen  should  be  so  entitled, 
and  on  such  discharge  he  may  be  relieved  and  returned  to  the  United 
States.  And  the  quality  of  the  American  seaman  is  retained  by  him  on 
his  shipment  at  such  port  of  discharge  on  an  American  vessel,  and  he  may 
continue  to  retain  that  quality  by  successive  reshipment  on  American  ves- 
sels abroad,'  etc. 

"That  the  ill-troatnient  of  claimant  was  reported  by  Mr.  Kgan  to  Mr. 
Blaine  (see  page  128  of  the  pub.  Doc.  'Message  of  the  President  of  the 
United  Statt's  of  America  respecting  the  relations  with  Chile');  that  on 
the  13th  of  August  18<J2  Mr.  Egan  reported  to  Secretary  of  State  Foster 
that  the  treaty  nnder  which  the  commission  now  sits  had  been  negotiated 
and  approved,  and  made  special  reference  in  such  letter  to  the  case  of 
Patrick  Shields,  stating  that  he  had  called  the  attention  of  the  minister 
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of  foreign  affairs  of  Chile  to  that  case,  and  to  the  proWsions  of  the  United 
States  Consular  Regulations,  and  askod  if  it  would  be  necessary  to  insert 
a  special  clause  in  the  convention  to  include  thiH  case;  that  the  minister 
and  also  the  sub-secretary  of  the  ministry  of  foreign  relations  assured  him 
that  it  was  not  necessary  to  do  so;  that  no  question  would  be  raised  on 
this  point,  and  that  the  rights  of  Shields  as  a  citizen  of  the  United  States 
wonld  be  admitted  by  Chile  before  the  arbitration  tribunal  (Foreign 
Relations,  United  States,  1892,  page  66).  An  affidavit  by  Mr.  Egan  that 
the  facts  stated  in  that  letter  were  true  was  also  filed  in  the  case.  In 
view  of  these  facts  the  agent  of  the  United  States  expressed  the  hope  that 
the  agent  of  Chile  wonld  withdraw  his  demurrer.  If  not,  he  submitted 
that  the  Shields  case  came  within  the  treaty  inasmuch  that  he  was,  when 
injured,  invested  with  all  the  rights  of  American  seamen  to  the  full  extent 
that  an  American  citizen  seaman  could  have  enjoyed  them.'^ 

The  demurrer  not  having  been  withdrawn,  the  commission  rendered  the 
following  decision : 

'*  The  commission,  considering  that  it  appears  both  by  the  facts  related 
in  the  memorial  and  by  the  message  of  the  President  of  the  United  States 
of  the  25th  day  of  January  1892,  that  the  claimant  was  a  British  subject 
at  the  time  he  was  subjected  to  personal  injuries  in  the  city  of  Valpa- 
raiso; that  he  was  therefore  not  a  citizen  of  the  Ignited  State's; 

"Considering,  on  the  other  baud,  that  the  provisions  of  article  172  of 
the  United  States  Consular  Regulations,  1888,  referred  to  by  the  memorial- 
ist, are  not  applicable  to  this  case ; 

"  Considering,  finally,  that  the  convention  of  Santiago,*  of  August  7, 
1892,  has  been  established  only  in  behalf  of  citizens  of  the  contracting 
nations, 

^'Declares,  that  the  demnrrer  is  sustained,  under  the  ruling  of  this  com- 
mission in  the  case  of  Charles  G.  Wilson,  No.  11;  and  that  the  memorial 
must  be  dismissed  upon  the  ground  that  the  said  Shields  is  not  a  citizen 
of  the  United  States,  and  does  not  come  within  the  terms  of  the  treaty  nor 
within  the  jurisdiction  of  this  commission.'' 

In  the  case  of  Andrew  McKinstrey,  No.  24,  a  similar  claim  against  Chile 
was  made,  "except,''  says  Mr.  Shield,  "that  his  treatment  was  not  so 
brutal,  nor  was  his  case  mentioned  by  President  Harrison  in  his  message, 
nor  by  Mr.  Egan  in  his  letter  relating  his  understanding  with  the  minister 
of  foreign  relations  of  Chile.''  (Report,  115.)  The  claim  was  dismissed 
by  the  commission  on  the  same  grounds  as  the  claim  of  Shields. 

May  24,  1897,  Mr.  Sherman,  Secretary  of  State,  and  Mr.  Gana,  Chilean 
minister,  signed  at  Washington  the  following  agreement : 

"The  Government  of  Chile,  by  equitable  considerations,  will  allow  to 
the  heirs  of  Patrick  Shields  a  compensation  of  three  thousand  five  hun- 
dred dollars,  and  tliin  amount  shall  be  delivered  for  that  purpose  to  the 
honorable  Secretary  of  State  of  the  United  States  within  a  period  of  four 
months  from  this  date. 

"This  agreement  in  subject  to  the  acceptance  of  the  congress  of  Chile, 
from  which  the  necessary  amount  is  to  be  request'ed. 

"The  allowance  of  the  said  amount  of  three  thousand  five  hundred  dol- 
lars in  the  manner  before  mentioned,  will  imply  the  final  and  complete 
settlement  of  the  claim  of  Patrick  Shields,  and  the  said  claim  may  not  be 
presented  at  any  other  time,  or  in  any  other  form." 
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9.  Abandonment  or  Forfeiture  of  Citizenship. 

"By  the  convention  executed  between  the 
Froia*  Caw.  United  States  of  America  and  the  republic  of 
Granada,  the  government  of  the  latter  republic  acknowledges 
their  liability  for  damages  caused  by  the  riot  at  Panama. 

"It  defines,  moreover,  clearly  the  persons  entitled  to  claim, 
and  the  subject-matter  for  which  claims  can  be  made. 

"Corporations,  companies,  or  individual  citizens  of  the 
United  States  are  to  be  indemnified  and  due  regard  is  to  be 
had,  in  considering  claims  which  have  grown  out  of  the  riot 
at  Panama  of  April  15,  1856,  to  damages  suffered  through 
death,  wounds,  robberies,  or  destruction  of  property. 

"The  only  question  which  in  my  opinion  is  presented  by 
this  case  under  the  terms  of  the  convention  is  this,  'Was  A. 
Fretz  an  American  citizen  or  not!'  For  if  he  did  not  forfeit 
his  American  citizenship  he  is  by  the  terms  of  the  convention 
entitled  to  compensation  for  the  destruction  of  his  property  of 
whatever  description,  the  more  so,  as  that  property  was  inti- 
mately connected  with  and  supplementary  to  the  necessities 
created  by  the  transit  route,  the  preservation  of  good  order  and 
peace  along  which  route  the  republic  of  Granada  declares  to  be 
the  foundation  of  its  liability  in  this  class  of  cases.  To  a  shareof 
that  protection,  and  to  compensation  for  (iamages  resulting 
from  the  want  of  it,  this  hotel  property  is  equitably  entitled. 

"The  evidence  in  this  case  satisfactorily  establishes  that  up 
to  the  day  of  his  death  Fretz  remained  a  bona  fide  American 
citizen  and  had  not  naturalized  himself  in  Colombia.  There 
was  neither  actual  residence  in  Panama,  nor  is  there  evidence 
of  intention  to  reside  there,  nor  do  any  of  the  circumstances 
exist  which  are  required  to  prove  the  abandonment  by  a  per- 
son of  his  native  domicil.  He  remained  to  the  last  an  Ameri- 
can citizen,  entitled  to  the  full  protection  of  his  government. 
The  admitted  principles  of  international  law  recognize  the 
right  of  a  government  to  insist  upon  reparation  of  injuries 
that  may  be  done  to  its  citizens  or  subjects  in  foreign  lands; 
and  where,  as  in  the  Panama  riot,  the  circumstances  attending 
the  disturbances  are  of  such  a  character  as  to  take  it  out  of 
the  category  of  acts,  redress  for  which  is  to  be  sought  by 
application  to  the  ordinary  tribunals  of  law,  and  to  induce  the 
government  of  the  country  where  it  happened  to  grant  com- 
pensation directly,  the  practice  of  nations  requires  that  the 
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eompensatiou  allowed  should  be  a  full  satisfaction  for  the 
losses  suffered.  On  such  occasions  it  frequently  happens  that 
houses  are  the  subject  of  attack  and  damage,  and  in  the  case 
of  Pacifico,  which  is  referred  to,  though  the  representatives 
of  foreign  governments  used  their  utmost  endeavors  to  find  out 
grounds  for  invalidating  that  gentleman's  claim  on  the  govern- 
ment of  Greece,  no  objection  was  taken  to  the  claim  on  the 
ground  that  it  included  damage  done  to  the  house  which  he 
inhabited.  It  was  not  pretended  that  the  ownership  of  the 
house,  even  coupled  with  long  residence,  rendered  him  con- 
structively a  subject  of  Greece,  as  to  matters  affecting  that 
property,  or  deprived  him  of  the  right  to  protection  and  full 
compensation  which  he  claimed  as  a  British  subject.  The 
same  views  were  acted  upon  in  the  case  of  Mr.  Finlay. 

'*As  therefore  Mr.  Fretz's  American  citizenship  is  estab- 
lished and  the  terms  of  the  convention  include  in  general  terms 
compensation  for  the  destruction  of  property,  I  consider  his 
representatives  entitled  to  the  amount  of  three  thousand  eight 
hundred  dollars  in  American  gold,  with  interest  at  the  rate  of 
six  per  cent  from  the  15th  day  of  April  1856  to  the  day  on 
which  the  certificates  bear  date. 

"  I  have  read  with  attention  the  very  able  argument  of  the 
Colombian  commissioner,  but  the  grounds  on  which  I  arrive  at 
my  decision  render  it  unnecessary  to  discuss  the  propositions 
therein  advanced." 

Sir  Frederick  Bruce,  ampire,  March  8,  1886,  Augustus  E,  Fretz  v.  Colom- 
hia,  No.  12,  United  States  and  Colombian  Claims  Commission,  convention 
of  Febmary  10,  1864. 

"It  appears  that  the  claimant  was  natural- 
Case  of  LocoBte.  .^^  ^^  ^  citizen  of  the  United  States  in  Texas, 
but  that  during  his  residence  in  Mexico  he  represented  himself, 
or  at  least  allowed  himself  to  be  supposed,  to  be  a  French  sub- 
ject, and  that  during  the  French  intervention  in  Mexico  he 
actually  presented  to  the  Franco-Mexican  Commission,  as  a 
French  subject,  the  same  claim  which  is  now  before  the  United 
States  and  Mexican  Commission.  He  must  therefore  have  in- 
tended either  to  abandon  his  adopted  country,  or,  for  reasons 
which  can  easily  be  imagined,  to  let  it  be  supposed  that  he  was 
a  subject  of  France.  By  such  conduct  the  umpire  thinks  that 
he  forfeited  his  right  to  consideration  by  this  commission." 

Thornton,  umpire,  September  4,  1875,  J,  B.  Lacoate  v.  Mexico,  Nos.  222 
and  717,  Am.  Docket,  convention  of  July  4,  1868,  7  MS.  Op.  402. 
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The  agreement  between  the  United  States 
Cases  under  the    ^^^  g     ^^^  ^^  February  12, 1871,  for  the  settle- 
Spanish  Comnussion.  *f       i  i 

ment  of  the  claims  of  citizens  of  the  United 
States,  or  of  their  heirs,  against  the  Government  of  Spain, 
growing  out  of  the  insurrection  that  broke  out  in  Cuba  in 
1868,  contained  the  following  provisions: 

'^No  judgment  of  a  Spanish  tribunal,  disallowing  the  affirmation  of  a 
party  that  he  is  a  citizen  of  the  United  States,  shall  prevent  the  arbi- 
trators from  hearing  a  reclamation  presented  in  behalf  of  said  party  by 
the  United  States  Government.  Nevertheless,  in  any  ease  heard  by  the 
arbitrators,  the  Spanish  Government  may  traverse  the  allegation  of  Ameri- 
ican  citizenship  and  thereupon  competent  and  sufficient  proof  thereof  will 
be  required.  The  commission  having  recognized  the  quality  of  American 
citizens  in  the  claimants,  they  will  acquire  the  rights  accorded  to  them  by 
the  present  stipulations  as  such  citizens.  And  it  is  further  agreed  that 
the  arbitrators  shall  not  have  jurisdiction  of  any  reclamation  made  in 
behalf  of  a  native-born  Spanish  subject  naturalized  in  the  United  States 
if  it  shall  appear  that  the  same  subject-matter  having  been  adjudicated 
by  a  competent  tribunal  in  Cuba  and  the  claimant,  having  appeared  therein, 
either  in  person  or  by  his  duly  appointed  attorney,  and  being  required  by 
the  laws  of  Spain  to  make  a  declaration  of  his  nationality,  failed  to  de- 
clare that  he  was  a  citizen  of  the  United  States;  in  such  case  and  for  the 
purposes  of  this  arbitration,  it  shall  be  deemed  and  taken  that  the  claim- 
ant, by  his  own  default,  had  renounced  his  allegiance  to  the  United 
Statea." 

In  the  correspondence  that  led  up  to  the  adoption  of  these 
provisions  touching  the  citizenship  of  claimants,  the  subject  of 
the  jurisdiction  of  the  commission  as  to  the  question  of  the 
abandonment,  forfeiture,  or  renunciation  of  the  rights  of  citi- 
zenship was  pointedly  discussed. 

In  his  note  to  General  Sickles  of  September  12, 1870,  Mr. 
Sagasta,  Spanish  minister  of  state,  referring  to  the  claims  pre- 
sented by  the  United  States,  declared  that  "the  good  faith  of 
the  United  States  Government"  had  been  imposed  upon  by 
worthless  men  whose  only  object  was  *no  create  int'Crnational 
complications  and  conflicts;"  that  *'the  greater  portion  of  the 
natives  of  Cuba"  who  had  given  their  allegiance  to  the  United 
States  had  done  so  "with  the  studied  intention  of  making  use 
of  it  at  some  future  day  as  a  shield  for  their  criminal  designs;" 
that  many  such  persons  had  "lived  in  the  Island  6f  Cuba  as 
Spanish  citizens,  and  did  not  remember  their  American  citizen- 
ship until  affairs  went  against  them,"  and  that  some  of  them 
had  accepted  employments  and  offices  which  Spanish  subjects 
alone  were  permitted  to  hold.    In  view  of  these  circumstances, 
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Mr.  Sagasta  took  the  ground  that  it  was  "indispensable,"  in 
order  that  the  Spanish  Government  might  '*do  justice  to  the 
reclamations  of  American  subjects,''  that  they  should  "prove 
their  citizenship  before  the  Spanish  authorities." ' 

Mr.  Fish,  who  was  then  Secretary  of  State,  was  unwilling  to 
accept  this  condition,  by  which  it  was  proposed  to  place  the 
determination  of  the  claim  of  American  citizenship  within 
the  exclusive  jurisdiction  of  the  Spanish  authorities  j  but  in 
an  instruction  to  General  Sickles  of  November  18,  1870,  he 
said: 

"  There  may  be  a  misapprehension  in  Mr.  Sagasta's  mind  as 
to  one  point  in  our  olier,  which  you  may  correct  in  conversa- 
tion. The  President  contemplates  that  every  claimant  will  be 
required  to  make  good  before  the  commission  his  injury  and 
his  right  to  indemnity.  Naturalized  citizens  of  the  United 
States  will,  if  insisted  on  by  Spain,  be  required  to  show  when 
and  where  they  were  naturalized,  and  it  will  be  open  to  Spain 
to  traverse  this  fact,  or  to  show  that  from  any  of  the  causes 
named  in  my  circular  of  October  14,  1869,  the  applicant  has 
forfeited  his  acquired  rights;  and  it  will  be  for  the  commission 
to  decide  whether  each' applicant  has  established  his  claim."^ 

The  circular  referred  to  was  a  "  circular  of  instructions  to 
diplomatic  agents  and  consuls,"  and  it  opened  with  the  state- 
ment that  "recent  troubles  in  Cuba  and  elsewhere"  had 
"made  it  necessary  to  revise  and  consolidate  the  existing 
regulations  for  the  granting  of  passports."  It  then  proceeded 
to  substitute,  for  the  regulations  previously  existing,  other 
regulations,  among  which  was  the  following: 

"The  official  action  of  the  representatives  of  the  United 
States  may  also  be  asked  in  foreign  lands  in  favor  of  natives 
thereof  who  have  been  naturalized  in  the  Ignited  States. 
Should  passports  or  other  protection  be  asked  for  by  such 
persons,  it  will  be  the  duty  of  the  officer  to  satisfy  himself 
that  they  have  done  nothing  to  forfeit  their  acquired  rights; 
for  a  naturalized  citizen  may,  by  returning  to  his  native  coun- 
try and  residing  there  with  an  evident  intent  to  remain,  or  by 
accepting  offices  there  inconsistent  with  his  adopted  citizen- 
ship, or  by  concealing  for  a  length  of  time  the  fact  of  his 
naturalization  and  passing  himself  as  a  citizen  or  subject  of  his 
native  country,  until  occasion  may  make  it  his  interest  to  ask 
the  intervention  of  the  country  of  his  adoption,  or  in  other 
ways  which  may  show  an  intent  to  abandon  his  acquired 
rights,  so  far  resume  his  original  allegiance  as  to  absolve  the 


'  For.  Rel.  1871,  pp.  710-711, 713. 
^For.Rel.l871,p.730. 
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government  of  his  adopted  country  from  the  obligation  to 
protect  him  as  a  citizen  while  he  remains  in  his  native  land. 

"Cautious  scrutiny  is  enjoined  in  such  cases,  because  evi- 
dence has  been  accumulating  in  this  department  for  some 
years  that  many  aliens  seek  naturalization  in  the  United  States 
without  any  design  of  subjecting  themselves  by  permanent 
residence  to  the  duties  and  burdens  of  citizenship,  and  solely 
for  the  purpose  of  returning  to  their  native  country  and  fixing 
their  domicil  and  pursuing  business  therein,  relying  on  such 
naturalization  to  evade  the  obligations  of  citizenship  to  the 
country  of  their  native  allegiance  and  actual  habitation.  To 
allow  such  pretensions  would  be  to  tolerate  a  fraud  upon  both 
governments,  enabling  a  man  to  enjoy  the  advantages  of  two 
nationalities  and  escape  the  duties  and  burdens  of  each.'' 

In  a  formal  note  to  Mr.  Martos,  Mr.  Sagasta's  successor  as 
minister  of  state,  of  January  8, 1871,  General  Sickles,  in  the 
very  language  of  Mr.  Fish's  instructions  of  the  18th  of  the 
preceding  November,  said: 

"  The  President  contemplates  that  every  claimant  will  be 
required  to  make  good  before  the  commission  his  injury  and 
his  right  to  indemnity.  ♦  *  *  Naturalized  citizens  of  the 
United  States  will,  if  insisted  upon  by  Spain,  be  required  to 
show  when  and  where  they  were  naturalized;  and  it  will  be 
open  to  Spain  to  traverse  this  fact,  or  to  show  that  from  any 
of  the  causes  named  in  the  circular  of  the  Department  of  State 
of  the  United  States  of  October  14, 1869,  the  applicant  has  for- 
feited his  acquired  rights."' 

These  terms  are  so  clear  and  precise  that  they  leave  no  room 
to  doubt  that  it  was  intended  to  invest  the  commission  with 
jurisdiction  to  determine  whether  the  naturalized  citizen  had, 
by  any  of  the  acts  specified,  forfeited  his  claim  to  the  protec- 
tion of  the  United  States.  They  merely  express  the  rule  which 
Mr.  Fish  sedulously  wrought  into  the  public  law  of  the  United 
States,  that  an  alien  who  obtains  admission  to  the  citizenship 
of  the  United  States,  not  with  a  view  to  perform  the  duties  of 
such  citizenship,  but  with  a  view  to  escape  the  obligations  of 
citizenship  in  the  land  of  his  nativity,  in  which  he  then  re- 
sumes his  residence,  is  guilty  of  a  double  fraud  which  the 
government  of  his  adoption  should  not,  by  giving  him  its  pro- 
tection, aid  him  to  consummate.^ 


1  For.  Rel.  1871,  p.  757. 

^Memorial  address  of  the  Hon.  George  F.  Edmunds  on  Mr.  Fish,  Albany, 
1894,  p.  58;  ''Hamilton  Fish/'  by  J.  C.  Bancroft  Davis,  Atlantic  Monthly, 
February  1894,  p.  220. 
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*It  appears  from  the  papers  on  record  in 

Leaving    Country  ^i^jg  ^.^se  that  the  claimant,  immediately  after 

with  no     tent  to  jj^^yjug    been    naturalized    a   citizen  of  the 

Betnm. 

United  States,  left  the  United  States  for  the 
Island  of  Cuba;  that  he  settled  in  the  said  Island  of  Cuba; 
that  he  did  not  even  come  back  to  the  United  States  during 
the  rebellion.  Therefore  it  is  my  opinion  that  the  claimant 
must  be  considered  as  having,  after  he  had  become  an  Ameri- 
can citizen,  left  the  United  States  without  the  intent  to  return, 
and  that  he  has  no  right  to  appear  before  the  commission.'' 

M.  Bartboldi,  umpire,  case  of  Leopold  A.  Price,  No.  5,  Spau.  Com.  (1871), 
July  2, 1876. 

A  citizen  of  the  United  States  who,  being 

Abandonment  of  ^^  lawful  nge,  leaves  the  United  States  and 

t  ^^*''  establishes  himself  in  a  foreign  country,  with- 

Abroad..  ^^^  ^^y  <ieftnite  intention  to  return  to  the 

United  States,  is  to  be  considered  as  having 

expatriated  himself. 

Decision  of  the  arbitrators,  cases  of  Lncien  Lavigne,  No.  11,  and  Thomas 
Bister,  No.  21,  Span.  Com.  (1871),  April  27..  1878. 

The  claimants  in  these  cases  were  persons  who,  soon  after  Cuba  was 
thrown  open  to  immigration  by  the  royal  order  of  1817,  emigrated  from 
Louisiana  t^  that  island,  purchased  land,  and  settled  there  for  life.  They 
abandoned  their  plantations  in  consequence  of  the  disturbances  that  fol- 
lowed the  Cuban  insurrection  of  October  1868,  and  came  to  the  United 
States.  Substantially  the  same  facts  were  presented  in  the  case  of  Valatea 
Marrot,  No.  114,  which  was  dismissed  by  Baron  Hlanc,  umpire,  February 
18,  1880.  In  all  these  cases  there  was  some  question  as  to  who  committed 
the  damages  complained  of. 

Juan  F.  Portuondo,  a  native  of  Cuba,  was 
Portaondo'8  Case,  naturalized  in  the  United  States  in  1847.  In 
1870  he  was  seized  by  Spanish  troops  near 
Santiago  de  Cuba,  and  was  shot  without  trial,  on  suspicion  of 
being  implicated  in  the  prevailing  insurrection.  A  claim  for 
damages  for  his  execution  was  preferred  by  his  son  against 
Spain  before  the  commission  under  the  agreement  between 
the  United  States  and  Spain  of  February  12, 1871.  It  was 
contended  by  Spain  before  the  commission  that  Portuondo 
was  not  at  the  time  of  his  death  entitled  to  the  protection  of 
the  United  States,  since  he  had  abandoned  his  American  citi- 
zenship. 

It  appeared  that  after  his  naturalization  he  went  back  to 
Cuba,  and  that  in  1855  he  was  expelled  from  the  island  by 
5627— Vol.  3 — -28 
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General  Concha,  the  captain-general,  on  suspicion  of  being 
implicated  in  a  political  plot.  After  his  expulsion,  his  wife, 
who  was  a  Spanish  woman  and  a  resident  of  Havana,  asked 
that  he  be  permitted  to  return  to  Cuba  on  condition  of  renoun- 
cing his  American  citizenship.  It  was  not  proved  that  Por- 
tuondo  was  a  party  to  this  application.  General  Concha  re- 
fused to  grant  it,  on  the  ground  that  Portuondo  "having  been 
naturalized  in  the  United  States,"  it  wa«  "not  in  the  faculty 
of  the  'Spanish'  Government  to  admit  the  renunciation  pro- 
posed by  him  through  his  wife  to  return  to  the  enjoyment  of 
the  rights  of  a  Spaniard."  About  six  months  later  Portuondo 
returned  to  Havana  without  permission.  Subsequently,  on 
March  18, 1856,  the  political  secretary  of  the  eastern  depart- 
ment of  Cuba  wrote  to  the  political  governor  of  the  jurisdic- 
tion that  the  captain-general,  "taking  into  consideration  the 
rei)eated  solicitations"  of  Portuondo  to  be  permitted  to  return, 
and  the  fact  that  he  was  then  "in  Havana"  awaiting  "orders," 
had  "resolved  to  concede  his  return  and  residence"  in  that 
city,  in  which  he  should  make  a  declaration  ''in  such  terms  as 
should,  at  the  proper  time,  be  ordered,  renouncing  his  rights 
as  an  American  citizen."  l^o  such  renunciation  appeared  ever, 
to  have  been  made,  but  Portuondo  continued  to  reside  in 
Cuba. 

In  behalf  of  Portuondo  it  was  urged  that  he  had  not  only 
not  renounced  his  American  citizenship,  but  that  he  had 
always  claimed  and  asserted  it;  that  it  had  always  been  rec- 
ognized by  the  Spanish  authorities,  and  that  at  the  time  of 
his  arrest  and  execution  he  had  sold  a  large  part  of  his  prop- 
erty in  Cuba,  and  was  on  the  point  of  finally  returning  to  the 
United  States. 

The  arbitrators  dtff'ering  in  opinion  as  to  the  rights  of  citi- 
zenship of  the  deceased,  the  umpire,  Baron  Blanc,  on  May  31, 

1879,  rendered  the  following  decision: 

•  «*«••• 

"  4th.  That  as  to  the  traversed  allegation  of  American  citi- 
zenship of  the  deceased,  competent  and  sufficient  proof  thereof, 
as  required  by  the  agreement  of  February  12, 1871,  is  given  by 
his  certificate  of  naturalization,  such  certificate  not  being 
proved  or  charged  to  have  been  procured  by  fraud  or  issued 
in  violation  of  public  law,  treaties,  or  natural  justice.  Such 
grounds  of  imj)eachment,  upon  which  any  certificate  of  natu- 
ralization may  be  declared  altogether  void,  not  being  found  in 
this  case,  the  umpire  called  upon  to  resolve  such  conflict  about 
the  allegiance  of  the  deceased  must,  following  previous  adju- 
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dicatioDS  by  umpires  of  this  commission,  and  in  the  absence  of 
any  treaty  between  Spain  and  the  United  States  restricting 
the  power  of  the  United  States  to  grant  naturalization  in 
accordance  with  the  municipal  law  as  interpreted  by  the  munic- 
ipal courts,  give  full  force  to  the  nauralization  of  the  deceased, 
even  against  Spain. 

'<  5th.  That  the  allegation  that  the  deceased  had  lost  or  for- 
feited his  right  of  American  citizenship  by  abandonment  or 
renunciation  of  such  citizenship  is  not  sustained  by  the  evi- 
dence. No  positive  proof  has  been  offered  to  exclude  the  in- 
tention of  the  deceased  to  return  to  the  United  States,  whose 
nationality  he  openly  and  continually  claimed,  where  he  had 
sent  his  son,  and  to  which  country  he  had  manifestly  made 
preparations  to  go  himself  for  definitive  settlement  when  he 
was  arre-ted  and  shot.  No  positive  proof  has  been  offered  of 
any  individual  act  of  the  deceased  implying  the  renunciation 
of  his  American  citizenship  acknowledged  by  the  Spanish 
authorities,  which  renunciation  the  said  authorities  declared 
should,  at  home  proper  time,  be  ordered  as  a  condition  of  his 
free  sojourn  in  Cuba,  and  no  evidence  that  his  continued  so- 
journ there  is  not  to  be  accounted  lor  by  the  sim])1e  omission 
of  the  authorities  to  enforce  such  contingent  condition.''   ♦    •    ♦ 

Case  of  Jo84N,  PortuondOf  No.  65,  Span.  Com.  (1871). 

It  was  admitted  that  the  claimant  was  a 
Effeetof  Carta  de  (lyjy  naturalized  citizen  of  the  United  States. 
^^^'^'''  Since  1861  he  had  been  in  the  habit  of  taking 
goods  to  Havana  for  sale,  selling  them  in  the  name  of  a 
friend  there  in  order  to  avoid  the  payment  of  a  tax;  but 
he  spent  at  least  his  summers  in  New  York,  where  his  family 
lived.  In  the  latter  part  of  1866,  he  took  out  a  carta'  de 
domiciUo  in  Ouba,  under  the  royal  order  of  October  21, 1817, 
which  was  intended  to  invite  immigration  to  Cuba,  hired 
rooms,  procured  a  license,  and  imported  a  considerable  stock 
of  goods,  which  he  sought  to  sell  to  retailers.  One  of  the  con- 
ditions of  the  carta  de  domiciUo  was  that  the  "settler''  should 
take  an  oath  of  loyalty  and  allegiance,  and  engage  to  obey  all 
the  laws  and  general  orders  of  the  Indies  to  which  Spaniards 
were  subject,  and  the  royal  order  under  which  it  was  issued 
prescribed  a  residence  of  five  years  and  the  profession  of  the 
Catholic  religion  as  the  conditions  of  naturalization.  The 
advantages  accruing  from  the  carta  de  domicilio  were  exemp- 
tion from  general  and  ordinary  taxes  and  from  export  duty  on 
produce,  freedom  from  military  service,  a  right  to  acquire  and 
dispose  of  real  estate,  to  own  ships,  and  to  enjoy  various  otbe^: 
privileges, 
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It  was  conceded  on  the  part  of  Spain  that  a  mere  intention 
to  change  one's  allegiance  does  not  deprive  an  alien  of  the  pro- 
tection of  his  native  sovereign ;  but  it  was  contended  that  to 
accept  the  benefits  offered  by  law  only  to  those  who  presump- 
tively entered  the  country  with  the  intention  of  becoming  citi- 
zens and  to  take  an  oath  of  allegiance  and  loyalty  and  engage 
to  be  bound  by  the  laws  to  which  natives  were  subject,  was  in 
terms  a  renunciation,  while  that  engagement  continued,  of  the 
protection  of  one's  native  government. 

The  umpire  decided  that  the  claimant  had  a  right  to  appear 
before  the  commission  as  an  American  citizen. 

Count  Lewenhaupt,  umpire,  Case  of  John  A,  Machado,  No.  84,  Span. 
Com.  (1871),  December  22, 1880. 

Views  of  Count  Lew-      A  native  of  Cuba  was  duly  naturalized  in 

enliaapt  on  Aban-  the  United  States  July  15, 1872.     In  the  fol- 

donment  by  Per-  lowing  September  he  returned  to  Cuba,  and 

manent  Foreign  established  himself  in  business  and  purchased 

Seddenoe.  ^^^^  estate  at  Colon.    <  )n  July  16, 1875,  he  was 

arrested  on  a  charge  of  being  implicated  in  the  insurrection 

then  prevaling  in  that  quarter.    As  to  the  foundation  for  this 

charge  there  was  no  evidence.    It  appeared,  however,  that  on 

July  27,  after  an  imprisonment  of  eleven  days,  he  was  released 

and  ordered  to  quit  the  island  within  twenty  days.    This  order 

was  subsequently  revoked  on  the  claimant's  application. 

By  the  advocate  for  Spain  it  was  contended  that  the  fact 
that  the  claimant,  within  two  months  after  his  naturalization, 
returned  to  Cuba,  established  himself  in  business,  purchased 
real  estate,  and  remained  in  the  island  till  the  occurrence  of 
the  events  that  formed  the  ground  of  his  claim,  showed  "that 
he  never  intended  to  return  to  the  United  States."  He  had 
never  owned  any  property  in  the  United  States  other  than  the 
stock  and  fixtures  of  a  store  which  he  kept  while  he  lived  in 
New  York.  On  these  facts  the  advocate  for  Spain  maintained 
that  the  claimant,  when  he  took  the  final  step  in  his  natural- 
ization in  July  1872  intended  to  return  to  Cuba,  and  did  not 
intend  to  remain  in  the  United  States  and  perform  the  duties 
of  citizenship  therein,  and  that  he  must,  as  to  the  United 
States,  be  considered  as  having  expatriated  himself.  In  this 
relation  the  advocate  for  Spain  quoted  from  the  circular  of  Mr. 
Fishj  Secretary  of  State,  of  October  1869,  issued  in  view  oi* 
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"the  recent  troubles  in  Cuba  and  elsewhere,"  the  following 
passage: 

"Evidence  has  been  accamulating  in  this  department  for 
some  years  that  many  aliens  seek  nataralization  in  the  United 
States  without  any  design  of  subjecting  themselves  by  perma- 
nent residence  to  the  duties  and  burdens  of  citizenship,  and 
solely  for  the  purpose  of  returning  to  their  native  country  and 
fixing  their  domicile  and  pursuing  business  therein,  relying  on 
such  naturalization  to  evade  the  obligations  of  citizenship  to 
the  country  of  their  native  allegiance  and  habitation.  To  allow 
such  pretensions  would  be  to  tolerate  a  fraud  upon  both  gov- 
ernments, enabling  a  man  to  enjoy  the  advantages  of  two 
nationalties  and  escape  the  duties  and  burdens  of  each." 

Count  Lewenhaupt,  umpire,  in  deciding  the  case,  said  that 
"in  the  absence  of  consent  or  treaty"  naturalization  abroad 
had  "  within  the  limits  of  the  country  of  origin  no  other  effect 
than  the  government  of  said  country  chooses  voluntarily  to 
concede."  Where  there  was  a  treaty  it  was  "  usual  for  the 
country  of  origin  to  require  actual  residence  abroad  during 
five  years,"  and  some  treaties  stipulated  that  the  original 
nationality  should  revert  if  the  emigrant  returned  to  the  coun- 
try of  his  origin  with  intent  to  remain  there,  but  the  conditions 
depended  in  each  case  on  the  stipulations  of  the  treaty.  In 
the  present  case  there  was,  he  said,  no  stipulation  applicable 
to  the  facts  before  the  commission ;  and  as  it  was  not  contended 
that  the  claimant's  nationality  "  would  have  been  lost  if  he 
had  been  a  native-born  citizen  of  the  United  States,"  it  fol- 
lowed that  he  "  must  be  considered  [as]  authorized  to  appear 
before  the  commission  as  an  American  citizen."  But,  he  then 
proceeded  to  declare:  "The  umpire  is  further  of  opinion  that 
the  Spanish  authorities  knew  before  the  arrest  that  the  claim- 
ant was  an  American  citizen,  enjoying  the  privileges  granted 
by  the  treaty  [between  the  United  States  and  Spain]  of  1795; 
•  *  •  and  that  in  consequence  he  is  entitled  to  some  indem- 
nity for  illegal  arrest  and  imprisonment."  On  this  ground  he 
allowed  the  claimant  $1,100,  without  interest. 

Case  of  Juan  San  Pedro,  No.  117,  Span.  Com.  (1871),  April  18, 1881.  The 
same  view  as  to  the  abandonment  of  citizenship  was  taken  by  Coant  Lew- 
enhaupt, though  without  any  statement  of  reaaons,  in  the  case  of  Jose  M. 
Macias,  No.  52,  May  20,  1881. 

"The  claimant  was  born  in  the  United  States  in  the  year 
1802,  went  to  Cuba  in  1822,  and  resided  there  continuously 
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UDti]  1870,  when  he  says  he  was  forced  to  leave  the  island. 
Spain  contends  that  tbe  len^h  of  residence,  nature  of  busi- 
ness, acquisition  of  real  estate,  and  marriage  in  Cuba,  had 
made  him  a  Spanish  subject  according  to  tbe  Spanish  consti- 
tution and  laws;  and  further,  that  having  exp^itriated  himself 
without  intent  to  return  he  had  ceased  to  be  an  American  by 
American  law. 

^'  In  the  opinion  of  the  umpire  it  is  a  generally  adopted 
principle  that  a  settlement  abroad  with  intent  to  remain  may 
be  considered  sufficient  reason  to  declare  a  person  divested  of 
the  rights  of  protection  abroad  inherent  to  his  citizenship;  but 
this  principle  implies  only  that  the  government  of  the  country 
of  origin  may  in  certain  cases  make  such  declaration.  As 
regards  the  country  of  residence  the  rights  of  foreigners  are 
usually,  as  in  the  present  case,  regulated  by  treaty.  Spain 
has  by  the  treaty  of  1795  conceded  that  American  citizens  are 
entitled  to  certain  privileges  in  Spain,  and  as  no  limitation  of 
the  time  of  residence  is  stipulated,  it  must  be  held,  in  the 
opinion  of  the  umpire,  that  American  citizens  who  do  not 
happen  to  be  at  the  same  time  subjects  of  Spain  on  account  of 
the  locality  of  birth  have  a  right  to  reside  in  Spain  and  enjoy 
these  privileges  so  long  as  the  treaty  remains  in  force,  except 
if  they  renounce  themselves,  by  express  declaration,  their  Amer- 
ican nationality,  or  if  the  Government  of  the  United  States 
declare  them  to  have  forfeited  their  right  to  protection,  and  as 
it  is  not  contended  that  the  present  case  falls  within  any  of 
these  exceptions  the  claimant  must  be  considered  entitled  to 
appear  as  an  American  citizen  before  this  commission.'^ 

Coant  Lewenhaiipt,  umpire,  case  of  William  S.  Lynn,  No.  104,  Span. 
Com.  (1871),  April  18,  1881. 

Juau  C.  Zenea,  a  native  of  Cuba,  who  was 
Dedsioniof  Kemn,  admitted  to  citizenship  of  the  United  States 
da  Potestad  and  ^^  ^^^  Orleans  in  1852,  went  to  Cuba  in  the 
latter  part  of  1870  under  a  safe  conduct  of  the 
Spanish  minister  in  Washington.  About  the  1st  of  January 
1871  he  was  arrested  by  the  military  authorities  near  Havana 
and  charged  with  violating  his  safe  conduct,  and  on  August  25, 
after  conviction  by  a  court-martial  of  treason,  he  was  shot. 
His  widow,  who  was  also  his  administratrix,  claimed  damages 
from  Spain  for  his  execution  in  derogation,  it  was  alleged,  of 
Article  VII  of  the  treaty  of  1795,  and  for  money  taken  from  him 
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at  the  time  of  his  arrest.    The  arbitrators  rendered  the  follow- 
ing decision : 

"There  is  no  evidence  whatever  that  Zenea  gave  notice  or 
that  notice  was  given  on  his  behalf  to  Spain  of  his  being  a 
citizen  of  the  United  States.  A  passport  from  the  so-called 
Cuban  Republic  was  found  on  his  person  in  which  he  was  spoken 
of  as  a  citizen  of  the  United  States,  but  in  our  opinion  that 
fact,  coupled  with  his  own  silence  during  his  long  imprison- 
ment, does  not  constitute  notice.  That  notice  of  citizenship  is 
necessary  in  order  to  maintain  a  claim  for  violation  of  rights 
attaching  to  such  citizenship  has  been  expressly  held  by  the 
umpire  in  the  cases  of  J.  O.  Wilson,  No.  121,  and  Delgado,, 
No.  31.  In  the  case  of  Portuondo,  No.  64,  which  was  similar 
to  the  present  one,  ample  notice  of  citizenship  was  given. 

"We  are  of  the  opinion  that  the  claimant  can  not  recover  in 
respect  of  the  killing  of  her  husband. 

"The  sum  of  $1,700  was  found  on  Zenea's  ][)er8on  and  went 
into  the  possession  of  the  Spanish  authorities.  The  want  of 
notice  does  not  aflFect  the  right  of  recovery  as  regards  this 
sum. 

"Wo  are  of  the  opinion  that  judgment  should  be  rendered  in 
favor  of  the  claimant,  as  administratrix,  for  this  sum,  with 
interest  from  January  1, 1871,  at  the  rate  of  six  per  centum  per 
annum.'^ 

Opinion  of  Marquis  dePotestad-Fornari,  arbitrator  for  Spain,  concurred 
in  by  Mr.  Lowndes,  arbitrator  for  the  United  States,  case  of  LouUa  M  de 
Zenea  v.  Spain,  No.  136,  Span.  Com.  (1871),  December  26,  1882. 

"This  is  a  claim  for  damages  on  account  of  the  imprisonment 
in  Havana  of  the  claimant  by  the  Spanish  authorities  from 
February  5,  1869,  to  May  2, 1869. 

"The  claimant  was  born  in  Cuba  of  Spanish  parents  in  1849. 
In  the  view  I  take  of  the  case  it  is  not  necessary  for  me  to 
decide  whether,  by  the  naturalization  of  his  parents,  the  claim- 
ant became  a  citizen  of  the  United  States.  It  is  to  observed 
that  on  his  cross-examination  he  refused  to  answer  questions 
bearing  upon  thai  issue.  For  three  years  before  his  arrest,  the 
claimant  had  been  studying  law  at  the  University  of  Havana, 
with  the  intention  of  studying  there  three  years  longer,  and 
of  practicing  law  in  Cuba.  He  was  a  member  of  a  firm  doing 
business  in  Cuba.  His  name  and  language  were  Spanish.  At 
the  time  of  his  arrest  he  was  editor  of  a  newspaper  at  Havana, 
published  in  Spanish.  The  name  of  the  newspaper  was  La 
Chamarettaj  that  word  signifying  the  blouse  worn  by  the 
insurrectionist.  On  the  20th  January  1809  he  published  in 
his  newspaper  an  article,  the  writer  of  which  spoke  in  the 
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character  of  a  Spanish  subject,  and  a  song,  the  language  of 
which  could  not  be  made  more  seditious.  Early  in  February 
1869  the  father  of  the  claimant  said  to  the  captain-general 
that  'his  sons,'  five  in  number,  Creoles  by  birth,  and  educated 
in  the  modern  idea  of  untrammeled  self-government,  were 
heart  and  souls  for  the  liberty  of  their  own  country,  but  that 
they  would  not  be  conspirators  against  the  established  govern- 
ment of  the  island,  unless  all  justice  and  freedom  should  be 
denied  them. 

"I  think  that  the  duty  of  a  foreigner  when  arrested,  if  he 
desires  to  protect  himself  by  his  citizenship,  is  to  give  notice 
of  it  and  to  claim  the  rights  he  may  possess  by  virtue  of  his 
nationality. 

"The  Spanish  authorities  had  every  reason  to  believe  that 
the  claimant  was  a  Spaniard.  It  is  not  proved  that  on  his 
arrest,  or  during  his  detention,  he  claimed  immunity  as  a  citi« 
zen  of  the  United  States,  or  that  such  a  claim  was  made  on  his 
behalf. 

"The  naturalization  of  the  claimant's  father  was  known 
to  the  Spanish  authorities,  but  he  may  have  been  naturalized 
in  the  United  States  and  his  son  still  have  been  a  citizen  of 
Spain. 

"The  claimant's  father  testifies  that  the  claimant  'was  held 
over  three  months,  and  until  he,  being  under  age,  was  claimed 
as  an  American  citizen,  on  account  of  his  father's  nationality, 
and  restored  to  liberty.' 

"  His  release  seems  to  have  promptly  followed  the  notice. 

"On  the  ground  that  the  claimant  did  not  give  notice  of  his 
being  a  citizen  of  the  United  States  on  his  arrest  or  during  the 
period  of  his  detention,  I  think  that  he  is  not  entitled  to 
damages,  and  that  his  memorial  should  be  dismissed.-' 

Mr.  Lowndes,  arbitrator  for  the  United  States,  case  of  Bafael  C.  CMa- 
nova  V.  Spain,  No.  124,  U.  S.  and  Span.  Com.,  May  12, 1882. 

The  arbitrator  for  Spain,  the  Marquis  de  Potestad-Famari,  delivered 
the  following?  concnrrent  opinion : 

"I  agree  with  my  colleagac  in  dismissing  this  claim,  and  in  addition  to 
the  reasons  stated  by  him,  I  am  of  opinion  that  there  were  safflcieut 
gronnds  for  the  arrest,  detention,  and  trial  of  tho  claimant,  and  that  the 
proceedings  took  place  before  a  competent  tribunal.^' 

A  claimant,  a  native  of  France,  said  in  his 
Dediions  of  French  testimony :  "When  I  came  to  this  country  [the 
Commisnon.       xJnited  States]  I  came  with  the  intention  of 
remaining  permanently."    Counsel  for  the  United  States  there- 
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Upon  maintained  that  the  claimant  had  lost  his  French  citi- 
zenship, citing  article  J-7  of  the  French  code,  which  enumerates 
the  acts  by  which  a  Frenchman  may  lose  his  citizenship,  as 
follows:  "30.  Enfin  far  tout  etablissement  fait  en  pays 
stranger,  sans  esprit  de  retour/'  Counsel  for  the  United 
States  admitted  that  there  was  no  evidence  tending  to  show 
that  any  tribunal  of  France  had  passed  upcm  the  question  of 
the  cl.timant's  citizenship  in  that  country,  but  contended  that 
it  belonged  to  the  commission  to  decide  it. 

Special  counsel  for  the  claimant  argued  that  as  his  client,  a 
native-born  French  citizen,  had  not  been  naturalized  in  or 
made  a  citizen  of  any  other  countiy,  it  followed  as  a  legal  con- 
clusion that  he  remained  a  citizen  of  France.  In  support  of 
this  i>08ition  he  asserted  it  as  a  '^fact  universally  declared  and 
admitted  in  the  writings  of  publicists  that  every  human  being 
must  have  a  nationality,  a  society,  or  state,  or  government  to 
which  he  belongs.''  "All  authorities,"  he  contended,  '*on  public 
law  ileclare  that  every  person  must  have  a  country — a  nation- 
ality; and  further,  that  tbe  country  or  government  of  origin 
remains  to  each  person  and  stamps  him  with  its  character  and 
citizenship,  until  by  some  well-defined  public  act  he  renounces 
that  nationality  and  takes  upon  himself  a  new  citizenship.'' 
In  support  of  this  position  the  authority  of  Mr.  Webster  was 
cited ;  also  of  Attorneys-General  Cushmg,  Black,  and  Williams. 
The  opinion  of  the  Supreme  Court  in  the.case  of  The  Charming 
Betsey  (2  Cranch,  pp.  64-110),  and  in  the  case  Hauenstein  v. 
Lynham  (U.  S.  Rep.  vol.  100,  p.  484),  were  referred  to.  Deci- 
sions of  courts  of  France  were  also  cited  to  the  effect  that  it  is 
to  be  presumed  that  all  Frenchmen  absent  from  the  country 
intend  to  return  to  France,  and  consequently  that  nothing  but 
the  most  direct  and  undoubted  evidence  would  do  away  with 
such  presumption. 

The  commission  unanimously  decided  to  allow  the  sum  of 
$300  to  the  claimant.  The  commissioner  for  the  United  States, 
however,  i)laced  his  name  to  a  note,  in  which  he  said: 

"In  signing  this  decision  I  waive  the  question  whether  the 
claimant  had  established  himself  in  the  United  States  without 
intent  to  return  to  France,  so  that  if  in  any  case  hereafter  that 
question  should  arise  I  must  reserve  my  freedom  of  action 
upon  the  question." 

In  the  case  of  Elvte  Lebret  v.  United  States j  No.  173,  the 
commissioner  for  France,  Mr.  De  (leofroy,  in  assenting  to  the 
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position  of  the  majority  of  tlSe  commission  that  she  was  not  a 
citizen  of  France,  did  so  upon  the  express  ground  that  her 
long  residence  in  the  United  States  justified  the  conchision 
that  she  was  absent  from  France  without  an  intention  to 
return. 

Francois  E,  Parrenin  v.  United  States,  No.  62,  Boutweirs  Report,  103; 
coumission  nnder  the  convention  between  the  United  States  and  France 
of  January  15,  1880. 

Bleze  Motte,  in  the  character  of  a  citizen 
Kotte's  CaM.  of  France,  presented  to  the  commission  under 
the  convention  between  the  United  States  and 
France  of  January  15, 1880,  a  claim  for  the  value  of  a  horse 
and  other  personal  property  seized  by  the  military  authorities 
of  the  United  States  during  the  civil  war.  In  his  testimony 
he  stated  that  he  ^^  was  a  slave  owner  before  and  during  the 
late  war.^  Counsel  for  the  United  States  then  demurred  to 
the  jurisdiction  of  the  commission,  on  the  ground  that  Motte 
had  by  holding  slaves  lost  his  French  citizenship.  In  support 
of  the  demurrer  counsel  cited  (1)  a  decree  of  April  27,  1848, 
by  which  Frenchmen  were  forbidden  in  future,  even  in  a  for- 
eign country,  to  hold,  buy,  or  sell  slaves,  or  to  be  concerned  in 
such  transactions,  and  by  which  every  infraction  of  its  pro- 
visions was  to  involve  "  the  loss  of  the  quality  of  a  French 
citizen"  (la  perte  de  la  qualite  de  citoyen  fran^ais);  (2)  an  act  of 
the  National  Assembly  of  February  11, 1851,  by  which  a  period 
of  ten  years  was  allowed  for  the  freeing  or  sale  of  slaves  by 
Frenchmen  living  abroad;  and  (3)  an  executive  decree  of  May 
7, 1858,  by  which  it  was  declared  that  the  decree  of  1848  was 
not  applicable  to  the  owners  of  slaves  the  possession  of  which 
began  before  that  time,  or  resulted  from  succession,  gift,  or 
marriage  contracts.' 


'  The  provisions  referred  to  were  as  foHows : 

The  decree  of  the  French  Government,  No.  296,  of  April  27, 1848,  entitled 
^'  Di^cret  relatif  h  Fabolition  de  Fesclavage  dans  lea  Colonies  et  Possessions 
frau^aises/'  provided,  article  8,  as  follows:  **A  TavoDir,  uieme  en  pays 
(Stranger,  il  est  interdit  tt  tout  Franyais  de  poss<^der,  d'acheter  on  de  vendre 
des  esclaves,  et  de  participer,  soit  directement,  soit  indirectenient,  k  tont 
tralic  ou  exploitation  de  ce  genre.  Tonte  infraction  ii  ces  dispositions 
entrainera  la  perte  de  la  quality  de  citoyen  franyais.''  (BuUetin  des  lois 
de  la  R<^publique  Frangaise,  No.  32. ) 

The  act  of  the  National  Assembly  of  France  of  February  11,  1861,  pro- 
vided: ''Article  unique.  Le  delai  que  Tarticle  8  du  d«^cret  du  27  Avril 
1848,  accorde  aux  l^^anyais  6tablis  b,  I'otranger,  pour  aff'ranchir  ou  aliener 
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Oonnsel  for  France  moved  to  set  aside  the  demurrer  on  the 
ground  (1)  that  the  provision  of  Article  II.  of  the  convention, 
that  "no  claim  or  item  of  damage  or  injury  based  upon  the 
emancipation  of  slaves  shall  be  entertained  by  the  commission," 
implied  that  Frenchmen  who  held  slaves  might  make  claims 
before  the  commission  for  other  kinds  of  damage  or  injury;  (2) 
that  whatever  might  be  the  effect  of  the  ownership  of  slaves 
upon  French  citizenship,  the  execution  of  the  French  legisla- 
tion on  the  subject  belonged  exclusively  to  the  French  (Courts, 
and  not  to  the  commission,  which  possessed  no  power  to  dena- 
tionalize Frenchmen ;  (3)  that  the  convention,  being  itself  the 
last  expression  of  the  will  of  the  contracting  parties  and  a  part 
of  their  law,  in  effect  annulled  every  act  of  municipal  legisla- 
tion inconsistent  with  it;  (4)  that  the  commission  had  no  power 
to  inquire  into  the  question  raised  by  counsel  for  the  United 
States,  and  that,  if  it  entertained  any  doubt  on  the  subject,  it 
should  at  once  refer  the  matter  to  the  two  governments. 

Counsel  for  the  United  States  replied  (ij  that  the  act  of  the 
claimant  in  holding  slaves  after  the  expiration  of  the  ten  years 
prescribed  by  the  act  of  the  National  Assembly  of  February 
11, 1851,  in  itself,  and  without  any  proceeding  on  the  part  of 
the  French  Government  or  its  tribunals,  deprived  him  of 
French  citizenship  as  effectually  as  if  he  had  been  naturalized 
in  the  United  States;  (2)  that  as,  in  such  a  case,  the  commis- 
sion would  look  only  at  the  evidence  of  naturalization,  so,  in 
the  case  of  slave-holding,  it  would  look  only  at  the  proof 
that  the  decrees  were  violated;  (3)  that  the  loss  of  citizenship 
in  such  a  case  was  the  act  of  the  claimant,  and  not  of  the  com- 
mission; (4)  that  the  French  Code,  as  well  as  the  decrees  in 
question,  assumed  that  a  person  born  in  France  might  lose  his 
French  nationality  without  acquiring  a  new  one;  (5)  that  the 
laws  of  the  United  States  (Rev.  Stat.  sec.  1999)  recognized  the 


lea  ^sclavee  dont  ils  sont  possesseure,  est  fix6  h  dix  ana.  (Balletin  des  lois 
1851,  10  8<«rie,  lois  et  d<?cret8  7—404  i  409,  page  220.) 

By  the  executive  decree  of  May  7,  1858,  the  eighth  article  of  the  decree  of 
1848  was  coDstnied  as  follows:  ^'Article  unique.  Le  paragraphe  2  de 
Particle  8  dn  d^oret  du  27  Avril  1848  est  inodifi^  aiusi  qu^il  suit: 

''Le  pr^seut  article  n'est  pas  applicable  aux  propri^taires  d'esclaves 
dont  la  possession  est  ant^rieure  au  ddcret  du  27  Avril  1848,  on  r<^snlterait, 
soit  de  succession,  soit  de  donation  entre  vifs  on  testamentaire,  soit  de 
conventions  niatrimoniales.''    (Bulletin  des  lois,  No.  607,  XI  series.     B.) 

See,  in  the  same  sense,  law  of  May  25,  1858.  (Dalloz,  1858,  4  partie, 
lois,  d^crets  et  actes  legislatifis,  62.) 
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same  principle;  (G)  tbat  while  French  tribunals  doubtless 
were  competent  to  detemine  the  citizenship  of  a  i)erson  born 
in  France  who  had  held  slaves  in  violation  of  the  decrees,  the 
commission,  which  was  "at  the  same  time  a  tribunal  of  France 
and  a  tribunal  of  the  United  States,"  was  "clothed  with  all  the 
authority  that  could  be  conferred  by  either  government  upon 
any  tribunal  within  its  territorial  jurisdiction  in  all  questions 
arising  under  the  treaty  and  pending  before  the  commission;" 
(7)  that  the  question  of  citizenship  was  "one  of  those  questions, 
and  a  primary  one  in  its  nature,"  in  respect  of  which  the  com- 
mission would  "examine  and  apply  the  laws  and  decrees  of 
France  and  the  laws  of  the  United  States  precisely  as  those 
laws  and  decrees  would  be  applied  by  the  French  tribunals  on 
the  one  hand  and  by  the  courts  of  the  United  States  on  the 
other  in  cases  within  their  jurisdiction  respectively;"  (8)  that, 
in  deciding  whether  the  claimant  had  lost  his  French  citizen- 
ship as  the  result  of  slave-holding,  it  was  the  duty  of  the 
commission  "to  consider  the  matter,  not  in  the  light  of  an 
infringement  of  the  law  and  the  infliction  of  a  penalty,  but  in 
the  light  of  a  duty  imposed  upon  it  to  ascertain  whether  the 
claimant  is  a  French  citizen;"  (9)  that  the  provision  of  Article 
II.  of  the  convention,  excluding  claims  for  the  loss  of  slaves, 
did  not  in  any  manner  affect  the  question  at  issue,  since  it 
might  "well  be  assumed  that  a  country  which  had  denational- 
ized its  citizens  on  account  of  slave-holding  would  be  unwilling 
either  to  make  compensation  for  slaves  emancipated  or  to  claim 
compensation  for  its  own  citizens  for  such  emancipated  slaves 
at  the  hands  of  another  government ; "  (10)  that  the  powers  and 
duties  of  the  commission  in  the  case  under  consideration  were 
precisely  the  same  in  their  legal  character  as  if  the  claimant 
had  left  France  without  the  intention  to  return,  or  had  held 
office  in  a  foreign  country,  or  had  been  naturalized  abroad, 
since  the  commission  could  have  "no  jurisdiction  of  the  claim- 
ant if  by  any  act,  or  by  any  process,  or  by  the  operation  of  any 
law,  or  any  decree,  his  citizenship  in  France  has  been  either 
transferred  to  another  country  or  been  lost  by  him  in  the  coun- 
try of  his  birth." 

In  answer  to  counsel  for  the  United  States,  special  counsel 
for  the  claimant  maintained  (1)  that  the  objection  to  the  claim 
was  founded  upon  a  mere  play  on  the  double  meaning  of  the 
word  "  citizen,"  the  phrase  ^^perte  de  la  qualitS  de  citoyen  fran- 
gais'^'*  signifying,  as  used  in  the  decree  of  1848,  merely  the  loss 
of  the  right  to  vote  and  to  hold  office;  (2)  that  the  forfeiture  of 
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citizenship  denounced  by  this  decree  could  be  enforced  only  by 
direct  judicial  proceedings  against  the  offender,  and  not  col- 
laterally; (3)  that  advantage  of  the  forfeiture  could  be  taken 
only  by  the  French  Government;  and  (4)  that  the  intent  of  the 
contracting  parties,  as  manifested  by  circumstances,  was  to 
include  such  claimants  as  Motte.  In  support  of  these  posi- 
tions special  counsel  contended  that  the  term  *^  citoyen  fran- 
^ais,"  as  used  in  the  French  law,  was  not  analogous  to  the 
term  "American  citizen,-'  as  used  in  the  American  law;  that 
"citoyen  fran^ais"  meant  only  a  French  voter,  the  term  de- 
noting a  "  citizen,^  in  the  broad  sense  of  one  under  the  alle- 
giance and  protection  of  France,  whether  man,  woman,  or  child, 
being  simply  "  Fran§aia;"  that  consequently  the  equivalent  of 
"  American  citizen  "  was  *'  Fran5ais,'''while  "  citoyen  fran^ais  ^ 
was  merely  the  equivalent  of  "American  voter,  capable  of 
holding  oflBee.^  * 

It  was  also  argued  in  behalf  of  the  claimant  that  the  com- 
mission could  not  receive  parol  testimony,  even  his  own  admis- 
sions under  oath,  to  show  that  he  was  not  a  citizen  of  France, 
after  his  birth  in  France  had  been  established ;  that  nothing  but 
the  record  evidence  of  naturalization  was  competent  to  establish 
the  change  of  citizenship  and  that  mere  admissions  or  state- 
ments under  oath  were  incompetent  to  confer  or  to  "  confiscate  " 
citizenship  in  any  case;  that  as  the  decree  of  1848  was  in  the 
nature  of  a  penal  enactment,  and  as  the  French  Government  had 
not  established  any  mode  for  its  enforcement,  the  commission, 
which  could  And  the  loss  of  citizenship  only  after  the  proper 
French  authorities  had  in  a  direct  proceeding  declared  it,  could 


*  Special  counsel  cited  Riviere^s  "  Codes  Fran^ais  et  Lois  nsuelles,"  as 
follows : 

**  $  7.  L'exercice  des  droits  ci vils  est  ind^pendant  de  la  qualitd  de  ciioyeii, 
laquelle  ne  s'acquiert  et  ne  se  coDserve  que  couform6ment  h  la  loi  cousti- 
tationnelle. 

"  J  8.  Tout  Franyais  jouira  des  droits  civils/'  (Code  Civil,  liv.  1,  tit.  1, 
ch.  1.) 

*'Art.  VIII.  Constitution  de  la  R^publique  fran^aise  (22  frimalre,  an 
VIII).    Titre  1«^— De  I'exercice  des  droits  do  cit6.    Art.  l••^ 

*^2.  Tout  homme  n6  et  rdsidant  on  Franco^  qui,  dg^  de  21  ans  accomplis, 
s'est  fait  inscrire  snr  le  registre  civique  de  son  arrondissement  communal, 
et  qui  a  demeur^  depuis,  pendant  1  an,  sur  le  territoire  de  la  R^publiqne,  est 
citoyen  fran^ais."    (Rivit^re,  Codes  Franyais  &c.,  vol.  2,  p.  73.) 

Also  from  the  Dictionary  of  the  Academy,  s.  v.  citoyen : 

"  Citoyen  fran^axs,  se  dit  de  Quiconque  jouit  en  France  des  droits  poli- 
tiques,  tels  que  le  droit  de  concourir  k  P^lection  des  d^put^s,  celui  de 
8i<^ger  aux  assises  en  quality  de  SnT6y  etc." 

Special  counsel  also  cited  Lawrence's  Wheatou,  ed.  1863, 893, 912, 913. 
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not  go  farther  than  the  French  Government  had  gone,  and 
undertake  to  enforce  its  criminal  law. 

Counsel  for  the  United  States,  in  conclusion,  renewed  his 
previous  arguments,  and  contended  that  as  the  decree  of  1848 
had  been  for  more  than  thirty  years  in  operation,  first  under 
the  republic,  then  under  the  empire,  and  again  under  the 
republic,  French-born  subjects  who  held  slaves  in  violation 
of  it  were  by  operation  of  law,  when  the  convention  of  1880 
was  ratified,  excluded  from  citizenship  in  France  as  much  as 
if  a  formal  decree  had  been  made  by  a  competent  tribunal  de- 
nationalizing them,  and  that  it  was  to  be  assumed  that  the 
French  Government  ratified  the  convention  with  this  fact  in 
view. 

The  question  argued  in  the  case  of  Motte  was  also  involved 
in  the  cases  of  Pierre  NouguS,  No.  323;  David  de  Laurealj  No. 
97,  and  Ladmirmiltj  No.  475. 

In  all  these  cases  the  commission,  by  the  judgment  of  a 
majority  of  its  members,  Baron  de  Arinos  and  M.  De  Geofroy, 
asserted  jurisdiction  and  made  awards.^ 

Bleze  Motte  v.  United  States,  No.  282,  BoiitweH's  Report,  92;  Commission 
nnder  the  convention  between  the  United  States  and  France  of  January 
15.  1S80. 


*In  the  case  of  Pierre  Nougat,  United  States  Commissioner  Aldis  filed, 
April  28,  1883,  an  opinion  in  which  he  stated  the  reasons  for  his  dissent  on 
the  slave  question.  (Boutwell's  Report,  125.)  Nougu(^  bought  a  slave  in 
Louisiana  in  May  1859,  and  it  was  admitted  that  he  did  not  come  within 
any  of  the  exceptions  of  the  French  law  on  the  subject.  Commissioner 
Aldis  contended  that  the  words  '^  perte  de  la  qu:iHt(^  de  citoyen  fran^ais'' 
meant  *'  loss  of  national ity.'^  He  referred  to  the  report  of  the  committee  of 
the  Corps  L^gislatif  on  the  decree  of  1848,  in  which  report  it  was  declared 
that  ''la  quality  de  mattre  devient  incompatible  avec  le  titre  de  citoyen 
fran^ais."  He  also  recited  a  report  of  a  committee  of  the  Corps  L^gislatif 
of  1858,  referring  to  the  decree  of  1818,  and  declaring,  although  more  than 
20,000  'Frenchmen  in  North  America.  Cuba,  and  Brazil  would  be  ''sous 
peine  d'etre  d^natiouali8<*s,"  yet:  "II  n'est  cepeudant  pas  iudifterent,  an 
pointc  de  vue  de  la  dignit6  nationale,  de  consacrer  de  nouveau,  apr^8  dix 
ans  d'exp^rience,  le  priucipe  que  nnl  Fran^uis  ne  pent,  en  quelque  pays 
qu'il  habite,  etre  un  marchand,  ou  m^me  un  simple  acheteur  d'esclaves.'' 
Commissioner  Aldis  argued  that  the  prohibition  to  vote  and  hold  office  in 
France  wonld  involve  no  penalty  at  all  in  the  case  of  a  slaveowner  resid- 
ing abroad.  Women  in  France  could  not  vote  and  hold  office.  Did  the 
law  intend  to  leave  them  free  to  remain  French  and  still  buy  and  sell 
slaves f  As  to  the  two  contentions  that  the  loss  of  French  citizenship 
under  the  decree  in  question  must  be  proved  by  a  judicial  record,  but  that 
France  had  "not  yet  established  any  method  of  ascertaining  what  portion 
of  it«  citizens  resident  in  the  United  States  have  fallen  under  the  decree," 
he  declared  that  together  they  involved  the  rednctio  ad  absurd um  of  Teqwir- 
\ng  proof  which  coald  not  exist.    He  maintained,  however,  that  the  decree 
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Jean  Petit,  iu  the  character  of  a  citizen  of 
BMoqniationof  Citi-  France,  presented  a  claim  against  the  United 
wmhip;  Petit  s  gj.^|.^  growing  out  of  acts  of  military  author- 
ities in  1863.  On  the  part  of  the  claimant,  it 
was  alleged  "that  he  was  bom  in  Bordeaux,  France,  in  1818; 
that  he  remained  a  citizen  of  France  until  October  1868,  when 
he  was  naturalized  as  a  citizen  of  the  United  States;  that  in 


was  to  be  enforced  in  France  by  the  ordinary  tribnnals,  and  "ont  of 
France  by  any  tribunal  established  by  the  authority  or  with  the  consent 
of  I-^nce.'*  The  objection  of  French  counsel  would  be  valid  only  in  case 
the  law,  in  declaring  what  would  constitute  loss  of  citizenship,  had  also 
provided  a  special  tribunal  for  ascertaining  the  fact.  But  the  commission, 
being  a  court  establishetl  by  the  two  governments,  had,  as  the  law  stood, 
ftdl  jurisdiction  of  the  matter  (see  Article  V.  of  the  convention),  and 
could  act  upon  parol  evidence.  Record  evidence  as  to  the  act  of  slave- 
holding  would  rarely  if  ever  exist  in  France,  nor  was  there  any  reason 
why  such  an  act,  performed  in  a  foreign  country  and  in  conformity  with 
its  laws,  should  be  proved  by  the  record  of  a  French  court.  The  French 
law  declared  that  the  act  t/«e{f  entailed  loss  of  citizenship,  but  required  no 
specific  form  of  proof  of  such  loss.  By  the  omission  of  such  a  requirement 
it  *'  was  left  to  any  tribunal  having  jurisdiction  of  the  question  to  find  the 
fact  and  the  loss  of  citizenship  according  to  the  general  rules  of  evidence.'' 
By  the  law  of  Prussia,  said  Commissioner  Aldis,  the  quality  of  a  Prussian 
subject  was  lost  (1)  by  discharge  upon  the  subject's  request,  (2)  by  the 
sentence  of  competent  authority,  (3)  by  living  ten  years  in  a  foreign  coun- 
try, (4)  by  the  marriage  of  a  female  subject  with  a  foreigner,  and  (5)  by  the 
declaration  of  the  Prussian  police  authority  of  the  failure  of  a  subject  to 
obey,  within  the  prescribed  time,  an  express  summons  to  return.  (For. 
Rel.  1873,  part  2,  p.  1434.)  The  first,  second,  and  fifth  modes  were  spe- 
ciaUy  regulated  by  Prussian  laws,  and  the  proof  must  therefore  conform 
to  them;  but  how  could  the  third  mode  be  shown  by  the  record  of  a 
Prussian  court f  Nor  could  the  fourth  be  so  established.  In  France,  citi- 
zenship was  lost  (For.  Rel.  1873,  part  2,  p.  1277)  (1)  by  naturalization 
abroad,  (2)  by  accepting  public  office  abroad  without  consent  of  the  King, 
(3)  by  settling  in  a  foreign  country  without  intent  to  return,  (4)  by  the 
marriage  of  a  French  woman  with  a  foreigner,  (5)  by  entering  foreign 
military  service  or  affiliating  with  a  foreign  military  corporation  without 
consent  of  the  King,  and  (6)  by  buying  or  holding  slaves,  with  certain 
exceptions.  In  respect  of  these  modes.  Commissioner  Aldis  observed  that 
naturalization  was  proved  according  to  the  laws  of  the  country  where  it 
was  effected,  usually  by  record,  but  not  always,  since  a  French  woman 
might  by  marrying  an  American  become  an  American  citizen  without 
applying  for  letters  of  naturalization;  that  accepting  public  office  under 
a  foreign  government  could  not  be  proved  by  the  record  of  any  court;  and 
that  the  fact  of  settling  in  foreign  country  *^  sans  esprit  de  retour"  must 
be  proved  by  witnesses.  Such  was  the  law  not  only  of  the  United  States, 
but  of  France.  (Les  Codes  Annot<^s  de  Sirey,  p.  68,  liv.  1,  tit.  1 ;  Delaporte, 
Pond  Fr.,  p.  81;  Duranton,  torn.  1,  No.  185;  Guichard,  No.  512;  Coin-Delisle, 
p.  63,  No.  17.) 
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1870  he  returned  to  France  with  his  family  and  all  his  means,^ 
and  ^<  resumed  his  native  nationality  by  his  declarations  and 
acts  5''  that  he  and  his  family  had  since  resided  in  France  con- 
tinuously, and  that  he  had  exercised  all  the  rights  of  a  citizen 
of  France,  and  had  been  recognized  as  such  by  thr  French 
authorities;  that  in  September  1881,  five  months  after  his 
memorial  was  filed  with  the  commission,  he  received  from  tbe 
French  authorities  a  certificate  of  reintegration  as  a  citizen  of 
France,  but  that  the  object  of  this  certificate  was  merely  the 
completion  of  the  evidence  of  his  French  citizenship  in  order 
to  meet  any  technical  question  which  might  be  raised. 

On  the  part  of  the  United  States,  it  was  argued  that  the 
mere  fact  of  Petit's  return  to  France  in  1870,  though  it  was 
followed  by  acts  of  citizenship  and  by  a  recognition  of  his  citi- 
zenship by  the  French  authorities,  did  not  constitute  him  a 
citizen  of  France.  In  support  of  this  position  the  eighteenth 
article  of  the  Civil  Code  of  France  was  quoted,  in  these  words: 
"A  native  of  France  who  shall  have  lost  his  citizenship  may 
always  recover  it  on  reentering  France  with  the  authorization 
of  the  King,  and  on  declaring  that  he  wishes  to  remain  there, 
and  that  he  renounces  all  distinction  contrary  to  French  law." 
Article  17  of  the  French  Code  was  also  cited,  in  which  it  is 
declared  that  French  citizenship  is  lost  by  naturalization  ac 
quired  in  a  foreign  country.  Eesting  upon  the  fact  of  the 
naturalization  of  Petit  in  the  United  States  and  upon  the  sev- 
enteenth and  eighteenth  articles  of  the  Code  of  France,  coun- 
sel for  the  United  States  claimed  tliat  Petit  did  not  become  a 
citizen  of  France  until  the  12th  day  of  September  1881,  when 
he  was  duly  reinstated.  As  the  date  of  his  reinstatement  was 
not  only  subsequent  to  the  date  of  the  treaty,  but  subsequent 
also  to  the  presentation  of  his  claim,  counsel  for  the  United 
States  contended  that  the  commission  had  no  jurisdiction  of 
his  case. 

Special  counsel  for  the  claimant  on  the  other  hand  contended 
that  he  had  resumed  his  native  citizenship  long  prior  to  1881; 
and  in  this  relation  counsel  cited  an  opinion  of  Attorney-Gen- 
eral Black  (9  Op.  63),  and  the  case  of  a  Prussian,  naturalized 
in  the  United  States,  who  had  returned  to  Prussia,  and  to 
whom  Mr.  Wheaton,  then  United  States  minister  at  Berlin, 
wrote  (Dana's  Wheaton,  111) :  ^*  Having  returned  to  the  country 
of  your  birth,  your  native  domicil  and  national  character 
revert,  so  long  as  you  remain  in  the  l^russian  dominions," 
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The  commission  awarded  Petit  the  sum  of  $2,865.  Touch- 
ing this  award,  counsel  for  the  United  States  in  his  final  report 
said: 

<'As  the  commission  entertained  jurisdiction,  notwithstand- 
ing the  naturalization  of  Petit  in  the  United  States  in  the  year 
1868,  it  is  to  be  assumed  that  the  views  of  the  special  counsel 
were  accepted.  It  is  not  to  be  infeiTcd,  however,  that  the 
commission  reached  the  conclusion  that  the  reinstatement  of 
Petit  as  a  French  citizen  in  the  year  1881  was  accepted  a^ 
justifying  jurisdiction,  but  that  the  jurisdiction  was  found  in 
the  fact  that  he  returned  to  France  in  1870,  and  had  acted  as 
a  French  citizen  and  had  been  accepted  as  a  French  citizen 
for  the  period  of  ten  years  and  more  previous  to  his  formal 
reinstatement  in  citizenship  by  the  duly  constituted  authori- 
ties.^ 

Jean  Petti  v.  UnHed  States,  No.  255,  Bontwell's  Report,  84 ;  commission 
under  the  convention  between  the  United  States  and  France  of  Janoary 
15, 1880. 

May  23,  1881,  N.  presented  a  memorial  in 
iRcrod's  CaM.  which  he  declared  that  he  was  then  a  citizen 
of  France.  It  appeared  that  he  was  born  in 
Corsica  in  1837,  but  came  to  the  United  States  in  1855,  and 
was  naturalized  in  1870.  In  1871  he  returned  to  Franc€i,  and 
immediately  afterward  addressed  a  communication  to  the 
mayor  of  Kogliano,  stating  his  wish  to  exercise  the  rights  of  a 
French  citizen.  He  subsequently  enjoyed  the  privileges  of 
a  citizen  of  the  French  Eepublic,  and  performed  a  certain 
kind  of  military  service,  and  from  1875  to  1881  his  name 
appeared  on  the  electoral  lists  of  the  commune  of  Rogliauo. 
It  appeared,  however,  that  he  returned  to  the  United  States  in 
1875,  and  from  that  time  to  1878  voted,  held  office,  and  carried 
on  business  in  the  State  of  Alabama.  At  the  date  of  his 
memorial  he  was  living  at  Eogliano,  but  was  engaged  in  busi- 
ness at  Montgomery,  Alabama. 

On  this  state  of  facts  counsel  for  the  United  States  contended 
that  N.  had  never  been  restored  to  citizenship  in  France  by 
the  act  of  the  authorities  duly  constituted*  to  reinstate  him ; 
and  that  his  return  to  the  United  States,  and  the  exercise  of 
the  rights  and  privileges  of  a  citizen  of  that  country,  were 
sufficient  to  justify  the  conclusion  that  he  intended  to  continue 
a  citizen  of  the  United  States. 

Counsel  for  the  French  Republic  contended  that  his  declara- 
tion of  intention  to  exercise  the  rights  of  a  citizen  of  the 
French  Republic  reinstated  him  in  citizenship,  especially  in 
5627— Vol.  3 29 
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view  of  the  fact  that  his  name  appeared  upon  the  electoral 
lists  of  the  commune  of  Eogliano  for  the  years  1875  to  1881, 
inclusive. 

The  claim  was  unanimously  dismissed  for  want  of  jurisdiction, 
the  commissioners  saying: 

"This  claimant  was  naturalized  in  the  United  States.  He 
went  back  to  France,  but  did  not  comply  with  the  provisions 
of  the  Civil  Code  to  become  again  a  citizen  of  France.  He 
came  back  to  the  United  States,  and  there  claimed  the  righto 
of  an  American  citizen." 

Pettr  M.  Nicrosi  v.  United  States^  No.  415,  Boutwell's  Report,  87;  com- 
mission under  the  convention  between  the  United  States  and  France  of 
January  15, 1880. 

Odoii  Deucatte  preferred  a  claim  against  the 
Deucatte'8  Case.    United  States  for  the  seizure  of  cotton  by  mili- 
tary authorities.    The  facts  in  regard  to  his 
nationality  appear  to  have  been  as  follows: 

"  Deucatte  came  to  the  United  States  from  France  in  the  year 
1831,  and  at  the  close  of  the  proceedings  [of  the  mixed  commis- 
sion under  the  claims  convention  between  the  United  States 
and  France  of  January  16,  1880J  he  had  been  a  resident  of 
this  country  for  about  fifty- two  years.  In  all  that  period 
he  had  not  returned  to  France,  and  upon  the  divorce  of  his 
wife,  who  was  a  French  woman,  he  was  married  a  second  time 
to  an  inhabitant  of  Louisiana.  In  the  year  1848  the  claimant 
made  oath  before  the  district  court  of  Avoyelles,  by  which  he 
renounced  his  allegiance  to  France,  and  declared  his  intention 
to  become  an  American  citizen.  TLere  was  no  evidence,  how- 
ever, that  that  intention  had  ever  been  effected  by  a  decree  of 
naturalization.  It  was  shown  in  proof  that  in  tbeyear  1867, 
in  a  proceeding  before  a  United  States  district  court  in  the 
State  of  Illinois,  Deucatte  had  declared  that  he  was  a  French 
citizen,  and  in  the  judgment  given  by  the  court  he  was  so 
described.  It  did  not  appear,  however,  that  the  court  had 
knowledge  of  the  declaration  made  by  Deucatte  in  1848  of  his 
intention  to  become  a  citizen  of  the  United  States,  nor  did  it 
appear  that  the  attention  of  tlie  court  was  called  to  the  Code 
of  France,  by  which  it  is  declared  that  the  nationality  of  a 
French  citizen  is  lost  by  residence  abroad,  *san8  esprit  de 
retour.' " 

The  majority  of  the  commission,  Baron  de  Arinos  and  Com- 
missioner Aldis,  gave  an  opinion,  in  which  they  said: 

"  Under  the  third  provision  of  the  ('ivil  Code — that  French 
citizenship  shall  be  lost  by  an  establishment  in  a  foreign  coun- 
try without  an  intent  to  return  (sans  esjnit  de  retour) — we 
have  frequently  <lc»cide<l  that  the  declaration  of  an  intention 
to  become  an  American  citizen,  accompanied  by  such  facts  as 
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are  proven  in  this  case,  are  fnll  and  satisfactory  proof  of  the 
loss  of  French  citizenship.  In  consistency  with  these  deci- 
sions, we  find  that  the  claimant  is  not  a  French  citizen,  and 
are  therefore  obliged  to  disallow  the  claim." 

The  French  commissioner,  M.  Lefaivre,  dissented  from  the 
conclusions  of  the  majority,  saying: 

"  In  my  opinion,  the  declaration  of  the  claimant  of  his  inten- 
tion to  become  an  American  citizen,  made  in  1848,  was  only 
the  first  step  in  the  process  of  naturalization,  and  this  inten- 
tion was  never  carried  out.  First,  we  find  the  claimant  in 
1867,  in  a  proceeding  before  tlie  United  States  district  court 
in  Illinois,  declaring  himself  to  be  a  French  citizen,  and  the 
judgment  of  that  court  so  characterizing  him.  It  was  not 
necessary,  in  order  to  give  jurisdiction  to  the  court,  that  the 
claimant  should  declare  himself  a  French  citizen.  Therefore, 
there  is  no  reason  to  doubt  the  truth  of  the  declaration  and 
the  correctness  of  the  finding  of  the  court.  ^ 

<*  Moreover,  there  is  no  proof  that  tbe  claimant  ever  voted 
or  held  office  in  this  country,  and  numerous  witnesses  testify 
to  his  French  citizenship  and  his  expressed  intention  to  return 
to  France.  He  must,  therefore,  be  considered  as  having 
retained  his  French  citizenship." 

10.  Impeachment  of  Naturalization. 

0^     »  -^  A'  The  firm  of  Crisanto  Medina  &  Sons,  com- 

Gam  ox  Medina.  ^ 

posed  of  "Crisanto  Medina,  Perfecto  Medina, 

and  Crisanto  Medina,  jr.,"  presented,  as  naturalized  citizens 
of  the  United  States,  a  claim  against  Costa  Kica  to  the  com- 
mission under  the  convention  between  the  two  countries  of 
July  2, 1860.  Perfecto  Medina,  son  of  Crisanto,  sr,,  was  the 
first  of  the  three  that  was  naturalized,  but  he  had  no  interest 
in  the  firm  when  the  claim  arose.  Crisanto  Medina,  sr.,  was 
naturalized  by  the  court  of  common  pleas  of  the  city  of  New 
York,  December  31, 1859.  He  made  his  declaration  of  inten- 
tion in  1856,  and  immediately  afterward  went  to  Costa  Eica, 
where  he  remained  till  the  end  of  1859  as  a  sort  of  financial 
agent  of  that  government  and  as  consul  of  Ecuador.  His  nat- 
uralization was  attacked  before  the  commission  on  the  ground 
that  it  was  not  granted  in  accordance  with  law.  His  counsel, 
Messrs.  Caleb  Cushing  and  Ch.  Fames,  contended  that  the  de- 
cree of  naturalization  was  final  and  conclusive.  They  argued 
that  such  decrees  in  the  United  States  were  judicial,  not  *' min- 
isterial" acts;  and  that,  as  judicial  acts,  involving  a  construc- 
tion of  the  laws  of  the  United  States,  they  were  to  be  received 


Digitized  by  VjOOQ  IC 


2584  INTERNATIONAL   ARBITRATIONS. 

as  containiDg  a  sound  construction  of  the  law,  as  well  in  Costa 
Eica  as  in  the  United  States.    They  said : 

''But  it  is  unueceasary  to  discuss  here  that  general  subject.  For,  if 
this  commissiou  could  be  induced  to  regard  the  present  as  a  question  of 
the  effect,  so  far  as  regards  Costa  Rica,  of  a  foreign  judgment,  it  will  suf- 
fice to  say  that  the  present  is  a  particular  question  free  from  the  embar- 
rassments of  the  general  one,  since,  in  according  credit  to  foreign  judicial 
proceedings  which  determine  the  status  of  persons  (of  which  class  of 
adjudication  is  the  present  matter),  tlie  jurists  of  Latin  Europe  go  further 
than  those  of  Great  Britain  and  the  United  States.  (See  Boullcnois, 
Traits  de  la  Personality,  lom.  1,  p.  602.)  And  even  such  continental 
authors  as  deny  all  international  force  to  judgments  in  general,  yet  accord 
it  to  judgments  fixing  the  status  of  persons.     (Ibid.,  p.  603.) 

**  Regarding  the  question  as  a  domestic  one  of  purely  judicial  character, 
in  which  light  we  have  thus  far  considered  it,  we  might  concede,  for  the 
argument's  sake,  that  in  some  possible  form,  by  some  possible  party,  a  cer- 
tificate of  naturalization  imprudently  granted  by  the  court,  as,  for  instance, 
without  the  previous  declaration  of  intention  having  been  made,  might 
be  vacated  in  and  by  the  same  court  The  government  of  Costa  Rica 
might  have  the  same  right  as  a  private  person,  perhaps,  to  appear  in  the 
courts  of  the  United  States,  and  might,  perhaps,  if  so  disposed,  attack  the 
naturalization  of  Crisanto  Medina  in  the  court  of  common  pleas  of  the 
city  of  New  York,  or  that  of  Perfecto  and  of  Crisanto,  jr.,  in  the  district 
court  of  Massachusetts.  (See  Richards  v.  McDaniel,  Nott  &  McCord's  Rep., 
vol.  2,  p.  351.) 

''But  the  Government  of  Costa  Rica  can  not  do  that  collaterally,  and 
before  this  commission.  Here,  the  Medinas  are  citizens  of  the  United 
States  by  decrees  of  competent  courts,  the  records  of  which  in  due  form 
are  before  the  commission.  Those  decrees,  thus  evidenced  in  due  form, 
are  final  and  conclusive  here,  both  in  pursuance  of  general  principles  of 
jurisprudence  and  of  the  particular  principles  established  in  this  class  of 
cases. 

**We  suggest  a  further  consideration,  of  a  larger  and  higher  nature, 
appertaining  to  the  public  law  and  to  the  political  relations  of  the  two 
governments. 

'^  Without  discussing  the  international  question  of  the  general  effect  of 
a  foreign  judgment,  and  passing  by  now  all  judicial  questions,  we  suggest 
that  a  political  question  is  involved,  which  overrides  the  judicial  questions, 
and  absolutely  precludes  all  controversy  here  as  to  the  political  status  of 
the  Medinas. 

*'  We  affirm  that  every  government  has  the  sovereign  right  to  determine 
in  what  way  persons  may  become  naturalized  citizens,  and  its  determina- 
tion of  the  matter  of  form  is  couclunive,  and  the  application  of  those 
forms  to  a  given  person  or  persons  is  anassailable,  except,  perhaps,  by 
the  government  to  which  such  person  or  persons  owed  previous  allegiance. 
And  if  one  government  wrongfully  naturalizes  the  subject  of  another, 
that  is  a  public  wrong,  to  be  dealt  with  diplomatically  by  the  govern- 
ment wronged;  it  can  not  be  attacked  collaterally  in  the  country  of  the 
aUeged  wrongful  naturalization,  even  by  the  wronged  government. 
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'*  Bnt  Costa  Rica  has  no  Buch  right  of  reclamation  against  the  United 
Htates*  naturalization  of  Crisanto  Medina,  previously  the  subject  of  the 
Argentine  Republic,  or  of  Perfeeto  aud  Crisanto,  jr.,  previously  the  subjects 
of  Nirhragoa.  As  to  Costa  Rica,  at  any  rate,  if  not  as  to  the  Argentine 
Republic  and  that  of  Nicaragua,  the  Medinas  are  to  be  deemed  to  have 
been  naturalized  here  in  the  forms  required  by  the  sovereign  law;  that 
naturalization  is  the  act  of  national  sovereignty;  as  such  it  is  valid, 
final,  and  incontrovertible  here  as  against  Costa  Rica.  If  Costa  Rica  be 
aggrieved  by  this,  her  only  remedy  is  by  diplomatic  complaint  to  the 
Goveniment  of  the  United  States." 

On  the  part  of  Costa  Rica,  Mr.  James  Mandeville  Carlisle, 
as  counsel  for  that  governineat,,replied.  That  jadgmeiits  of 
natnralization  were  final  and  conclasive,  as  the  acts  of  coarts 
of  competent  jurisdiction,  Mr.  Carlisle  said  that  he  did  not, 
<'  as  a  general  proposition  of  the  municipal  law  of  the  United 
States,^  deny.  But  was  the  act  of  naturalization  "  conclusive 
on  all  the  world  in  all  cases  f  The  authorities  produced  by 
counsel  for  claimants  to  prove  this  ])roposition  were,  said  Mr. 
Carlisle,  either  cases  of '*  unmixed  municipal  judgment,^  or 
cases  "where  nothing  appeared  in  the  record,  or  by  the  act  of 
the  party,  to  show  either  want  of  jurisdiction  or  fraud."  In  the 
case  at  bar  two  elements  existed,  either  of  which  deprived  those- 
cases  of  all  applicability.  First,  the  commission  was  "  a  tribunal 
deriving  its  jurisdiction  not  alone  from  the  United  States,  but 
in  equal  degree  from  another  sovereign  power — the  Republic 
of  Costa  Rica.''  "  The  convention,"  continued  Mr.  Carlisle, 
"  which  is  its  charter,  obliges  it  to  inquire  into  and  determine, 
amongst  other  things,  the  citizenship  of  the  claimants.  And 
although  the  proceedings  of  a  court  of  the  United  States,  or 
of  either  of  the  States,  are  undoubtedly  evidence  here,  and 
very  weighty  evidence,  upon  this  question — not  to  be  lightly 
overruled — it  does  not  follow  that  they  constitute  full  proof. 
They  are  evidence,  not  proof.  The  courts  of  the  United  States, 
and  of  the  several  States,  proceeding  upon  the  applications  of 
aliens  to  be  naturalized,  are  not  international  courts.  They  act 
in  a  purely  municipal  character,  and  for  merely  municipal  ends. 
It  can  not  be  said  that  they  adjudicate  in  rem^  at  least  for  any 
other  than  municipal  purposes,  if  indeed  it  be  adjudication 
at  all." 

Mr.  Carlisle  then  referred  to  the  ex  parte  character  of  the 
proceeding  and  argued  that  it  was  '^repugnant  to  common 
reason  that  the  success  of  a  party  in  procuring  a  judicial  order 
concerning  only  his  own  condition  and  interests,  aud  where, 
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neither  in  form  nor  substance,  could  there  be  any  litis  conies- 
fatio,  should  absolutely  foreclose  all  the  world."  The  most, 
said  Mn  Carlisle,  that  could  be  claimed  for  decrees  of  .natu- 
ralization, admitting  them  to  be  judgments,  was  that,  as  to 
Costa  Eica,  they  stood  on  the  footing  of  foreign  judgments. 
But  foreign  judgments  were  conclusive  only  in  certain  cases. 
** Judgments  in  rem,^^  continued  Mr.  Carlisle,  "without  doubt 
have  a  more  extended  influeuce  in  jurisprudence  than  other 
judgments;  and  a  judgment  upon  the  status  of  a  person  is,  in 
certain  cases,  regarded  as  a  judgment  in  rem.  But  it  is  sub- 
mitted that  no  case  can  be  found  of  such  a  judgment  admitted 
to  any  quality  of  the  res  judicata,  where  there  was  not  a  con- 
testatioj  either  in  form  or  substance." 

But,  in  the  second  place,  Mr.  Carlisle  argued  that  it  was 
always  competent  to  impeach  a  judgment,  whether  foreign  or 
domestic,  for  fraud.  The  naturalization  of  Crisanto  Medina 
was,  he  contended,  an  imposition  and  a  fraud.  If  the  facts  in 
regard  to  him  had  been  placed  before  the  court,  his  application 
would  undoubtedly  have  been  rejected.  Upon  such  a  state  of 
facts  the  court  had  no  jurisdiction  to  grant  him  naturalization. 
"The  suppression  of  these  facts,"  said  Mr.  Carlisle,  "amounts 
to  fraud,  invalidating  the  act  of  naturalization  if  wilfully  done, 
and  if  ignorantly  done  he  has  now  himself,  in  this  cause  here 
])ending,  furnished  the  evidence  that  the  court  had  no  jurisdic- 
tion to  make  him  a  citizen.  Upon  either  ground  the  act  of 
naturalization  is  void." 

Mr.  Carlisle  then  referred  to  the  statutes  requiring  continu- 
ous residence  within  the  United  States  during  the  five  years 
preceding  naturalization,  which  was  intended  to  be  a  period  of 
probation,  "to  familiarize  the  candidate  with  the  constitution 
of  the  country,  and  to  acquaint  him  with  the  duties  of  a  citi- 
zen on  the  one  hand,  and  on  the  other  to  subject  him  to  a  sort 
of  test  of  fitness  for  the  new  contrition."  Under  the  circum- 
stances Mr.  Carlisle  contended  that  a  fraud  must  have  been 
practiced,  either  intentionally  or  ignorantly,  upon  the  court 
which  granted  the  certificate  of  naturalization. 

The  umpire,  the  Commander  Bertinatti,  rendered,  December 
31,  1862,  the  following  decision : 

"  This  claim  comes  before  me  first  on  the  preliminary  objec- 
tion by  which  the  claimants  are  denied  the  (quality  of  citizens 
of  the  United  States.  They  admit  that  they  are  not  native- 
born  citizens,  but  allege  to  have  been  naturalized,  and  pre- 
sent the  naturalization  papers  as  evidence  which  can  not  be 
controverted. 
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"The  circumstance  that  naturalization  in  the  United  States 
is  granted  by  a  general  law  of  Congress  to  all  who  prove  be- 
fore certain  courts  that  they  have  complied  witli  the  conditions 
of  the  same  law,. has  led  the  claimants  to  regard  the  record  of 
the  declaration  of  naturalization  as  a  real  sentence,  namely, 
the  act  of  a  court  endowed  with  power  to  judge  between  con- 
tending parties — contentiosa  jurindieilo — judging  in  the  last 
resort,  and  having  special  jurisdiction  to  decide  a  question  of 
status  when  it  is  raised,  to  which  sentence,  thus  considered  as 
definitive,  may  properly  be  applied  the  well-known  principle, 
res  judicata  pro  veritate  habetMr,  in  regard  to  those  who  were 
parties  to  the  judgment. 

"If  this  principle  should  be  applied  to  the  present  case,  it 
would  lead  to  erroneous  consequences.  The  judgments  given 
in  the  United  States  are  not  binding  in  Costa  liica,  without 
being  declared  executable  there  according  to  a  treaty,  in  the 
manner  prescribed  by  the  same.  A  declaration  of  naturaliza- 
tion, even  if  it  were  a  definitive  sentence,  could  not  claim  a 
particular  privilege  of  being  admitted  there  as  an  absolute 
truth,  though  its  intrinsic  falsity  might  be  evident. 

"An  act  of  naturalization  be  it  made  by  a  judge  ex  parte  in 
the  exercise  of  his  vohmtario  jurisdiction  or  be  it  the  result  of  a 
decree  of  a  king  bearing  an  administrative  character;  in  either 
case  its  value,  on  the  point  of  evidence,  before  an  international 
commission,  can  only  be  that  of  an  element  of  proof,  subject  to 
be  examined  according  to  the  principle — locus  regit  actum^ 
both  intrinsically  and  extrinsically,  in  order  to  be  admitted  or 
rejected  according  to  the  general  principles  in  such  a  matter. 

"To  attack  such  an  act  because  obtained  by  obseptio  as  it 
has  been  alleged  by  Costa  Eica,  showing  that  truth  was  con- 
cealed and  falsity  alleged,  in  order  to  evade  the  law  of  the 
United  States,  far  from  being  an  offense  against  their  territo- 
rial sovereignty,  denying  it  the  power  of  giving  naturalization 
to  foreigners,  is  on  the  contrary  an  homage  to  the  same  sover- 
eignty; because  it  could  never  be  the  intention  of  the  legislator, 
either  in  a  kingdom  or  in  a  republic,  that  his  laws  may  be  vio- 
lated or  evaded  with  impunity. 

"  Moreover,  the  question  in  this  case  is  not  as  to  the  right 
of  the  United  States  to  naturalize  a  foreigner,  though  he  may 
not  have  complied  with  the  conditions  prescribed  by  their  law. 
The  claimants  have  alleged  to  have  been  naturalized  by  com- 
plying with  said  law;  and  they  must  prove  their  allegation  to 
the  commission  which  is  to  judge,  first  of  their  quality  of  citi- 
zens of  the  United  States,  and  afterward  of  their  claim. 

"  The  certificates  exhibited  by  them  being  made  in  due  form, 
have  for  themselves  the  presumption  of  truth;  but  when  it 
becomes  evident  that  the  statements  therein  contained  are 
incorrect,  the  presumption  of  truth  must  yield  to  truth  itself. 

"It  has  been  alleged  in  behalf  of  the  claimants  that  even 
admitting  that  their  actsof  naturalization  are  intrinsically  void, 
it  is  not  in  the  power  of  tliis  commission  to  reject  them  as  proof, 
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if  tbey  are  not  first  set  aside  as  fraudulent  by  the  same  tribu- 
nal from  which  they  were  obtained. 

"To  admit  this  would  give  those  certificates  in  a  foreign  land 
or  before  an  international  tribunal  an  absolute  value  which  they 
have  not  in  the  United  States,  where  they  may  eventually  be 
set  aside,  while  Costa  Eica,  not  recognizing  the  jurisdiction  of 
any  tribunal  in  the  United  States,  would  be  left  with  no  remedy. 
Moreover,  this  commission  would  be  placed  in  an  inferior  posi 
tion,  and  denied  a  faculty  which  is  said  to  belong  to  a  tribunal 
in  the  United  States. 

"If  we  examine  this  question  with  a  view  to  the  law  of  the 
United  States,  and  if  in  the  matter  under  consideration  we  estab- 
lish a  contrast  between  the  powers  of  a  tribunal  of  one  of  the 
States  and  the  powers  of  the  federal  constitution,  of  treaties 
and  of  other  acts  which  the  executive  can  make  in  virtue  of 
his  faculty  of  treating  with  foreign  nations,  and  so  also  with 
the  powers  of  this  joint  commission,  which  precisely  is  the  result 
of  the  exercise  of  that  faculty,  there  can  be  no  doubt  as  to 
which  of  the  two  shall  be  the  supreme  law  of  the  land. 

"Consequently  this  commission  judges  according  to  truth 
and  justice,  and  can  not  be  prevented  from  examining  the  intrin- 
sic value  of  an  act  exhibited  as  evidence  by  any  limitation  or 
extrinsic  objection  arising  from  a  matter  of  form  established 
by  the  municipal  law  of  the  United  States.  The  claimants 
having  chosen  to  place  themselves  under  the  jurisdiction  of  this 
commission,  must  bring  before  it  proofs  which  are  really  true 
and  not  merely  considered  so  by  a  fiction  introduced  by  the 
municipal  law  of  the  United  States. 

"Now,  the  proofs  oflfered  by  Costa  Eica  and  the  admission 
made  by  the  claimants  themselves  have  established  that  the 
two  sons  were  minors  and  could  have  been  naturalized  only  by 
the  naturalization  of  their  father,  Crisanto  Medina;  but  when 
he  received  his  certificate  of  naturalization  from  the  court  of 
common  pleas  of  New  York  in  1859,  he  had  not  been  a  resident 
of  the  United  States  for  the  term  of  five  years,  which  the  law 
requires  as  a  period  of  probation  and  a  proof  of  a  determined 
and  constant  intention  to  become  a  bona  fide  citizen  of  the 
United  States. 

"The  residence  of  a  man,"  says  Hon.  Judge  Daly,  "is  the 
place  where  he  abides  with  his  family,  or  abides  himself,  mak- 
ing it  the  chief  seat  of  his  affairs  and  interests.''  Now,  the 
residence  of  Crisanto  Medina  for  many  years  previous  to  1856 
had  been,  no  doubt,  at  Costa  Eica,  where  he  abode  with  liis 
family  and  made  it  the  seat  of  his  business.  During  that  year 
he  visited  New  York,  declared  there  his  intention  to  become 
a  citizen  of  the  United  States,  and  immediately  went  back  to 
Costa  Eica,  where  he  continued  to  abide  and  to  have  the  seat 
of  his  business.  Moreover,  he  engaged  there  in  business  re- 
quiring his  presence  for  many  years  to  come,  and  accepted 
the  office  of  consul  resident  for  Ecuador. 

"Three  years  after  that  declaration  the  said  claimant  made 
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anotber  visit  to  New  York,  took  out  bis  naturalization  papers 
and  went  back  to  reside  in  Costa  Rica.  Tbat  he  left  or  did  not 
leave  his  family  in  New  York  or  in  any  other  part  of  the  United 
States  during  those  three  years  between  1856  and  1859  is 
immaterial.  In  fact,  he  did  not  reside  in  the  United  States 
either  live  years  or  three  years ;  nor  even  one  year  in  the  State 
of  New  York.  Had  this  been  represented  to  Hon.  Judgje  Daly, 
he  could  not  have  granted  the  certificate  of  naturalization;  and 
should  the  case  be  legally  brought  now  before  that  learned 
judge  he  could  not  hesitate  a  moment  to  set  aside  that  certif- 
icate.   •    •    • 

'<ln  conclusion,  my  opinion  is  that  the  claimants  have  no 
standing  before  this  commission,  and  therefore,  without  preju- 
dice to  their  rights  and  actions  against  the  Government  of 
Costa  Eica,  to  be  asserted  before  the  ordinary  tribunals,  I 
hereby  dismiss  their  demand." 

"In  the  caseof  *3f.  J,  de  lAzardi  v.  Mexico^ 

Caseofldmrdi.  No.  146,  it  is  claimed  that  Mr.  Lizardi  was 
a  naturalized  citizen  of  the  United  States, 
and  a  certificate  is  produced  showing  that  he  was  admitted  as 
a  citizen  on  the  25th  of  March  1833. 

"  But  it  appears  that  Lizardi  arrived  in  the  United  States 
for  the  first  time  on  the  13th  of  August  1829.  The  certificate 
statiis  that  he  arrived  on  that  day  in  Louisiana,  but  the  court 
was  not  bound  to  know  that  it  was  the  first  time  he  had  set 
foot  in  the  United  States. 

"It  must  be  concluded  that,  as  Lizardi  clearly  could  not 
have  resided  in  the  United  States  for  five  years,  which  is  the 
term  required  by  the  act  of  Congress  of  April  14,  1802  (vide 
United  States  Eevised  Statutes,  section  2163),  when  he  was 
admitted  as  a  citizen  on  March  25,  1833,  the  court  must  have 
been  deceived  by  the  witnesses  Antonio  Maria  Pintado  and 
Edmund  J.  Fortsall,  who  are  said  to  have  proved  the  intention 
to  become  a  citizen  and  the  residence  to  the  satisfaction  of  the 
court. 

"They  could  only  have  done  so  by  false  swearing,  and  the 
umpire  is  of  the  opinion  that  Mr.  Lizardi  cannot  take  advan- 
tage of  such  false  swearing  nor  be  considered  a  citizen  of  the 
United  States.  The  court  believed  that  he  had  resided  in 
the  United  States  for  five  years  and  admitted  him  as  a  citizen; 
but  the  court  was  deceived  by  a  false  oath,  and  the  umpire 
must  consider  the  certificate  as  null  and  void." 

Thornton,  umpire ;  convention  between  the  United  Statics  and  Mexico 
of  Jnly  4, 1868,  MS.  Op.  VII.  380.  . 
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The  property  of  tbe  claimant  in  Cuba  was 
Case  of  Deigado.  embargoed  in  1869.  He  was  a  native  of  that 
island,  but  on  November  5,  18GC,  he  was  nat- 
uralized as  a  citizen  of  the  United  States.  The  Marquis  de 
Potestad,  arbitrator  for  Spain,  maintained  that  he  was  not 
entitled  to  assert  a  claim  as  a  citizen  of  the  United  States,  for 
the  following  reasons: 

*' Deigado  was  naturalized  on  the  5th  of  !N^ovember  1866; 
the  five  years,  therefore,  begin  at  the  same  date  and  month  of 
the  year  1801. 

"The  evidence  shows  that  from  September  1861  until  tbe 
end  of  July  1863 — that  is  to  say,  consecutively,  for  one  year 
and  ten  months  out  of  the  Jive  yewrs — Deigado  resided  at 
Havana^  and  that  during  every  subsequent  year  of  the  five  he 
appears  at  all  times  and  seasons  either  at  Havana  or  some 
other  point  of  the  Island  of  Cuba. 

"  It  is  said  that  Deigado  owned  a  house  and  other  property 
in  the  city  of  New  York,  thereby  seeking  to  establish  the  fact 
of  residence — continued  residence.  But  he  owned  various 
houses  in  Havana,  and  far  the  greater  portion  of  his  property. 
Besides,  if  the  law  could  be  satisfied  with  the  mere  possession 
of  property,  accompanied  perhaps  with  occasional  personal 
residence  therein,  a  man  having  the  means  and  the  inclination 
might  acquire  citizenship  in  various  countries  at  the  same  time, 
which  is  absurd.    *    •    • 

"A  man  can  not  reside  in  two  different  places  at  the  same 
time.  To  say  nothing  of  his  various  residences  at  every  season 
of  every  one  of  the  five  years  next  preceding  his  admission,  which 
is  a  matter  of  fact,  it  is  also  a  matter  of  fact  that  Deigado  re- 
sided uninterruptedly  for  the  almost  entire  first  two  years  out 
of  the  five  in  the  city  of  Havana;  that  he  ha<l  his  family  there; 
several  houses  besides  the  one  he  occupied  himself;  his  pic- 
tures, his  books,  his  plate,  his  carriages,  and  his  horses. 

"Under  such  circumstances,  and  unless  the  law  is  to  be  esti- 
mated in  the  light  of  a  vain  and  empty  formula,  I  do  not  think  it 
can  be  successfully  maintained  that  this  claimant  has  acquired 
his  naturalization  as  an  American  citizen  in  fair  and  honest 
compliance  with  any  one  of  the  laws  of  the  United  States  since 
1795  to  the  present  date. 

"The  possession  of  a  certificate  of  citizenship  is  not  in  itself 
conclusive  evidence  of  its  having  been  obtained  in  due  com- 
X)liance  with  the  exigencies  of  the  law. 

"In  December  1865  Mr.  Iliotte,  then  minister  froni  the 
United  States  to  Costa  Kica,  reported  to  Mr.  Seward  that 
'Young  men  from  this  republic  go  to  the  United  States,  remain 
there  for  a  short  time,  obtain,  by  means  of  hard  swearing  and 
an  inexcusable  laxity  on  the  part  of  the  courts  letters  of  naturali- 
zation, upon  which  they  return  for  good  to  their  native  country, 
or  leave  the  United  States  for  other  parts;  and  all  this  for  the 
sole  purpose  of  maMng  this  citizenship  a  bar  against  the  enforce- 
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ment  of  whatever  obligation  by  their  Dative  or  any  other  gov- 
ernment.' 

"Mr.  Riotte  shaped  hift  action,  in  a  definite  case,  in  accord- 
ance with  these  views,  and  his  course  was  approved  by  Mr. 
Seward.    (Dip.  Cor.  1866,  vol.  2,  p.  430.)    •    •     • 

"The  true  character  and  operation  of  these  fraudulent  natu- 
ralizations is  thus  forcibly  described  by  a  prominent  statesman 
of  South  America : 

"  •  Foreign  nationality  is,  in  the  republics  of  the  South,  a  sort 
of  oriental  exterritoriality;  all  the  rights,  no  duties,  sacred 
inviolability  of  person,  immunity  for  property^  and  the  right  to 
claim  heavy  indemnities  under  the  slightest  ])retense.  For  the 
subject  are  all  the  charges,  and  for  the  foreigner,  or,  more 
properly,  the  native  born  subject  naturalized  abroad,  are  all 
the  advantages  and  all  the  privileges.' 

"Abuses  of  this  sort  are,  in  an  international  point  of  view, 
among  the  most  odious  that  can  possibly  arise,  and  liable  to 
produce  the  most  serious  complications. 

"  So  frequent  have  they  been,  as  reported  from  almost  every 
country  with  which  the  United  States  have  relations,  that  the 
attention  of  Congress  has  been  repeatedly  directed  by  the 
President  toward  the  necessity  of  adopting  measures  for  their 
repression. 

"  One  of  the  most  efficacious  methods  by  which  that  object 
could  be  accomplished  would  be  to  search  scrupulously  the 
manner  in  which  the  process  of  naturalization  has  been  carried 
out,  and,  when  ascertained  not  to  have  honestly  conformed  to 
law,  repudiate  the  pseudo  citizen." 

Judge  Otto,  the  arbitrator  for  the  United  States,  expressed 
the  following  views : 

"The  certificate  of  naturalization  was,  in  due  form  and  by 
the  proper  authority,  granted  to  the  claimant  on  said  date. 
If  obtained  in  good  faith,  it  undoubtedly  severed  the  ties 
which  bound  him  to  the  land  of  his  birth,  and  conferred  upon 
him  the  rights  and  privileges  of  a  citizen.  It  therefore  entitles 
him  to  the  protection  of  the  United  States  as  fully  as  if  he  had 
been  within  their  jurisdiction.  By  the  laws  ot*  both  countries 
it  oi^erated  upon  his  international  status,  and  divested  him  of 
the  nationality  of  his  origin.  The  Spanish  constitution  of 
May  23, 1845,  expressly  declares  that  the  quality  of  a  Spaniard 
is  lost  by  naturalization  in  a  foreign  country.  The  convention 
of  February  12, 1871,  under  which  this  commission  was  organ- 
ized, denies  jurisdiction  over  a  claim  of  this  description  only 
under  certain  circumstances  which  do  not  exist  in  the  present 
case.  The  diplomatic  correspondence  whioh  resulted  in  the 
convention,  as  well  as  the  text  of  that  instrument,  renders  it 
clear  that  the  claim  of  an  American  citizen  of  Spanish  origin, 
which  does  not  fall  within  the  excepted  class,  may  be  adjudi- 
cated and  allowed  to  the  same  extent  and  with  like  effect  as  if 
he  were  a  natural-born  citizen. 
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"The  learned  coonsel  of  Spain,  while  insisting  that  the 
claimant  Mijis  never  released  himself  from  his  allegriance  to 
Spain,'  and  'that  it  does  not  rest  with  individnals  to  renoance 
at  their  pleasure  their  natural  allegiance,'  makes  no  question 
that  naturalization  in  good  faitb  and  not  afterward  lost  or 
waived  entitles  a  claimant  to  the  jurisdiction  of  the  commis- 
sion. I  have  carefully  examined  all  the  proofs,  ajd  they  fail 
to  satisfy  me  that  the  claimant  acted  in  bad  faith  in  obtaining 
his  naturalization,  or  that  he  subsequently  waived  or  lost  it 
He  is  therefore  a  citizen  of  the  United  States  within  the  mean- 
ing of  the  convention." 

The  arbitrators  thus  differing  in  opinion,  the  umpire  rendered 
the  following  decision : 

'M.  That  the  claimant  has  been  naturalized  an  American 
citizen,  according  to  the  laws  of  the  United  States;  that  the 
judge  who  ordered  him  to  be  admitted  a  citizen  of  the  United 
States  was,  as  it  has  been  decided  in  many  cases  by  the  Supreme 
Court  of  the  United  States,  the  comi)etent  authority  to  decide 
if  the  claimant  had  sufficiently  complied  with  the  law  which 
prescribes  a  continued  residence  of  five  years  in  the  United 
States  before  having  a  right  to  obtain  the  naturalization; 
that  there  is  no  evidence  nor  charge  of  the  naturalization 
having  been  obtained  by  fraud;  that  the  claimant  has  not  lost 
the  American  citizenship  which  he  has  obtained  by  naturali- 
zation; that,  therefore,  he  has  a  right  to  be  heard  by  the  com- 
mission. 

"  2.  That  the  property  of  the  claimant,  in  the  Island  of  Cuba, 
having  been  seized  by  the  Spanish  authorities  in  violation  of 
the  treaty  stipulations,  he  has  a  right  to  recover  damages  to 
the  amount  of  $113,300;  and,  as  it  appears  from  the  papers  laid 
before  the  commission,  that  it  is  not  before  the  5th  of  May  1869 
that  the  Spanish  authorities  were  informed  that  the  claimant 
had  become  an  American  citizen,  it  is  my  opinion  that  the 
claimant  has  a  right  to  interest  at  the  rate  of  8  per  cent  upon 
the  sum  of  J113,3(>0  only  from  the  5th  of  May  1869  to  date." 

M.  Bartholdi,  tunpire;  case  of  Jo<iquin  M,  Delgado,  No.  31,  Span.  Com. 
(1871),  February  24,  1875. 

The  claimant  was  naturalized  at  New  Or- 
0rt6ga*f  Caie.  leans  on  October  28,  1852,  on  the  strength  of 
evidence  produced  to  the  court  that  he  ar- 
rived in  the  United  States  in  1838,  when  he  was  a  minor 
under  the  age  of  18  years,  and  that  he  had  resided  in  the 
United  States  during  the  term  of  five  years  immediately  pre- 
ceding his  admission  to  citizenship.  By  the  act  of  Congress  of 
April  14, 1802  (2  Stats,  at  L.  153),  it  was  provided  that  an  alien, 
in  order  that  he  might  be  admitted  to  citizenship,  must  have 
"  declared  on  oath    •    ♦    ♦    three  years  at  least  before  his 
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admission^  tbat  it  was  bona  fide  bis  intention  to  become  a  citi- 
zen of  the  United  States/'  etc.  By  the  act  of  May  26, 1824 
(4  Stats,  at  L.  69),  such  a  prior  declaration  of  intention  was 
dispensed  with  in  the  case  of  an  alien,  being  a  minor  under  the 
age  of  21  years,  who  should  have  resided  in  the  United  States 
three  years  nextj^eceding  Ms  arrival  at  the  age  of  21  years^  and 
who  should  have  continued  to  reside  therein  up  to  the  time  of 
his  naturalization,  provided  that  he  should,  at  the  time  of  his 
admission  to  citizenship,  have  arrived  at  the  age  of  21  years 
and  have  resided  five  years  in  the  United  States.  The  claim- 
ant wa«  naturalized  under  this  statute,  without  having  made 
a  prior  declaration  of  intention.  It  appeared,  however,  by  the 
evidence  before  the  commission,  including  the  admissions  of 
the  claimant  himself,  who  was  a  native  of  Cuba,  that  he  did 
not  arrive  in  the  United  States  till  1845  or  1846,  when  he  was 
about  twenty  years  of  age,  so  that  he  "did  not  reside  in  the 
United  States  "three  years  next  preceding  his  arrival  at  the 
age  of  21  years." 

The  arbitrators  differing  in  opinion  as  to  the  question  of 
citizenship,  M.  Bartholdi,  the  umpire,  held  that,  as  the  declara- 
tions of  the  claimant  clearly  showed  *' that  he  was  not  natural- 
ized according  to  the  laws  of  the  United  States,"  the  claim 
must  be  dismissed. 

Caae  of  Jos^  Maria  Ortega,  No.  91,  Span.  Com.  (1871),  October  30,  1875. 

In  respect  to  the  two  preceding  cases,  the 
CaM  of  Domingaec.  following  observations  maybe  made:  In  the 
case  of  Delgado,  No.  31,  M.  Bartholdi  declined 
to  inquire  into  the  validity  of  the  claimant's  naturalization, 
it  appearing  that  he  came  to  the  United  States  five*years  or 
more  before  his  admission  to  citizenship,  though  it  was  denied 
that  he  resided  there  for  five  years  uninterruptedly.  In  the 
case  of  Ortega,  No.  91,  however,  it  appearing  by  the  claim- 
ant's own  statements  that  he  came  to  the  United  States  at 
about  the  age  of  20  years,  and  consequently  that  he  could 
iiot  have  resided  there  for  the  three  years  preceding  his  ma- 
jority, as  required  by  the  law  under  which  he  was  admitted 
to  citizenship,  M.  Bartholdi  held  that  his  naturalization  was 
invalid,  since  it  was  not  in  accordance  with  the  laws  of  the 
United  States.  This  decision  involved  a  denial  of  the  position 
of  the  advocate  for  the  United  States,  that  the  judgment  of  nat- 
uralization must  be  accepted  by  the  commission  as  final ;  and  it 
may  be  distinguished  from  the  decision  in  the  case  of  Delgado 
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by  the  fact  that  in  the  latter  case  the  claimaat  came  to  the 
United  States  five  years  before  his  naturalization.  Under  the 
circumstances,  compliance  with  the  laws  was  not  necessarily 
an  impossibility,  and,  in  the  absence  of  any  charge  that  fraud 
was  practiced  on  the  court,  M..  Bartholdi  held  that  the  judge 
who  admitted  the  claimant  to  citizenship  was  the  ^^  competent 
authority  "to  determine  whether  he  had  "sufficiently  complied'' 
with  the  requirement  of  "a  continued  residence  of  five  years 
in  the  United  States." 

On  the  7th  of  March  1879  Mr.  Durant,  the  advocate  for  the 
United  States,  addressed  a  letter  to  the  Secretary  of  State  in 
relation  to  the  claim  advanced  by  the  advocate  for  Spain  ''to 
go  behind  the  judgment  of  naturalization  ♦  •  •  to  show 
that  the  courts  mistook  the  facts  and  misjudged  the  law." 
This  letter  had  reference  to  the  case  of  Fernando  Domiuguez, 
No.  32,  which  was  then  pending  before  the  umpire,  and  Mr. 
Durant  inquired  whether  there  was  anything  in  the  diplomatic 
records  that  "could  proparly  be  brought  to  the  attention  of 
the  umpire  to  aid  him  in  forming  a  correct  judgment."  The 
umpire  at  this  time  was  Baron  Blanc,  M.  Bartholdi  having 
resigned  the  position  on  the  termination  of  his  functions  as 
French  minister  at  Washington. 

On  the  7th  of  March  1879  the  Department  of  State  replied 
that,  so  far  as  the  intent  of  the  two  governments  was  of  rec- 
ord a^  defining  the  powers  of  the  commission  on  the  point  at 
issue,  it  was  found  in  the  note  addressed  by  General  Sickles 
to  Mr.  Martos,  Spanish  minister  of  state,  on  January  8, 1871, 
in  which  the  former  said : 

**Nattiralized  citizens  of  the  United  States  will,  if  insisted 
upon  by  Spain,  be  required  to  show  when  and  where  they  were 
naturalized ;  and  it  will  be  open  to  Spain  to  traverse  this  fact 
or  to  show  that,  from  any  causes  named  in  the  circular  of  the 
Department  of  State  of  the  United  States  of  October  14, 1809, 
the  applicant  has  forfeited  his  acquired  rights." 

The  letter  of  the  Secretary  of  State  then  proceeds : 

"This  declaration  of  General  Sickles  follows  the  language 
used  in  the  instructions  sent  him  by  Mr.  Fish  on  the  18th  of 
November  1870;  and,  being  acceptable  to  Mr.  Martos,  the  Span- 
ish minister  of  state,  became  the  basis  of  the  corresponding 
clause  of  Article  V.  of  the  memorandum  of  February  12, 1871, 
from  which  the  commission  draws  its  powers.^    •    ♦    •    i  may 


>  See  supra  2562,  where  the  negotiations  preceding  as  weU  as  following 
General  Sicklea's  note  to  Mr.  Martos  of  January  8;  1871,  are  reviewed. 
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properly  add  tbat  this  department  is  of  opinion  that  the 
powers  of  the  commission  for  the  determination  of  the  dis- 
puted cases  of  citizenship,  which  may  arise  before  it,  is  not 
in  any  manner  judicial.  The  advocate  for  Spain  may  traverse 
the  fact  of  naturalization,  when  it  is  incumbent  upon  the 
claimant  to  show  when  and  where  he  was  naturalized.  Those 
facts  being  shown  by  judicial  proof,  and  it  being  established 
that  the  party  has  done  nothing  since  to  forfeit  his  acquired 
right,  the  limit  of  the  discretionary  power  would  seem  to  be 
reached.  The  commission  does  not  appear  to  have  other 
powers  than  those  derived  from  the  respective  departments  of 
state  of  the  two  countries,  of  whose  functions  it  is  the  joint 
delegate;  and  it  is  certainly  not  competent  for  the  Department 
of  State,  either  by  itself  or  through  its  delegated  authority 
in  the  commission,  to  go  behind  the  judicial  decision  of  a  court 
of  law,  such  as  is  a  certificate  of  naturalization. 

"These  conclusions  are  borne  out  by  the  decision  of  the  late 
M.  Bartholdi.^ 

Whether  this  letter  was  brought  to  the  notice  of  Baron 
Blanc  does  not  appear.  Probably  it  was  not,  as  it  was  not 
filed  with  the  commission.  Button  the  16th  of  April  1879 
Baron  Blanc  rendered  in  the  case  of  Dominguez,  Ko.  32,  the 
following  decision : 

"  In  the  case  of  Fernando  Dominguez  v.  SpaiUj  referred  by 
the  arbitrators  to  the  umpire  of  the  American  and  Spanish 
commission  for  decision  on  the  subject  of  the  naturalization  of 
the  claimant,  I  adopt  the  following  views: 

"  The  claimant  was,  on  the  17th  day  of  March  1869,  natural- 
ized a  citizen  of  the  United  States  by  judgment  of  a  competent 
court. 

**  In  order  to  traverse,  in  behalf  of  Spain,  such  evidence  of 
naturalization  as  is  furnished  by  the  record  of  the  court,  the 
charge  of  fraud  is  set  up,  based  principally  on  the  admitted 
fact  that  the  claimant  had  actually  spent  in  the  Island  of  Cuba 
the  greater  part  of  the  five  years  immediately  preceding  his 
admission  to  citizenship. 

"  It  is  the  duty  of  the  umpire  to  determine,  under  the  cir- 
cumstances evidenced  by  the  papers  submitted  to  him  by  the 
commission,  whether  the  certificate  of  naturalization  was  pro- 
cured by  fraud  or  was  granted  in  violation  of  treaty  stipula- 
tions or  of  the  rules  of  international  law. 

"There  is  no  proof  or  charge  that  the  court  was  imposed 
upon  by  false  testimony  as  to  the  claimant's  absence  from  the 
territory  of  the  United  States. 

"Except  in  the  respect  above  alluded  to,  namely,  material 
absence  from  the  country,  I  fail  to  find  in  the  case  any  suffi- 
cient evidence  against  the  claiuiant  of  such  facts  as  have  given 
to  the  umpires  of  this  commission  a  ground  to  impeach  other 
naturalizations,  and  going  to  show  a  state  of  things  inconsist- 
ent with  the  bona  fide  intention  to  comply  with  the  laws  of  the 
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United  States  prescribing  the  manner  in  which  citizenship 
may  be  acquired,  there  being  especially  no  adequate  proof  that 
the  offices  which  the  claimant  held  in  Cuba  were  not  open  to 
foreigners,  nor  that  he  escaped  the  duties  and  burdens  of  two 
nationalities  for  the  purpose  of  plotting  against  one  of  them. 

**  On  the  other  hand,  in  aid  of  the  presumption  in  his  favor, 
stand  the  concomitant  circumstances  that  he  actually  arrived 
in  the  United  States  at  tbe  time  of  his  declaration  of  intention 
to  become  an  American  citizen,  which  declaration  was  made 
on  the  ICth  of  October  1851;  that  he  then  established  adomi- 
cii  in  New  York,  which  domicil,  considered  in  relation  with 
that  declaration,  constitutes  a  legal  residence;  that  he  went 
into  business  in  the  same  city  and  continued  there  for  nearly 
four  years;  that  after  a  successive  absence,  which,  however 
protracted,  may  be  considered  insufficient  of  itself  to  work  a 
change  of  legal  residence,  so  long  as  the  intention  of  returning 
was  not  excluded  by  positive  evidence,  he  again  settled  with 
his  family  in  New  York,  where  he  was  present  in  court  when 
the  judgment  of  naturalization  was  rendered.  It  is  attested 
by  the  papers  of  the  case  that  he  is  still  now  residing  in  that 
city. 

"  There  is  no  evidence  to  sustain  the  vague  suspicion  inti- 
mated of  fraudulent  acts  with  reference  to  the  proceedings  of 
this  particular  case,  although  Presidential  messages  have  been 
quoted  by  the  representatives  of  Spain  in  this  commission,  in 
which  such  occurrences  appear  to  have  been  denounced  to  Con- 
gress with  a  view  to  contemplated  legislative  reform.  Nor  is 
there  any  evidence  in  this  i)articular  case  of  such  'loose  and 
corrupt  pracvtiees'  as  are  acknowledged  by  the  arbitrator  for  the 
United  States  to  have  vitiated  other  records  of  naturalization. 
Thus,  no  such  circumstances  have  been  proved  in  reference  to 
the  record  in  question  as  might  eventually,  in  the  light  of  inter- 
national law  or  jurisprudence,  furnish  grounds  for  a  charge  of 
collusion  or  of  neglect  of  those  precautions  which  the  universal 
principles  of  justice  render  necessary. 

"  Finally,  neither  the  authorities  on  public  law  nor  the  agree- 
ments between  Spain  and  the  United  States  afford  any  unques- 
tioned and  controlling  definition  of  what  constitutes  in  fact 
the  lawful  residence  with  presumable  animo  manendi^  and, 
when  absence  intervenes,  with  presumable  animo  revertendij 
such  as  would  justify  or  empower  the  umpire  to  overrule,  by 
force  of  treaties  or  of  the  laws  of  nations,  the  construction 
placed  by  a  court  of  competent  jurisdiction  upon  the  munici- 
pal law  as  to  tlie  required  residence  in  the  United  States  for 
the  next  continued  term  of  five  years  preceding  the  admission 
to  American  citizenship. 

"Therefore  the  construction  thus  given,  however  broad  it 
may  be  deemed,  must  be  followed  so  long  as  it  is  unimpeached 
and  unreversed  by  an  American  tribunal  of  superior  jurisdic- 
tion. The  tribunals  of  the  United  States  are  the  sole  inter- 
preters of  the  laws  of  the  country,  and  it  is  not  the  privilege 


Digitized  by  VjOOQ  IC 


NATIONALITY.  2597 

of  the  ampire  to  review  their  adjudications  as  to  the  require- 
ments of  these  laws. 

'^  It  does  not  appear  essential  to  consider  the  subsidiary  ques- 
tion as  to  what  force  is  to  be  given  to  the  formal  recognition 
of  the  American  citizenship  of  the  claimant  by  the  decree  of  the 
ultramarine  department  at  Madrid  of  November  23, 1873,  and 
by  the  accompanying  directions  of  the  proper  authorities  in 
Cuba.  The  umpire  cannot,  in  my  opinion,  entertain  the  claim 
that  a  certificate  of  naturalization  may  be  sufficient  to  invest 
the  individual  with  rights  of  citizenship  as  regards  the  country 
of  adoption,  and  yet  not  be  efifectual  as  to  the  country  of  origin. 
In  the  absence  of  any  restrictive  treaty  enforcing  resolution 
of  such  undesirable  conflicts  about  private  international  law, 
the  full  effect  intended  by  the  government  granting  a  certifi- 
cate of  naturalization  must  be  given  to  it  by  the  nmpife,  inas- 
much as  such  naturalization  is  not  impeached  for  fraud  or  for 
violation  of  public  international  law. 

^^  My  conclusion  is  that  the  claimant  has  a  standing  before 

the  American  and  Spanish  Commission  as  a  naturalized  Amer- 

can  citizen.^  ^ 

On  June  7, 1879,  the  arbitrators,  in  accord- 

•  J  1.  *!♦  ^i'"  awe®  ^itl^  t^is  decision,  awarded  the  claimant 
qiui  de  Poteitad.  ^ 

the  sum  of  $604.48  in  gold  coin  of  the  United 

States,  which  they  increased  on  the  4  th  of  October  to  the  sum 

of  $1,500. 

On  the  3d  of  May  1879  the  Marquis  de  Potestad  entered 

the  following  protest: 

"  At  the  meeting  of  the  commission,  held  on  the  19th  ultimo, 
the  decision  of  the  umpire  was  announced  in  the  case  of  Fer- 
nando Dominguez,  whose  claim  against  Spain  is  inscribed 
under  No.  32. 

*<  Whilst  not  intending  to  criticise  that  decision,  in  so  far  as 
it  rests  on  the  merits  of  the  case,  there  are,  nevertheless,  two 
propositions  laid  down  in  said  decision,  which,  if  they  were  to 
be  established  as  precedents,  would,  in  the  opinion  of  the 
undersigned,  deprive  Spain  of  one  of  the  principal  reservations 
made  in  her  behalf  by  the  convention  of  February  1871. 

"  The  propositions  alluded  to  are: 

"  *  Therefore,  the  construction  thus  given,  however  broad  it 
may  be  deemed,  must  be  followed  so  long  as  it  is  unimpeached 
and  unreversed  by  an  American  tribunal  of  superior  jurisdic- 
tion. The  tribunals  of  the  United  States  are  the  sole  inter- 
preters of  the  laws  of  the  country j  and  it  is  not  the  privilege  of 
the  umpire  to  review  their  adjudications  as  to  the  requirements 
of  these  latcs,    •    •    • 

"'The  umpire  can  not,  in  my  opinion,  entertain  the  claim 
that  a  certificate  of  naturalization  may  be  sufficient  to  invest 


»Ca8e  of  Fernando  Dominguez,  No.  32,  Span.  Com.  (1871),  April  16, 1879. 
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the  iadividual  with  rights  of  citizenship  as  regards  the  country 
of  adoption,  and  yet  not  be  effectual  as  to  the  country  of  ori- 
gin. In  the  absence  of  any  restrictive  treaty  enforcing  resolu- 
tions of  such  undersirable  conflict  about  private  international 
law,  the  full  effect  intended  by  the  government  granting  the  certi- 
ficate of  naturalization  must  he  given  to  it  by  the  umpire^  inas- 
much as  such  naturalization  is  not  impeachable  for  fraud  or  for 
violation  of  public  international  law,^ 

*^  It  would  be  a  breach  of  the  proprieties  that  govern  the  rela- 
tions between  the  arbitrators  in  a  commission  like  this  one  and 
the  umpire  for  the  undersigned  to  attempt  an  argument  on  any 
one  point  that  may  be  embraced  or  conveyed  in  a  judgment  of 
the  latter;  he  will  therefore  confine  himself  to  making  the 
following  statements : 

"  It  is  the  belief  of  the  undersigned  that  the  convention  in 
virtue  whereof  this  tribunal  deliberates  grants  to  Spain,  with 
all  its  logical  and  necessary  consequences,  the  right  to  review 
the  adjudications  of  the  courts  of  the  United  States  in  the 
matter  of  granting  certificates  of  naturalization,  and  that  such 
certificates,  whilst  they  may  be  held  as  valid  for  every  purpose 
in  the  United  States,  are  not,  from  the  mere  fact  of  their 
existence,  conclusive  upon  Spain. 

"  It  is  the  belief  of  the  undersigned  that  the  above-men- 
tioned right  and  privilege  constitutes  one  of  the  bases  of  the 
convention  of  February  1871,  in  accordance  with  which  all 
claims  are  to  be  considered. 

"  Every  judgment  given  within  the  bases  established  by  the 
convention  must  be  beyond  question  or  criticism. 

"  But  none  of  the  bases  themselves  can  be  set  aside  by  the 
members  of  this  commission. 

"  Now,  therefore,  inasmuch  as  it  is  the  firm  conviction  of 
the  undersigned  that  in  the  following  out  practically  of  either 
of  the  two  propositions  that  have  been  recited  serious  damage 
would  be  done  to  Spain  by  setting  aside  one  of  the  most  impor- 
tant safeguards  established  in  her  behalf  by  the  convention  of 
February  1871,  the  undersigned  deems  it  his  duty  to  declare 
that  he  can  not  agree  to  have  any  case  referred  to  the  umpire 
wherein  a  question  of  citizenship  may  be  involved,  until  he 
shall  have  referred  the  matter  to  the  Government  of  Spain, 
who  shall  determine,  together  with  the  other  high  contracting 
party — the  Government  of  the  United  States — the  exact  reach 
and  scope  of  the  right  conceded  to  Spain  to  traverse  an  allega- 
tion of  American  citizenship."  ^ 

YiewB  of  Hr  Evaru  ^^  *^®  result  of  the  course  taken  by  the  arbi- 
trator for  Spain,  the  reference  to  the  umpire 
of  the  following  cases,  in  which  the  question  of  naturalization 
was  involved,  was  suspended:  Felix  Govin  y  Pinto,  No.  9; 
Jos6  Garcia  Angarica,  No.  17;  Pedro  David  Buzzi,  No.  22; 


'  S.  Ex.  Doc.  86,  46  Cong.  2  seas. 
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Antonio  Maximo  Mora,  No.  48 ;  Magdalena  Farres  de  Mora, 
No.  49  J  Fausto  Mora,  No.  50;  Jos^  M.  Macias,  No.  52. 

On  the  Oth  of  February  1880  the  Spanish  minister  at 
Washington  brought  the  protest  of  the  Marquis  de  Potestad 
to  the  attention  of  the  Secretary  of  State,  Mr.  Evarts,  who 
replied  on  the  4th  of  March. 

In  this  reply  Mr.  Evarts  said  that  he  saw  no  reason  to  '*  seek, 
by  any  new  definition  of  its  powers,  either  to  restrict  the  func- 
tions or  diminish  the  authority  of  the  commission  of  arbitra- 
tion." Th^  Government  of  the  United  States  had,  said  Mr. 
Evarts,  from  the  first  considered,  as  it  still,  maintained,  that 
the  commission  established  under  the  convention  of  1871  was 
^^an  independent  judicial  tribunal  possessed  of  all  the  powers 
and  endowed  with  all  the  properties  which  should  distinguish 
a  court  of  high  international  jurisdiction,  alike  competent,  in 
the  jurisdiction  conferred  upon  it,  to  bring  under  judgment 
the  decisions  of  the  local  courts  of  both  nations,  and  beyond 
the  competence  of  either  government  to  interfere  with,  direct, 
or  obstractrits  deliberations.''  In  this  view,  the  United  States 
had,  said  Mr.  Evarts,  felt  bound,  in  accordance  with  the  stip- 
ulations of  the  seventh  article  of  the  agreement,  to  "accept 
the  awards  made  in  the  several  cases  submitted  to  the  said 
arbitration  as  fiual  and  conclusive.''  In  no  case  had  the  right 
been  denied  to  Spain  to  traverse  the  allegation  of  American 
citizenship,  and  to  "  support  such  denial  on  the  part  of  Spain 
by  admissible  evidence  going  to  show  that  the  proofs  adduced 
in  maintenance  of  the  claimant's  demand  to  be  considered 
citizens  of  the  United  States  were  on  their  face  inadmissible,  or 
that  they  were  unworthy  of  credit  because  of  a  taint  of  fraud 
in  the  proceedings  of  naturalization  from  which  the  documents 
emanated,  or  that,  taken  together,  such  proofs  were  insuf&cieut 
to  establish  the  demand  of  American  citizenship  put  forth  by 
this  government  on  behalf  of  the  claimant."  Mr.  Evarts  con- 
tinued : 

"  If,  therefore,  the  decision  of  the  umpire  on  the  question 
of  Dominguez'  acquired  American  citizenship  had  been  other- 
wise than  it  was;  had  it,  in  other  words,  been  declared  by  the 
umpire  that  Mr.  Dominguez  had  never  in  fact  acquired  American 
citizenship,  or  having  acquired  such  citizenship  had  subse- 
quently renounced  it,  the  United  States  would  have  felt 
equally  bound  to  accept  such  decision  of  the  umpire  as  the 
final  and  conclusive  determination  of  the  question  by  the  com- 
mission.   ♦    •    ♦     It  becomes  in  this  view  of  the  authority  of 
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the  tribunal  to  fix,  not  only  the  general  scope  of  evidence  and 
argument  it  will  entertain  in  the  discussion  both  of  tl  e  merits 
of  each  claim  and  of  the  claimant's  American  citizenship,  but 
to  pass  upon  every  offer  of  evidence  bearing  upon  either  issue 
that  may  be  made  before  it,  entirely  unnecessary,  and  there- 
fore entirely  unsuitable,  for  me  to  enter  upon  any  discussion 
of  either  the  jurisprudence  that  should  govern  the  decisions  of 
the  tribunal,  or  of  the  reach  of  the  jurisdiction  accorded  by 
the  convention  of  1871.  All  these  topics  are  to  be  judicially 
treated  and  judicially  decided  by  the  tribunal,  and  the  two 
governments  are  to  accept  the  *  awards  made  in  the  several 
cases  submitted  to  the  said  arbitration  as  final  and  conclusive, 
and  will  give  full  effect  to  the  same,'  as  expressed  in  the  seventh 
article  of  the  convention.  *  »  »  I  sincerely  hope  that  the 
views  I  have  had  the  honor  to  submit  to  you  may  satisfy  you 
that  the  contention  on  the  citizenship  of  the  claimants,  depend- 
ent upon  naturalization,  is  as  fully  a  question  of  judicial  deter- 
mination for  the  tribunal  in  respect  to  the  admissibility  of 
evidence,  its  relevancy  and  its  weight,  and  in  respect  to  the 
rules  of  jurisprudence  by  which  it  is  to  be  determined,  as  any 
other  question  in  controversy  in  the  cases.  •  »  *  The  con- 
clusions which  I  have  formed  upon  this  subject  result  in  the 
expectation  that  the  rights  secured  by  the  convention  to 
claimants  whose  cases  have  been  laid  before  the  tribunal  by 
this  government  will  no  longer  be  delayed  or  interrupted  in 
their  presentation  by  the  obstruction  interposed  by  the  Spanish 
arbitrator  to  their  due  course  of  consideration  and  determina- 
tion as  prescribed  by  the  convention," 

On  the  17th  of  March  the  Spanish  minister 
Besignatioii  of  Baron  addressed  another  note  to  Mr.  E  varts,  in  which 
he  said  that,  as  the  two  governments  were  in 
agreement  on  essential  points,  he  hoped  they  would  come  to  an 
understanding  as  to  the  *' means  of  a  better  and  more  complete 
observance  of  the  terms  and  of  the  spirit "  of  the  convention 
of  1871,  as  soon  as  he  had  received  the  instructions  of  the 
Spanish  Government.  While  the  matter  was  thus  pending, 
Baron  Blanc,  on  the  27th  of  April  1880,  being  on  the  point  of 
leaving  the  United  States  for  an  indefinite  absence,  resigned. 
On  the  4th  day  of  May  the  Spanish  minister  addressed  a 
note  to  Mr.  Bvarts,  in  which  he  said  that,  as  he  was  about  to 
make  a  further  reply  to  the  hitter's  note  of  the  4th  of  March, 
in  pursuance  of  instructions  received  from  his  government,  he 
was  informed  of  the  resignation  of  Baron  Blanc.  The  minister 
then  said : 

"The  undersigned  being  always  desirous  of  avoiding  all  un- 
necessary discussion,  considers  that,  as  that  which  was  begun 
by  his  note  of  the  9th  of  February  last  had  for  its  principal 
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object  the  combatting  of  the  mistaken  view  of  Baron  Blanc, 
who  believed  himself  incompetent  to  decide  in  regard  to  the 
decrees  of  the  local  tribunals  of  both  countries,  with  the  resig- 
nation of  his  charge  by  that  gentleman,  disappears  the  neces- 
sity of  continuing  this  correspondence,  since  indeed  there  is 
demonstrated  by  the  contents  of  the  note  already  referred  to 
and  that  of  the  Hon.  Secretary  of  State  of  the  4th  of  March, 
the  perfect  conformity  which  exists  between  the  views  of  the 
Government  of  the  United  States  and  that  of  His  Majesty  the 
King,  in  regard  to  the  special  character  of  the  commission  of 
arbitration,  and  in  regard  to  the  attributes  which  were  con- 
ceded to  it  by  the  convention  of  1871,  placing  it  in  a  certain 
manner  above  and  beyond  the  reach  of  the  tribunals  of  either 
country.  As  this  conformity  is  a  sufficient  guaranty  that  all 
the  rights  which  both  governments  propose  to  protect  by  that 
convention  will  remain  intact,  the  commisuon  of  arbitration 
may  continue  its  labors  without  any  interruption  so  soon  as 
the  Hon.  Secretary  of  State  shall  have  the  goodness  to  name  a 
successor  to  the  respectable  and  illustrious  Mr.  Segar,'  in  or- 
der that  both  arbitrators  being  agreed,  they  can  designate  the 
person  who  shall  succeed  Baron  Blanc.'' 

On  May  27,  1880,  Count  Carl  Lewenhaupt 
Count  i^OThaupt  «Q^ceeded   Baron   Blanc  as  umpire.    In  due 
as  umpire. 

time  the  contested  cases  involving  the  ques- 
tion of  naturalization  were  certified  to  the  new  umpire,  and  an 
elaborate  discussion  of  the  principles  of  citizenship  ensued.     * 
On  September  5,  1880,  Mr.  McPherson,  the 
\^  advocate  for  Spain,  submitted  to  the  umpire  a 

printed  brief,  entitled  "In  the  Matter  of  the 
Claims  of  the  Naturalized  Cubans,''  in  which  he  fully  set  forth 
his  views  as  to  citizenship  within  the  meaning  of  the  agree- 
ment of  February  li^,  1871.  In  opposition  to  the  doctrine 
maintained  by  the  advocate  for  the  United  States  in  the  case 
of  Dominguez,  that  a  person  could  have  but  a  single  national- 
ity, Mr.  McPherson  took  the  ground  that  there  might  be  a 
double  citizenship,  or  national  character.  In  support  of  this 
view  he  cited  the  opinion  of  Attorney-General  Bates  (10  Op. 
328);  Alexander's  case  (British  and  Am.  Cora.,  1871);  Drum- 
mond's  case  (2  Knapp's  P.  C.  295);  despatch  of  Mr.  Cr^mp 
ton  (Report  of  Royal  Commission  on  Naturalization  and  Alle- 
giance, 18G9,  p.  74);  opinion  of  the  Attorney-General  (13  Op. 
90);  2  Kent's  Comm.  43;  Inglis  v.  The  Trustees  of  the  Sailors^ 
Snug  Harbor  (3  Peter's  IJ.  S.  99;  Shanks  v.  Dupont  (Id.  242); 
Lawrence's  Wheaton  (2d  Ed.  919) ;  opinion  of  Attorney-General 

•  Mr.  Segar,  arbitrator  for  the  United  States,  died  on  April  30,  1880. 
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Gushing  (8  Op.  139);  For.  Eel.  1873,  p.  1294;  case  of  Liaiio 
(S.  Ex.  Doc.  38,  36  Cong.  1  sess.  pp.  224,  230);  ca6e  of  Lar- 
gomarsino  (For.  Rel.  1878,  pp.  458,  462,  474);  Steinkauler's 
case,  opinion  of  Attorney-General  Pierrepont  (15  Op.  15);  cir- 
cular of  the  Secretary  of  State,  May  2,  1871  (For.  Rel.  1871, 
p.  24). 

On  the  strength  of  these  authorities  Mr.  McPherson  expressed 
a  confident  belief  that  he  had  disposed  of  *<the  arrogant  doc- 
trine that  naturalization  in  the  United  States  puts  an  end  to 
the  rightful  jurisdiction  of  the  native  sovereign  over  his  subject, 
when  that  subject  returns  to  his  native  land,"  as  well  as  of  the 
"  still  more  objectionable''  doctrine,  enunciated  by  the  advocate 
for  the  United  States  in  the  case  of  Dominguez,  that  the  judg- 
ment of  the  country  of  adoption,  speaking  through  its  appro- 
priate department,  whetber  executive,  legislative,  or  judicial, 
as  to  whether  an  alien  has  been  admitted  to  citizenship,  was 
conclusive  upon  the  country  of  origin  as  well  as  upon  all  other 
countries. 

By  the  constitution  of  Spain  of  1845,  said  Mr.  McPherson, 
it  was  provided  that  ^«  the  quality  of  Spaniard  is  lost  by  acquir- 
ing naturalization  in  a  foreign  country,  and  accepting  employ- 
ment from  another  government  without  permission  of  the 
King."  It  was  contended,  on  the  part  of  the  claimants,  that 
under  this  provision  the  naturalization  of  a  Spaniard  ipso  facto 
terminated  his  allegiance  to  his  native  country.  To  this  con- 
tention, Mr.  McPherson  replied: 

"We  have  seen  that  naturalization,  to  discharge  a  man  from 
his  allegiance,  must  have  the  consent  of  the  sovereign ;  and  the 
provision  in  theconstitution  of  1845doe8  not  purportto  give  that 
consent,  but  punishes  the  act  done  without  the  King's  consent; 
thus  the  provision  of  the  constitution  of  1845  is  penal,  and  only 
deprives  the  man  of  hid  civil  rights.  On  this  subject,  Mr.  Abbott, 
in  his  observations  on  expatriation,  prepared  for  the  British 
Government,  and  laid  before  Parliament,  cited  at  page  1248  of 
Foreign  lielations  of  1873,  says:  'There  are  two  conflicting 
principles  of  expatriation,  the  coniinentaV  (of  course,  says  Mr. 
McPherson,  including  Spain)  'which  punishes  emigration  by 
loss  of  civil  rights,  but  does  not  necessarily  admit  that  such 
emigration  can  free  the  emigrant  from  the  obligations  of  his 
native  nationality;  and  the  American  doctrine  which  claims  for 
the  subjects  of  other  countries  (but  does  not  grant  by  law  to 
Americans)  the  right  to  free  expatriation.' 

"But  this  question  is  set  at  rest  by  the  royal  decree  of 
November,  17, 1852.    Article  45  declares: 

"  'The  alien  who  may  obtain  naturalization  in  Spain,  as  well 
as  the  Spaniard  who  may  obtain  it  in  the  territory  of  another 


Digitized  by  VjOOQ  IC 


NATIONALITY.  2603 

power,  without  the  knowledge  and  authorization  of  his  (respec- 
tive) government,  will  not  free  himself  from  the  obligations 
which  were  incident  to  his  primitive  nationality,  although  the 
subject  ot  Spain  loses,  in  other  respects,  the  quality  of  Spaniard 
in  accordance  with  the  provision  in  paragraph  5,  Article  1.  of 
the  Constitution  of  the  Monarchy. 

** '  In  consequence  of  this  declaration,  when  an  alien  has  nat- 
uralized himself  in  Spain,  without  the  authorization  of  his  gov- 
ernment, and  claims  by  this  means  to  exempt  himself  from  the 
obligation  of  military  service,  or  others  which  may  belong  to  the 
country  of  origin  {patria  primitiva)^  the  Spanish  Government 
will  not  sustain  the  exemption ;  as,  in  like  manner,  it  will  not 
recognize  it  in  a  Spaniard  who  may  allege  a  change  of  nation- 
ality without  having  obtained  the  authorization  aforesaid.' 
(Colleccion  Legislativa  de  Espaiia,  1862,  vol.  3,  p.  489.) 

"  It  has  been  objected  that  this  declaration  does  not  apply 
to  Cuba  because,  by  article  41  of  the  decree  of  1852,  Cuba  is 
excluded  from  the  operation  of  that  decree. 

"The  decree  of  1852  purports  to  classify  and  settle  the  con- 
dition, obligations  and  rights  of  aliens;  and  this  being  done  in 
forty  articles,  a  new  chapter  (V),  entitled  *disposiciones  gen- 
erates,' begins  with  article  41,  which  declares  'that  all  the  dis- 
positions of  the  present  decree  are  applicable  only  to  the 
peninsula  and  the  adjacent  islands,  the  dispositions  which 
govern  foreigners  in  the  provinces  beyond  seas  remaining  in  full 
force  and  vigor;'  and  thereafter  follow  four  other  general  pro- 
visions, the  last  of  which  (art.  45)  I  have  quoted. 

"The  naturalization,  which  this  decree  refuses  to  recognize, 
is  that  obtained  by  a  Spaniard  *in  the  territory  of  another 
power'  and  could  not  be  obtained  in  Spain  or  Cuba;  and  it 
can  not  be  contended  that  a  man  bom  in  Cuba  is  not  a  Span- 
iard ;  hence,  whatever  may  be  said  as  to  the  application  of  this 
decree  to  Cuba,  it  can  not  be  contended  that  the  declaration  in 
the  45th  article  does  not  apply  to  Spaniards  born  in  Cuba  and 
naturalized  in  the  United  States. 

"  The  objection  that  this  decree  does  not  apply  to  Cuba  pro- 
ceeds on  the  theory  that  the  naturalization  of  a  Spanish  subject, 
which  could  not  be  recognized  in  Spain,  would  be  recognized 
in  Cuba.  A  practical  answer  to  this  theory  is  found  in  the  case 
of  Liano  already  cited,  and  in  the  case  of  Covin  before  this 
commission  (No.  9),  where  the  consul-general  of  the  United 
States  at  Havana  forwards  a  report  upon  Covin  in  which  it  is 
distinctly  stated  that 'though  he  may  by  some  means  have 
acquired  a  nationality  in  the  United  States,  still,  examined 
from  a  Spanish  poiiit  of  view,  which  is  the  only  one  which  can 
be  admitted  here,  his  case  is  comprehended  in  the  royal  decree  of 
November  17, 1852,  Art.  45.' 

"In  Lawrence's  Wheaton  (second  annotated  edition),  p.  928, 
the  communication  of  the  captain-general  of  Cuba,  in  the  case 
of  Liano,  setting  up  the  4r)th  article  of  the  decree  of  1852,  as 
in  force  in  Cuba,  is  cited  as  illustrating  the  application  of  the 
Spanish  law. 
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"Thus,  besides  the  reason  of  the  thing,  we  have  the  author- 
ity of  the  captain-general  of  Cuba,  the  consul-general  of  the 
United  States  at  Havana,  and  an  eminent  American  publicist 
for  the  application  of  the  45tli  article  of  the  decree  of  1852,  to 
Cuba  and  Cubans,  while,  so  far  as  1  know,  it  has  never  been 
decided  by  any  Spanish  or  other  authority  that  article  45  does 
not  extend  t^o  all  naturalization  obtained  abroad  and  attempted 
to  be  made  effective  in  Cuba." 

As  to  the  effect  of  double  allegiance  on  claims,  Mr.  McPher- 
son  referred  to  Alexander's  case  (British  Com.  1871);  Drum- 
mond's  case  (2  Knapp's  P.  C.  295);  case  of  the  Ann  (For.  Rel. 
1873,  p.  1365);  Steinkauler's  case  (16  Op.  15). 

Having  thus,  as  he  contended,  shown  that,  independently 
of  any  agreement,  a  native-born  subject  of  Spain  could  not 
maintain  a  claim  against  the  Spanish  Government  for  acts 
done  in  the  Spanish  dominions,  notwithstanding  that  he  had 
been  naturalized  in  the  United  States,  Mr.  McPherson  pro- 
ceeded to  consider  the  effect  of  the  agreement  of  February  12, 
1871.  This  agreement,  said  Mr.  McPherson,  was  peculiar  in 
specially  providing  for  an  examination  of  the  right  of  claim- 
ants to  appear  before  the  commission,  and  in  empowering  the 
arbitrators  to  refuse  that  right.  The  history  of  the  insertion 
of  this  provision  would  be  found  in  the  volume  of  Foreign 
Relations,  1871,  pp.  697-774.  From  the  correspondence  there 
published,  Mr.  McPherson  argued  that  it  was  the  intention  of 
the  parties  to  the  agreement  of  February  12, 1871,  while  recog- 
nizing naturalization  in  the  United  States,  to  exclude  from  the 
benefits  of  the  convention  all  persons  '^who  had  been  natural- 
ized in  the  United  States  without  having  fulfilled  the  condi- 
tions prescribed  by  law,  or  who,  having  been  duly  naturalized, 
voluntarily  or  involuntarily  lost  their  citizenship.'^ 

Mr.  McPherson  maintained  that  this  understanding  was  in 
conformity  with  the  principles  of  justice  and  equity  as  well  as 
with  the  laws  of  the  United  States,  and  that  even  if  such  an 
understanding  had  not  been  expressed,  yet  the  convention 
ought  to  be  construed  in  that  sense.  It  was  the  purpose  of  the 
parties  to  protect  emigrants^  who  were  described  by  Vattel  as 
persons  "who  quit  the  country  from  a  lawful  reason,  with  the 
design  to  settle  elsewhere,  and  take  their  families  and  their 
fortunes  with  them."  ^  It  was  notorious  that  the  process  of 
naturalization  had  been  abused  in  the  United  States,  and  that 
many  persons  not  entitled  to  be  naturalized  had  been  admitted 


'  Vattel,  B.  1,  ch.  19,  sees.  220-224. 
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to  citizenship.  An  investigation  lately  made  by  a  committee 
of  Congress  in  New  York  City  had,  said  Mr.  McPherson, 
shown  that  a  judge  had  in  a  single  day  admitted  to  citizenship 
2,543  persons,  which  was  at  the  rate  of  250  persons  an  hoar,  or 
1  person  in  every  15  seconds.  Another  judge  had  on  the  same 
day  naturalized  2,077  persons.  It  was  obvious  that  a  judge 
could  not,  under  such  circumstances,  make  any  inquiry  into 
the  cases  before  him,  or  hear  any  evidence  as  to  the  qualifica- 
tions of  the  applicants  for  citizenship.  In  this  relation,  Mr. 
McPherson  also  cited  Foreign  Eelations,  1877,  p.  246;  1878, 
p.  233. 

Mr.  McPherson  contended  that,  in  view  of  such  facts  as 
these,  as  well  as  of  the  principle  that  the  e£fect  to  be  given 
to  foreign  judgments  was  a  matter  of  comity  in  cases  where  it 
was  not  regulated  by  treaty,  the  judgment  of  naturalizatioh 
could  not  be  considered  as  conclusive  on  the  whole  world,  even 
if  it  could  be  considered  as  a  judicial  proceeding.^ 

The  advocate  for  the  United  States,  said  Mr.  McPherson,  con- 
tended that  the  rules  of  evidence  which  governed  tribunals  in 
the  United  States  must  govern  the  commission.  The' advocate 
for  Spain  might  argue  with  equal  force  that  Spanish  laws  and 
rules  should  govern.  But,  in  reality,  the  commission  was  an 
exterritorial  court,  governed  by  the  statutes  of  neither  party. 
In  contemplation  of  law  it  sat  in  Washington  no  more  than  in 
Madrid.  To  admit  the  rules  of  evidence  of  both  countries 
would  only  lead  to  irreconcilable  conflicts.  The  arbitrators 
could  be  safe  only  in  acknowledging  the  guides  given  by  the 
convention  itself,  the  "public  law,  the  treaties  between  the  two 
countries,  and  these  present  stipulations.''* 

As  to  the  forfeiture  or  relinquishment  of  citizenship,  Mr. 
McPherson  referred  to  a  circular  of  the  Secretary  of  State,  of 
October  14, 1869,  which  was  referred  to  in  a  note  of  Mr.  Sickles 
to  Mr.  Martos,  of  January  8, 1871.  In  this  circular,  the  Secre- 
tary of  State  said : 

"Should  passports  or  other  protection  be  asked  for  such 
persons  (naturalized  citizens),  it  will  be  the  duty  of  the  officer 


^Kent's  Comm.  vol.  2,  p.  120;  Phillimore,  Private  Int.  Law,  vol.  1,  p. 
182;  Supreme  Court  of  the  United  States,  6  Cranch,  182;  Phillimore's  Int. 
Law,  vol.  if  pp.  654, 662, 668 ;  Smith's  Leading  Cases,  vol.  2,  p.  448 ;  Gaston 
de  Brimoni  v.  Penmmaii,  10  Blatchf.  C.  C.  R.  436. 

*  Wharton's  Conflict  of  Laws,  sees.  207-208;  Circular  of  the  Department 
of  State,  May  2,  1871;  For.  Rel.  1871,  p.  24;  Annual  Message  of  the  l^esi- 
dent,  December  1874;  Id.  1875;  Id.  1876. 
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to  satisfy  himself  that  they  have  done  nothing  to  forfeit  their 
acquired  rights,  for  a  naturalized  citizen  may,  by  returning  to 
his  native  country  and  residing  there  with  an  evident  intent 
to  remain,  or  by  accepting  offices  there  inconsistent  with  his 
adopted  citizenship,  or  by  concealing  for  a  length  of  time  the 
fact  of  his  naturalization,  and  passing  himself  as  a  citizen  or 
subject  of  his  native  country  until  occasion  may  make  it  his 
interest  to  ask  the  intervention  of  the  country  of  his  adoption, 
or  in  other  ways  which  may  show  an  intent  to  abandon  his 
acquired  rights,  so  far  resume  his  original  allegiance  as  to 
absolve  the  government  of  his  adopted  country  from  the  obli- 
gation to  protect  him  as  a  citizen  while  he  remains  in  his  native 
land.'' 

As  to  the  evidence  that  would  establish  an  intent  to  remain 
in  Cuba,  Mr.  McPherson  quoted  from  a  letter  of  Mr.  Fish, 
Secretary  of  State,  in  the  case  of  John  B.  Honard, '  the  follow- 
ing passage: 

<^A  formal  act  or  declaration  is  not  essential  to  effect  the 
renunciation  of  the  nationality  of  birth.  If  Dr.  Houard  had 
desired  to  renounce  his  nationality  of  birth,  it  was  not  necessary 
for  him  to  do  more  than  he  actually  did  in  quitting  the  United 
States,  establishing  himself  permanently  in  Cuba,  and  making 
that  island  his  residence  without  any  declared  or  fixed  inten- 
tion to  return  to  the  United  States,  and  without  discharging, 
during  his  long  residence  there,  any  duty  of  a  citizen  of  the 
United  States,  and  appearing  ostensibly  as  a  Spanish  subject." 

Also,  from  the  report  of  Mr.  Webster,  Secretary  of  State,  to 
the  President,  December  23,  1851,  in  the  case  of  John  S. 
Thrasher,^  a  native  citizen  residing  in  Cuba,  the  following  pas- 
sages: 

"The  general  rule  of  public  law  is  that  every  person  of  full 
age  has  a  right  to  change  hisdomicil,  and  it  follows  that  if  he 
removes  to  another  place  with  the  intention  of  making  that  his 
permanent  residence  or  his  residence  for  an  indefinite  period, 
it  instantly  becomes  his  place  of  domicil;  and  this  is  so  not- 
withstanding he  may  entertain  a  floating  intention  of  return- 
ing to  his  original  residenjt.  or  citizenship  at  some  future  per 
iod.  »  »  »  And  a  x>erson  found  residing  in  a  foreign 
country  is  presumed  to  be  there  animo  manendi,  or  with  the 
purpose  of  remaining;  and  to  relieve  himself  of  the  character 
which  this  presumption  fixes  upon  him,  he  must  show  that  his 
residence  was  only  temporary,  and  accompanied  all  the  while 
with  a  fixed  and  definite  intention  of  returning." 

'H.  Ex.  Doc.  No.  223,  42  Cong.  2  sess.  p.  29. 
2  6  Webster's  Works,  522-623. 
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In  coDclusioB,  Mr.  McPherson  said : 

^^  Believing  the  true  construction  of  the  convention  to  be  that 
which  I  have  here  contended  for;  whenever  a  claimant  born  in 
the  Spanish  dominions  shall  offer  in  proof  of  his  .American 
citizenship  a  regular  and  properly  attested  record  of  his 
naturalization  in  the  United  States,  I  shall  present  to  your 
excellency  such  evidence  as  I  may  be  able  to  obtain,  to  prove 
that  the  claimant  did  not  reside  within  the  United  States  dur- 
ing the  five  years  preceding  the  ceremony  of  his  naturaliza- 
tion, but  that,  on  the  contrary,  he  resided  during  some  portion 
of  the  time  in  Cuba.  The  proof  of  his  residence  there  will  be 
his  personal  presence  there,  his  having  a  home  there,  his  car- 
rying on  business  there,  and  generally,  if  not  always,  such 
business  as  in  Spanish  law  is  considered  to  distinguish  a  per- 
manent resident;  and  that  he  had  no  such  residence  or  occu- 
pation in  the  United  States.  If  your  excellency  shall  find  this 
evidence  sufficient  to  prove  what  it  is  intended  to  prove,  1 
shall  confidently  expect  an  award  in  favor  of  Spain  rejecting 
the  claim. 

"  So,  too,  in  every  case  I  shall  present  to  your  excellency 
such  evidence  as  I  may  be  able  to  obtain  to  prove  that  the 
claimant,  after  being  naturalized  in  the  United  States,  re- 
turned to  Cuba  and  took  up  his  residence  there  without  any 
declared  intention  to  return,  and  if  I  shall  show  that  the  resi- 
dence had  the  usual  indications  of  permanency,  and  if  the 
claimant  shall  not  prove  his  intent  to  return,  I  shall  con- 
fidently expect  an  award  in  favor  of  Spain  rejecting  the  claim. 

"  So,  too,  in  every  case  I  shall  present  to  your  excellency 
such  evidence  as  I  may  be  able  to  obtain  to  prove  that  the 
claimant,  after  being  naturalized  in  the  United  States,  re- 
turned to  Cuba  and  resided  there,'concealing  his  naturaliza- 
tion and  passing  himself  for  a  Spanish  subject;  and  if  it  shall 
appear  that  said  claimant  was  guilty  of  such  concealment,  I 
shall  confidently  expect  an  award  in  favor  of  Spain  rejecting 
the  claim. 

"The  claims  of  the  naturalized  Cubans  before  this  commis- 
sion constitute  more  than  four-fifths  of  the  whole,  and  are  the 
only  claims  on  account  of  the  embargo  of  estates.  The  claims 
of  naturalized  citizens  of  other  nativities  constitute  another 
and  much  smaller  class,  and  the  claims  of  native  Americans 
are  the  least  of  all.  As  i  have  already  remarked,  no  embargo 
was  ever  issued  against  a  native  American." 

The  views  of  Mr.  McPherson  were  answered 
^^"?^^        '    in  a  printed  brief  by  Mr.  Durant,  advocate  for 
the  United  States.     Mr.  Durant  contended 
that  the  commission  was  invested  "with  no  appellate  juris- 
diction whatever''  over  judgments  of  American  courts  natu- 
ralizing aliens.     The  agreement  of  Feburary  12,  1871,  in 
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declariug  that  ^Hhe  Spanish  Governmeut  may  traverse  the 
allegation  of  American  citizenship,  and  therefore  competent 
and  suflScient  proof  will  be  required,"  meant  nothing  more 
than  "the  right  to  call  for  a  copy  of  the  judicial  act  of  natu- 
ralization." The  agreement  itself  was  made  exclusively  by 
the  executive  departments  of  the  two  governments,  neither  of 
which  was  authorized  to  exercise  the  power  of  reviewing  the 
decisions  of  their  courts.*  Moreover,  the  conclusive  character 
of  decrees  of  American  courts  admitting  aliens  to  citizenship 
had  been  settled  by  the  umpires,  M.  Bartholdi  and  Baron 
Blanc,  and  their  decision  was  to  be  considered  as  definitive. 

The  naturalization  of  aliens,  said  Mr.  Durant,  was  a  practice 
adopted  by  all  civilized  nations  in  modern  times.  The  act  by 
which  an  alien  was  made  to  become  a  citizen  was  one  of  a  purely 
domestic  character.  No  two  nations  exactly  agreed  in  the 
manner  in  which  aliens  might  be  naturalized.  Each  nation  in 
its  sovereign  capacity  determined  that  question  for  itself.  The 
mode  of  naturalizing  aliens  in  Cuba  itself  was  duly  prescribed.^ 
The  naturalization,  therefore,  accorded  to  an  inhabitant  by 
one  nation  must  be  respected  by  every  other  nation.^ 

The  statutes  of  the  United  States,  said  Mr.  Durant,  pre- 
scribed certain  conditions  of  admission  to  citizenship,  and  the 
compliance  with  those  conditions  was  to  be  shown  "to  the 
satisfaction  of  the  court"  by  which  the  alien  was  admitted 
to  citizenship.  What  would  satisfy  the  mind  of  the  judge 
was  a  question  for  him,  exclusively,  to  answer.  If  the  claimant 
should  assert  a  title  to  land,  an  international  tribunal  would 
have  to  determine  the  question  of  title  according  to  the  law  of 
the  country  where  the  land  was  situated.  By  the  law  of  the 
United  States,  anyone  who  purchased  land  of  the  government 
received  as  evidence  of  his  ownership  an  instrument  in  writing 
called  a  patent.  This  patent  was  conclusive  evidence  against 
the  government  and  all  others.     Would  it  not  be  deemed  con- 


'  For.  Rel.  1875,  vol.  1,  pp.  577-579;  WiUiams,  Attorney-General,  14  Op. 
509;  Letter  of  Mr.  Calderou  y  Collantes,  minister  of  state,  to  Mr.  Cashing, 
February  9,  1876,  saying:  **  His  Majesty,  •  *  *  seeing  that  the  Span- 
ish laws  do  not  concede  to  the  executive  power  the  right  of  annuUing 
sentences  made  executory,"  etc. 

^Zaniora,  Biblioteca  de  legislacion  ultramarina,  articulo  '^colonizacion," 
vol.  2,  p.  247. 

3  L' Affaire  Bauffremont,  Journal  du  Palais,  1876,  pp.  981,  966,  988,  989; 
Journal  du  Droit  Int.  Privi^,  1876;  Calvo,  Le  Droit  Int.  (1870),  vol.  1,  p.  90. 
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elusive  before  an  international  tribanal  ?  In  the  same  way  the 
courts  of  the  United  States  held  that  a  certificate  of  naturali- 
zation was  conclusive,  and  this  view  must  necessarily  be  taken 
by  other  authorities  called  to  pass  upon  the  question  of  Ameri- 
can citizenship.  The  decree  which  changed  the  status  of  an 
individual  and  converted  him  from  the  citizenship  of  one 
country  to  that  of  another  was  a  judgment  in  rem,  and  such  a 
judgment  was  by  public  law  of  universal  obligation.^ 

Mr.  Dnrant  argued  that  under  the  agreement  of  1871  Spain 
might  deny  that  there  existed  such  a  court  as  that  by  which  a 
certificate  of  naturalization  purported  to  have  been  issued,  or 
might  allege  that  the  signature  of  the  clerk  or  attesting  officer 
or  the  seal  of  the  court  was  forged,  as  occurred  in  the  Mexican 
commission  in  the  cases  of  Naphegyi  v.  Mexico,  Nos.  399  to  407, 
inclusive.  Such,  Mr.  Durant  contended,  was  the  whole  extent 
of  the  signification  of  the  words  "traverse  the  allegation  of 
American  citizenship,''  found  in  the  agreement. 

Turning  to  the  requirements  of  the  laws  of  the  United  States 
on  the  subject  of  naturalization,  Mr.  Durant  discussed  the  ques- 
tion of  residence.  The  act  of  Congress  of  March  3,  1813  (2 
Stats,  at  L.  811),  required  the  applicant  for  citizenship  to  have 
resided  continuously  in  the  United  States  for  a  term  of  five 
years  next  preceding  his  naturalization,  "without  being  at  any 
time  during  the  said  five  years  out  of  the  territory  of  the  United 
States."  By  the  act  of  June  26, 1848  (9  Stats,  at  L.  240),  this 
last  clause  was  repealed,  and  the  applicant  was  permitted  to 
leave  the  territory  without  forfeiting  his  residence.  This  per- 
mission to  be  absent,  said  Mr.  Durant,  was  "unrestricted  as 
to  cause  or  duration."  "  Whether,"  said  Mr.  Durant, "  the  alien 
be  absent  for  business,  or  pleasure,  or  for  a  longer  or  shorter 
time,  if  the  court  is  satisfied  that  he  went  away  with  the  inten- 
tion of  returning,  and  consequently  did  not  abandon  his  resi- 
dence, he  may  be  lawfully  naturalized.^ 

Mr.  Durant  further  contended  that  the  concession  to  Spain, 
by  the  agreement  of  February  12, 1871,  of  the  right  to  trav- 
erse the  allegation  of  American  citizenship  did  not  invest  the 
commission  with  power  to  reopen  the  question  of  citizenship, 
where  the  claimant's  quality  as  an  American  citizen  had  been 
recognized  by  the  Spanish  Government. 

>  Story,  Conflict  of  Laws,  ^  593,  594. 

*  In  support  of  this  proposition  Mr.  Daraut  cited  Mitchell  v.  United  States, 
21  WaUace,  253,  which  relates  to  the  subject  of  domioil. 
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As  to  the  question  of  the  right  of  a  Spanish  subject  to  ex- 
patriate himself  without  the  consent  of  his  sovereign,  Mr, 
Durant  maintained  that  the  views  of  the  advocate  for  Spain 
were  untenable,  because  the  royal  decree  of  1852  was  not  ap- 
plicable to  the  transmarine  provinces.  But,  assuming  that 
the  transmarine  provinces  were  not  excepted,  and  that  the 
royal  decree  of  1852  did  forbid  a  native  of  Cuba  to  be  natural- 
ized in  a  foreign  country  without  the  consent  of  his  sovereign, 
it  could  not  affect  the  present  commission,  since  the  agreement 
of  1871  expressly  recognized  the  naturalization  of  Spanish 
subjects  in  the  United  States.  More  than  this,  the  consent 
of  the  Spanish  sovereign  was  not  required  by  the  laws  of  the 
United  States,  nor  could  it  be  deemed  a  condition  of  natnraUza- 
tion  in  any  country.  As  to  the  position  of  the  United  States 
on  the  subject  of  expatriation,  Mr.  Durant  cited  the  act  of 
Congress  of  July  27,  1868  (15  Stats,  at  L.  p.  223);  Mr.  Marcy, 
Secretary  of  State  (S.  Ex.  Doc.  No.  38,  36  Cong.  1  sess.  p. 
198);  Mr.  Cass,  Secretary  of  State  (Id.  p.  133);  Mr.  Bancroft, 
minister  to  England  (Id.  p.  159);  Murray  v.  The  Charming 
Betsey  (2  Cranch,  64, 119);  Cicero,  Pro  Balbo,  XI.  CXXIII. 
With  his  argument  Mr.  Durant  submitted 

™  Bo^ffuea'  ^^  *  memorandum  by  Mr.  J.  I.  Eodriguez  on  the 
naturalization  of  aliens  in  Spain,  the  denatu- 
ralization of  Spaniards,  and  the  regaining  of  the  Spanish 
character  once  lost.  In  this  memorandum  it  was  maintained 
that  Spain  had  never  entertained  the  doctrine  of  perpetual 
allegiance,  and  that  she  allowed  her  subjects  to  give  up  at 
their  own  pleasure  their  Spanish  nationality  and  character. 
The  decree  of  November  17,  1852,  requiring  the  permission 
of  the  government  for  the  naturalization  of  Spanish  subjects 
in  foreign  countries,  was  not,  it  was  argued,  extended  to  Cuba. 
On  the  various  propositions  made  by  him,  Mr.  Eodriguez  cited 
Escriche,  Diccionario  razonado  de  Legislacion,  Madrid,  1876, 
article,  "Naturalizacion;"  Boletin  de  la  Eevista  General  de  la 
legislacion  y  jurisprudeneia,  vol.  29,  p.  6;  C6digo8  6  estudios 
fuudamentales  sobre  el  derecho  civil  Espanol,  por  el  Dr.  D. 
Benito  Gutierrez  Fernandez,  Madrid,  1875,  vol.  1,  p.  210; 
Zamora,  Biblioteca  de  Legislacion  Ultramarina,  art.  "Coloni- 
zacion;"  Pantoja,  Repertoriode  la  Jurisprudeneia  Civil  Espaii- 
ola,  Ap^ndice  Primero,  JSxtrangerOj  and  Ap6ndice  Quinto, 
EspanoL 
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Mr.  Durant  also  submitted  with  his  argu- 
^"^^^  ^  ment  a  brief  by  Mr.  Alex.  Porter  Morse,  as 
special  conusel.  Mr.  Morse  maintained  that 
it  was  the  right  of  every  country,  under  international  law, 
to  naturalize  aliens  in  whatever  manner  it  pleased.*  The  doc- 
trine of  inalienable  allegiance  found  no  support  or  countenance 
in  the  writings  of  authoritative  Spanish  publicists.' 

The  doctrine  of  double  allegiance,  noticed  by  all  publicists, 
was,  said  Mr.  Morse,  altogether  a  different  thing  from  what 
the  advocate  for  Spain,  and  writers  who  fell  into  a  similar 
error,  meant  when  they  used  it  as  synonymous  with  double 
citizenship.  There  was  a  distinction  between  local  allegiance 
and  natural  (permanent)  allegiance  or  political  status.^  Alle- 
giance, as  defined  by  Coke,  was  a  "true  and  faithful  obedience 
of  the  subject  due  his  sovereign.'^*  The  customary  law  of 
England  anciently  distinguished  between  natural  and  local 
allegiance.  Under  this  law  the  rule  as  to  natural  allegiance 
was  expressed  by  the  maxim,  yemo  patriam  in  qua  natus  est 
exuere  nee  legeantio  debitum  ejurare  possit  This  maxim,  which 
was  of  feudal  origin,  never  was  countenanced  by  civilians  or 
publicists.  England,  however,  had  abandoned  the  doctrine  of 
perpetual  allegiance,  and  had  recognized  the  right  of  expatria- 
tion.*^ The  true  distinction  lay  between  permanent  allegiance, 
which  signified  the  character  of  the  obligation  of  the  citizen 
to  the  state,  and  temporary  allegiance,  which  signified  the  obedi- 
ence due  by  an  alien  to  the  laws  in  force  in  the  place  where  he 
happened  to  be.^ 

The  whole  extent,  said  Mr.  Morse,  to  which  the  doctrine  of 
double  allegiance  might  be  carried  was  expressed  by  Blunt- 
schli  (Droit  Int.  Codifie,  §  394)  in  which  it  was  said : 

"Certain  persons  may,  in  rare  instances,  be  under  the  juris- 
diction of  two  different  states,  or  even  of  a  greater  number  of 


'  '^  Naturalization  and  Allegiance/'  Washington,  D.  C,  political  pamph- 
lets, Congressional  Library,  p.  27  (1816),  citing  Grotius  and  Vattel. 

^Calvo,  Derecho  Intemacional,  1.288;  Pando,  Elementos  del  Derecho 
Intemacional,  153. 

'Lord  Westbury,  Udny  y,  Udny,  L.  R.  ISo.*;  Moorhouae  v.  Lord,  10  H.L. 
Cas.272;  Shaw  v.  Gould,  L.  R.  3  H.  L.  55,  App.  457. 

-•Calvin's  case,  7  Rep.  5;  Mr.  Justice  Story,  3  Peters,  155. 

'^SS  Vict.  ch.  XIV. ;  Treaty  between  the  United  States  and  Great  Britain, 
May  13, 1870. 

6  Kent's  Comm.  Lect.  IV. 
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states.  In  case  of  conflict,  the  preference  will  be  given  to  the 
state  in  which  the  individual  or  family  in  question  have  their 
domicil;  their  rights  in  the  states  where  they  do  not  reside 
will  be  considered  as  suspended." 

The  method  of  determining  a  conflict  growing  out  of  natural- 
ization had,  said  Mr.  Morse,  been  pointed  out  in  the  case  of 
John  J.  Martin  v.  Mexico  before  the  Mexican  commission  (1868), 
in  which  it  was  held  that  when  the  laws  of  naturalization  of  two 
states  in  controversy  are  diflferent,  and  each  insists  that  its  own 
law  shall  decide  the  case,  there  will  arise  a  serious  conflict, 
inasmuch  as  one  state  does  not  recognize  as  valid  the  natural- 
ization of  its  subjects  in  another  country  with  the  effect  of 
extinguishing  the  anterior  nationality.  In  these  cases  the  con- 
flict should  be  decided  by  principles  of  international  law;  but 
if  the  two  states  admit  that  naturalization  extinguishes  the 
anterior  nationality,  then  the  difficulty  is  removed.  Both 
Spain  and  the  United  States,  continued  Mr.  Morse,  admitted 
that  the  nationality  of  origin  was  lost  by  naturalization  in  a 
foreign  country.  The  agreement  of  February  12, 1871,  under 
which  the  commission  sat,  was  proof  that  Spain  did  not  hold 
to  the  doctrine  of  inalienable  allegiance.  It  was  true  that  in 
the  United  States  the  inclination  of  the  judiciary  had  been  to 
follow  the  rule  of  the  English  common  law.*  But  the  legisla- 
tive and  executive  departments  had  adopted  the  principle  of 
expatriation.^  A  certificate  of  naturalization  constituted  an 
unimpeachable  patent  of  citizenship,  the  validity  of  which 
could  be  questioned  only  for  fraud  or  for  want  of  power  in  the 
tribunal  issuing  it.  Its  validity  was  not  impaired  by  an 
inaccurate  statement  in  its  recitals.^ 

While  admitting  that  Heffter  (Droit  Int.  §59)  maintained  the 
doctrine  of  a  double  nationality,  Mr.  Morse  cited,  as  opposed 
to  it,  Cicero,  pro  Balbo;  Zouch,  De  Jure  Feciali,  2,  s.  II.,  XIII; 
Bluntschli,  Droit  Int.  Cod.  §394;  Foelix,  Droit  Int.  Priv^,  4th 
ed.,  par  Demangeat  (Paris,  1866),  56,  57,  60, 62,  81 ;  Twiss,  Law 
of  Nations  (Peace),  231,  232;  For.  Eel.  1873,  part  2,  pp.  128(>, 
1282;  Calvo,  Derecho  Internacional,  vol.  1,  p.  288;  Pando, 
Elementos  del  Derecho  Internacional,  p.  153;  Westlake,  Pri- 
vate Int.  Law,  p.  20;  Cockburn  on  Nationality,  pp.  214,  215. 

'Kent's  Comm.  49;  Story  on  the  Constitution,  III.  3,  n.  1;  \Vharton*8 
State  Trials,  654;  Opinions  of  the  Attorney  General,  VIII.  157. 
2  Daly  on  Naturalization,  26;  Dana's  Wheaton,  143,  note. 
3Field,  J.  In  re  Frank  McCoppin,  5  Sawyer's  C.  C.  630. 
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Mr.  Morse  dissented  from  the  opinion  of  Attorney-General 
Pierrepont  in  Steinkauler's  case  (15  Op.  16),  so  far  as  it 
asserts  the  doctrine  of  double  allegiance.  While  Steinkauler 
continued  to  be  a  minor,  he  followed  the  nationality  of  his 
father.^  In  modern  times  the  nationality  of  origin  was  deter- 
mined by  parentage  or  the  place  of  birth.=^  Though  a  person 
may  apparently  have  a  double  citizenship  or  nationality,  yet 
whenever  circumstances  arise  that  make  the  two  citizenships 
inconsistent  he  must  elect  one  or  the  other.^ 

The  requirements,  said  Mr.  Morse,  of  the  laws  of  the 
United  States  touching  residence  for  the  purposes  of  natu- 
ralization were  easily  satisfied.*  The  question  whether  those 
requirements  had  been  satisfied  was  to  be  determined  by  the 
naturalizing  authority.* 

On  April  18,  1881 ,  Oount  Lewenhaupt,  as 
"^   "®  **  umpire,  rendered  in  the  case  of  Pedro  D.  Buzzi 


V.  Spain,  No.  22,  the  following  decision: 

"The  arbitrators,  having  been  unable  to  agree  upon  the 
question  whether  they  should  recognize  the  quality  of  Amer- 
ican citizen  in  the  claimant,  said  question  has  been  referred 
to  the  umpire. 

"The  claimant,  who  was  born  in  Trinidad  de  Cuba  about 
1833,  states  that  he  is  an  American  citizen  by  descent,  but  he 
supports  this  allegation  only  by  a  copy  of  a  declaration  of  in- 
tention made  by  his  father  in  1824,  and  by  a  statement  that 
he  has  always  understood  from  older  members  of  his  family 
that  his  father  had  completed  his  naturalization.  He  claims 
further  that,  not  knowing  this  alleged  fact  at  the  time  other- 
wise than  as  mere  impression  or  belief,  he  procured  in  1869  a 
certificate  of  naturalization,  issued  by  the  judge  of  Baltimore 
city  court  July  28, 1869.  He  produces  also  a  declaration  of 
intention  made  by  himself  in  1850,  at  the  age  of  sixteen  or 
seventeen,  before  the  superior  court  of  New  York.  He  came 
from  Cuba  to  New  York  at  six  years  of  age,  but  according  to 
his  own  statement  he  returned  to  Ouba  some  time  before  he 
became  twenty-one,  or  about  1854,  and  thereafter  he  did  not 
come  back  to  the  United  States  before  1869.  Between  1864 
and  1869  he  was  United  States  consular  agent  at  Zuza,  Ouba. 


^Philllmore,  Int.  Law,  vol.  I.  p.  38. 

^Stoicesco,  Etude  sur  la  Naturalisation,  p.  286. 

^Westlake's  Private  Int.  Law,  p.  21 ;  1  Boileux,  pp.  52,  62;  Zouch,  supra; 
Field's  Int.  Code,  2d  ed.  pp.  129,  130. 

^ Trimble's  case,  33  Md.  468;  Naar  on  Suffrage  and  Elections,  87. 

^Campbell  v.  Gordon,  6  Cranch,  182;  Spralt  v.  Sprait,  4  Peters,  407; 
U.  S.  V.  The  Acorn f  2  Abbott  U.  S.  443;  People  v.  McGowan,  77  Illinois,  644. 
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<'  The  father  of  the  claimant  was  born  in  Milan,  Italy,  in  the 
year  1799.  It  is  contended  that  he  was  a  native-born  Austrian, 
but  that  he  had  become  by  naturalization  an  American  citizen, 
but  the  only  documents  furnished  in  this  connection  are  the 
following  certificates : 

EXHIBIT  P.  D.  B.  NO.  1. 
(Daplicate.) 

City  of  New  York. 
Report  of  Pietro  Buzzi,  an  alien,  of  himself,  made  to  the  clerk 

of  the  marine  court  of  the  city  of  New  York,  on  the  26th 

day  of  October,  in  the  year  1824. 

Name,  Pietro  Buzzi ;  sex,  male ;  place  of  birth,  Milan  in  Italy ; 
age,  twenty-five  years ;  nation  and  allegiance,  German.  Gulian, 
the  Emperor  of  Germany;  places  whence  emigrated,  Loudon; 
conditions  or  occupations,  physician;  places  of  actual  or  in- 
tended residence,  city  of  New  York. 

Pietro  Buzzi. 

John  G.  Lardy,  Clerk. 

(Duplicate.) 

Tuesday,  October  J26, 1824 
The  marine  court  of  the  city  of  New  York. 
Present,  Justice  Hegemau. 

I,  Pietro  Buzzi,  at  present  of  the  city  of  New  York,  physician, 
do  declare  on  oath,  before  the  marine  court  of  the  city  of  New 
York,  that  it  is  bona  fide  my  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  forever  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state  or  sovereignty 
whatever,  and  particularly  to  the  Emperor  of  Germany,  of 
whom  I  am  a  subject. 

Pietro  Buzzi. 

"The  umpire  is  of  opinion  that  there  is  no  proof  to  which 
nationality  the  claimant's  father  belonged  at  the  time  of  his 
death;  that  there  is  no  proof  that  the  claimant  had  a  nation- 
ality by  descent;  that  according  to  Spanish  law  existing  at  the 
time  he  would  not  have  become  a  Spaniard  only  in  consequence 
of  the  locality  of  birth,  if  he  had  had  a  nationality  by  descent, 
but  that  inasmuch  as  no  person  can  be  without  nationality,  he 
must,  according  to  international  law,  be  considered  and  held  a 
Spanish  subject  by  birth,  as,  besides,  stated  by  himself  in  1850, 
before  the  superior  court  of  New  York,  and  in  1869,  before  the 
city  court  of  Baltimore,  and  that  therefore  the  remaining 
question  to  be  considered  in  this  case  is,  whether,  being  a 
native-born  Spanish  subject,  the  claimant  has  a  right  to  appear 
before  this  commission  as  a  naturalized  citizen  of  the  United 
States. 
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"According  to  the  agreement  between  the  United  States  and 
Spain  of  February  11,  1871,  it  is  the  duty  of  the  umpire  to 
impartially  determine  this  question  to  the  best  of  his  judgment 
and  according  to  public  law  and  the  treaties  in  force  between 
the  two  countries  and  the  stipulations  of  said  agreement. 

"  The  umpire  is  of  opinion  that  according  to  international 
law  every  country  has  a  right  to  confer,  by  general  or  special 
legislation,  the  privilege  of  nationality  upon  a  person  born  out 
of  its  own  territory;  but  in  the  absence  of  special  consent  or 
treaty  such  naturalization  has,  within  the  limits  of  the  country 
of  origin,  no  other  eftect  than  the  government  of  said  country 
chooses  voluntarily  to  concede.  If  the  emigrant's  wife  and 
children  remain  in  the  old  country  it  depends  upon  the  law  of 
the  land  whether  their  condition  be  affected  by  the  foreign 
naturalization  of  the  emigrant.  The  same  principle  applies  to 
property  of  any  kind  which  the  emigrant  leaves  behind  him, 
and  if  the  emigrant  returns  himself  he  may  become  as  amenable 
as  any  other  subject  to  any  laws  which  may  be  in  force. 

"As  the  laws  concerning  nationality  and  naturalization  dif- 
fer in  almost  every  country,  it  follows  that  very  frequently 
persons  may  have  more  than  one  nationality;  for  instance,  one 
by  locality  of  birth,  one  by  descent,  and  one  by  naturalization. 
Such  cases  can  not  be  avoided,  except  by  special  treaty  stipu- 
lations. 

"It  is  not  contended  that  the  various  treaties  between  the 
United  States  and  Spain  concluded  prior  to  the  agreement  of 
1871  throw  any  light  upon  the  present  question. 

"Article  6  in  the  agreement  of  1871  contains  the  following 
stipulation: 

"<Ko  judgment  of  a  Spanish  tribunal  disallowing  the  affir- 
mation of  a  party  that  he  is  a  citizen  of  the  United  States 
shall  prevent  the  arbitrators  from  hearing  a  reclamation  pre- 
sented in  behalf  of  said  party  by  the  United  States  Govern- 
ment; nevertheless,  in  any  case  heard  by  the  arbitrators  the 
Spanish  Government  may  traverse  the  allegation  of  American 
citizenship,  and  thereupon  competent  and  sufficient  proof 
thereof  will  be  reqtiired.  The  commission  having  recognized 
the  quality  of  American  citizens  in  the  claimants,  they  will 
acquire  the  rights  accorded  to  them  by  the  present  stipulations 
as  such  citizens.' 

"There  is  a  great  difference  between  the  parties  concerning 
the  true  interpretation  of  this  stipulation. 

"The  advocate  for  the  United  States  says: 

"*  It  will  be  remarked  as  perfectly  clear  that  without  the 
existence  of  this  clause  in  the  treaty  Spain  could  not  be  heard 
to  d^ny  the  quality  of  citizenship  in  anyone  whom  the  (rovern- 
ment  of  the  United  States  recognized  and  presented  before 
the  commission  as  invested  with  that  character.  But  under 
the  agreement  Spain  may  deny  the  fact  of  citizenship.'  (Brief, 
October,  1878,  p.  2.) 
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"'The  decree  which  changes  the  status  of  an  individual  and 
converts  him  from  the  citizenship  of  one  country  to  that  of 
another  is  known  as  a  judgment  in  rein^  and  such  judgment  by 
public  law  is  of  universal  obligation.    »    *    * 

*^  'The  right  which  the  agreement  of  1871  extends  to  Spain 
to  traverse  the  allegation  of  citizenship  is  a  substantial  privi- 
lege by  the  exercise  of  which  Spain  can  deny  the  authenticity 
of  any  certificate  of  naturalization  oflfered  by  the  United  States ; 
for  example,  Spain  may  deny  that  there  existed  such  a  court  as 
the  certificate  declares  admitted  the  alien  to  citizenship,  or  may 
allege  that  the  signature  of  the  clerk  or  attesting  officer,  or  the 
seal  of  the  court  is  forged,  as  it  occurred  in  the  United  States 
and  Mexican  Commission.  »  »  »  Such  is  the  whole  extent 
of  the  signification  of  the  terms  "traverse  the  allegation  of 
American  citizenship,"  found  in  the  agreement.'  (Appendix, 
p.  13.) 

"The  advocate  for  Spain  says: 

"'It  is  denied  at  the  outset  that  this  is  an  extraordinary 
privilege,  only  to  be  claimed  under  the  special  sanction  of  the 
express  terms  of  the  convention.'  (Keply  of  Spain,  December, 
1878,  p.  2.) 

"'I  have  already  indicated  the  nature  of  the  evidence  that 
Spain  offers  to  meet  the  claims  of  the  naturalized  Cubans.  It 
is  that  they  obtained  naturalization  without  that  residence  in 
the  United  States  which  the  laws  of  that  country  required.' 
(Views,  p.  59.) 

"'The  question  in  the  case  is  not  whether  the  United  States 
can  confer  American  nationality,  but  whether  the  United  States 
can  destroy  Spanish  nationality.'  (Brief  for  Spain,  February, 
1881.) 

"The  advocate  for  the  United  States  contends  that  a  Span- 
iard lawfully  naturalized  in  the  United  States  has  thereby 
lost  his  prior  nationality.  The  advocate  for  Spain  contends 
that  a  Spaniard  naturalized  in  the  United  States,  without  the 
consent  of  Spain,  has  a  double  nationality. 

"In  order  to  decide  between  these  conflicting  interpreta- 
tions, it  is  necessary  to  examine  what  persons  both  the  United 
States  and  Spain,  according  to  the  correspondence  preceding 
the  agreement,  intended  should  be  regarded  as  citizens  of  the 
United  States  within  the  meaning  of  the  agreement. 

"This  act  grew  out  of  remonstrances  and  complaints  urged 
by  the  Government  of  the  United  States  upon  that  of  Spain 
in  relation  to  wrongs  and  injuries  said  to  have  been  committed 
in  Cuba  in  violation  of  certain  privileges  conferred  upon 
American  citizens  in  Spain  by  the  treaty  between  the  two 
nations  of  October  27, 1795. 

"On  the  24th  of  June  1870  Mr.  Fish  instructed  Mr.  Sickles, 
the  minister  of  the  United  States  in  Madrid,  to  bring  the  whole 
subject  to  the  notice  of  the  Spanish  Government. 

"On  the  20th  of  July  Mr.  Sickles  executed  this  order  and 
transmitted  a  list  of  cases,  giving  names  of  parties  and  grounds 
of  complaint. 
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"On  the  12th  of  September  Mr.  Sa^asta,  minister  of  foreign 
aflfairs  in  Madrid,  replied  to  Mr.  Sickles  that  the  good  faith  of 
the  United  States  Government  had  been  imposed  upon  by 
worthless  men;  that  the  greater  portion  of  the  natives  of 
Cuba  who  had  given  allegiance  to  the  American  flag  had  done 
so  with  the  studied  intention  of  making  use  of  it  at  some 
future  day  as  a  shield  for  their  criminal  designs.  To  this  Mr. 
Sickles  answered,  on  the  14th  of  October,  by  a  note  containing 
the  following  assurance: 

ui»  #  *  The  Government  of  the  United  States  will  not 
be  found  disposed  to  extend  its  protection  to  persons  who  have 
not  the  right  to  invoke  it.  It  is  to  be  presumed,  unless  the 
presumption  is  overcome  by  proof,  that  aliens  who  have  delib- 
erately renounced,  after  an  uninterrupted  residence  of  five 
or  more  years  within  the  territory  of  the  Union,  all  allegiance 
to  any  other  government,  and  have  thereupon  become  citizens 
of  the  United  States,  are  sincere  in  their  solemnly  avowed 
purpose.  If  it  shall  be  made  to  appear  that  any  one  of  the 
claimants  in  whose  behalf  the  Government  of  the  United 
States  intervenes  is  not  a  citizen  thereof,  or,  having  been 
naturalized  in  conformity  with  its  laws,  has  by  any  act  of  his 
own  forfeited  his  acquired  nationality,  or  that  he  has  volun- 
tarily relinquished  it,  your  excellency  may  rest  assured  that 
the  case  of  such  claimant  will  be  dismissed  from  the  further 
consideration  of  the  American  Government.' 

"In  the  opinion  of  the  umpire,  this  correspondence  shows 
that  by  neither  party  was  the  convention  intended  for  the 
benefit  of  other  in  the  United  States  naturalized  Spaniards 
than  those  who  had  been  naturalized  in  good  faith;  and  con- 
formably to  the  proposal  of  Mr.  Sickles  it  was  agreed  that 
naturalization  after  an  uninterrupted  residence  of  live  or  more 
years  should  be  considered  as  a  conclusive  test.  The  umpire 
is  of  oj^nion  that  Article  V.  of  the  agreement,  interpreted  in 
the  light  of  the  correspondence,  and  only  with  reference  to  the 
present  case,  stipulates  that  the  Spanish  Government  may 
traverse  the  allegation  that  the  claimant  has  acquired  Ameri- 
can citizenship  in  good  faith,  and  thereupon  proof  satisfactory 
to  the  commission  will  be  required  of  an  uninterrupted  resi- 
dence in  the  United  States  during  the  five  years  immediately 
preceding  the  naturalization. 

"The  umpire  has  been  unable  to  find  any  indication  in 
either  the  agreement  or  in  the  correspondence  that,  as  con- 
tended by  Spain,  the  commission  ought  to  examine  whether 
the  requirements  of  the  American  law  of  naturalization  have 
been  fulfilled.  In  such  case  the  umpire  would  have  to  exam- 
ine, in  the  present  case,  not  only  the  question  of  five  years' 
residence,  but  also  whether  the  declaration  of  intention  made 
in  1850  was  legal  or  not;  whether  it  could  be  replaced  by  the 
declaration  of  intention  made  by  the  claimant's  father  in  1824; 
whether  the  claimant  resided  one  year  in  Maryland,  where  he 
was  naturalized;  whether  he  conducted  himself  as  a  man  of 
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good  moral  character;  whether  he  was  attached  to  the  prin- 
ciples of  the  Constitution,  etc.  It  is  not  probable  that  when 
the  qaestion  was  to  determine  nataralization  in  good  faith  as 
against  Spain,  either  party  intended  an  examination  of  these 
questions,  because  it  seems  entirely  indifferent  to  Spain  whether 
the  claimant  abjured  his  allegiance  only  once  at  the  end  of 
five  years,  or  whether  he  made  also  a  similar  oath  two  years 
previously;  whether  in  case  of  five  years'  residence  he  resided 
one  year  in  Maryland  or  the  whole  time  in  other  parts  of  the 
United  States. 

"The  umpire  is  further  of  opinion  that  the  claimant  in  this 
case  during  the  five  years  immediately  preceding  his  naturali- 
zation resided  about  four  years  and  a  half  in  Cuba;  and  the 
umpire  hereby  decides  that  the  claimant  has  no  right  to  appear 
as  an  American  citizen  before  this  commission." 

Case  of  Pedro  D,  Bmzi,  No.  22,  Span.  Com.  (1871),  April  18,  1881. 

On  the  19th  of  April,  the  day  after  the  fore- 
Action  of  Mr.  Blaine,  going  decision  of  Count  Lewenhaupt  was  ren- 
dered, Mr.  Durant  brought  it  to  the  notice  of 
the  Department  of  State,  of  which  Mr.  Blaine  had  then  suc- 
ceeded Mr.  Evarts  as  the  head.  On  the  22d  of  April,  Mr. 
Blaine  wrote  to  Mr.  Durant,  and,  referring  to  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Spratt 
V.  Spratt  (4  Peters,  393),  took  the  ground  that  a  judgment  of 
naturalization  might,  as  the  judgment  of  a  competent  court, 
be  impeached  *' only  for  fraud  in  its  procurement,"  and  that 
even  in  this  case  it  could  not  "be  impeached  collaterally,  but 
only  by  direct  proceedings  for  that  purpose.''  He  therefore 
concurred  in  the  suggestion  of  Mr.  Durant  that  a  motion  be 
made  before  the  umpire  for  a  rehearing.  * 

On  the  30th  of  November,  however,  Mr.  Blaine  withdrew 
this  instruction,  and  directed  Mr.  Durant  to  inform  the  com- 
mission that  the  United  States  could  not  accept  the  judgment 
in  the  case  of  Buzzi  "  as  within  the  competence  of  the  umpire 
to  render,"  or  submit  the  cases  remaining  unsettled  on  the 
docket  "  to  the  application  of  principles  distinctly  repudiated 
by  the  agreement  (of  1871)  itself."  The  commission  was  not, 
declared  Mr.  Blaine,  a  proper  tribunal  to  which  to  submit  the 
question  at  issue,  which  was  one  to  be  discussed  and  decided  by 
the  two  governments  themselves.  *'  For  the  present,"  continued 
Mr.  Blaine,  "  it  is  suflficient  that  I  refuse  to  recognize  the 
power  of  the  commission  to  denationalize  an  American  citizen. 
When  a  court  of  competent  jurisdiction,  administering  the  law 
of  the  land,  issued  its  regular  certificate  of  naturalization  to 
Pedro  Buzzi,  he  was  made  a  citizen  of  the  United  States,  and 
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no  iK)wer  resides  in  the  Executive  Department  of  this  govern- 
ment to  reverse  or  review  that  judgment.  And  what  the  power 
of  the  Executive  can  not  do  in  itself  it  can  not  delegate  to  a 
commission,  which  is  the  mere  creation  of  an  executive  agree- 
ment* ♦  ♦  ♦  You  are  instructed  not  to  have  any  case 
referred  to  the  umpire  wherein  the  question  may  be  involved 
of  the  effect  due  to  a  certificate  of  naturalization  issued  by  a 
competent  court,  and  in  which  it  is  not  denied  that  the  claim- 
ant presenting  it  is  the  person  to  whom  it  was  originally 
issued.'* 

Under  this  instruction  Mr.  Durant  suspended 
^  \  *  *■  action  in  some  fifteen  cases  before  the  arbitra- 
tors,  in  which  the  question  of  citizenship  was 
involved.  On  the  17th  of  February  1882,  Mr.  Frelinghuysen, 
who  had  succeeded  Mr.  Blaine  as  Secretary  of  State,  informed 
Mr.  Suydam,  who  had  succeeded  Mr.  Durant  as  advocate  for 
the  United  States,  that  this  suspension  of  action,  while  it 
might  appear  to  have  received  the  tacit  consent  of  the  De- 
partment, was  not  warranted  by  its  instructions,  which  only 
inhibited  the  reference  of  cases  to  the  umpire.  It  could  not, 
said  Mr.  Frelinghuysen,  be  assumed  that  the  principles  enun- 
ciated by  the  umpire  in  the  case  of  Buzzi  would,  in  so  far  as 
they  conflicted  with  the  rulings  of  previous  umpires,  which 
should,  as  Mr.  Blaine  had  contended,  apply  to  the  settlement 
of  future  cases,  receive  the  sanction  of  the  arbitrators;  but  if 
the  commissioner  on  the  part  of  Spain  should  be  found  main- 
taining a  construction  of  the  convention  adverse  to  the  rulings 
of  Mr.  Bartholdi  or  Baron  Blanc,  the  American  commissioner 
had  it  in  his  power  to  refuse  to  refer  the  case  to  the  umpire 
until  the  two  governments  could  agree  upon  instructions. 
Mr.  Suydam  was  therefore  instructed  to  press  the  business 
before  the  arbitrators,  and  whenever  he  found  them  disagree- 
ing, and  in  his  judgment  the  disagreement  opened  a  contro 
verted  question  of  citizenship  to  the  decision  of  the  umpire,  to 
report  at  once  to  the  Department.  He  was  also  directed  to 
take  no  step  in  any  case  pending  before  the  umpire  which  in- 
volved that  question  until  further  instructed. 

On  the  25th  of  September  1882,  when  the 

*^~^j^J^'  commission,  after  a  recess,  was  about  to  recon- 
vene, Mr.  Frelinghuysen  addressed  a  further 
instruction  to  Mr.  Suydam,  in  which  he  said: 

''This  Department  must  insist — 

*'l.  That  there  is  no  power  in  this  Department,  and  none 
has  been  conferred  on  the  commission,  to  examine  into  the 
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good  faith,  which  term  iu  these  cases  is  understood  to  signify 
the  motive,  the  pnrpose,  and  object  of  the  applicant  in  seeking 
naturalization.  The  only  question,  in  each  case,  is  whether 
the  person  claiming  to  be  a  naturalized  citizen  has  been  natu- 
ralized. There  is  no  law  of  the  United  States  requiring  the 
applicant  to  disclose  the  motive  which  induces  him  to  change 
his  nationality. 

*^2.  That  there  is  no  power  in  this  Department,  nor  any 
power  conferred  upon  the  commission,  to  make  it  requisite  and 
essential  that  the  applicant  for  naturalization  should  have 
been  actually  present  in  the  United  States  for  five  years 
immediately  preceding  naturalization.  A  residence  may  exist 
without  an  uninterrupted  actual  presence  during  the  whole 
probationary  period. 

"3.  That  it  is  not  the  law  of  the  United  States  that  ^natu- 
ralization has,  within  the  limits  of  the  country  of  origin,  no 
other  effect  tban  the  government  of  said  country  chooses  vol- 
untarily to  concede.'  On  the  contrary,  this  Department  is 
expressly  directed  by  the  laws  of  the  United  States  to  recog- 
nize and  maintain  the  reverse  of  this  proposition.  Section 
1999  of  the  Kevised  Statutes  of  the  United  States  on  this 
subject,  passed  prior  to  the  agreement  of  1871,  so  provides. 

•  •  ♦  The  Department  of  State  has  no  power,  and  has  confer- 
red on  the  commission  no  power,  to  question  the  proceedings 
antecedent  to  the  judgment  of  naturalization.  The  judgment 
of  the  court  granting  to  an  individual  the  rights  of  citizenship 
is  entitled  to  receive  the  respect  given  to  all  other  judgments 
rendered  by  courts  of  competent  jurisdiction,  and,  if  not 
impeachable  for  fraud,  is  conclusive  as  to  all  the  facts  neces- 
sarily passed  upon.  The  decisions  of  the  umpires,  Mr.  Bar- 
tholdi  and  Baron  Blanc,  given  in  numerous  cases  presented  to 
the  commission,  seem  to  have  fixed  the  law  in  relation  to 
naturalized  citizens  in  harmony  with  the  views  herein  ex- 
pressed, and  to  have  given  an  interpretation  to  the  agreement 
of  February  1871,  which  should  not  now  be  depart^  from. 

♦  ♦  •  This  government,  while  holding,  as  before  stated, 
that  the  judgment  of  naturalization,  unimpeached  by  iraud,  is 
complete  evidence  of  its  own  validity,  can  not  deny  that,  under 
the  terms  of  the  agreement,  the  certificate  of  naturalization 
may  be  proven  to  have  been  obtained  fraudulently.  ♦  ♦  ♦ 
The  true  rule  to  govern  the  commission  is,  that  when  an  alle- 
gation of  naturalization  is  traversed  and  the  allegation  is 
established  prima  facie  by  the  production  of  a  certificate  of 
naturalization,  or  by  other  competent  and  sufficient  proof,  it 
can  only  be  impeached  by  showing  that  the  court  which 
granted  it  was  without  jurisdiction,  or  by  showing,  in  conform- 
ity with  the  adjudications  of  the  courts  of  the  United  States 
on  that  topic,  that  fraud,  consisting  of  intentional  and  dis- 
honest misrepresentation  or  suppression  of  material  facts  by 
the  party  obtaining  the  judgment,  was  practiced  upon  it,  or 
that  the  naturalization  was  granted  in  violation  of  a  treaty 
stipulation  or  of  a  rule  of  international  law." 
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These  views  Mr.  Suydam  was  instructed  to  present  to  the 
commission  in  such  manner  as  he  might  deem  advisable,  accom- 
panying them  with  an  intimation  that  the  Department  of  State 
would  be  glad  to  receive  an  assurance  that  the  principles  stated 
by  it  would  be  concurred  in,  so  that  the  suspended  cases  might 
be  proceeded  with  and  all  matters  before  the  commission 
speedily  determined. 

On  the  14th  of  December  1882  Mr.  Lowndes, 

^MtoiotL^*  now  the  arbitrator  for  the  United  States,  and 
the  Marquis  de  Potestad,  arbitrator  for  Spain, 
made  the  following  announcement: 

*<  That  the  principles  mentioned  in  the  instruction  of  the  Sec- 
retary of  State  to  the  advocate  for  the  United  States,  dated 
the  25th  September  1882,  are  concurred  in,  and  the  following 
rules  have  been  adopted  by  them  [the  arbitrators],  viz:  When 
an  allegation  of  naturalization  is  traversed  and  the  allegation 
is  established  i)nwa/ac»e  by  the  production  of  a  certificate  of 
naturalization,  or  by  other  competent  and  sufficient  proof,  the 
allegation  can  only  be  impeached  by  showing  that  the  court 
which  granted  the  judgment  of  naturalization  was  without 
jurisdiction,  or  by  showing,  in  conformity  with  the  adjudica- 
tions of  the  courts  of  the  United  States  on  similar  matters, 
that  fraud,  consisting  of  intentional  and  dishonest  misrep- 
resentation or  suppression  of  material  facts  by  the  party 
obtaining  the  judgment,  was  practiced  upon  it,  or  that  the 
naturalization  was  granted  in  violation  of  a  treaty  stipulation 
or  of  a  rule  of  international  law;  and  that  naturalization  in- 
vests the  individual  with  the  rights  of  a  citizen  of  his  adopted 
country  in  the  country  of  origin  or  elsewhere  not  less  than  in 
the  country  of  adoption.'' 

The  arbitrators  added  that  they  would  transmit  these  rules 
in  due  form  to  the  umpire  that  he  might  be  guided  by  them  in 
the  cases  not  yet  decided  by  him. 

After  the  promulgation  of  this  agreement  the  business  of 
the  commission  was  rapidly  proceeded  with,  and  the  arbitra- 
tors and  umpire  rendered  various  decisions  involving  the  ques- 
tion of  naturalization,  which  are  given  below : 

Anmtfi  "  ^*  ^®  alleged  in  the  petition  that  the  claim- 

ant's intestate,  Jos6  Garcia  Angarica,  was  a 
citizen  of  the  United  States  by  naturalization.  This  allegation 
is  traversed  by  Spain,  and  evidence  is  adduced  tending  to  show 
that  the  naturalization  of  Jos^  Garcia  Angarica  was  obtained 
by  fraud. 

"  It  has  been  agreed  by  the  arbitrators  in  this  commission, 
in  accx)rdance  with  the  decisions  of  former  umpires,  and  the 
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views  expressed  by  two  Secretaries  of  State  of  tbe  United 
States,  that  fraad  practiced  in  obtaining  naturalization,  on  tbe 
court  wbicb  granted  it,  renders  such  naturalization  invalid  so 
far  as  this  commission  is  concerDcd.  I  am  therefore  called 
upon  to  decide  whether  Jos^  Garcia  Angarica  obtained  his 
naturalization  by  fraud. 

"  The  fraud  which  renders  naturalization  invalid  must  con- 
sist in  intentional  and  dishonest  misrepresentation  as  to  a 
material  fact  or  in  the  wilful  suppression  of  material  facts. 

'*  By  the  act  of  March  3, 1813,  as  amended  by  the  act  of  June 
26, 1848  (9  Stats,  at  L.  240),  it  is  provided  '  that  no  person  who 
shall  arrive  in  the  United  States  from  and  after  the  time  when 
this  act  shall  take  effect,  shall  be  admitted  to  become  a  citizen 
of  the  United  States,  who  shall  not  for  the  continued  term  of 
five  years  next  preceding  his  admission  as  aforesaid  have 
resided  within  the  United  States.' 

<'  By  the  act  of  April  14, 1802  (2  Stats,  at  L.  163),  it  is  enacted 
that  the  court  admitting  an  alien  shall  be  satisfied  that  he  has 
resided  within  the  State  where  such  court  is  at  the  time  held, 
one  year  at  least. 

<<It  appears  from  the  statutes  that  the  material  facts  in  the 
proceedings  of  naturalization  are: 

*'  1st.  Residence  by  the  applicant  within  the  United  States 
for  a  continued  term  of  five  years  next  preceding  his  admis- 
sion. 

"2nd.  A  residence  by  him  for  one  year  in  the  State  in  which 
he  is  naturalized. 

"Did  Josd  Garcia  Angarica  make  any  intentional  and  dis- 
honest misrepresentations  to  the  court  which  naturalized  him, 
in  regard  to  these  facts  or  either  of  them? 

"It  is  said  by  a  late  writer:  'The  nature  of  residence  con- 
sidered as  a  part  of  domicil  and  thus  looked  at  as  a  physical 
fact,  and  independent  of  the  "animus  amendi,^  has  been  little 
discussed.  It  may  be  defined  as  habitual  physical  presence 
in  a  place  or  country.  The  word  "habitual,^  however,  must 
not  mislead.  What  is  meant  is  not  presence  in  a  place  or 
country  for  a  length  of  time,  but  presence  there  for  a  greater 
part  of  the  time,  be  it  long  or  short,  which  the  person  using 
the  term  residence  contemplates.'  (Dicey  on  the  Law  of  Domi- 
cil, p.  76.) 

"Another  writer  has  thus  defined  residence:  'La  residence 
est  un  fait  materiel  qui  se  rattache  *^  la  presence  physique 
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dans  un  lieu.'  (2  Calvo, Droit  International,  p.  131.)  'La 
residence  s'acquiert  par  I'habitation  ♦  ♦  •  et  se  perd  avec 
elle.'    (Ibid.) 

^*  A  definition  of  residence  more  favorable  to  the  claimants 
is  that  of  Judge  Daly,  quoted  by  Commander  Bertinatti  in  the 
case  of  Crisanto  Medina  in  the  Costa  Rican  Commission :  'The 
residence  of  a  man  is  the  place  where  he  abides  with  his 
family,  or  abides  himself,  making  it  the  chief  seat  of  his  affairs 
and  interests.' 

"  The  testimony  of  Jose  Garcia  Angarica  as  to  his  residence 
in  the  United  States  is  as  follows:  He  was  born  in  Cuba  on 
the  19th  of  March  1833,  and  first  came  in  1850  to  the  United 
States.  After  attending  schools  iu  this  country  he  went  into 
business  in  New  York.  On  the  19th  December  1854  he  formally 
declared  his  intention  of  becoming  a  citizen  of  the  United 
States.  About  the  end  of  1854,  on  the  advice  of  a  physician, 
he  went  to  Cuba,  and  was  all  the  winters  there  until  1869.  On 
the  30th  March  1858  he  was  married  in  Cuba.  During  the 
five  years  preceding  the  16th  January  1869  he  spent  the  winter 
months — that  is,  the  period  from  the  beginning  of  November 
to  the  beginning  of  May — in  Cuba.  In  the  summers  or  falls 
of  1864, 1866, 1867  he  was  in  New  York.  He  does  not  recol- 
lect where  he  was  in  the  summer  or  fall  of  1866.  In  the  sum- 
mer of  1868  he  thinks  he  was  in  Cuba.  When  in  New  York, 
in  the  summer,  he  lived  in  his  father's  house.  His  wife  accom- 
panied him  in  only  one  trip  to  the  United  States.  He  was 
engaged  in  the  sugar  business  in  Cuba.  He  owned  no  land  in 
the  United  States,  and  paid  no  taxes  there.  From  the  time 
of  his  marriage  to  that  of  his  leaving  Cuba  he  was  a  house- 
holder in  Cuba,  living  in  a  hired  house.  He  left  Cuba  in  1869, 
on  account  of  the  revolution,  under  a  Spanish  passport.  In 
deeds  and  other  formal  instruments  he  had  been  described  as 
a  resident  of  Cuba. 

"It  further  appears  from  the  evidence  that  the  claimant 
owned  a  large  amount  of  real  and  personal  property  in  Cuba. 
It  does  not  appear  that  he  had  any  property  in  the  United 
States.  He  was  engaged  in  a  very  large  business  as  factor  or 
commission  merchant  in  Cuba.  He  was  naturalized  in  New 
York  on  the  16th  February  1869. 

"The  testimony  of  Jos6  Garcia  Angarica  seems  to  me  to 
prove  that  in  no  sense  of  the  word  'reside '  did  he  reside  five 
years  before  the  16th  February  1869  in  the  United  States,  and 
that,  on  the  contrary,  during  that  i)eriod  he  resided  in  Cuba. 
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"  In  this  state  of  facts,  Mr.  Angarica,  on  the  16th  February 
1869  applied  for  naturalization  to  the  superior  court  of  New 
York,  and  produced  as  a  witness  to  prove  his  residence  in  the 
United  States,  one  Palomino. 

*'  The  statements  of  this  witness  to  the  court  are  in  law,  as 
regards  the  proceedings  of  naturalization,  to  be  treated  as  the 
statement  of  Mr.  Angarica.  They  were,  moreover,  made  in 
his  presence. 

<<  Palomino  swore  that  Mr.  Angarica  had  resided  in  the 
United  States  for  the  continuous  term  of  five  years  next  pre- 
ceding his  application. 

<*  In  my  opinion  it  is  proved  that  Mr.  Angarica  practiced  a 
fraud  on  the  court  by  intentional  and  dishonest  misrepresen- 
tation of  a  material  fact  in  the  proceedings  of  naturalization. 

<<  It  is  not  necessary  to  decide  whether  Mr.  Angarica  had 
resided  in  New  York  one  year  when  he  was  naturalized,  but  a 
fact  disclosed  by  the  record  should  be  mentioned  as  showing 
the  recklessness  of  statement  which  characterized  the  proceed- 
ings before  the  court. 

"Palomino  swore  that  Mr.  Angarica  resided  within  the 
State  of  New  York  one  year,  at  least,  immediately  preceding 
his  naturalization.  Mr.  Angarica  says:  ^I  don't  recollect 
where  I  was  in  the  summer  and  fall  of  1868.  I  think  I  was 
between  Cardenas  and  Havana;  I  was  very  busy  in  that  time,' 

"  I  am  of  the  opinion  that  the  case  should  be  dismissed  for 
want  of  jurisdiction." 

Opinion  of  Mr.  Lowndes,  arbitrator  for  the  United  States,  couoarred  in 
by  the  Marquis  de  Potestad,  arbitrator  for  Spain ;  case  of  Joneph  M. 
MestrCj  executor  of  Josd  Garcia  de  Angarieay  No.  17,  Span.  Com.  (1871), 
December  26. 1882. 

<'It  is  alleged  in  the  petition,  that  the  claim- 
CawofCriado.     ants' intestate,  Eamon  Fernandez  Oriado  y 
Gomez,  was  a  citizen  of  the  United  States  by 
naturalization.    This  allegation  is  traversed  by  Spain,  and  evi- 
dence is  adduced  tending  to  show  that  the  naturalization  of 
Ramon  Fernandez  Criado  y  Gomez  was  obtained  by  fraud. 

"  It  has  been  agreed  by  the  arbitrators  in  this  commission, 
in  accordance  with  the  decisions  of  former  umpires  and  the 
views  expressed  by  two  Secretaries  of  State  of  the  United 
States,  that  fraud  practiced  on  the  court  in  obtaining  natural- 
ization renders  such  naturalization  invalid,  so  far  as  the  com- 
mission is  concerned.    I  am  therefore  called  upon  to  decide 
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whether  Bamon  Fernandez  Oriado  y  Gomez  obtained  his  nat- 
uralization by  fraad. 

<<  The  fraud  which  renders  naturalization  invalid  must  con- 
sist in  intentional  and  dishonest  misrepresentation  as  to  a 
material  fact  or  in  the  suppression  of  material  facts. 

"In  my  opinion,  in  the  case  of  Jos(5  Garcia  Angarca,  I 
have  endeavored  to  show  that  the  material  facts  in  the  pro- 
ceedings of  naturalization  are:  1st.  The  applicant's  residence 
in  the  United  States  for  the  continuous  term  of  five  years  next 
preceding  his  naturalization,  2nd.  His  residence  for  one  year 
in  the  State  in  which  he  is  naturalized.  I  have  also  endeav- 
ored to  show  in  that  case  that  residence  in  a  place  means 
bodily  presence  there  for  the  greater  part  of  one's  time. 

"Did  the  intestate  make  any  intentional  and  dishonest  mis- 
representations to  the  court  which  naturalized  him  as  to  the 
facts  of  his  residence  during  the  five  years  preceding  his 
naturalization  1 

"  His  own  statement  is  as  follows :  He  was  born  in  the  Island 
of  Cuba,  a  Spanish  subject;  he  was  educated  in  the  United 
States,  where  he  resided  while  a  minor;  he  declared  on  the 
25th  of  October  1865  his  intention  of  becoming  a  citizen  of 
the  United  States;  after  attaining  his  majority  he  resided  a 
portion  of  his  time  in  the  United  States  for  many  years;  he 
was  naturalized  on  the  15th  of  April  1869;  he  came  to  the 
United  States  from  Cuba  in  Februaiy  1869;  for  the  period 
beginning  November  20,  1867,  to  February  1869  he  was  not 
in  the  United  States;  on  the  former  date  he  went  to  Cuba; 
between  1864  and  1869  he  had  no  dwelling  house  in  the  United 
States  and  paid  no  taxes  there;  during  his  absences  in  Cuba 
he  kept  a  room  at  the  St.  Julien  Hotel,  in  New  York ;  from 
1863  to  1869,  while  in  Cuba,  he  lived  at  his  mother's  house; 
he  was  unmarried ;  he  owned  a  great  deal  of  property,  both 
real  and  personal,  in  Cuba;  Cuba  was  the  field  of  his  labors 
and  enterprises,  and  in  taking  refuge  in  the  United  States  he 
abandoned  property,  friends,  and  business. 

"  On  cross-examination,  he  could  not  remember  how  many 
weeks  he  spent  in  the  United  States  in  1864, 1865, 1867 ;  when 
he  came  there  he  spent  most  of  the  time  every  year — <  months.' 

"  Mr.  Oriado  testified  that  during  the  year  1868  he  kept  a 
room  at  the  St.  Julien  Hotel,  in  New  York.  On  this  point  he 
is  completely  contradicted. 

^*The  minutes  of  the  Cardenas  and  Jucaro  Eailroad  Company, 
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of  which  the  claimaDts'  intestate  was  a  director,  show  that  in 
the  57^  months  which  elapsed  between  the  15th  April  1864,  at 
which  date  the  claimant's  alleged  residence  began,  and  Febru- 
ary 1869,  when  he  came  to  the  United  States,  he  attended 
meetings  of  the  board  of  directors  in  44  months.  In  two  other 
of  three  months  he  is  shown  to  have  been  in  the  United  States. 
In  two  months  there  were  no  meetings  of  the  board. 

<^  The  Spanish  passport  books  show  passports  issued  to  him 
only  on  July  18, 1865,  and  August  2, 1867.  The  records  show 
that  he  returned  to  Cuba  under  the  former  on  October  25, 1865, 
and  under  the  latter  on  November  26, 1867.  In  July  1868  he 
applied  for,  but  did  not  use,  a  passport. 

"  There  is  other  evidence  tending  to  show  that  between  the 
15th  April  1864  and  the  15th  April  1869  Mr.  Criado  was  for 
much  the  greater  part  of  -that  period  not  only  bodily  in  Cuba, 
but  that  his  home,  affairs,  and  interests  were  all  there. 

"I  think  it  proved  that  in  the  five  years  immediately  pre- 
ceding his  naturalization  Mr.  Criado  did  not  reside  in  the 
United  States,  but  resided  in  Cuba. 

'^The  facts  being  thus,  on  the  15th  April  1869  Mr.  Criado 
procured  a  witness  to  make  oath  in  the  court  of  common  pleas 
of  New  York  City  that  Mr.  Criado  had  resided  within  the 
United  States  for  the  continued  term  of  five  years,  at  least, 
immediately  preceding  his  application. 

"It  is  my  conclusion  that  Mr.  Criado  practiced  a  fraud  on 
the  court  which  naturalized  him  by  the  intentional  and  dis- 
honest misrepresentation  of  a  material  fact. 

"The  court  took  no  testimony  as  to  Mr.  Criado's  residence 
in  the  State  of  New  York  for  one  year. 

"I  am  of  the  opinion  that  the  case  should  be  dismissed  for 
want  of  jurisdiction." 

OpiDion  of  Mr.  Lowndes,  arbitrator  for  the  United  States,  concarred  in 
by  the  Marquis  de  Potestad,  arbitrator  for  Spain ;  case  of  J.  I.  Rodriguez 
and  Randolph  Coyle,  administrators  of  Bamon  Fernandez  Criado  y  Gomes, 
No.  29,  Span.  Com.  (1871),  December  26, 1882. 

<^The  injury  alleged  in  this  case  is  the  killing 
Gate  of  Zenea.     by  Spanish  authorities  of  Juan  Clemen  teZenea, 

a  naturalized  citizen  of  the  United  States. 
"The  naturalization  of  Zenea  is  traversed  by  Spain. 
"The  evidence  leaves  it  doubtful  whether  a  record  of  the 
naturalization  of  Zenea  is  in  existence. 

"It  is  proved  that  Zenea  was  naturalized  before  he  was 
twenty-one  years  of  age.    His  naturalization  was  therefore  in 
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violation  of  tbe  laws  of  the  United  States.  The  evidence, 
however,  does  not  make  it  clear  that  Zenea  practiced  a  fraud 
upon  the  court,  and  we  therefore  do  not  feel  justified  in  treat- 
ing his  naturalization  as  invalid.'' 

Opinion  of  the  Marqni8  de  Potestad,  arbitrator  for  Spain,  cononrred  in 
by  Mr.  Lowndes,  arbitrator  for  the  United  States ;  case  of  Louisa  M.  Zenea, 
administratrix  of  Juan  Clemente  Zenea^  No.  136,  Span.  Com.  (1871),  De- 
cember 26, 1882. 

When  the  arbitrators,  in  the  case  above  stated,  say  that  it  is  "doubtfnl 
whether  a  record  of  the  naturalization  of  Zenea  is  iu  existence,''  they 
refer  to  the  fact  that  the  court  in  which  he  was  admitted  to  citizenship 
did  not  keep  full  records  of  the  proceedings  of  naturalization.  The  rules 
of  the  commission  required  each  claimant  to  show  ^'the  time  and  place 
and  style  of  the  court''  before  which  his  '^declaration  of  intention"  was 
made,  and  ''the  time  and  the  place  and  the  style  of  the  court"  by  which 
his  "letters  of  naturalization  "  were  granted,  and  to  exhibit  with  his  memo- 
rial **  authenticated  copies  of  both  these  acts."  These  requirements  seem 
at  first  to  have  been  considered  as  satisfied  by  the  production  of  authenti- 
cated copies  of  the  declaration  of  intention,  where  such  a  declaration  was 
necessary,  and  of  the  judgment  or  order  of  the  court  admitting  the  claim- 
ant to  citizenship.  Mr.  Lowndes  and  the  Marquis  de  Potestad,  however, 
required  a  copy  of  the  full  record  of  the  process  of  naturalization  to  be 
produced.  This  requirement  disclosed  the  fact,  which  has  often  been 
remarked  upon  by  writers  on  the  subject,  that  the  practice  of  the  courts 
in  this  particular  is  not  uniform.  Not  only  do  the  forms  of  the  judgment 
of  naturalization  vary,  some  of  them  fully  and  explicitly  setting  forth  the 
material  facts  of  which  proof  was  exacted,  while  others  merely  recite  that 
the  applicant  ''produced  such  evidence,  maae  such  declaration  and  renun- 
ciation, and  took  such  oaths"  as  were  required  by  law;  but  some  of  the 
courts  keep  no  record  of  the  process  beyond  the  judgment  or  order  of 
admission.  Such  was  the  case  with  the  court  that  naturalized  Zenea ;  but 
the  judgment  or  order,  of  which  an  authenticated  copy  was  produced, 
itself  set  forth  the  material  facts  of  which  proof  was  required. 

Juan  C.  Zenea,  to  whom  the  above  case  relates,  was  a  native  of  Cuba. 
He  was  admitted  to  citizenship  at  New  Orleans  on  December  24,  1852, 
under  the  act  of  Congress  of  May  24, 1824  (4  Stats,  at  L.  69),  which  provides 
that  "any  alien,  being  *  *  *  a  minor,  under  the  age  of  twenty-one  years, 
who  shall  have  resided  in  the  United  States  ihret  years  next  preceding  hU 
arrival  at  the  age  of  twenty-one  yearSj  and  who  shall  have  continued  to  re- 
side therein  to  the  time  he  may  make  application  to  be  admitted  a  citizen 
thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years^  and  after  he  shall 
have  resided  five  years  within  the  United  States,  including  the  three  years  of 
his  minorityf  be  admitted  a  citizen  of  the  United  States."  In  the  latter 
part  of  1870  Zenea  went  to  Cuba  under  a  safe-conduct  from  the  Spanish 
minister  at  Washington,  professing  that  the  object  of  his  journey  was  to 
sound  the  head  of  the  insurrectionary  movement  in  the  island  on  the  sub- 
ject of  a  capitulation  to  the  Spanish  Government.  About  the  Ist  of  Jan- 
uary 1871  he  was  arrested  by  the  military  authorities  near  Havana.  On 
the  strength  of  certain  papers  found  on  him  he  was  charged  with  violating 
and  making  a  treasonable  use  of  his  safe-conduct,  and  on  August  25,  after 
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conviction  of  treanon  by  a  court-martial,  he  was  shot.  His  widow  claimed 
damages  from  Spain  for  his  execution.  The  advocate  for  Spain  denied 
his  American  citizenship,  in  respect  to  which  the  facts  were  as  follows: 

The  only  record  of  the  proceedings  by  which  Zenea  was  admitted  to  citi- 
zenship was  the  decree  of  naturalization.  There  was  no  record  of  the  testi- 
mony on  which  this  decree  was  based.  But  the  decree  itself  referred  to 
the  act  of  May  26, 1824,  as  the  statute  under  which  the  court  acted ;  and  it 
recited  that  Zenea  had  **  proved  to  the  satisfaction  of  the  courf  that  he 
arrived  in  the  United  States  in  1846,  ''being  then  a  minor  under  eighteen 
years  of  age,"  and  that  he  had  likewise  proved  ''  on  the  oath  of  Bernard 
Carillo  and  Jos^  B.  Valdes  "  that  he  had  * '  resided  within  the  limits  *  *  * 
of  the  United  States  for  upward  of  five  years  immediately  proceeding  the 
date  of  this  application."  It  is  obvious  that  the  allegation  made  and  sworn 
to  before  the  court  that  Zenea  was  in  1846  ''a  minor  under  eighteen  years 
of  age,"  was  intended  to  meet  the  statutory  requirement  that  he  should 
have  resided  in  the  United  States  "  three  years  next  preceding  his^arrival 
at  the  age  of  twenty-one  years,"  and  that  it  conveyed  and  was  intended 
to  convey  the  representation  that  he  had  arrived  at  that  age — a  condition 
absolutely  essential  to  his  naturalization.  It  is  equally  obvious  that  the 
allegation  made  and  sworn  to  that  he  had  resided  for  five  years  in  the 
United  States  was  intended  to  meet  that  provision  of  the  statute  which 
says  that  the  minor  ''may  after  his  arrival  at  the  age  of  twenty-one  years, 
and  after  he  shall  have  resided  five  years  within  the  United  States,  includ- 
ing the  three  years  of  his  minority,"  be  admitted  to  citizenship.  On  the 
face  of  the  certificate,  therefore,  it  clearly  appeared  that  a  representation 
was  made  to  the  court  that  the  applicant  had  attained  his  majority,  to 
say  nothing  of  the  fact  that  where  particular  recitals  are  lacking  the 
judgment  of  naturalization  necessarily  implies  that  the  applicant  averred 
and  presented  proof  of  compliance  with  the  several  conditions  prescribed 
by  law  for  admission  to  citizenship. 

On  December  6, 1853,  Zenea,  who  had  been  implicated  in  Lopez's  enter- 
prises against  Cuba,  was  sentenced  by  a  court-martial  at  Havana  to  be  exe- 
cuted for  treason.  At  that  time  he  wasAbsen  t  from  the  island.  In  1855  or 
1856  he  returned  to  Cuba,  and  resided  there,  as  he  alleged,  under  a  general 
amnesty,  till  1865,  when  he  went  to  New  York.  In  the  following  year  he 
made  a  journey  to  Mexico,  and  he  afterward  visited  other  countries  of 
Spanish  America,  though,  as  he  declared,  he  always  returned  to  New 
York,  which  he  regarded  as  his  domicil.  In  1869  he  spent  several  days  in 
Havana,  and  in  October  of  that  year  he  enlisted  at  New  York  as  a  private 
soldier  in  the  expedition  against  Cuba  which  set  out  from  that  port  in 
the  steamer  Lillian.  He  left  the  steamer,  however,  at  Nassau.  On  the  8th 
of  January  1871,  at  his  trial  before  the  court-martial  in  Cuba,  he  swore 
that  he  was  thirty-eight  years  of  age  and  domiciled  in  New  York.  He  did 
not  then  assert  his  American  citizenship,  because,  as  he  afterward  said,  he 
had  been  advised  not  to  do  so,  and  because  he  thought  that  his  safe-conduct 
would  protect  him.  If  he  was  thirty-eight  years  old  in  1871  he  was  nat- 
uralized at  the  age  of  nineteen.  A  cousin  who  had  charge  of  him  as  a 
child  declared  in  an  affidavit  presented  to  the  commission  at  Washington, 
that  in  1847  he  was  eleven  or  twelve  years  old,  which  would  have  made 
his  age  at  naturalization  only  sixteen  or  seventeen  years.  In  the  preface  to 
a  collection  of  his  poems  published  in  New  York  in  1872  it  was  stated  that 
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at  the  time  of  his  ezecation  in  August  1871  he  was  thirty-seven  years 
and  six  months  old;  that  he  was  horn  in  February  1834  at  Bayamo,  in 
Onba,  and  tiiat  ''he  studied  and  lived  almost  always  in  the  city  of  Ha- 
vana." This  would  have  made  his  age  at  naturalization  seventeen  years. 
.There  was  also  what  purported  to  be  a  baptismal  certificate,  dated  March 
29,  1832,  in  whieh  it  was  stated  that  he  was  baptized  on  that  day  as  "a 
child  thirty-five  days  old.''  This  would  have  made  him  twenty  years  and 
ten  months  old  at  the  time  of  his  naturalization.  The  advocate  for  the 
United  States,  besides  denying  the  sufficiency  of  these  proofs,  argued 
that  the  Judgment  of  naturalization  was  "final;''  that  there  was  ''no 
power  on  earth ''  that  could  "revoke  it  or  reverse  it  at  the  present  date;" 
that  the  arbitrator  for  the  United  States  was  only  "  the  delegate  of  the 
Secretary  of  State,"  who  possessed  no  such  power;  that  if  Zenea  was  not 
at  the  time  of  his  naturalization  twenty-one  years  of  age,  "  nobody  could 
help  it,"  and  that  the  commission  was  "not  a  court  of  appeal  from  the  de- 
cisions of  the  courts  of  the  United  States  admitting  aliens  to  be  citizens 
of  the  United  States." 

The  arbitrators,  as  has  been  seen,  held  that  it  was  *'  proved  that  Zenea 
was  naturalized  before  he  was  twenty-one  years  of  age,"  and  that  "  his 
naturalization  was  therefore  in  violation  of  the  laws  of  the  United  States," 
bnt  that  the  evidence  did  "not  make  il  clear  that  Zenea  practiced  a  fraud 
upon  the  court." 

Without  intending  to  question  the  correctness  of  the  decisions  of  the 
arbitrators  in  the  oases  of  Angarica,  No.  17,  and  Criado,  No.  29,  it  may  be 
suggested  whether  the  facts  in  respect  to  naturalization  in  the  case  of 
Zenea  did  not  render  it  yet  more  clearly  obnoxious  to  the  rules  laid  down 
in  the  agreement  of  December  14, 1882,  under  which  those  oases  were  dis- 
missed. By  those  rules  the  f^aud  that  vitiated  naturalization  was  defined 
to  consist  of  "intentional  and  dishonest  misrepresentation  or  suppression 
of  material  facts  by  the  party  obtaining  the  judgment."  Different  views 
have  been  entertained  as  to  what  constitutes  "residence"  within  the 
meaning  of  the  naturalization  laws,  but  the  requirement  that  the  appli- 
oant  shall  have  arrived  at  the  age  of  twenty-one  years  does  not  admit  of 
construction ;  and  where  it  is  proved  that  the  applicant  obtained  natural- 
ization without  having  complied  with  that  condition,  that  fact  would  of 
itself  seem  to  create  a  strong  presumption  that  he  was  gnilty  of  "  inten- 
tional and  dishonest  misrepresentation  "  or  of  "  suppression  of  material 
facts." 

The  claimant's  property  was  embargoed  by 
Case  of  eovin.  ^|^^  Spanish  authorities  in  Cuba  in  February 
1870  and  released  in  March  1871.  It  appeared  that  he  was 
born  in  Cuba.  He  made  a  declaration  of  intention  to  become 
a  citizen  of  the  United  States  in  New  York,  August  2, 1852. 
He  was  not  naturalized  till  August  12, 1867.  Prior  to  that 
time,  his  residence  was  in  Cuba,  where  his  property  was  also. 
It  seems  that  he  was  accustomed  in  the  summer  to  come  from 
Cuba  to  Saratoga,  or  some  other  summer  resort  in  the  United 
States.  His  home  was  in  Matanzas,  in  Cuba.  It  did  not  ap- 
pear that  he  had  ever  paid  an  income  tax  in  the  United  States. 
5627— Vol.  3 32 
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Mr.  Lowndes,  arbitrator  for  the  United  States,  while  reject- 
ing the  claim  on  the  ground  that  the  claimant  had  proved  no 
damage,  said  that,  although  the  evidence  threw  suspicion  on 
the  regularity  of  the  naturalization,' it  did  not  in  his  opinion 
<<  make  out  clearly  that  fraud  was  practiced  on  the  court ; "  and, 
consequently,  he  thought  that  the  commission  had  jurisdiction 
of  the  claim,  though  he  held  that  it  should  be  dismissed,  as 
the  claimant  had  proved  no  damage. 

The  Marquis  de  Potestad,  while  also  holding  that  no  damage 
had  been  proved,  expressed  the  opinion  that  the  case  should 
be  dismissed  for  want  of  jurisdiction.  It  was  therefore 
dismissed. 

Felix  Govin  y  Pinto,  adminiotrator  of  J096  G<mn  y  Pinto,  No.  88,  Span. 
Com.  (1871),  December  26, 1882. 

<^The  claimant's  naturalization  as  a  citizen 
CEMof  zaidivar.   ^^  ^^^  United  States  has  been  traversed  by 
Spain.    While  the  evidence  throws  suspicion  upon  the  regu- 
larity of  the  naturalization  proceedings,  we  do  not  think  it 
makes  out  clearly  a  case  of  fraud  on  the  part  of  the  claimant." 

Deoision  of  the  Marqnia  de  Potestad  and  Mr.  Lowndes,  arbitrators;  oaae 
of  Mignel  Zaidivar,  No.  127,  Span.  Com.  (1871),  December  26,  1882. 

Zaidivar  was  naturalized  by  the  court  of  common  pleas  in  the  city  pf 
New  York  on  Aagnst  28,  1860.  His  declaration  of  intention  was  made 
June  18,  1857,  before  the  same  court.  By  the  record  of  the  proceedings 
by  whifih  he  was  naturalized,  it  appeared  that  he  produced  a  witness 
who  swore  that  he  had  ''resided  within  the  United  States  for  the  con- 
tinned  term  of  five  years  at  least  next  preceding  the  present  time.^'  In 
the  papers  before  the  commission,  Miguel  Fernandez,  a  commission  and 
shipping  merchant  in  New  York,  swore  that  he  had  known  Zaidivar  since 
1852,  that  he  knew  him  in  Puerto  Principe  in  1869,  and  that  he  knew 
he  was  an  American  citizen.  On  cross-examination  the  witness  stated, 
in  reply  to  the  question  when  Zaidivar  left  Puerto  Principe,  that  he 
used  to  oome  to  the  United  States  ''many  times  and  go  back  again," 
and  that  he  was  on  his  plantation  in  1869.  He  admitted  that  he  could  not 
say  whether  Zaidivar  resided  in  Cuba  or  in  the  UniU»d  States  from  1852  to 
1860,  though  he  said  he  supposed  that  Zaidivar  "  used  to  be  in  Puerto 
Principe  unless  he  was  traveling  some  place.''  He  saw  him  in  New  York 
in  1856  or  1857. 

The  only  knowledge  he  had  of  Zaldivar's  American  citizenship  was  that 
in  1856  or  1857  the  latter  showed  him  a  paper  stating  that  he  was  an 
American  citizen.  Another  witness,  who  also  lived  in  New  York,  said  that 
he  could  not  swear  that  Zaidivar  was  an  American  citizen,  but  that  every- 
one recognized  him  to  be  such.  Still  another  witness  for  the  claimant, 
named  Blakbone,  a  resident  of  New  York,  who  swore  that  he  knew  Zaidi- 
var was  a  citizen  of  the  United  States,  said  on  a  cross-examination  that  he 


Digitized  by  VjOOQ  IC 


NATIONALITY.  2631 

went  to  Puerto  Principe  in  1859,  and  that  knew  Zaldivar  ''almost  as  soon 
as  he  got  there ; "  he  knew  him  "  anyway,  in  1864."  When  he  first  knew  him, 
Zaldivar  was  living  at  Pnerto  Principe,  had  a  house  there  and  his  family, 
and  he  would  call  it  his  home ;  Zaldivar  was  there  *  *  perhaps  half  his  time." 
He  would  generally  come  to  New  York  in  the  summer  months,  when  he 
lived  in  Eighth  street  part  of  the  time,  and  lived  in  hotels  a  part  of  the 
time.  He  knew  Zaldivar  was  a  citizen  of  the  United  JStates,  because  one 
day  on  his  plantation  in  Cuba,  Zaldivar  showed  him  his  papers;  he  could 
not  remember  the  date.  The  way  Zaldivar  came  to  show  his  papers  was, 
that  he  and  the  witnesses  were  jesting  with  each  other  about  their  nation- 
ality, when  Zaldivar  declared  himself  to  be  a  citizen  of  the  United  States, 
upon  which  they  laughed  at  him.  The  witness  also  said  that  Zaldivar 
had  two  houses  in  Cuba,  one  a  summer  residence  and  the  other  a  winter 
residence.  When  asked  to  reconcile  this  statement  with  his  former  state- . 
ment  that  Zaldivar  was  in  the  United  States  in  the  summer  time,  he  said 
that  Zaldivar's  family  occupied  the  house  in  the  country  during  the  sum- 
mer. For  the  defense,  several  witnesses  in  Cuba  were  asked  whether,  in 
1869  or  1870,  Zaldivar  declared  himself  to  be  an  American  citizen,  or  spoke 
as  if  he  were  one,  or  whether  he  spoke  as  a  Spaniard  and  a  Cuban,  and 
opposed  the  Government  of  Spain.  The  first  witness  knew  nothing  about 
it.  The  second  and  third  knew  nothing  about  it.  The  fourth  knew  nothing 
about  Zaldivar's  having  declared  himself  to  be  an  American  citizen.  As  to 
expressing  himself  as  a  Spaniard  and  a  Cuban,  Zaldivar  spoke  to  him  at 
different  times  and  was  favorable  to  Spain.  The  fifth  witness  knew  noth- 
ing about  it,  likewise  the  sixth  and  the  seventh.  The  eighth  did  not  know 
whether  Zaldivar  had  declared  his  citizenship,  but  for  some  time  he  had 
* '  known  "  that  Zaldivar  was  an  American  citizen.  The  last  witness  several 
times  heard  Zaldivar  say  that  he  was  an  American  citizen,  but  he  always 
saw  him  with  his  family  in  his  house  in  Cuba.  In  defense  of  the  claimant's 
citizenship,  the  advocate  for  the  United  States  took  the  usual  ground  that 
the  judgment  of  naturalization  closed  all  inquiry,  was  complete  evidence 
of  its  own  validity,  and  could  not  be  attacked  collaterally  by  any  evidence 
whatever. 

On  the  26th  of  December  1882,  the  day  on 
^^^^°^^^^^^'  ^j^.^j^  ^^^  ^^^  foregoing  cases  ( Angarica,  No. 
*      *  17;  Oriado,  No.  29;  Zenea,  No.  136;  Govin  y 

Pinto,  No.  38,  and  Zaldivar,  No,  127)  were  decided  by  the  arbi- 
trators, the  Marquis  de  Potestad,  with  reference  to  certain 
cases  then  x>ending  before  the  umpire,  as  well  as  to  the  appli- 
cation of  the  rules  of  decision  announced  by  the  arbitrators 
on  the  14th  of  the  month,  made  the  following  statement: 

<'No.  9.    Felix  Govin  y  Pinto  v,  Spain. 

"No.  45.    Cristobal  Madan  v,  Spain. 

'*No,  48.    Antonio  Mora  v.  Spain. 

"No.  49.    Mrs.  Mora  v.  Spain. 

"No.  69.    John  O.  Eozas  v.  Spain. 

"No.  73.    Eamon  DeRivas  y  Lamar  v.  Spain. 

"No.  115,    M.  A.  Montejo  v.  Spain. 
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<<  Although  opinions  on  citizenship  in  these  cases  have  already 
been  enter^,  I  deem  it  advisable,  in  view  of  the  rules  recently 
promulgated  by  my  colleague  and  myself,  to  explain  my  mode 
of  reasoning  on  the  subject,  in  conformity  with  said  rules. 

^^  And  first  of  all  it  is  proper  to  state  that  the  method  now 
adopted  does  not  difier  in  any  essential  point,  in  fact  not  at 
all,  so  far  as  it  bears  upon  the  recognition  of  a  certificate  of 
naturalization,  &om  that  which  has  been  applied  in  this  com- 
mission from  its  origin  to  the  present  time.  The  only  innova- 
tion is,  that  whilst  heretofore  there  seems  to  have  been  at 
times  some  confusion  and  misunderstanding  that  very  much 
embarrassed  the  decisions  of  cases,  it  appeared  best,  in  order 
to  remove  those  obstacles,  that  a  definite  understanding  should 
be  had  on  specified  points. 

"  The  contention  on  the  part  of  Spain,  briefly  stated^  has 
been,  and  is,  that  the  mere  possession  of  a  certificate,  even  if 
granted  by  a  competent  court,  was  not  conclusive  proof  of 
citizenship. 

<^The  rules  now  express  that  a  certificate  of  naturalization 
shall  only  be  considered  prima  facie  evidence  of  citizenship. 
And  being  only  prima  facie  evidence  it  follows  that  it  is  subject 
and  liable  to  investigation  relating  to  such  circumstances  as 
would,  if  well  established,  impeach  and  annul  its  force  and  vsdid- 
ity,  at  least  in  so  far  as  the  objects  of  this  commission  would 
be  concerned. 

<^  The  rules  provide,  therefore,  that  a  certificate  of  naturaliza- 
tion may  be  impeached  by  showing  Hhat  the  court  which 
granted  the  judgment  of  naturalization  was  without  jurisdic- 
tion,'or  by  showing  4n  conformity  with  the  adjudication  of 
the  courts  of  the  United  States  on  similar  matters  that  fraud, 
consisting  of  intentional  and  dishonest  misrepresentation  or 
suppression  of  material  facts  by  the  party  obtaining  tbe  judg- 
ment was  practiced  upon  it  (the  court),  or  that  the  naturaliza- 
tion was  granted  in  violation  of  a  treaty  stipulation  or  of  a  rule 
of  international  law.' 

'^The  fraud  must  be  intentional.  This  is  a  universal  prin- 
ciple used  in  the  scrutiny  of  every  crime  or  offense;  it  is  what 
proi)erly  constitutes  the  punishable  element  in  criminal 
proceedings. 

"The  inquiry  then  arises,  How  is  the  fraudulent  intention  to 
be  proved!  It  certainly  can  not  be  from  any  assumption  a 
priori.  No  one  can  fathom  what  passed  in  a  human  mind 
anteriorly  to  an  act  performed;  it  is  only  by  virtue  of  outward 
circumstances  relating  to  that  act  that  conclusions  in  that 
respect  can  possibly  be  reached  and  a  legal  presumption 
derived. 

*^In  order,  for  instance,  to  prove  domicil  or  residence,  there 
are  rules  established  and  accepted  both  as  manifesting  the 
intent  and  qualifying  the  acts  expressive  of  that  intent. 

"It  is  the  same  when  the  question  to  be  determined  is, 
whether  by  a  subsequent  residence  in  the  country  of  origin, 
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after  obtaining  naturalization  in  a  foreign  conntry,  the  new 
nationality  has  not  been  abandoned  and  the  old  one  resumed. 

"And  so  in  this  commission,  in  order  to  decide  conlbrmably 
to  the  rules  adopted  by  the  arbitrators,  whether  or  no  fraud 
has  been  practiced  on  a  court  granting  naturalization,  the 
inquiry  would  address  itself  to  ascertaining  if  the  party  seek- 
ing naturalization  misled  the  court  by  false  allegations  or 
suppressions  of  essential  facts  in  the  matter  of  residence,  and 
if  the  testimony  in  the  case  should  lead  to  the  conclusion  that 
the  coart  had  been  so  misled,  the  presumption  would  be  legiti- 
mate that  the  false  allegiations  and  the  suppressions  had  ^3en 
intentionally  made  for  a  dishonest  purpose. 

*<The  weight  to  be  given  to  evidence.in  naturalization  cases 
must  necessarily,  like  that  which  obtains  in  most  matters 
controlled  by  evidence,  dex>end  on  individual  appreciation,  but 
although  the  exact  measure  and  proportion  can  not  be  expressed 
by  any  formula.  I  hold,  nevertheless,  that  the  following  points 
have  been  conclusively  established : 

"1,.  That  a  certificate  of  naturalization  is  ouiy  prima  facie 
proof  of  the  allegiations  of  citizenship. 

*'2.  Such  a  certificate'  not  being  conclusive,  it  is  liable  to 
investigation  with  reference  to  certain  facts  showing  want  of 
jurisdiction  or  fraud. 

^*3.  Those  facts  are  such  as  may  show  in  the  matter  of  resi- 
dence that  the  parties  seeking  naturalization  have  misled  the 
court  that  granted  the  judgment. 

"4.  And  if  it  shall  appear  from  the  testimony  that  any  claim- 
ant did  not  in  fact  reside  the  required  time,  and  that  no  honest 
mind  could  have  concluded  that  he  did,  then  the  presumption 
must  be  that  the  court  was  deceived  and  that  the  misrepre- 
sentations or  concealment  \»  ere  willful  and  dishonest.    •    •    • 

"It  is  in  accordance  with  these  principles  that  the  arbitra- 
tors have  dismissed  the  cases  of  Jos^.  Garcia  de  Angarica,  No. 
17,  and  Kamon  Fernandez  Griado  y  Gomez,  No.  29,  and  I  now 
proceed  to  review  the  cases  which  are  before  the  umpire. 

"Felix  Govin  y  Pinto,  the  claimant  in  No.  9,  was  born  in 
Cuba,  and  resided  in  Matanzas  all  his  life  up  to  the  year  1869. 

"  It  is  abundantly  proved  that  for  ten  pr  twenty  years  before 
1868  he  was  a  lawyer  in  active  practice  i)ermanently  settled 
there,  and,  moreover,  as  the  practice  of  law  was  not  possible 
without  taking  the  oath  of  allegiance  to  the  sovereign  of 
Spain,  this  fact  alone,  without  considering  any  other  in  the 
case,  would  destroy  his  allegation  of  citizenship  elsewhere. 

"There  is  no  evidence  that  he  ever  'removed'  to  the  United 
States  until  1869.  He  was  suspected  of  complicity  in  the  in- 
surrection when  he  left  Cuba,  and  it  is  proved  by  the  books  of 
the  Cuban  Junta  that  he  made  large  contributions  to  aid  the 
insurrection  after  he  got  to  New  York. 

"These  being  the  facts,  this  man  pretends  to  have  been 
naturalized  in  New  York  on  the  10th  day  of  July  1868.  It  is 
clear,  then,  first,  that  the  court  was  forbidden  to  naturalize 
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Govin,  because  he  had  not  resided  in  the  United  States  for 
five  years  immediately  preceding  his  naturalization  as  required 
by  the  act  of  1813.  Second,  that  frauds,  consisting  of  inter- 
national and  dishonest  misrepresentations  or  suppressions  of 
material  facts  by  Govin,  were  practiced  upon  the  court.  Cer- 
tainly Govin  knew  all  the  facts  which  I  have  recited,  and  he 
intentionally  and  dishonestly  made,  or  procured  to  be  made, 
both  misrepresentations  and  suppressions  of  material  facts. 
It  matters  not  whether  his  witness  did  or  did  not  know  these 
facts.  If  he  did  know  them  he  was  Govin's  witness,  and  he 
willfully  misrepresented  and  suppressed  material  facts.  If 
he  did  not  know  them  Govin  did,  and  suffered  him  to  swear 
falsely. 

"  Cristobal  Madan,  No.  45,  was  born  a  Spanish  subject  on 
July  7, 1807.  He  first  came  to  the  United  States  in  the  year 
1818  at  eleven  years  of  age.  He  returned  to  Cuba  in  the  year 
1824,  and  did  not  again  return  to  the  United  States  until  1844. 
He  swears  that  from  that  time  to  1849  he  returned  to  the 
United  States  every  summer  and  sometimes  spent  winters 
there.  From  1849  to  1851  he  was  in  the  United  States.  He 
had  never  declared  his  intention  to  become  a  citizen  of  the 
United  States  until  the  day  he  was  naturalized,  June  27, 1850. 
In  the  year  1850  no  court  of  the  United  States  was  authorized 
to  naturalize  anybody  who  had  not  made  a  declaration  of  inten- 
tion two  years  previous  unless  ho  fulfilled  the  conditions  of  the 
minor  act  of  1824. 

"  The  district  court  of  the  United  States  for  the  southern 
district  of  Kew  York  was  not  authorized  to  naturalize  Cris- 
tobal Madan, 

"  In  addition  to  this  it  is  perfectly  clear  that  Madan  prac- 
ticed a  fraud  upon  the  court  by  intentionally  and  dishonestly 
making  or  procuring  to  be  made  misrepresentations  and  sup- 
pressions of  material  facts  in  regard  to  his  residence. 

''I  have  discussed  this  case  very  fully  in  my  opinion  dated 
November  15, 1881,  and  it  fully  appears  in  the  case  that  this 
claimant  had  the  strongest  motive  to  commit  a  fraud. 

"Antonio  M.  Mora,  No.  48,  was  born  in  Cuba,  a  Spanish  sub- 
ject. He  declared  his  intention  to  become  an  American  citizen 
in  1853,  but  left  the  United  States  some  time  previous  to  1859 
without  having  completed  his  naturalization.  From  1859  to 
1869  Mora  appears  to  have  been  permanently  in  Cuba  acting 
as  the  business  manager  of  the  large  and  heavily  encumbered 
estates  belonging  to  his  brothers  and  sisters.  The  evidence, 
especially  that  of  Navarro,  makes  it  quite  clear  to  my  mind 
that  from  18G4  to  1869,  certainly,  he  resided  in  Cuba  and  not 
in  the  United  States,  and  the  answers  of  tlie  claimant  to  inter- 
rogatories dispel  any  vestige  of  doubt.  He  shows  a  continual 
desire  to  misrepresent  and  suppress  every  material  fact  with 
regard  to  his  residence. 

"Ten  days  before  the  naturalization  of  this  claimant  an 
embargo  was  laid  upon  his  property,  which  fact,  I  think,  dis- 
poses of  his  claim;  but  I  mention  it  again  here  as  showing  a 


Digitized  by  VjOOQ  IC 


NATIONALITY.  2635 

motive  to  commit  a  fraud  upon  tlie  court.  I  think  it  clearly 
a])pears  that  the  court  had  no  authority  to  naturalize  Mora  in 
1869,  and  that  he  committed  a  fraud  upon  the  court  by  inten- 
tionally and  dishonestly  making,  or  procuring  to  be  made, 
misrepresentations  and  suppressions  of  material  facts. 

**Mrs.  Mora,  No.  49,  only  claims  American  citizenship  by  rea- 
son of  her  husband's  naturalization,  and  her  American  charac- 
ter must  fall  with  his. 

*' John  O.  Bozas,  No.  69,  presents  no  declaration  of  intention, 
and  his  certificate  of  naturalization,  which  is  prima  fade  evi- 
dence of  his  naturalization,  is  proved  by  his  own  witnesses  to 
be  utterly  false  in  all  its  recitals.  It  recites  that  proof  was 
made  that  John  0.  Bozas  had  resided  five  years  within  the 
United  States.  Bozas  and  his  witnesses  show  before  this  com- 
mission that  he  did  [not]  in  fact  reside  five  years  in  the  United 
States  before  his  naturalization,  and  they  also  swore  that  no 
such  proof  was  made  to  the  court. 

^^  Bozas  shows  that  his  service  in  the  Army  of  the  United 
States  entitles  him  to  naturalization,  but  there  is  no  proof  that 
this  naturalization  was  ever  granted  to  him,  and  the  attempt 
of  an  interested  party  to  supply  the  place  of  record  evidence 
by  the  testimony  of  witnesses  must,  it  seems  to  me,  be  inad- 
missible in  any  tribunal. 

^'Bamon  de  Bivas  y  Lamar,  No.  73, 1  must  now  hold  to  be  a 
citizen  of  the  United  States,  and  I  have  therefore  retracted  my 
opinion  upon  that  single  point  in  the  case. 

"M.  A.  Montejo,  No.  116, 1  consider  to  be  now  concluded  by 
the  report  of  the  American  consul,  filed  by  the  claimant,  with 
other  papers,  in  1875  or  1876,  on  the  subject  of  his  residence  in 
Ouba  and  the  fraudulent  character  of  his  naturalization.  If 
this  case  is  not  within  the  letter  of  the  agreement  which  my 
colleague  and  I  have  lately  arrived  at,  it  is  certainly  within  its 
spirit,  and  I  can  not  make  an  exception  in  favor  of  such 
claimant. 

^^  Besides,  I  consider  that  his  own  answers  to  interrogatories 
show  that  he  made  intentional  and  dishonest  misrepresenta- 
tions of  material  facts  in  his  oath  before  the  court,  and  that  his 
naturalization  was  procured  by  fraud." 

In  the  cases  of  Govin  y  Pinto,  No.  9;  Madan, 
^•^^^y^*^'  No.  45;  Mora,  No.  48;  Bozas,  No.  69,  and 
Montejo,  No.  115,  referred  to  in  the  foregoing 
statement  of  the  Marquis  de  Potestad,  decisions  were  rendered 
by  the  umpire.  Count  Lewenhaupt.  In  the  case  of  Govin  y 
Pinto,  No.  9,  the  claimant  demanded  damages  from  Spain  for 
the  embargo  of  his  property  in  Cuba,  under  an  order  of  January 
31, 1870.  On  August  4, 1879,  the  Marquis  de  Potestad,  arbi- 
trator for  Spain,  read  the  following  opinion : 

<^The  claimant  alleges  that  he  declared  his  intention  to 
become  a  citizen  of  the  United  States  on  the  2d  day  of  April 
1859,  and  was  naturalized  on  the  10th  day  of  July  1868. 
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<<  The  evidence  proves  beyond  doabt  that  daring  the  entire 
five  years  preceding  his  naturalization,  and  inde^  for  thrice 
that  length  of  time,  the  claimant  was  a  lawyer  engi^ed  in  the 
active  practice  of  his  profes^on  in  Matanzas,  Gul^  and  lived 
there  with  his  family  in  his  own  hoase.  This  proof  is  made  by 
lawyers  Y^ho  practiced  in  the  same  place,  by  the  judges  before 
whom  he  practiced,  and  by  other  x>ersons  connected  with  him 
in  business. 

^^  It  is  also  proved  by  official  records,  authenticated  by  the 
claimant's  own  signature,  that  within  the  five  years  preceding 
his  naturalization  the  claimant  assisted  at  elections  where 
only  residents  of  Matanzas  could  vote,  and  was  a  candidate 
for  offices  for  which  only  residents  were  eligible,  and  was  on 
one  occasion  elected. 

<<It  also  appears  that  the  American  consul  at  Matanzas,  in 
answer  to  an  inquiry  of  the  State  Department,  reported,  under 
date  of  May  20, 1870,  < that  Mr.  Govin  y  Pinto  is  a  resident  of 
Matanzas,  and  has  resided  there  all  his  life  up  to  the  beginning 
of  the  year  1869.' 

<^It  is,  therefore,  perfectly  evident  that  the  claimant  pro- 
cured the  certificate  of  naturalization  which  has  been  exhib- 
ited here  in  violation  of  the  statute  of  the  United  States  of 
March  3, 1813,  which  prohibits  the  naturalization  of  any  alien 
who  shall  not  have  resided  within  the  United  States  for  the* 
continuous  period  of  five  years  next  preceding  his  admission 
to  be  a  citizen,  and  that  he  has  in  so  doing  committed  a  fraud 
upon  the  United  States. 

<^It  is  manifest,  also,  that  for  a  Spanish  subject  residing 
within  the  Spanish  dominions  to  procure  a  certificate  purport- 
ing to  make  him  a  citizen  of  the  United  States  is  a  fraud  upon 
Spain,  as  well  as  upon  the  United  States,  and  the  certificate 
is  wholly  inoperative  to  entitle  the  holder  to  the  benefits  se- 
cured by  the  treaty  between  the  two  nations  to  the  citizen  of 
the  latter. 

<<  I  am,  therefore,  of  opinion  that  the  claimant  is  not  a  citizen 
of  the  United  States  within  the  meaning  and  intent  of  the 
convention  of  February  1871.''    •    •    ♦ 

On  the  other  hand,  Mr.  Segar,  the  arbitrator  for  the  United 
States,  said : 

"On  the  31st  of  January  1870  the  governor-general  of  the 
Island  of  Cuba  issued  an  order  causing  an  embargo  to  be 
placed  upon  the  property  of  Felix  Govin  y  Pinto,  an  American 
citizen,  then  residing  in  New  York,  in  his  own  house.  No.  54 
West  Thirty-seventh  street. 

"  In  consequence  of  this  order,  the  local  governor  of  Havana 
issued  another  one  on  the  4th  of  February,  by  which  he  took 
possession  of  all  the  estate  of  Felix  Govin  y  Pinto,  and  forbade 
all  persons,  under  penalty  of  being  tried  as  traitors  before  a 
court-martial,  to  pay  him  any  debt,  or  bring  or  conceal  any 
property  belonging  to  him. 
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<<  This  order,  whose  text  has  been  printed  in  Spanish  and  in 
English,  contains  the  statement  that  Govin  y  Pinto  at  that 
time  did  not  reside  in  Cuba.  The  Spanish  text  reads  that  he 
was  then  a  resident  en  el  extrangero.  (See  evidence,  pages  25 
and  26.)  Felix  Govin  y  Pinto  had  been  admitted  to  be  a  citi- 
zen of  the  United  States  on  the  10th  of  Jnly  1868,  and  the 
record  of  his  naturalization  before  the  court  of  common  pleas 
for  the  city  of  New  York  has  been  appended  to  his  memori^. 

^^  The  estates  having  been  seized  by  a  process  of  embargo, 
against  the  provisions  of  Article  YII.  of  the  treaty  of  1795, 
between  the  United  States  and  Spain,  the  Government  of  the 
United  States  made  the  proper  representations  to  the  Govern- 
ment of  Spain,  and  succeeded  in  obtaining  in  November  1873 
an  order  of  the  council  of  ministers  at  Madrid,  to  the  governor- 
general  of  Ouba,  recognizing  the  American  citizenship  of  Felix 
Govin  y  Pinto,  and  causing  his  proi)erty  to  be  restored  to  him. 
Upon  the  receipt  of  this  order  the  governor-general  issued  the 
following  decree: 

Havana,  November  14^  1873. 

"  *  Upon  examination  of  the  papers  in  the  case  of  Felix  Gk)vin 
y  Pinto  for  treason : 

"'Resulting  that  the  proi)erty  of  the  said  Felix  Govin  y 
Pinto  was  embargoed  merely  on  suspicion  that  he  was  working 
abroad  in  favor  of  the  insurrection,  in  union  with  his  brother, 
Jos^  Govin  y  Pinto,  the  property  of  whom  has  been  already 
released : 

'<' Considering  that  the  representation  of  the  Government  of 
the  United  States  asking  for  the  release  of  the  property  of 
Felix  Govin  y  Pinto,  was  favorably  attended  to  by  the  Govern- 
ment of  the  republic,  as  confidentially  communicated  to  this 
office  by  the  department  of  colonial  affairs,  it  is  thereupon 
ordered  by  his  excellency  the  governor^general^  that  the  em- 
bargo placed  upon  the  property  of  Felix  Govin  y  Pinto  be 
released,  and  that  the  said  property  be  restored  and  returned 
to  him,  or  to  his  lawful  attorney.  The  said  Govin  y  Pinto  and 
his  family  are  further  authorized  hereby  to  return  to  this  island 
if  they  so  choose.' 

''The  preceding  decree  was  carried  into  effect,  as  far  as  the 
release  of  the  estates  was  concerned,  on  the  20th  of  January 
1874.    •    •    • 

"The  question  raised  alone  is  respecting  the  citizenship  of 
Felix  Govin  y  Pinto,  the  advocate  of  Spain  denying,  and  the 
Government  of  the  United  States  and  even  that  of  Spain  in- 
sisting upon  and  conceding,  respectively,  that  he  is  such  a 
citizen  of  the  United  States. 

"But,  in  the  first  place,  the  evidence  upon  which  the  advo- 
cate of  Spain  bases  his  attempt  to  go  behind  the  records  of 
the  court  of  common  pleas  of  the  city  of  New  York,  is  one,  in 
my  opinion,  which  can  not  be  considered  here,  and  which 
ought  to  be  stricken  from  the  record.  My  opinion  upon  this 
point  was  filed  on  the  13th  of  May,  and  to  it  I  refer. 


Digitized  by  VjOOQ  IC 


2638        INTERNATIONAL  ARBITKATIONS. 

"  lu  the  second  place,  it  seems  to  me  very  strange  that  while 
the  houses  and  farms  were  released  because  of  the  American 
citizenship  of  their  proprietor,  the  rents  and  yieldings  of  the 
same  houses  and  farms  should  be  retained,  on  the  ground  that 
there  was  not  such  a  citizenship.  Scarcely  can  I  believe  that 
the  Spanish  Government  would  support  its  advocate  in  an 
undertaking  of  this  kind. 

"The  discussion,  however,  seems  to  be  needless  in  this 
case.  It  is  fully  covered  by  the  decision  given  by  the  umpire 
in  the  Fernando  Dominguez  case,  and  admits  of  no  contro- 
versy.   ♦    ♦    » " 

The  umpire  held  that  the  claimant  had  *'  a  right  to  appear 
before  the  commission  as  a  citizen  of  the  United  States  under 
the  agreement  of  December  14, 1882.'' 

Coant  Lewenhaupt,  case  of  Govin  y  Pinio,  No.  9,  Span.  Com.  (1871). 
February  22, 1883. 

The  claimant,  born  in  Ouba  in  1807,  and  nat- 
Case  of  Cnrto^  ^f^lized  as  a  citizen  of  the  United  States  on 
June  27, 1850,  demanded  damages  for  the  em- 
bargo of  his  property  in  Cuba  in  1869.  The  rules  of  the  com- 
mission required  that,  where  the  claimant  was  a  naturalized 
citizen,  authenticated  copies  of  his  declaration  of  intention  and 
of  the  record  of  his  naturalization  should  be  exhibited  with  his 
memorial.  The  claimant,  instead  of  exhibiting  such  copies, 
filed  a  certificate  signed  by  the  clerk  of  the  court  in  which  he 
was  naturalized,  stating  that  he  was  duly  admitted  to  citizen- 
ship on  the  day  above  mentioned.  Such  a  certificate  has  been 
held  to  be  insufficient  to  prove  naturalization.*  Nearly  three 
years  after  the  filing  of  his  memorial  the  claimant  filed  an 
amended  memorial,  with  which  he  exhibited  an  authenticated 
copy  of  a  declaration  of  intention  made  by  him  on  June  27, 
1850,  the  day  of  his  naturalization.  Subsequently,  when  an 
authenticated  copy  of  the  whole  process  of  naturalization  was 
brought  before  the  commission,  it  was  found  that  the  declara- 
tion of  intention  was  in  reality  made  on  the  same  day  as  that 
on  which  the  naturalization  was  effected. 

The  act  of  Congress  of  1802  required  the  declaration  of  in- 
tention to  be  made  at  least  three  years  prior  to  naturalization. 
The  only  statute  that  permitted  such  declaration  to  be  made 
at  the  time  of  the  admission  to  citizenship  was  the  act  of  May 
26, 1824,  which  applied  only  to  persons  who  had  resided  in  the 
United  States  as  minors  during  the  three  years  next  preceding 
their  mjyority.    The  record  of  naturalization  recited  that  the 


^  Miller  y,  JiHnhart,  18  Ga.  239. 
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claimant  had  <^ resided  within  the  United  States  of  America 
five  years  at  least,  and  within  the  State  of  New  York  one  year 
at  least.''  It  also  recited  that  he  "produced  to  the  court  sat- 
isfactory proof  that  he  arrived  in  the  United  States  before  he 
had  attained  the  age  of  18  years.^^  The  inference  sought  to  be 
made  from  this  recital,  as  well  as  from  the  fact  that  he  was 
permitted  to  make  his  declaration  of  intention  on  the  day  on 
which  he  was  naturalized,  was  that  he  gained  admission  to 
citizenship  under  the  act  of  1824. 

It  appeared  that  the  claimant  first  came  to  the  United  States 
in  IdlS,  when  he  was  11  years  old;  that  he  returned  to  Ouba 
in  1824,  at  the  age  of  17,  and  did  not  again  visit  the  United 
States  till  1844,  when  he  was  37  years  of  age.  He  swore  that 
from  1844  to  1849  he  was  in  the  United  States  every  year  from 
June  to  October,  and  that  he  "sometimes  spent  winters  there;" 
and  that  from  January  1, 1849,  to  the  date  of  his  naturaliza- 
tion, he  was  not  in  Cuba.  The  arbitrator  for  Spain,  in  an  opin- 
ion delivered  November  15,  1881,  pointed  out  that  it  was 
essential  to  the  validity  of  the  claimant's  naturalization  un- 
der the  act  of  1824  that  he  should  have  resided  in  the  United 
States  at  least  from  1825  to  1828,  the  three  years  preceding  his 
majority,  and  that  unless  he  was  admitted  to  citizenship  under 
that  act  his  naturalization  was  invalid,  as  he  had  not  made  a 
prior  declaration  of  intention,  as  required  by  law.  The  arbi- 
trator for  Spain  therefore  held  that  the  naturalization  of  the 
claimant  must  have  been  fraudulently  obtained  by  the  sup- 
pression of  material  facts,  and  that  he  should  not  be  permitted 
to  appear  as  an  American  citizen. 

On  the  other  hand,  the  arbitrator  for  the  United  States  main- 
tained that  "the  court  required  all  that  the  statutes  and  the 
act  of  Congress  require  in  entering  up  its  judgment  in  the 
case;"  that  the  certificate  alleged  that  the  statutes  had  been 
complied  with,  and  that  this  was  sufftcient.'    The  umpire  said : 

"It  is  contended  by  Spain  that  in  the  year  1850  no  court 
of  the  United  States  was  authorized  to  naturalize  anybody 
who  had  not  made  a  declaration  of  intention  two  years  previ- 
ously, unless  he  fulfilled  the  conditions  of  the  minor  act  of 
1824;  that  the  court  was  not  authorized  to  naturalize  him 
under  said  act,  because  he  had  not  fulfilled  the  conditions  pre- 
scribed in  the  act  by  having  resided  in  the  United  States  during 
the  three  years  next  preceding  his  arrival  at  the  age  of  twenty- 
one  years,  and  by  having  continued  to  reside  there  until  the 
naturalization;  that  it  is  impossible  to  assume  that  the  judge 


^Starke  v.  Insurance  Co,,  7  C ranch,  420;  Campbell  v.  Gordon,  6  Craucb,  176. 
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thoagbt  that  these  conditions  were  not  required ;  that  it  is  also 
impossible  to  assume  that  the  judge  willfully  violated  the  law, 
and  that  in  consequence  the  claimant  must  be  held  to  have 
practiced  a  fraud  upon  the  court  by  intentional  suppression  of 
the  material  facts  that  he  was  not  in  the  United  States  between 
1825  and  1828,  and  that  his  residence  had  been  interrupted  by 
an  absence  of  about  twenty  years. 

"The  advocate  of  the  United  States  says: 

"*The  fact  is  that  the  Spanish  hypothesis  of  the  suppres- 
sion of  evidence  is  founded  upon  still  another  hyx)othesis,  and 
thus  an  attempt  is  made  to  prove  a  fraud  by  a  succession  of 
hjrpotheses,  instead  of  evidence.  The  fundamental  hypoth- 
esis is  that  Judge  Betts  in  his  administration  of  the  law  gave 
the  same  construction  and  effect  to  the  st.atute  that  strikes  the 
mind  of  the  advocate  of  Spain  as  proper.  There  is  nothing 
to  show  that  he  did,  and  the  probability  may  be  said  to  be 
that  he  did  not,  for  we  suppose  that,  so  far  as  the  construction 
of  the  act  of  1824  is  concerned,  the  general  view  of  the  courts 
has  been  that  the  act  required  only  that  the  applicant  shall  have 
resided  in  the  United  States  at  least  Ave  years,  three  of  them 
prior  to  his  becoming  of  age,  or  during  his  minority,  and  did 
not  require  a  residence  in  the  United  States  from  the  age  of 
eighteen  to  twenty-one,  and  from  the  age  of  twenty-one  to  the 
time  of  the  admission  to  citizenship.' 

"The  following  is  a  copy  of  the  record  concerning  the  claim- 
ant's naturalization : 

"«At  a  stated  term  of  the  district  court  of  the  United  States 
of  America,  held  in  and  for  the  southern  district  of  New  York, 
at  the  city  hall  of  the  city  of  New  York,  on  Thursday  the 
twenty-seventh  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty. 

"'Present  the  Honorable  Samuel  E.  Betts,  district  judge. 

"*  The  court  was  opened  by  proclamation. 

"*  Cristobal  Madan,  at  present  of  tbe  city  of  New  York,  gen- 
tleman, came  into  court  and  applied  to  be  admitted  to  beicome 
a  citizen  of  the  United  States  of  America,  pursuant  to  the  di- 
rections of  the  act  of  Congress  of  the  U  nited  States  of  America, 
entitled  "An  act  to  establish  a  uniform  rule  of  naturalization, 
and  to  repeal  the  acts  heretofore  passed  on  that  subject,"  ap- 
proved 14th  April  1802;  and  to  the  directions  of  the  acts  of 
the  said  Congress  subsequently  passed  on  that  subject. 

"  *And  the  said  Cristobal  Madan  thereupon  produced  to  the 
court  satisfactory  proof  that  he  arrived  in  the  United  States 
before  he  had  attained  the  age  of  eighteen  years. 

"<  And  the  said  Cristobal  Madan  thereupon  also  produced 
to  the  said  court  a  certificate  of  the  declaration  of  intention,  in 
due  form  of  law,  which  certificate  is  in  the  words  and  figures 
following,  to  wit: 

" '  United  States  district  court 

"  <  For  the  Southern  District  of  New  York. 
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"i  Southern  Distbict  op  New  York,  ss  : 

<^  ^  I,  Cristobal  Madao,  do  declare  on  oath  that  it  is  bona  Me 
my  intention  to  become  a  citizen  of  the  United  States,  ana  to 
renounce  forever  all  allegiance  and  fideUty  to  any  foreign 
power,  potentate,  state,  or  sovereignty  whatever,  and  particu- 
larly to  the  Queen  of  Spain,  of  whom  I  am  now  a  subject. 

"«Ceist.  Madan. 

"  <  Sworn  in  open  court  this  27th  day  of  June  1850. 

"  <  Geo.  W.  Morton, 
"  <  D^y  Clerk  of  the  Southern  District  of  New  York. 

<^  <  And  the  said  Oristobal  Madan  thereupon  also  produced 
to  the  said  court  satisfactoiy  proof  that  he  has  resided  within 
the  United  States  of  America  five  years  at  least,  and  within 
the  State  of  New  York  one  year  at  least,  during  which  time 
he  has  behaved  as  a  man  of  good  moral  character,  attached  to 
the  principles  of  the  Constitution  of  the  United  States  of 
America,  and  well  disposed  to  the  good  order  and  happiness 
of  the  same;  and  the  said  Cristobal  Madan  having  also  made 
such  declaration  and  renunciation  as  are  by  the  acts  of  Con- 
gress required. 

"  *  Whereupon  it  is  considered  by  the  court  that  the  said 
Cristobal  Madan  be  admitted,  and  he  is  accordingly  admitted, 
by  the  said  court  to  be  a  citizen  of  the  United  States  of 
America.' 

*'  In  the  opinion  of  the  umpire  this  record  of  naturalization 
is  prima  facie  proof  under  the  agreement  of  December  14, 1882, 
and  Spain  has  no  right  to  traverse  this  proof.  I'he  principal 
charge  made  is  that  the  claimant  deceived  the  judge  by  an 
intentional  suppression  of  truth,  with  regard  to  the  fact  that 
he  was  not  in  the  United  States  from  the  age  of  eighteen  to 
twenty-one.  The  first  point  to  be  decided  is  whether  it  can  be 
assumed  that  the  judge  thought  that  the  fact  was  material^ 
because  otherwise  no  fraud  can  be  charged.  With  regard  to 
this  question,  the  umpire  is  of  opinion  that,  by  the  agreement 
the  arbitrators  have  expressly  concurred  in  the  principle  that 
the  commission  has  no  power  to  question  the  proceedings 
antecedent  to  the  judgment  of  naturalization.  The  only  power 
conferred  upon  the  umpire  by  the  agreement  with  regard  to 
the  present  question,  is  to  decide  which  facts  among  those 
stated  before  the  court  shall  be  considered  as  material.  As 
there  is  no  statement  in  the  record  with  regard  to  the  fact  of 
the  claimant's  residence  during  the  time  referred  to, the  umpire 
is  obliged  to  assume  that  in  the  opinion  of  the  judge  that  fact 
was  not  material. 

"This  hypothesis  is  the  only  one  by  which  it  is  possible  to 
satisfactorily  explain  this  naturalization;  but  even  if  it  be 
assumed,  for  the  sake  of  argument,  that  the  judge  ought  to 
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have  considered  the  fact  a-s  material,  and  that  he  did  so  cqii> 
sider  it,  the  umpire  is  of  opinion  tnat  the  charge  that  the 
claimant  deceived  the  judge  by  suppression  of  the  truth  is  not 
proved.  There  is  nothing  which  raises  even  a  suspicion  that 
the  claimant  suppressed  any  part  of  the  truth  in  regard  to  his 
residence,  and  the  umpire  concurs  in  the  opinion  of  the  advo- 
cate for  the  United  States,  that  the  judge  could  not  have  been 
imposed  upon  by  the  claimant  in  the  manner  charged,  unless 
he  suffered  himself  to  be  imposed  upon,  or,  in  other  words,  was 
a  party  to  a  conspiracy  to  get  up  a  spurious  record  of  natu> 
ralization. 

^' With  regard  to  the  material  fact  stated  in  the  record  that 
the  claimant  had  resided  five  years  in  the  United  States,  it  is 
assumed  by  the  umpire  that  the  judge  understood  it  to  mean 
three  years  during  minority  and  two  years  next  before  natu- 
ralization,  and  in  such  case  the  statement  was  true  and  no 
fraud  committed. 

^'  Therefore,  in  the  opinion  of  the  umpire,  the  claimant  is 
entitled  to  appear  before  the  commission  as  a  naturalized  citi- 
zen of  the  United  States  under  the  agreement  of  December 
14, 1882." 

Count  Lewenhaupt;  case  of  CrUtohal  Madan,  No.  45,  Span.  Com.  (1871), 
February  22,  1883. 

"  The  umpire  is  of  opinion  that  if  the  agree- 

^^l^Swl'^'  ment  of  December  14,  1882,  is  interpreted  in 

the  light  of  the  arbitrators'  joint  decisions  in 

cases  Ko.  17  and  No.  29,  the  following  rules  must  be  observed 

in  the  present  case: 

'^  If  the  allegation  of  American  citizenship  is  traversed  by 
Spain,  the  claimant  shall  prove  the  allegation  prima  feme. 

"The  allegation  is  established  prima  facie  by  production  of 
a  certificate  of  naturalization  or  by  other  sufficient  proof. 

"  Therefore  the  allegation  can  only  be  impeached  by  proof 
that  the  claimant  practiced  fraud  on  the  court. 

"  The  &aud  must  consist  in  intentional  misrepresentation  of 
a  material  fact. 

"  Testimony  before  the  court  by  the  claimant  himself,  or  by 
his  witness,  that  he  had  resided  within  the  United  States  for 
a  continued  term  of  five  years  next  preceding  his  admission 
shall  be  considered  as  intentional  misrepresentation  of  a  mate- 
rial fact,  if,  in  the  opinion  of  the  umpire,  there  is  proof  that 
the  claimant  did  not  reside  in  the  United  States  during  that 
period. 

"  Eesidence  in  a  place  means  bodily  presence  there  for  the 
greater  part  of  one's  time. 
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,  <^  The  facts  are  as  follows : 

^<  The  claimant  was  born  in  Cuba,  1818,  a  Spanish  subject, 
and  was  domiciled  there  until  1853.  On  the  25th  of  August 
1863  he  declare4l,  in  New  York,  his  intention  to  become  a  citi- 
zen of  the  United  States.  In  1855  he  established  in  l^ew 
York  the  commercial  Arm  of  Mora  &  Nephew.  Between  1853 
and  1859  he  owned  five  houses  in  New  York.  In  1856  he  mar- 
ried in  Cuba.  In  June  1856  he  formed  a  firm  in  Havana  under 
the  name  of  Mora,  Alfonso  &  Co.  He  also,  at  some  time  not 
disclosed,  became  a  member  of  the  firm  of  Mora,  Ponce  &  Co., 
in  Cuba.  In  1858  the  firm  Mora  &  Nephew  was  consolidated 
with  another  New  York  firm.  Mora  &  Navarro,  under  the 
name  Mora  Brothers,  Navarro  &  Co.,  and  the  claipiant  became 
the  manager  of  the  branch  of  this  house  in  Havana.  In  the 
same  year  his  mother  died  in  New  York,  and  by  a  deed  of 
September  1859  the  heirs  agreed  that  he  should  continue  as 
general  manager  of  the  plantation  in  Cuba,  left  by  the  mother 
to  her  nine  children.  The  plantation  was  valued  at  $540,000, 
but  heavily  incumbered.  In  1861  the  firm  Mora  Brothers, 
Navarro  &  Co.  failed  in  New  York,  and  in  the  same  year  the 
firms  of  Mora,  Alfonso  &  Co.,  and  Mora,  Ponce  &  Co.  were 
decreed  to  be  in  bankruptcy  by  a  Cuban  court,  but  the  court 
sanctioned  later  an  agreement  by  which  the  Moras  were  al- 
lowed to  continue  the  management  of  the  property,  paying 
$70,000  a  year  for  nine  years  to  their  mortgage  creditors  and 
certain  sums  to  other  creditors.  The  only  information  given 
by  the  claimant  concerning  his  property  in  New  York  be- 
tween 1864  and  1869  is  that  he  owned  some  lots  of  ground 
and  an  interest  in  a  steamship  line.  He  never  kept  house  in 
New  York  before  1869.  There  is  proof  that  he  kept  house 
and  lived  with  his  wife  and  family  in  Havana  between  1864 
and  1868,  but  he  made  frequent  voyages  to  the  United  States. 
The  principal  testimony  on  which  Spain  relies  with  regard  to 
the  question  of  residence  is  that  of  Jos6  F.  Navarro,  a  former 
partner,  who  testified  as  follows  in  1881 : 

"*  Question.  Previous  to  the  arrival  of  Antonio  Maximo 
Mora  in  the  winter  of  1868-69  you  think  he  resided  for  about 
a  year  away  from  New  York! 

"'Answer.  Well,  I  couldn't  say.  In  the  mean  time  he  had 
not  been  in  New  York,  but  the  m^or  part  of  the  year  he  spent 
in  Cuba. 
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"^Question.  Now,  th^t  covers  the  year  1868.  Now,  Mr. 
Navarro,  can  you  (it  would  be  difficult  for  you,  I  suppose) — 
can  you  remember  about  1867 1 

"* Answer.  My  memory  is  not  very  good  as  to  dates,  I 
wouldn't  dare  to  say. 

'<' Question.  How  much  of  the  time,  1867^  was  he  in  New 
York! 

"'Answer.  I  couldn't  tell  how  much. 

"<  Question.  You  think  he  was  here  much  of  the  timef  Is 
that  your  answer  f 

''<  Answer.  No;  I  don't  think  he  was. 

•  *  *  *  *  •  * 

"*  Question.  Now,  during  the  most  of  that  time  (1861-1866 
or  1867)  where  was  Antonio  Maximo  Mora! 
"*  Answer.  He  was  either  in  New  York  or  in  Havana. 
***  Question.  The  larger  part  of  the  time  in  Havana  f 
"<  Answer.  Larger  part  of  the  time  in  Havana,  I  think.' 
"  When  the  claimant  himself  was  cross-examined  by  Spain, 
where  he  resided  between  May  14, 1864,  and  May  14, 1869,  his 
answers  were  evasive,  and  it  seems  evident  that,  under  advice 
of  counsel,  he  framed  his  answers  on  the  theory  that,  accord- 
ing to  American  law,  after  the  residence  has  been  fixed  a  mere 
absence,  however  protracted,  is  immaterial,  if  such  absence 
was  only  connected  with  the  intention  of  returning.    The 
claimant  was  naturalized  by  the  sux>erior  court  of  the  city  of 
New  York  on  the  14th  of  May  1869. 

"According  to  the  agreement  of  December  14, 1882,  Spain 
has  no  right  to  traverse  the  certificate  of  naturalization.  In 
the  present  case  the  certificate  is  conclusive,  unless  it  be  con- 
tended that  the  claimant  practiced  fraud  upon  the  court.  This 
charge  is  made.  The  certificate  is  still  j^nma/acfe  evidence, 
and  it  is  not  the  duty  of  the  claimant  to  furnish  any  further 
proof,  but,  under  the  rules,  the  presumption  is  that  fraud  was 
committed  if  there  is  proof  that  the  claimant  was  not  bodily 
present  in  the  United  States  during  the  greater  part  of  the 
five  years,  or  two  years  six  months  and  one  day.  There  is 
proof  that  the  claimant,  from  1859  to  some  time  in  1868,  had, 
in  Cuba,  everjrthing  that  constitutes  domicil;  that,  thereafter, 
he  established  his  domicil  in  New  York ;  that  during  the  five 
years  he  was  part  of  the  time  in  Ouba,  but  there  is  no  proof 
that  he  was  not  during  the  greater  part  of  the  same  time  in 
the  United  States. 
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"Then  on  which  side  is  the  burden  of  proof! 

"The  advocate  for  Spain  says: 

"  <By  the  settled  rules  of  law,  when  one  party  denies  facts 
which  are  especially  within  the  knowledge  of  the  other,  the 
latter  person  is  bound  to  prove  the  facts  if  he  is  to  have  any 
advantage  from  them.' 

"The  advocate  for  the  United  States  says: 

"  'The  burden,  yes,  the  entire  weight  of  proof  in  the  case  of 
an  allegation  of  fraud  rests  with  the  party  making  it.' 

"The  umpire  is  of  opinion  that  the  burden  of  proof  is  on 
Spain,  and  he  holds  that  the  claimant  has  a  right  to  appear 
before  the  commission  as  a  citizen  of  the  United  States. 

"!No  claim  is  made  for  the  value  of  the  estate,  because  the 
claimant  trusts  that  the  estate  will  be  restored,  but  damages 
are  claimed  for  illegal  condemnation,  confiscation,  and  deten- 
tion of  the  claimant's  property  and  of  the  income  thereof. 

"On  the  20th  of  October  1879,  the  arbitrator  for  the  United 
States  awarded  $2,993,574,  with  6  per  cent  interest  until  paid. 

"The  arbitrator  for  Spain  has  rejected  the  claim. 

"On  the  4th  of  May  1869  the  governor-general  of  Cuba 
issued  a  decree  of  embargo  against  the  claimant's  property  in 
Cuba,  consisting  of  shares  in  several  estates  and  a  sum  of 
money.  The  estates  were  already  at  that  time  in  the  posses- 
sion of  the  authorities  under  a  previous  embargo  decreed 
against  the  claimant's  brother,  J.  M.  Mora,  under  the  belief 
that  he  was  sole  owner.  With  regard  to  the  sum  of  money, 
the  embargo  was  executed  on  the  5th  of  May  1869.  Therefore 
the  seizure  was  made  before  May  14,  when  the  claimant  became 
an  American  citizen,  but  it  is  contended  by  the  advocate  for 
the  United  States  that  the  injury  complained  of  is  not  the  em- 
bargo of  May  4, 1869,  but  the  fact  that  on  the  7th  of  Novem- 
ber 1870  a  court-martial  issued  a  decree  by  which  the  property 
was  declared  confiscated  and  the  claimant  himself  sentenced 
to  death  as  a  member  of  the  Cuban  junta. 

"  The  umpire  is  of  opinion  that  in  case  of  seizure  of  property 
belonging  to  a  Spanish  subject  the  detention  or  confiscation  of 
such  property  after  the  owner's  naturalization  is  no  new  injury, 
and  that  as  the  claimant  was  not  a  citizen  of  the  United  States 
when  his  property  was  seized,  this  commission  has  no  jurisdic- 
tion with  regard  to  the  claim  for  indemnity  on  account  of  said 
property. 
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^<  It  is  further  claimed  that  compensatory  damages  are  dne 
for  the  wrong  done  the  claimant  by  the  sentence  of  death  of  the 
court-martial. 

**  This  claim  is  disallowed. 

"  The  umpire  hereby  decides  that  the  case  be  dismissed." 

Count  Lewenhanpt,  case  of  Antonio  Maximo  Mora,  No.  48;  Span.  Com. 
(1871),  February  22, 1883. 

The  claimant's  certificate  of  naturalization, 
Case  of  Boias.  which  was  dated  August  3, 1865,  stated  that 
he  was  admitted  to  citizenship  under  the  act 
of  Congress  of  1802,  and  that  at  the  time  of  his  naturalization 
he  produced  in  court  a  witness,  one  Captain  George,  who  swore 
that  he  had  resided  in  the  United  States  for  five  years.  It 
appeared,  however,  by  the  claimant's  admissions  before  the 
commission,  that  he  had  not  at  the  time  of  his  naturalization 
lived  in  the  United  States  for  that  period.  This  difficulty  the 
claimant  met  by  alleging  that  he  applied  to  the  court  to  be 
naturalized  as  a  soldier  under  the  act  of  1862,  which  x>ermit- 
ted  persons  who  had  been  honorably  discharged  from  the 
army  to  be  admitted  to  citizenship  without  a  prior  declaration 
of  intention,  and  on  proof  of  one  year's  residence.  A  certifi- 
cate of  honorable  discharge  was  produced.  Captain  Gheorge 
testified  before  the  commission  that  he  did  not  declare  to  the 
court  that  the  claimant  had  resided  in  the  United  States  for 
five  years 5  that  the  claimant  served  in  his  company  during 
the  civil  war,  and  applied  to  the  court  to  be  naturalized  as  an 
honorably  discharged  soldier;  that  the  record  of  naturalization 
recited  facts  to  the  contrary,  because  the  clerk,  who  made  out 
the  certificate  on  a  printed  form,  failed  to  strike  out  the  clauses 
in  it  applicable  to  naturalization  under  the  act  of  1>02. 

Count  Lewenhaupt,  umpire,  held  that  "  no  fraud  was  prac- 
ticed on  the  court,  and  that  the  claimant  had  a  right  to  appear 
before  the  commission  as  a  naturalized  citizen  of  the  United 
States,  under  the  agreement  of  December  14,  1882.'^ 

Case  of  John  C.  Bozos,  No.  69,  Span.  Com.  (1871),  February  22,  1883. 

The  arbitrator  for  Spain  objected  to  the  citi- 
Case  of  Montejo.    zenship  of  the  claimant,  who  was  a  native  of 
Cuba,  on  the  ground  that  he  did  not  reside 
within  the  United  States  during  the  five  years  preceding  his 
alleged  naturalization,  on  September  9, 1869;  and  he  particu- 
larly referred  to  a  dispatch  from  Mr.  Price,  United  States  con- 
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sular  agent  at  Nuevitas,  in  which  there  was  the  following 
passage: 

^'  I  mast  furthermore  state  that  I  have  known  Mr.  Montejo 
for  over  twelve  years,  and  he  has  never  resided  in  the  United 
States  sufficient  time  to  entitle  him  to  an  American  citizen- 
ship, and  nndonbtedly  obtained  his  papers  when  such  docu- 
ments were  of  rather  easy  acquisition.  As  I  before  stated,  he 
obtained  them  since  the  insurrection  broke  out  in  this  island; 
not  six  months  elapsed  from  the  time  of  his  leaving  Nuevitas, 
a  Spanish  subject,  and,  returning,  he  presented  his  naturaliza- 
tion papers,  at  which  I  was  astonished.  At  the  same  time 
Montejo  requested  me  to  keep  it  a  secret.^ 

The  arbitrator  for  the  United  States  expressed  the  following 
views: 

<^  The  claimant's  citizenship  of  the  United  States  is  attested 
by  the  certificate  of  naturalization  of  the  superior  court  of  the 
city  of  New  York,  and  the  evidence  shows  that,  when  arrested, 
the  officers  who  searched  him  found  in  his  pockets  a  certificate 
of  naturalization,  a  passport,  some  money,  and  a  document 
signed  by  the  governor^general  of  Ouba,  setting  forth  that  the 
bearer  of  the  present,  Manuel  Antonio  Montejo,  having  satis- 
factorily shown  himself  to  be  an  American  citizen,  all  the 
authorities  of  the  island,  both  military  and  civil,  shall  grant 
him,  as  such  citizen  of  the  United  States,  the  protection  and 
aid  due  him  as  long  as  his  actions  conform  to  the  laws  govern- 
ing this  province.  The  claimant  had  also  registered  himself  at 
the  United  States  consulate  general  at  Havana,  and  it  appears 
from  the  evidence  that  the  Spanish  officer  who  ordered  his 
arrest  knew  him  to  be  a  citizen  of  the  United  States.'' 

Count  Lewenhaupt,  umpire,  held  that  the  claimant  had  a 
right  to  appear  before  the  commission  as  a  citizen  of  the  United 
States  under  the  agreement  of  December  14, 1882. 

Case  of  Manuel  Ant&nio  MontejOy  No.  115,  Span.  Com.  (1871),  Febraary 
22,1883. 

David  Euhnagel,  in  the  character  of  a  cit- 
Fwnch  and  American  i2;en  of  France,  made  a  claim  against  the 
naseriCaM.         United  States  for  the  seizure  and  appropria- 
tion of  his  property  by  the  military  authorities 
of  the  United  States  in  Louisiana  during  the  civil  war.    In  his 
memorial  he  stated  that  on  October  16, 1872,  he  was  admitted 
to  citizenship  of  the  United  States  by  the  judge  of  the  parish 
of  Bapides,  Louisiana,  but  that  he  had  since  learned  that  the 
'  petition  on  which  his  naturalization  was  granted  contained 
matters  that  were  not  true;  that  the  petition  was  not  at  the 
time  read  over  to  him,  and  that  he  did  not  become  acquainted 


Digitized  by  VjOOQ  IC 


2648  INTERNATIONAL   ARBITRATIONS. 

with  its  coatents  till  May  7, 1881;  and  that  among  the  matters 
in  it  which  were  not  true,  and  which  were  not  authorized  by 
him,  were  allegations  (1)  that  the  date  of  his  birth  was  the 
18th  of  October  1834,  (2)  that  he  came  to  the  United  States 
with  the  bona  fide  intention  of  becoming  a  citizen  thereof,  and 
(3)  that  he  was  a  minor  when  he  came  to  the  United  States. 
He  farther  stated  that  prior  to  his  naturalization  he  had  never 
made  a  declaration  of  intention  to  become  a  citizen  of  the 
United  States. 

On  this  statement  of  facts,  counsel  for  the  United  States 
demurred  to  the  claim  on  the  ground  that  Kuhnagel  was  a 
citizen  of  the  United  States.  In  answer  Kuhnagel's  counsel 
produced  a  decree  made  on  April  12, 1882,  by  Aristides  Barbin, 
judge  of  the  twelfth  district  court,  Eapides  parish,  Louisiana, 
in  a  cause  entitled  "  In  re  David  Kuhnagel,  No.  2701,"  in  which 
it  was  declared  that  the  decree  made  "in  the  late  parish  court," 
on  October  16, 1872,  admitting  Kuhnagel  to  citizenship,  was 
made  by  the  court  "in  mistake  of  the  real  facts,"  the  court 
being  "  misled  by  material  mistakes  inadvertently  made  in  the 
petition,"  for  which  mistakes  Kuhnagel  was  "not  in  any  way 
responsible."    The  decree  of  Judge  Barbin  further  declared: 

"And  being  also  further  of  opinion  that  the  said  David 
Kuhnagel  is  not  a  citizen  of  the  United  States,  and  has  not 
hitherto,  and  never  was  admitted  to  become  a  citizen  of  the 
United  States  according  to  law :  It  is  therefore,  this  12th  day 
of  April,  A.  D.  1882,  by  the  court  adjudged,  ordered,  and 
decreed  that  the  said  decree  of  the  late  parish  court  of  the  16th 
day  of  October  1872,  in  cause  No.  825,  be,  and  the  same  is 
hereby,  wholly  annulled,  vacated,  and  set  aside." 

On  these  facts  counsel  for  the  United  States  maintained  that 
the  power  conferred  upon  the  courts  by  the  United  States 
statutes  in  respect  of  the  naturalization  of  aliens  was  special 
and  limited,  and  included  no  power  to  annul  a  certificate  of 
naturalization  previously  granted;  that  it  was  unwarrantable 
to  go  behind  such  a  certificate,  and  inquire  whether  the  court 
which  granted  it  observed  the  requirements  of  the  statutes  in 
the  antecedent  proceedings;*  and  that  the  control  of  a  court 
over  a  judgment,  order,  or  decree  affecting  the  rights  of  parties, 
continued  only  during  the  term  at  which  such  judgment,  order, 
or  decree  may  have  been  entered. 

On  the  other  hand,  counsel  for  the  claimant  contended  that 
it  was  his  right  to  file  the  petition  on  which  Judge  Barbin 


I  Campbell  v.  Gordon^  6  Crancb.  176;  Starke  v.  Che9,  Ins,  Co.,  7  Id.  420. 
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issued  his  decree,  and  that  the  latter  had  the  power,  on 
grounds  of  fraud  or  mistake,  to  annul  or  yacate  the  former 
decree.* 

Counsel  for  the  United  States,  in  reply,  maintained  that  in 
courts  of  law  a  decree,  judgment,  or  order  made  at  a  given 
term  was  not  subject  to  alteration  or  revision  at  any  subse- 
quent term  of  the  same  court,  except  in  cases  where  special 
authority  by  statute  had  been  given ;  that  in  such  cases  the 
proceeding  was  not  by  motion,  but  by  a  writ  of  review,  sup- 
ported by  affidavits  usually,  and  by  a  declaration;  that  courts 
of  chancery  were  alike  powerless  to  annul  a  final  decree  made 
when  the  term  of  the  court  had  expired,  though  by  the  prac- 
tice of  equity  courts  whenever  a  suffering  party  wished  to 
annul  or  avoid  a  final  decree  that  had  been  made  at  a  term  of 
court  already  ended,  he  might  obtain  what  was  equivalent  to 
a  review  by  the  preparation  of  a  new  bill,  in  which  the  grounds 
for  the  rehearing  must  be  fully  set  forth  and  supported  by  the 
oath  of  the  complainant;  that  the  court  in  which  Kuhnagel 
was  naturalized  was  a  court  of  law,  and  that  the  jurisdiction 
which  it  was  then  exercising  was  conferred  upon  it  by  a 
statute  of  the  United  States;  that  it  had  no  equity  power 
whatsoever,  and  that  when  it  had  passed  upon  the  application 
of  Kuhnagel  to  be  admitted  to  citizenship  and  had  made  the 
decree,  it  had  no  power  remaining  except  the  power  to  issue  a 
certificate  of  naturalization;  and  that  it  was  immaterial 
.  whether  such  a  certificate  was  or  was  not  issued. 

The  disposition  of  the  question  is  stated  by  counsel  for  the 
United  States  in  his  final  report  as  follows: 

"  The  majority  of  the  commission — Baron  de  Arinos  and  Mr. 
de  Geofroy — gave  an  opinion  in  which  they  said:  *We  accept 
the  French  citizenship  of  Kuhnagel,  as  we  believe  the  certifi- 
cate of  his  naturalization  was  obtained  by  misrepresentation  of 
material  facts.'  In  the  case  of  Joseph  Bouillotte,  No.  130,  the 
commission  gave  an  opinion,  in  which  they  say:  *In  the  Kuh- 
nagel <;ase,  this  commission  held  that  we  had  the  right  to  ex- 
amine the  original  proceedings  for  naturalization,  and  finding 
that  the  certificate  of  naturalization  was  obtained  by  misrep- 
resentation of  material  facts,  we  held  it  to  be  null  and  void.' 
The  reasons  on  which  the  majority  of  the  commission  acted 
are  not  of  record,  but  it  is  understood  that  they  were  satisfied 
" ' — ■ . 

>  Adams's  Equity,  419;  DanieVs  Ch.  Prao.  1584;  Evans  v.  Bacon,  99  Mass. 
213;  Plymouth  v.  Russell,  7  Allen,  438;  U.  S.  v.  Casteroy  5  Sawyer  C.  C.  628; 
Campbell  v.  Cannon,  3d  judicial  district  court  of  Utah ;  Case  of  Kastellan, 
For.  Rel.  1875,  part  1,  No.  252. 
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that  Eohnagel  was  not  a  minor  when  he  arrived  in  this  coun- 
try, and  that  inasmnch  as  a  preliminary  declaration  had  not 
been  made  by  him  previous  to  the  16th  of  October  1872,  the 
proceedings  then  were  null  and  void.  The  question,  therefore, 
of  the  right  of  Aristides  Barbin  to  make  a  decree  annulling 
the  decree  of  his  predecessor  of  the  16th  of  October  1872  was 
not  considered  by  the  commission.^ 

David  KvhfMgel  v.  United  States,  No.  438,  BoatwelVs  Report,  72;  Com- 
mission  nnder  the  convention  between  the  United  States  and  France  of 
January  15,  18S0. 

A  case  analogous  to  the  foregoing  was  that 
BoumotWi  Caae.  of  one  Bouillotte,  in  whose  favor  the  parish 
court  of  Bapides  Parish,  October  7, 1868,  on 
a  petition  signed  by  Byan  and  White,  attorneys  at  law,  and 
not  verified  by  oath,  "ordered,  adjudged,  and  decreed  that  the 
judgment  of  citizenship  in  favor  of  Joseph  Bouillotte,  to  date 
and  take  effect  from  the  1st  day  of  January  1854,  be  revived, 
restored,  and  reestablished,  with  the  same  force  and  effect 
as  the  originals  had  previous  to  their  destruction  by  fire  in 
May  1864."  Bouillotte  denied  all  knowledge  of  the  petition, 
and  declared  that  he  had  never  authorized  Byan  and  White  to 
make  it.  Byan  and  White,  while  not  recollecting  the  circum- 
stances under  which  the  petition  was  prepared  and  presented, 
positively  declared  that  they  would  never  have  taken  such  a 
step  without  authority.  The  records  of  the  parish  court  were 
burned  in  1864,  but  the  legislature  empowered  the  judge  to 
hear  testimony  and  make  decrees  for  the  purpose  of  reestab- 
lishing them.  Bouillotte  denied  having  been  admitted  to  citi- 
zenship in  1854.  There  was  evidence,  however,  that  on  OctoSer 
8, 1868,  the  day  after  the  decree  of  reinstatement,  he  made 
oath,  as  a  prerequisite  of  being  registered  as  a  voter,  that  he 
was  a  citizen  of  the  United  States,  and  that  he  took  the  same 
oath  again  on  August  17, 1878.  He  denied  having  made  such 
an  oath,  though  he  admitted  that  he  had  voted  at  local  elec- 
tions and  once  at  a  general  election.  A  witness,  whose  repu- 
tation for  veracity  was  sustained  by  two  witnesses,  and  was 
not  impeached  by  anyone,  stated  that  he  was  present  in  court 
in  1853  or  1854  when  Bouillotte  took  an  oath  preliminary  to 
admission  to  citizenship.  This  statement  Bouillotte  denied. 
It  appeared  that  many  electoral  frauds  were  committed  in 
Bapides  Parish  from  1868  to  1880,  and  that  on  January  7, 1882, 
the  judge  of  the  twelfth  judicial  district,  on  Bouillotte's  peti- 
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tioiiy  and  after  hearing  and  argoments^  made  the  following 
decree: 

"And  the  court  being  of  opinion  that  Joseph  Bouillotte  is  not 
a  citizen  of  the  United  States,  and  has  not  hitherto  and  never 
was  admitted  to  become  a  citizen  of  the  United  States  accord- 
ing to  law,  and  that  no  record  of  his  ever  having  been  so 
admitted  was  destroyed  by  fire  in  May  1864,  or  ever  had  any 
existence,  ♦  ♦  ♦  it  is  therefore  ♦  ♦  ♦  decreed  that  the 
said  decree  of  the  late  parish  court  of  the  7th  of  October  1868 
•    •    ♦    is  hereby  wholly  annulled,  vacated,  and  set  aside." 

Counsel  for  the  French  Republic  argued  that  Bouillotte  had 
never  changed  his  nationality ;  that  under  the  laws  of  the  State 
of  Louisiana  he  had  the  right  to  vote  at  municipal  elections 
and  to  hold  municipal  offices;  that  if  he  voted  at  general  elec- 
tions he  did  it  under  duress,  exercised  upon  him  in  the  course 
of  the  electoral  frauds  committed  in  Eapides  Parish ;  and  that 
the  decision  of  the  case  by  judicial  authority  was  final  and 
conclusive  upon  the  commission. 

Oouusel  for  the  United  States  maintained  (1)  that  Bouillotte 
was  not  the  ignorant  and  incompetent  man  that  he  represented 
himself  to  be  in  bis  attempt  to  repudiate  his  various  acts;  (2) 
that  his  birth  in  France  was  not  satisfactorily  proved;  and  (3) 
that  if  it  were,  the  evidence  of  his  naturalization,  and  his  public 
representation  of  himself  as  a  citizen  of  the  United  States,  pre- 
cluded the  commission  from  treating  him  as  a  citizen  of  France. 

The  case  was  dismissed  for  want  of  jurisdiction,  M.  Lefaivre 
dissenting. 

Subsequently,  a  motion  for  a  rehearing,  supported  by  a  brief, 
was  presented  by  counsel  for  France.  The  motion  was  granted, 
and  the  case  was  reargued  at  length.  Counsel  for  the  French 
Bepublic  contended  that  Bouillotte  had  never  lost  the  animum 
revertendi^  as  defined  in  article  17  of  the  Civil  Code  of  France; 
that  the  burden  of  proof  in  that  regard  was  upon  the  defend- 
aut  government  and  not  upon  claimant;  and  that  the  commis- 
sion, having  held  Kuhnagel  to  be  a  French  citizen,  should 
render  the  same  decision  in  respect  of  Bouillotte. 

The  majority  of  the  commission — Baron  de  Arinos  and  Mr. 
Commissioner  Aldis — sustained  the  position  taken  by  the  coun- 
sel for  the  United  States,  and  in  their  opinion  said: 

"The  defense  is:  That  the  claimant  has  established  himself 
in  the  United  States  without  any  intention  to  return  to  France, 
and  thereby  has  lost  his  French  citizenship  according  to  the 
Civil  Code  of  France. 
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"We  hold  that  the  declaration  of  an  intention  to  become  a 
citizen  of  the  United  States  and  to  renounce  all  allegiance  to 
France  (the  first  step  in  naturalization)  is  prima  facie  proof  of 
the  ^  sans  esprit  de  retonr.'  It  may  be  rebutted  by  satis&ctory 
proof  to  the  contrary. 

"In  this  case  the  following  facts  are  proved:  The  claimant 
came  to  the  United  States  in  May  1850.  In  August  1850  he 
came  to  Alexandria,  in  Louisiana,  and  has  ever  since  resided 
there — a  period  of  nearly  thirty-four  years.  He  has  never 
returned  to  France.  He  has  a  family  and  a  home.  He  has 
been  established  in  business  as  a  carpenter  and  a  merchant, 
and  has  been  reasonably  successful.  He  has  owned  real  estate 
and  buildings  for  many  years.  He  has  voted  and  held  office. 
There  is  nothing  to  show  that  he  has  ever  expressed  the  inten- 
tion of  returning  to  France.  His  parents  in  France  are  dead, 
and  there  is  nothing  to  show  that  he  has  either  friends  or 
property  there  to  return  to." 

The  majority  of  the  commission  then  reviewed  the  testi- 
mony, and  concluded : 

"In  the  Euhnagel  case  the  commission  held  that  we  had 
the  right  to  examine  the  original  proceedings  for  naturaliza- 
tion; and  finding  that  the  certificate  of  naturalization  was 
obtained  by  misrepresentation  of  material  facts,  we  held  it  to 
be  null  and  void. 

"In  this  case  we  examined  the  original  proceedings  and  find- 
ing that  they  were  not  fraudulent,  but  that  Bouillotte  made 
his  declaration  voluntarily  to  become  an  American  citizen, 
and  to  renounce  his  allegiance  to  France,  we  hold  the  declara- 
tion sufficient  and  in  nowise  affected  by  fraud. 

"We  find,  therefore,  that  the  claimant  had  established  him- 
self in  the  United  States  without  any  intention  of  returning  to 
France,  and  thereby  has  lost  his  French  nationality.  The 
claim  is  therefore  dismissed  for  want  of  jurisdiction.'' 

The  French  commissioner,  Mr.  Lefaivre,  said: 

"Without  renewing  the  discussion  with  my  respected  col- 
leagues apon  the  period  of  confusion  in  civil  registers  and  in 
the  evidence  of  citizenship  resulting  from  civil  war,  I  persist  in 
my  suggestion  that  the  judgment  of  a  regular  United  States 
court  denies  to  Bouillotte  the  American  citizenship,  and  asserts 
consequently  his  French  nationality.  Therefore  I  maintain  and 
confirm  my  dissenting  opinion  in  this  case.''^ 


^  Upon  the  reading  of  the  decision  of  the  commission,  counsel  for  the 
French  Republic  entered  the  following  protest: 

''I  protest  on  behalf  of  the  French  Government  against  the  decision  this 
day  made  and  subscribed  by  two  members  of  ibis  commission  in  the  case  of 
Joseph  Bouillotte  r.  The  United  States.  According  to  the  laws  of  France 
and  to  its  weU-settled  jurisprudence,  this  claimant  is  a  French  citizen. 
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Joseph  BauilloUe  v.  United  States,  No.  130,  BontwelPs  Report,  77;  com- 
missioii  under  the  conyention  between  the  United  States  and  France  of 
January  15, 1880.^ 

This  commission  was  organized  under  a  convention  directing  the  commis- 
sioners to  apply  to  the  facts  developed  in  each  case  the  laws  of  the 
respective  countries,  particularly  when,  as  in  this  case,  the  question  is  one 
depending  exclusively  upon  municipal  jurisprudence,  and  not  to  create  a 
code  of  laws  originating  in  its  own  will,  resting  on  mere  passing  impres- 
sions, and  in  conflict  with  well-established  rules  and  usage,  and  with 
public  law,  justice,  and  equity.  The  counsel  for  the  French  Republic 
reserves  to  his  government  the  right  to  assert  its  own  laws  and  to  main- 
tain its  time-honored  principles.  France  asserts  its  right  to  protect  its 
own  citizens  everywhere  throughout  the  whole  world,  and  if  decisions 
rendered  here  are  of  such  a  nature  as  to  put  them  in  jeopardy,  the  French 
Government  reserves  to  itself  the  right  to  ask  the  Government  of  the 
United  States  for  a  revision  of  decisions  entirely  unacceptable.'' 

Nothing  came  of  this  protest. 

'  The  following  circular,  embodying  the  substance  of  the  provisions  of  the 
French  Civil  Code  on  the  subject  of  citizenship  and  the  manner  in  which  it 
may  be  lost,  was  issued  by  the  agent  of  the  United  States  before  the  mixed 
commission  under  the  convention  above  cited : 

[Circular  No.  Vm.] 

''French  and  American  Claims  Commission, 

"  Washington,  December  6, 1881, 
"  To  the  Special  Counsel  and  Attorneys  on  the  part  of  the  United  States: 

'^  For  convenience  of  reference  the  substance  of  the  provisions  of  the 
French  Civil  Code  which  refer  to  French  citizenship,  and  the  manner  in 
which  it  may  be  lost,  are  herewith  communicated  to  you. 

"Section  17  provides  that  citizenship  may  be  lost  (1)  by  naturalization 
in  a  foreign  country ;  (2)  by  the  acceptance  without  permission  of  public 
functions  conferred  by  a  foreign  government.  A  commentator  upon  this 
clause  of  the  code  lays  down  the  following  as  the  acts  or  fiinctions,  the 
acceptance  of  which  causes  loss  of  citizenship :  (a)  Titles  and  dignities 
which  require  certain  fixed  duties;  (&)  honorary  positions  under  [auprhs'] 
a  foreign  sovereign ;  (c)  employment  in  a  public  office  given  directly  by  a 
foreign  government ;  {d)  performence  of  the  duties  of  an  ambassador,  min- 
ister plenipotentiary,  or  other  duties  of  a  diplomatic  character  for  a  for- 
eign government;  («)  employment  abroad  as  a  foreign  consul;  (/)  a 
bishopric  in  parttbus;  (g)  an  oath  of  allegiance  when  the  necessary  accom- 
paniment of  an  office. 

"  It  is  also  held  that  these  functions  or  honors  or  services  must  be  con- 
ferred by  or  rendered  to  a  foreign  government  which  has  a  legal  or 
recognized  existence. 

"  The  following  acts  or  functions  are  said  not  to  carry  with  them  loss  of 
citizenship :  (a)  Acceptance  of  titles,  dignities,  and  decorations  which  are 
purely  honorary;  (b)  acceptance  of  the  freedom  of  a  city  or  of  certain 
provinces;  (o)  performance  of  the  duty  of  foreign  consul  in  France, 
because  the  exequatur,  which  is  given  to  a  Frenchman,  contains  a  reser- 
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vation  that  he  can  not  avail  himself  of  hlB  consular  office;  (d)  senrioeB 
in  a  foreign  '  Garde  Nationale/ 

''Section  17  farther  provides  (3)  that  French  oitizenBhip  shall  he  lost  hy 
domicil  in  a  foreign  country  without  intention  to  retnm.  It  may  he  said, 
with  regard  to  this  provision,  that  the  intention  to  retnm  is  always  pr^ 
sumed ;  that  the  code  makes  an  express  exception  of  domicil  for  commer- 
cial purposes,  which  is  never  considered  as  indicating  an  intent  to  remain ; 
and,  generally,  that  it  is  for  him  who  alleges  the  intent  to  remain  ahroad 
to  prove  it. 

"Section  18  provides  that  a  Frenchman  who  shall  have  lost  his  citizen- 
ship may  recover  it  hy  returning  to  France,  hy  permission,  and  declaring 
his  intention  to  remain,  and  that  he  renounces  any  privilege  contrary  to 
French  law. 

''  By  section  20,  persons  who  have  recovered  French  citizenship  under 
sections  10, 18,  and  19,  can  not  take  advantage  of  it  until  they  have  ful- 
filled the  conditions  imposed  upon  them  hy  those  sections. 

''By  section  21,  a  Frenchman  who,  without  permission  of  the  President 
of  the  Repuhlic,  shall  enter  a  foreign  military  service,  or  shall  join  a  for- 
eign military  corporation,  shall  lose  his  citizenship.  He  can  return  to 
France  only  by  fulfilling  the  conditions  imposed  upon  a  foreigner  who 
desires  to  become  naturalized,  and  then  without  prejudice  to  any  penalty 
provided  for  by  the  criminal  law  against  French  citizens  who  have  carried, 
or  shall  carry,  arms  against  their  country. 

"The  law  of  April  27,  1848,  as  modified  by  that  of  May  28,  1858,  pro- 
vides that  citizenship  shall  be  forfeited  by  ownership  of  or  traffic  in 
slaves. 

"By  the  treaties  between  France  and  Germany,  all  persons  horn  in 
Alsace-Lorraine  (wherever  resident)  became,  by  the  cession  of  territory, 
German  subjects;  nevertheless  the  right  was  secured  to  them  to  elect 
French  citizenship  by  making  a  declaration  to  that  effect  to  a  prefect, 
diplomatic  officer,  or  consul  before  October  1, 1873.  Failing  such  a  declara- 
tion, all  natives  of  the  ceded  territory  are  now  German. 

"In  addition  to  the  above  general  provisions  there  are  certain  others 
which  apply  specially  to  women  and  children,  as  follows : 

*'  Women, 

"Section  12  provides  that  a  foreign  woman  who  shall  have  married  a 
Frenchman  shall  follow  the  condition  of  her  husband,  and  the  courts  have 
held  that  she  does  not  lose  her  French  citizenship  by  her  husband's  death. 

"  Section  19  provides  that  a  French  woman  loses  her  citizenship  (1)  by 
marriage  with  a  foreigner ;  (2)  if  married  to  a  Frenchman,  by  her  husband's 
change  of  nationality.  But  if  she  becomes  a  widow  she  may  recover  her 
French  citizenship,  provided  she  resides  in  France,  or  returns  there  with 
the  permission  of  the  President  of  the  Republic,  and  declares  her  inten- 
tion of  fixing  there  her  domicil. 

"It  may  be  remarked  here  that  the  keeper  of  the  seals,  in  a  circular  of 
the  30th  of  March,  1872,  addressed  to  all  the  prefects  on  the  question  of  the 
election  of  citizenship  of  an  inhabitant  of  Alsace-X^orraine,  says :  'A  woman 
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married  in  Alsace-Lorraine  who  desires  to  pot  her  nationality  beyond  all 
doubt  most;  with  the  consent  of  her  hnsbaud,  make  a  declaration  of 
"option."' 

"Children, 

''Children  of  French  parents  are  French;  the  citizenship  of  the  parents, 
and  not  the  place  of  birth,  nnder  the  law  of  France,  determines  the  citi- 
zenship of  the  child. 

Section  10  provides  that  a  child  bom  abroad  of  French  parents  who  have 
lost  their  citizenship  in  France,  may  recover  it  by  fulfilling  certain  for- 
malities prescribed  in  section  9,  to  wit,  by  making  declaration  of  his  inten- 
tion to  fix  his  domicil  in  France.  In  case  he  resides  abroad  at  the  time  of 
the  declaration,  he  must  supplement  it  by  domicil  in  France  within  one 
year. 

**  Therefore,  in  brief,  French  natlonalty  is  lost  in  the  following  manner : 

"1.  By  voluntary  renunciation. 

**2.  As  a  penalty  when  a  Frenchman  has  committed  certain  acts  for 
which  he  is  punished  by  the  loss  of  his  citizenship. 

''3.  By  a  superior  force;  for  example,  the  cession  of  territory. 

"4.  In  consequence  of  certain  acts,  as  when  a  French  woman  marries  a 
foreigner. 

"Geo.  S.  Boutwell, 
"Agent  and  Counsel  an  the  part  of  the  United  States. 

"John  Davis,  Assistant  Counsel." 
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<<The  memorialist  represents  that  he  is  a 
Clow'i  CsM.  citizen  of  the  United  States;  that  in  1834  he 
went  to  Texas,  and  together  with  one  A.  T. 
Martin,  with  whom  he  had  previously  been  connected  in  busi- 
ness in  Tennessee,  in  June  1835  entered  into  copartnership 
with  persons  by  the  name  of  McKenney  and  Williams.  ♦  ♦  • 
They  established  themselves  as  merchants  and  traders  at 
Washington,  on  the  Brazos  Kiver,  and  carried  on  business 
with  great  profit  until  February  1836,  when,  as  he  alleges,  war 
broke  out  between  Mexico  and  Texas.  At  that  time  the  co- 
partnership had  a  stock  of  goods  on  hand  at  Washington 
valued  at  $8,000,  and  also  goods  stored  at  Fort  Bend,  San 
Filippe,  and  Columbia,  on  the  same  river,  waiting  for  trans- 
portation to  Washington,  valued  in  the  whole  at  $46,500.  All 
the  goods  at  these  latter  places  were  taken  by  Mexican  troops, 
and  those  at  Washington,  which  the  Mexican  forces  did  not 
reach,  were  sacrificed  by  exposure  and  otherwise.  *  •  • 
The  memorialist  as  surviving  partner  claims  for  one-half  of 
all  the  losses  suftered  by  said  copartnership. 

"It  is  matter  of  public  history  that  the  Texan  revolution 
broke  out  in  1835.  A  provisional  government  was  estab- 
lished, troops  were  raised,  and  battles  fought  in  that  year. 
The  independence  of  Texas  was  declared  by  a  convention  of 
delegates  elected  by  the  people  of  that  State  early  in  March 
1836.  The  precise  date  of  the  transactions  complained  of  by 
the  memorialist  is  not  stated,  but  it  was  undoubtedly  in  the 
month  of  April  when  Texas  was  invaded  by  the  Mexican  forces, 
under  General  Santa  Anna,  and  immediately  before  the  battle 
of  San  Jacinto,  which  took  place  on  the  21st  of  that  nioDth. 

"  The  circumstances  detailed  in  the  memorial  leave  no  doubt 
but  that  it  was  the  purpose  of  Martin  and  Clow  to  establish 
themselves  permanently  in  Texas.     Probably  a  considerable 
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portion  of  the  property  taken  from  them  was  transported  there 
after  the  commencement  of  hostilities  and  was  thus  fonud  by 
Mexico  *  adhering  to  the  enemy.' 

'^A  citizen  of  a  neatral  nation,  residing  in  a  coantry  between 
which  and  another  war  breaks  oat,  may  exempt  himself  from 
the  liabilities  of  a  hostile  character  by  taking  early  steps  to  re- 
move from  the  belligerent  territory.  If  no  such  steps  be  taken 
he  owes  temporary  allegiance  to  its  government,  and  both 
himself  and  his  property  are  to  be  regarded  as  out  of  the  pro- 
tection of  the  government  to  which  his  originaland  permanent 
allegiance  was  due.  It  is  well  known  that  in  the  early  stages 
of  the  Texan  revolution  many  citizens  of  the  United  States, 
allured  by  the  prospects  of  its  speedy  emancipation  from  Mexi- 
can control,  hastened  to  Texas  to  share  in  the  good  fortune  that 
was  likely  to  attend  it.  They  thereby  abandoned  all  right  to 
claim  the  protection  of  their  own  government,  and  must  abide 
by  the  result,  whether  for  good  or  evil,  which  was  consequent 
upon  their  own  voluntary  action. 

<^  These  principles  are  well  established  and  have  been  uni- 
formly recognized  by  the  government  and  the  judicial  tribunals 
of  the  United  States.  (Wheaton,  Elements  of  Internations^ 
Law,  part  4,  chap.  1.)  In  answer  to  the  remonstances  of  Mex- 
ico, the  Government  of  the  United  States  repeatedly  disclaimed 
all  control  over  and  all  responsibility  for  the  actions  of  its  cit- 
izens who  emigrated  to  Texas.  On  more  than  one  occasion  it 
distinctly  avowed  that  having  changed  their  domicil  they  had 
changed  their  allegiance  also,  and  with  a  change  of  allegiance 
there  necessarily  resulted  a  forfeiture  of  their  right  to  claim 
the  protection  of  the  country  which  they  had  abandoned.  In 
the  opinion  of  the  board  the  memorial  does  not  set  forth  a  valid 
claim  against  Mexico  under  the  treaty  of  2d  February  1848,  and 
it  is  accordingly  rejected." 

Memorial  of  Robert  J,  Clow:  Opinion  of  Messrs.  Evans,  Smith,  and 
Paine,  commissioners,  March  1850,  under  the  act  of  Congress  of  March  3, 

1849.» 

'  On  an  application  for  a  rehearing  in  this  case,  the  commissioners,  Jan- 
uary 7,  1851,  said:  ''On  the  22d  of  August  last  the  claimant  filed  ao 
amended  or  supplemental  memorial,  setting  forth  that  in  removing  to 
Texas  in  1835  he  had  no  intention  of  abandoning  his  citizenship  in  the 
United  States;  but  that  it  was  his  purpose  to  return  to  the  United  States, 
after  having  enjoyed  for  a  short  time  what  was  then  a  profitable  trade  in 
Texas.  This  additional  statement  does  not  remove  the  objections  which 
existed  to  the  validity  of  the  claim.    The  intention  to  return,  unless 
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"Alexander  H.  Oooke  had  been  for  several 
Oodke^i  Caae.  years  a  resident  merchant  in  the  territories  of 
Mexico,  and  about  the  1st  of  September  1835  he 
moved  from  Matamoras  to  Dewitts  Landing,  where  he  remained 
until  the  20th  of  March  1836.  A  revolutionary  movement  which 
had  been  going  on  in  Texas  for  several  months  against  the  gen- 
eral government  in  Mexico  broke  out  in  November  1835,  and  the 
provisional  government  then  established  in  Texas  declared  its 
intention  to  assume  an  open  hostility  against  the  Government 
of  Mexico,  and  on  the  2d  of  March  1836  the  people  of  Texas, 
by  their  delegates  in  convention,  published  a  formal  declara- 
tion of  independence.  In  the  mean  time  open  war  existed 
between  Mexico  and  Texas  and  the  territory  of  the  latter  was 
invaded  by  the  army  of  Mexico.  The  war  was  carried  on  in 
Texas  with  various  degrees  of  success  until  in  the  mouth  of 
April  1836,  when  the  battle  of  San  Jacinto  was  fought,  which 
terminated  in  the  defeat  of  the  Mexican  army,  and  in  the  entire 
evacuation  of  the  territory  of  Texas  by  the  invading  army.  It 
was  in  the  progress  of  this  war  that  the  claimant  lost  his  prop- 
erty. A  portion  of  the  invading  forces  in  their  line  of  march 
through  Texas  approached  Dewitts  Landing,  the  residence  and 
place  of  business  of  the  claimant,  and  finding  the  place  deserted 
by  its  inhabitants  (for  every  individual  had  fled  except  an  old 
negro  woman)  the  village  was  sacked,  and  it  is  to  be  presumed 
that  all  the  merchandise  found  there  was  carried  off  or  destroyed 
by  the  Mexican  troops.  In  the  loss  of  his  merchandise  under 
these  circumstances,  the  claimant  insists  that  he  is  entitled  to 
indemnity  from  the  Mexican  Government,  because  he  was  a  citi- 
zen of  the  United  States  and  only  residing  temporarily  in  Texas 
and  pursuing  a  lawful  business.  He  insists  that  by  the  treaty 
of  1831  Mexico  had  guaranteed  to  citizens  of  the  United  States 
residing  in  the  territories  of  Mexico  security  for  their  persons 
and  property,  and  that  under  this  treaty  he  was  entitled  to 
such  protection  from  Mexico  whilst  he  resided  at  Dewitts 
Landing.  He  further  insists  that  his  departure  from  Texas 
and  his  subsequent  sojourn  in  the  United  States,  together  with 

accompanied  by  early  acts  to  carry  it  into  effect,  would  not  eecore  to  the 
claimante  the  right  of  neutrality.  A  state  of  hostility  had  existed  be- 
tween Texas  and  Mexico  several  mouths  before  the  iujuries  complained  of 
by  the  memorialist  were  perpetrated ;  and  during  that  period  no  act  ap- 
pears to  have  been  done  by  the  claimant  manifesting  his  election  to  sepa- 
rate himself  from  the  Texan  cause.  Under  the  circumstances  the  board 
sees  no  reason  to  reverse  the  decision  already  made.'' 
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former  declarations  of  his  intention  to  retnrn  to  the  United 
States  to  reside,  are  proof  of  his  intention  not  to  connect  him- 
self with  the  people  of  Texas. 

<<The  law  appears  to  be  well  settled  that  persons  domiciled 
within  the  territory  of  a  nation  in  which  a  revolution  occurs 
and  a  dismemberment  takes  place  have  a  right  to  elect  whether 
they  will  take  part  with  the  revolutionary  portion  or  with  the 
other  portion  of  the  society  or  will  remain  neutral.  If  the 
party  continues  in  the  country  during  the  contest,  and  until 
after  the  revolution  has  been  effected,  he  will,  as  a  general  rule, 
be  presumed  to  have  elected  to  take  part  with  the  new  gov- 
ernment This  presumption  may,  however,  be  rebutted  by  cir- 
cumstances. To  rebut  the  presumption  of  any  such  intention 
on  his  part  the  claimant  offers  in  evidence  an  affidavit  of  his 
brother,  B.  F.  Cooke,  who  swears  that  in  the  year  1834  or  '35 
he  received  at  the  City  Hotel,  in  New  York,  by  the  hands  of  a 
gentleman  whose  name  he  does  not  remember,  a  letter  from 
A.  H.  Cooke,  informing  him  that  he  was  living  at  Dewitts 
Landing  Point  and  engaged  therein  merchandize;  that  he  was 
making  money  very  fast,  and  intended  when  he  had  made  a 
fortune,  which  he  expected  to  do  in  a  few  years,  to  take  up  his 
residence  in  the  United  States.  In  further  support  of  this  in- 
tention he  adduces  his  return  to  the  United  States  and  his 
continual  residence  here,  holding  at  various  times  several  civil 
offices  under  the  State  and  United  States  Governments.  The 
declaration  of  the  claimant's  intention,  such  as  is  said  to  have 
been  made  by  his  letter,  can  not  be  said  to  bind  claimant  as  to 
any  course  he  might  see  fit  to  pursue  thereafter,  for  certain  it 
is  such  declaration  not  only  did  not  contemplate  any  particular 
I)eriod  of  time  for  his  return  to  the  United  States,  but  it  was 
not  made  when  the  law  has  declared  that  it  should  have  been 
made  to  have  the  effect  of  determining  his  election,  or  rather 
of  deciding  that  he  had  not  elected  to  join  the  revolutionary 
party.  Besides,  the  claimant  fled  in  sight  of  the  invading 
forces,  and  with  all  the  rest  of  the  people  of  Dewitts  Landing 
who  were  of  the  revolutionary  party.  What  other  construc- 
tion could  be  put  on  his  flight  than  that  he  was  one  of  that 
party  and  expected  to  follow  their  fortunes!  His  return  to 
the  United  States  under  those  circumstances  can  be  considered 
in  no  other  light  than  as  a  continuation  of  his  flight  and  as  a 
means  of  placing  himself  beyond  the  reach  of  danger.  Neither 
such  a  return  to  the  land  of  his  birth  nor  his  continued  resi- 
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dence  there  afterward  are  saflScient  to  establish  his  determiua- 
tion  before  the  cause  occurred  which  occasioned  such  return. 
Mexico  was  and  still  is  acknowledged  by  the  United  States 
as  a  civilized  nation,  and  although  her  armies  committed  acts 
of  barbarity  in  her  wars  with  Texas,  history  speaks  of  those 
acts  as  committed  upon  persons  found  bearing  arms,  and  not 
upon  unoffending  citizens. 

^^The  board  is  also  of  opinion  that  the  residence  of  the 
claimant  at  the  time  of  the  injury  complained  of  subjected  him 
to  the  laws  of  war  then  existing  between  Mexico  and  Texas. 
It  was  such  a  war  as  by  the  public  law  other  nations  were 
bound  to  yield  to  each  party  in  its  prosecution  all  the  rights  of 
war.  One  of  such  rights  is  to  consider  the  property  of  neutral 
merchants  resident  in  the  enemy's  country  subject  to  the  same 
rules  as  the  property  of  the  enemy. 

<^The  board  is  of  opinion  and  decides  that  the  claim  of 
Alexander  H;  Oooke  is  not  a  valid  claim  against  the  Republic 
of  Mexico  under  the  treaty  of  the  2d  of  February  1848,  and 
the  same  is  accordingly  not  allowed.'' 

Opinion  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners,  December 
17, 1850,  under  the  act  of  Congress  of  March  3, 1849. 

*^  The  claim  set  forth  in  this  memorial  grows 
**V-  ^***'*^  out  of  the  destruction  of  certain  buildings  and 
merchandise  at  a  place  called  New  Washing- 
ton, in  Texas,  by  the  Mexican  army  under  the  immediate  com- 
mand of  General  Santa  Anna  in  April  1836.  The  memorial- 
ists represent  that  in  the  year  1834,  ^a  number  of  individuals 
in  the  city  of  New  York  raised  funds  for  £he  purpose  of  pur- 
chasing a  piece  of  land  known  as  Cloppers  Point,  situated  on 
Galveston  Bay,  which  had  attracted  considerable  attention  as 
a  prominent  place  for  a  town  site,  and  sent  out  Gel.  James 
Morgan  as  their  agent  to  make  the  purchase  and  to  manage 
the  concern  for  the  association,  the  intention  being  to  put  up 
buildings  and  establish  a  place  of  trade,  and  then  dispose  of 
the  lands  for  town  lots.'  The  land  was  accordingly  purchased 
and  laid  out  by  a  surveyor  employed  by  the  association  for  a 
town  site  and  called  New  Washington.  On  the  23d  of  October 
1835  articles  of  agreement  were  entered  into  by  the  parties 
interested,  'whereby  the  business  of  the  concern  was  to  be 
conducted  at  New  Washington  by  the  said  Morgan,  and  the 
general  direction  of  all  the  affairs  of  the  association  was  com- 
mitted to  a  board  of  managers  to  consist  of  three  persons.' 
6627— Vol.  3 34 


Digitized  by  VjOOQ  IC 


2662        INTERNATIONAL  ARBITRATIONS. 

The  title  of  the  real  estate  was  to  be  held  by  Morgan  in  trust 
for  the  benefit  of  the  parties  interested.  The  original  capital 
subscribed  was  about  $60,000,  a  principal  part  of  which  was 
paid  in  and  was  used  in  purchasing  goods,  building  materials, 
lands,  etc.  Two  vessels  were  also  purchased  and  dispatched  to 
New  Washington  with  a  considerable  amount  of  goods;  and 
were  afterward  employed  to  run  as  packets  to  New  Orleans. 
A  dwelling  house  aud  store  and  two  warehouses  were  erected, 
and  the  business  of  the  association  commenced  with  flattering 
prospects. 

''The  memorialists  say:  'New  Washington  soon  began  to 
attract  public  notice  through  all  the  country  and  bid  fair  to 
become  not  only  of  much  commercial  importance,  but  probably 
the  capital  of  the  country y  t/,  as  likely  at  no  distant  period  of 
timcy  it  should  become  independent  of  Mexico.'  These  expecta- 
tions were  dissipated  by  the  destruction  of  the  buildings  and 
almost  the  entire  amount  of  the  merchandize  by  the  Mexican 
army  under  the  command  of  General  Santa  Anna  in  his  inva- 
sion of  Texas  on  the  19th  and  20th  of  April  1836.  The  memo^ 
rialists  represent  that  they  composed  the  board  of  managers 
of  the  association,  and  they  claim  in  behalf  of  those  members 
of  it  who  are  citizens  of  the  United  States  indemnity  for  the 
losses  they  sustained. 

''  In  the  opinion  of  this  board  this  claim  is  not  valid  against 
Mexico  under  the  provisions  of  the  Treaty  of  Guadalupe 
Hidalgo,  by  which  the  board  is  constituted.  At  the  time  of 
the  injuries  complained  of  Mexico  and  Texas  were  at  open  war. 
The  Texan  revolution  broke  out  in  the  autumn  of  1835.  Bat- 
tles were  fought  and  armies  were  in  the  field,  and  at  the  close 
of  that  year  Mexico  had  scarcely  any  force  east  of  the  Rio 
Grande.  A  provisional  government  was  established  in  Texas 
in  the  month  of  November,  and  commissioners  were  sent  to 
the  United  States  for  the  purpose  of  borrowing  money  and 
obtaining  other  assistance  for  securing  Texan  independence. 
•  *  *  Strong  appeals  were  made  by  the  leaders  of  the  Texan 
revolution  to  citizens  of  the  United  States  for  aid  and  succor  in 
the  approaching  struggle;  and  it  was  notorious  that  many  of 
our  countrymen,  impelled  by  a  love  of  liberty  or  a  love  of  adven- 
ture, and  some  stimulated  by  a  prospect  of  gain,  rushed  to 
Texas  to  take  part  in  the  conflict.  The  provisional  government 
of  Texas  in  the  year  1835  established  ports  of  entry  at  several 
places,  and  among  them  at  Galveston;  and  imposed  duties 
upon  imports  and  tonnage. 
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^<  Meantime  the  Government  of  Mexico  earnestly  remon- 
strated to  that  of  the  United  States  against  the  interference 
of  our  citizens  in  their  local  and  internal  affairs;  and  by  a 
decree  of  12th  January  1836,  which  was  communicated  to  our 
minister  residing  in  Mexico  on  the  f4th  January,  closed  the 
ports  of  Galveston  and  Matagorda  both  to  foreign  and  coast- 
wise commerce,  to  take  effect,  for  all  vessels  sailing  from  ports 
in  the  Gulf  of  Mexico,  in  thirty  days  from  its  promulgation. 

"It  can  hardly  be  necessary  to  refer  to  other  public  acts 
connected  with  the  Texan  revolution  to  show  the  relations 
subsisting  between  Mexico  and  Texas,  at  the  time  the  memo- 
rialists and  their  associates  engaged  in  the  enterprise  out  of 
which  the  claim  now  presented  springs.  They  were  well  known 
in  the  United  States,  and  the  independence  of  Texas  was  con- 
fidently anticipated,  and  was  in  fact  soon  after  achieved.  The 
memorialists  themselves  set  forth  among  the  inducements  they 
had  to  make  the  purchase  and  establish  a  town,  the  probability 
that  it  would  become  the  capital  of  the  country  when  its  inde- 
pendence shoiUd  be  established,  which  was  then  regarded  as 
likely  at  no  distant  period  of  time.    *    *    * 

*'A  neutral  residing  in  a  foreign  country  at  tlie  outbreak  of 
a  war  has  the  unquestionable  right  to  remove  himself  and  his 
property  from  the  territories  of  the  belligerent  nation;  and,  if 
he  make  his  election  to  do  so  seasonably,  can  not  be  regarded  by 
the  other  party  to  the  war  as  adhering  to  the  enemy.  If,  how- 
ever, he  remain,  both  himself  and  his  property  are  liable  to 
the  fortune  which  betides  the  country  of  his  adoption. 

"There  is  nothing  in  the  present  case  to  indicate  a  purpose 
on  the  part  of  the  association  represented  by  the  memorialists 
to  withdraw  their  establishment  from  Texas  upon  the  break- 
ing out  of  the  revolution.  *  *  *  Almost  their  entire  opera- 
tions in  building  and  trading  were  commenced  and  carried  on 
after  that  event,  and  when  it  was  perfectly  well  known  that 
Mexico  was  preparing  to  reconquer  the  whole  country.  The 
board  does  not,  therefore,  find  in  the  case  a  foundation  for  the 
argument,  addressed  to  it  by  counsel,  that  they  were  never 
permitted  to  make  an  election  whether  they  would  abide  by 
the  new  government  or  not.  The  circumstances  set  forth  in  the 
memorial,  together  with  the  public  history  of  the  times,  leave 
little  room  to  doubt  that  a  leading  inducement  to  engage  in 
the  enterprise  was  a  strong  expectation  of  an  entire  and  early 
emancipation  of  Texas  from  Mexican  dominion.  Its  inde- 
pendence was  formally  declared  in  March  1836.    The  dele- 
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gates  were  elected  for  this  purpose  on  the  Ist  day  of  February 
preceding. 

^'Kor  can  the  board  yield  to  the  argument  that  the  daim  is 
sustainable  because  *the  property  was  sent  to  Mexican  terri- 
tory under  the  guaranty  of  protection  by  that  government.' 
The  treaty  of  1831  is  relied  upon  as  affording  security  to  the 
enterprise  in  which  the  association  was  engaged,  and  the  laws 
of  Ooahuila  and  Texas  relating  to  colonization  are  supposed  to 
have  a  bearing  upon  the  rights  of  the  parties  concerned.  The 
persons  and  property  to  whom  protection  was  guaranteed  by 
the  provisions  of  the  treaty  of  1831  were  only  such  as  were 
subject  to  the  laws,  *  usages,  and  statutes'  of  the  country  where 
they  were  found.  The  treaty  gave  no  security  or  protection  to 
persons  or  property  contravening  the  laws  of  Mexico.  The 
property  which  was  destroyed  in  this  case,  instead  of  having 
been  sent  under  the  protection  of  the  Mexican  Government, 
was  sent  in  defiance  of  it.  It  is  not  pretended  that  any  duties 
were  paid  to  Mexico  upon  its  importation.  If  it  was  sent  as 
to  a  Mexican  country  it  should  have  been  accompanied  by 
manifests  certified  by  the  Mexican  consul  at  the  port  of  ex- 
portation, and  should  have  paid  duties  to  the  Mexican  treasury. 
If  any  duties  were  paid  they  were  paid  to  a  Texas  custom- 
house. It  does  not  appear,  and  it  is  by  no  means  probable, 
that  any  one  requirement  of  the  Mexican  law  touching  the 
importation  of  goods  into  the  country  was  observed,  or  that 
the  vessel  took  Mexican  clearances  or  paid  tonnage  duties, 
except  to  Texas.  Many  of  the  goods  were  shipped  after 
Mexico  had  issued  the  decree  before  alluded  to  closing  the 
port  of  Galveston  to  all  commerce.  The  agent  of  the  associa- 
tion was  himself  a  citizen  of  Texas,  and  the  title  to  the  land 
was  in  him. 

^^  Under  these  circumstances  it  can  not  be  maintained  that  the 
property  in  question  was  under  the  protection  of  the  Mexican 
Government  or  of  the  securities  afforded  by  the  treaty  of  1831. 
Nor,  in  the  opinion  of  the  board,  do  the  colonization  laws  which 
have  been  cited  in  the  argument  apply  to  the  case.  Those 
laws  relate  wholly  to  the  settlement  and  cultivation  of  the  soil. 
The  colonists  were  to  become  Mexican  citizens,  bound  to  obedi- 
ence to  Mexican  laws.  Foreign  owners  and  nonresident  pro- 
prietors were  not  contemplated. 

^^  It  has  also  been  argued  that  the  claimants  were  entitled  to 
notice  and  opportunity  to  withdraw  their  property,  as  provided 
in  the  twenty-sixth  article  of  the  treaty  of  1831,    It  is  sufficient 
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to  say,  in  answer  to  that,  thatthat  article  relates  only  to  a  case 
of  war  between  the  parties  to  the  treaty,  viz,  the  United  States 
and  the  Mexican  Bepablic,  and  that  at  the  time  of  the  transac- 
tions complained  of  the  two  countries  were  at  peace. 

*^  It  is  ftirther  argned  that '  the  destruction  of  the  property 
was  wanton  and  unjustifiable  by  modem  military  usages.'  This 
may  be  admitted  without  laying  the  foundation  of  a  valid  claim 
under  tbe  treaty  of  2d  February  1848.  The  question  arising 
here  is,  whether  the  United  States  had,  or  could  have,  any 
just  right  to  interi)ose  on  account  of  the  manner  in  which  the 
belligerent  parties  conducted  the  war  towards  each  other. 
Mexico  found  the  property  which  was  destroyed  in  the  present 
case  adhering  to  the  enemy,  in  the  actual  possession  of  and 
apparently  owned  by  a  citizen  of  Texas,  and  she  treated  it  as 
enemy  property,  and  the  board  is  of  opinion  that  under  the  cir- 
cumstances of  the  case  she  had  a  right  to  do  so.  U(K>n  what 
principle  of  public  law  could  the  United  States  have  interposed 
during  the  progress  of  the  Texan  revolution  to  dictate  the 
manner  in  which  either  party  should  wage  the  war  in  which  it 
was  engaged  against  the  enemy?  Many  things  undoubtedly 
took  place  under  that  short  but  bloody  struggle,  as  in  most 
cases  of  civil  war  which  history  records,  at  which  humanity 
mourns.  The  present  case  is  by  no  means  the  most  flagrant 
in  atrocity  which  then  occurred.  But  the  Government  of  the 
United  States  did  not  deem  it  proper  to  interfere  On  that 
account.  The  questions  at  what  time,  and  under  what  circum- 
stances, and  to  what  extent  neutral  nations  may  rightfully 
interfere  between  belligerents,  upon  the  ground  that  as  between 
themselves  the  rights  of  war  and  of  humanity  are  violated, 
have  not  yet  been  settled. 

"It  does  not  appear  in  the  present  case  that  the  inteq)osi- 
tion  of  the  Government  of  the  United  States  was  ever  solicited 
by  the  memorialists  or  others  interested  in  the  association  to 
claim  the  indemnity  to  which  they  now  claim  to  be  entitled. 
No  reason  is  assigned  why  the  claim  was  not  presented  to  the 
joint  commission  under  the  convention  of  11th  April  1839,  as 
required  by  the  rule  of  the  board. 

"The  board,  being  of  opinion  that  the  memorial  does  not  set 
forth  a  valid  claim  against  Mexico  under  the  treaty,  orders 
that  the  same  be  rejected." 

Memorial  of  John  Haggerti/j  Thomas  DarieSf  and  Alexander  II,  Dana: 
Opinion  of  Messrs.  Kvans,  Siuith,  and  Paine,  commissioners,  January  7, 
1861,  under  the  act  of  Congress  of  March  3,  1849. 
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.  ''The  memorialists  represent  that  in  the 
^"*  %^k^  "^  ^^^^^  ^^  February  1836,  being  then  in  the  city 
of  New  Orleans,  they  formed  a  copartnership 
'for  the  purpose  of  making  a  commercial  adventure  to  Texas, 
each  partner  paying  in  the  sum  of  $1,500,  which  amount  was 
invested  in  merchandise  and  shipped  to  Brazoria  and  Colum- 
bia, in  Texas,  on  the  I8th  day  of  that  month.'  The  memorial 
further  sets  forth  that  while  ascending  the  Brazos  to  Columbia, 
Forbes,  one  of  the  partners  accompanying  the  goods,  'for  the 
first  time  learned  the  fact  of  the  existence  of  a  state  of  war  or 
revolution  in  Texas.'  He  nevertheless  proceeded  to  Columbia 
and  landed  the  goods,  which  '  were  stored  in  the  warehouses 
of  Walter  C.  White  &  Co.,  to  whom  they  were  consigned,  with 
a  view  to  be  sold  as  rapidly  as  possible.'  At  this  time  the 
Mexican  army,  in  several  divisions,  had  nearly  overrun  all  of 
western  and  middle  Texas,  and  early  in  April  reached  the 
Brazos  River.  The  inhabitants  of  the  country  fled  upon  their 
ai)proach.  Mr.  Forbes  with  others  abandoned  Columbia,  leav. 
ing  his  property  to  its  fate.  Upon  returning  to  it,  after  the 
battle  of  San  Jacinto,  he  found  a  portion  of  his  property  had 
been  removed  from  its  place  of  deposit,  and  some  of  it  had 
been  consumed  or  carried  away  by  the  Mexican  troops  who 
had  passed  through  the  place.  The  memoiialists  claim  indem- 
nity for  the  value  of  the  goods  thus  taken  by  the  Mexican 
soldiers. 

"  In  the  opinion  of  the  board  the  claim  is  not  valid,  and  can 
not  be  allowed.  At  the  time  of  the  shipment  of  the  goods  from 
New  Orleans  it  was  perfectly  well  known  that  Texas  was  in  a 
state  of  revolt  against  Mexico.  Large  numbers  of  citizens  of 
the  United  States  had  left  that  city,  as  well  as  other  Southern 
cities,  avowedly  for  the  purpose  of  aiding  in  the  establishment 
of  Texan  independence.  Agents  of  the  provisional  govern- 
ment of  Texas  had  been  some  weeks  in  the  city  of  New  Orleans 
borrowing  money  and  obtaining  supplies  for  the  service  of 
Texas.  Mexico  had  interdicted  commercial  relations  with  cer- 
tain ports  of  Texas.  It  is  quite  Impossible,  under  these  cir- 
cumstances, that  Forbes  should  for  the  'first  time' learn  of 
the  existence  of  the  revolutionary  struggle  as  late  as  March* 
1836.  And  even  if  the  fact  were  so,  it  does  not  appear  but 
that  he  could  have  then  returned  and  removed  his  property 
from  the  country.  Such,  by  public  law,  he  was  required  to  do 
if  he  would  preserve  his  relations  as  a  neutral  between  the 
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parties.  The  case  rests  upon  the  same  ground  as  that  of  Hag- 
gerty  and  others,  already  decided  by  the  board,  and  to  the 
opinion  in  that  case  reference  is  made,  as  applicable  to  the 
present  claim." 

Memorial  of  Forbes  and  Parker :  Opinion  of  Messrs.  Evans,  Smith,  and 
Paine,  commissioners,  January  7,  1851,  under  the  act  of  Congress  of 
March  3,  1849. 

^'  It  appears  from  the  documents  before  us 
Thompgon'8  Case,  that  in  1833  Mr.  Thompson  became  the  pur- 
chaser of  large  tracts  of  lands  in  Texas  from 
Mexican  citizens,  whose  title  was  derived  by  purchase  from 
the  State,  whereby  an  absolute  title  in  fee  was  acquired ;  and 
that  subsequently  he  purchased  of  a  Mexican  citizen,  to  whom 
it  had  been  granted,  the  exclusive  right  of  navigating  the 
Trinity  River  by  steam  for  the  term  of  eighteen  years  uiiou 
certain  conditions.  That  in  1833  he  vinted  the  country  with 
a  view  to  make  arrangements  for  a  permanent  settlement 
there;  that  in  December  1835  he  removed  his  family,  consisting 
in  all  of  thirty-three  persons,  including  servants,  laborers, 
mecthanics,  and  others  in  his  employment,  to  Texas,  and  en 
tered  upon  his  lands;  that  he  carried  or  sent  thither  a  large 
amount  of  property,  furniture,  a  valuable  library,  plate,  car- 
riage and  horses,  and  many  articles  of  luxury  suited  to  the 
condition  in  which  his  family  had  been  accustomed  to  live. 
He  also  sent  the  frame  of  a  steamboat,  a  steam  engine  and 
machinery,  and  made  extensive  preparations  for  carrying  on 
the  enterprise  he  was  engaged  in.  All  his  plans  were  broken 
up  and  his  property  was  pillaged  or  d  stroyed  by  the  Mexican 
army  under  Santa  Anna  in  his  invasion  of  Texas  in  March 
1836.    For  the  losses  thus  sustained  the  claim  is  presented. 

"The  memorial  does  not  state,  nor  does  Mr.  Thompson,  that 
he  had  not  become  a  Mexican  citizen  by  taking  an  oath  of 
allegiance  to  that  government.  There  is  much  reason  to  sup- 
pose that  he  did  take  such  oath,  as  without  it  he  could  not 
hold  the  lands  which  he  had  purchased.  *  *  *  He  states 
that  he  had  purchased  the  lands  'in  fee,'  and  by  the  laws  of 
Mexico  no  unnaturalized  foreigner  could  take  such  title. 
There  is  additional  evidence  to  the  same  end.  Among  the 
papers  filed  is  a  memorial  of  Mr.  Thompson  addressed  to  the 
President  of  the  Mexican  Republic,  which  is  without  date,  but 
which  was  presented  by  him  after  the  ii\juries  sustained.  *  •  • 
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In  this  petition  Mr.  Thompson  stated:  'Your  memorialist  in- 
vested large  sums  of  money  in  real  estate  in  Goahnila  and 
Texas,  intending  to  become  a  citizen  of  the  country,  and  ex- 
pended large  sums  of  money  in  making  the  necessary  surveys 
and  location,  etc.;'  and  that  in  the  year  1833  ^your  petitioner 
went  in  person  to  the  country  to  make  the  preliminary  arrange- 
ments for  settlement,  taking  and  sending  with  his  agents  sur- 
veying instruments,  etc.'  He  further  stated  *  that  he  purchased 
at  a  very  great  expense  the  right  of  navigation  of  the  Bio 
Orande  del  Norte  and  Trinity  Rivers,  and  constructed  a  large 
and  valuable  steamboat  and  engine,  but  was  prevented  putting 
the  same  in  operation  by  the  late  war.'  He  also  says:  'And 
your  petitioner  further  states  and  shows  that  he  actually  went 
into  the  country  with  a  very  large  and  numerous  family,  con- 
sisting of  thirty-three  persons,  bona  fide  settlers,  and  remained 
there  until  after  the  battle  of  San  Jacinto;  that  he  was  taken 
prisoner  and  arraigned,  his  life  and  that  of  his  family  threat- 
ened, and  otherwise  ill  treated,  for  their  adherence  to  the  con- 
stitution and  laws  of  the  Mexican  United  States.' 

"The  ground  of  his  claim  to  indemnity  thus  addressed  to 
the  President  of  Mexico  was  his  adherence  and  fidelity  to 
Mexico.  He  did  not  assert  any  right  as  a  citizen  of  the  United 
States  occupying  a  neutral  position,  and  taking  no  part  in  the 
civil  commotions  then  raging.  He  was  there  with  his  family, 
^  bona  fide  settlers,'  in  pursuance  of  an  intention  formed  long 
before  of  becoming  a  'citizen  of  the  country;'  and  the  exten- 
sive plans  which  he  had  projected  and  the  vast  interests  at 
stake  all  confirm  the  idea  that  he  had  become  a  citizen  of 
Mexico.  To  that  government  and  not  to  the  United  States  he 
in  the  first  instance  appealed  for  some  indemnity  for  the  losses 
he  had  sustained. 

"But  if  it  were  not  so — if  in  truth  he  had  never  abjured  his 
allegiance  to  the  United  States — there  is  another  fatal  objec- 
tion to  the  allowance  of  his  claim.  He  voluntarily  left  the 
United  States  at  a  time  when  it  was  well  known  here  that  a 
civil  war  had  broken  out  in  Texas,  that  a  provisional  govern- 
ment had  been  established  there,  that  troops  had  been  raised 
and  battles  fought,  that  Mexico  was  preparing  to  invade  Texas 
with  a  considerable  force,  declaring  her  purpose  to  reconquer 
the  whole  country.  He  arrived  in  the  country  in  January 
1836,  and  must  have  been  aware  of  the  state  of  things  then 
existing  there;  but  he  chose  to  remain.  He  put  his  previous 
plans,  as  far  as  he  could,  in  execution.    The  independence  of 
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Texas  was  soon  after  declared,  and  yet  he  did  not  avail  bim- 
sclf '  of  his  rights  of  neutrality  by  withdrawing  from  the 
country  or  taking  any  steps  or  signifying  any  purpose  to  do  so. 
"He  must  therefore  be  regarded  as  making  his  election  to 
abide  by  the  fortunes  of  Texas,  and  having  thus  determined 
he  could  have  no  further  claims  upon  the  Government  of  the 
United  States  for  protection.  That  protection  he  could  only 
have  by  withdrawing  from  the  country  so  involved  in  war, 
within  a  reasonable  time  after  its  commencement  He  could 
not  wait  to  see  the  result  of  it;  and  we  are  of  opinion  that  as 
he  went  to  Texas  and  with  his  family  became  '  bona  fide  set- 
tlers' after  knowledge  of  the  disturbances  existing  there,  and 
remained  in  the  midst  of  those  scenes  until  its  independence 
was  established,  it  is  quite  too  late  now  to  set  up  any  claim 
founded  on  the  idea  of  his  entire  neutrality  in  that  contest. 
Mexico  had  aright  to  regard  him  as  an  enemy  unless  by  reason 
of  some  circumstances  not  known  to  us  he  was  specially 
exempt  from  that  imputation — of  which  it  appears  from  his 
own  statements  he  was  suspected  by  the  Texan  authorities. 
In  any  aspect  of  the  case,  therefore,  we  do  not  think  the  claim 
can  be  sustained." 

Memorial  of  i2.  S.  CoxCy  truaiee  of  Gilbert  L,  Thompson :  Opinion  of  Messrs. 
EvanSy  Smith,  and  Paine,  commissioners,  March  20,  1851,  under  the  act  of 
Congress  of  March  3,  1849. 

"  It  appears  that  Dr.  Beales  filed  the  pre- 
Bealei^s  Case,  liminary  application  to  become  a  citizen  of 
the  United  States  in  May  1836,  soon  after  the 
establishment  of  Texan  independence,  but  was  not  admitted 
until  May  1850,  subsequent  to  the  date  of  the  Treaty  of 
Guadalupe  Hidalgo.  It  is  contended  on  behalf  of  the  claim- 
ant, in  an  elaborate  argument  submitted  to  us,  that  in  point 
of  fact  the  domicil  and  residence  of  Dr.  Beales  at  the  time 
of  the  injuries  complained  of  was  in  the  city  of  New  York, 
and  that  he  had  it  in  view  to  make  that  his  permanent 
residence,  and  that  ^  this  alone  was  sufficient  to  change  his 
national  character,  so  as  to  entitle  him  to  the  protection  of  this 
government.'  Authorities  are  cited  to  the  effect  that  foreigners 
residing  in  a  country  are  in  many  respects  regarded  as  citizens 
of  that  country.  This  is  undoubtedly  true,  and  especially  as 
regards  the  belligerent  rights  of  other  nations  in  respect  to 
the  country  in  which  such  foreigner  has  taken  u|)  his  abode. 
As  to  such  belligerent  nation,  while  he  remains  in  the  hostile 
country,  he  is  to  be  considered  an  enemy. 
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*^  Bnt  without  questiouiog  the  public  law  as  expounded  in 
the  cases  referred  to,  we  are  entirely  satisfied  from  all  the 
proofs  in  the  case  that  it  was  never  the  purpose  of  Dr. 
Beales  to  make  his  permanent  residence  in  New  York,  as  in 
argument  is  asserted.  He  first  came  to  that  city  for  a  tempo- 
rary  purpose  to  *work  the  colonization'  of  his  grants.  All 
his  subsequent  movements  looked  to  a  permanent  establish- 
ment in  Goahuila  and  Texas.  *  ♦  *  We  are  therefore 
compelled  upon  all  the  evidence  in  the  case  to  come  to  the  con- 
clusion that  the  claimant  had  no  such  domicil  or  residence  in 
New  York  as  is  contended  for,  and  even  if  he  had,  that  the 
protection  which  he  could  justly  claim  from  the  United  States 
does  not  under  the  circumstances  extend  beyond  the  terri- 
torial jurisdiction  of  the  country.  He  was  entitled  to  security 
and  pi*otection  here;  but  we  think  it  cannot  be  maintained 
that  the  subject  of  another  country,  from  the  mere  fact  of  his 
residence  here,  can  require  the  Government  of  the  United 
States  to  protect  him  in  all  or  any  of  his  pursuits  in  any  quar- 
ter of  the  globe  not  originating  here  or  having  any  eonnecti<m 
with  our  trade  or  commerce,  and  especially  against  the  civil 
commotions  or  local  regulations  of  the  country  of  his  birth  or 
adoption. 

"Many  foreigners,  from  all  lands,  are  resident  in  the  United 
States,  and  in  the  revolutions  and  commotions  that  are  so  fre- 
quently occurring  in  the  world  it  may  often  happen  that  their 
possessions  and  property  in  other  countries  will  be  utterly 
wasted.  Is  it  to  be  expected  that  this  government  will  inter- 
pose to  examine  into  the  rightfulness  of  such  proceedings,  or 
to  demand  indemnity?  We  think  not.  Our  laws  and  our 
institutions  offer  security  and  protection  on  our  own  soil;  and 
in  some  cases,  possibly,  it  may  be  that  the  government  would  be 
bound  to  throw  its  shield  over  commercial  transactions  carried 
on  by  resident  foreigners  from  our  ports.  Authorities  are  not 
wanting  to  that  point  But  we  are  aware  of  no  decision  of  any 
tribunal  and  no  dictum  of  any  writer  on  public  law  and  no 
principle  of  jurisprudence  which  declares  that  a  government 
is  bound  to  afford  protection  to  foreigners  residing  within  its 
jurisdiction  against  injuries  to  local  property  in  other  coun- 
tries, and  especially  against  injuries  resulting  from  political 
causes  in  such  countries.  *  •  ♦  The  language  of  t^e  Treaty 
of  Guadalupe  Hidalgo  is  explicit:  'AH  claims  of  citizens  of 
the  United  States'  were  released,  and  to  be  paid  by  the  United 
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states.  We  do  not  regard  the  claimant,  either  at  the  origin 
of  the  claim  or  the  date  of  the  treaty,  as  a  citizen  of  the 
United  States." 

Memorial  of  John  Charles  Beales:  OpiDion  of  Messrs.  Evans,  Smith, 
and  Paine,  commissioners,  March  22,  1851,  under  the  act  of  Congress  of 
March  3,  1849. 

The  Messrs.  Laurent,  British-born  subjects. 
The  Mewri.  Lau-  ^^^^  ^  Mexico  in  1829  and  settled  there  as 
renvs  Case. 

merchants.    Eighteen  years  afterward,  in  1847, 

during  the  war  between  Mexico  and  the  United  States,  the 
Mexican  Congress  passed  a  law  to  authorize  the  hypotheca- 
tion or  sale  of  certain  church  property,  for  the  purpose  of 
raising  money  to  meet  the  necessities  of  the  government.  At 
that  time  the  Messrs.  Laurent  occupied  a  house  belonging  to 
the  church,  and,  being  notified  that  it  was  to  be  sold,  offered 
to  buy  it.  The  government  accepted  their  offer,  and  a  con- 
tract was  drawn  up,  under  which  they  were  to  pay  a  certain 
sum  for  the  house,  and  the  government  was  to  convey  it  to 
them  with  proper  muniments  of  title.  The  Messrs.  Laurent 
signed  the  contract,  and  deposited  the  money  in  the  hands  of 
a  banker  to  await  the  execution  of  the  contract  by  the  govern- 
ment. But  owing  to  some  neglect  the  i>fficer  whose  duty  it 
was  to  execute  the  contract  on  the  part  of  the  government 
omitted  to  do  so,  and  in  the  mean  time  a  revolution  occurred 
and  the  new  president  was  authorized  to  annul  the  laws  for 
the  sale  of  the  church  property,  which  he  did.  The  Messrs. 
Laurent  protested,  and  while  the  matter  was  pending  the  forces 
of  the  United  States  entered  the  City  of  Mexico.  The  com- 
manding general  seized  and  confiscated  the  money  as  prize  of 
war,  on  the  ground  that  the  debt  was  property  belonging  to 
the  Mexican  Government,  and  put  the  Messrs.  Laurent  in  pos- 
session of  the  house,  which  they  continued  to  occupy  during 
the  American  occupation.  After  peace  the  church  claimed  the 
property  and  the  claim  was  sustained  by  the  Mexican  courts, 
on  the  ground  that  Mexico  would  not  recognize  the  acts  of  the 
government  defactOj  represented  by  the  commanding  general. 
Consequently  the  Messrs.  Laurent  were  dispossessed  of  the 
bouse,  and  they  sought,  as  British  subjects,  compensation  from 
the  United  States  for  the  confiscation  of  their  money,  before 
the  commission  organized  under  the  convention  between  the 
United  States  and  Great  Britain  of  February  8, 1853. 
The  agent  of  the  United  States  excepted  to  the  jurisdiction^ 
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on  the  groaiid  that  the  ^lessrs.  LaureDt,  who  still  continaed  to 
reside  in  Mexico,  were  not,  on  the  facts  disclosed,  to  be  regarded 
as  "  British  subjects  "  within  the  meaning  of  the  convention. 
Mr.  Hannen,  the  British  agent,  said  it  could 
^'^^^         '    not  be  disputed  that  prima  facie  the  claim- 
ants were  qualified  under  the  convention,  as 
**  subjects  of  her  Britannic  Majesty/'    They  could  not  be  ex- 
cluded, unless  by  some  restrictive  int^pretation  of  the  words 
of  the  convention,  based  on  a  "uniform  current  of  decisions  of 
acknowledged  authority;"  and  he  was  unable  to  see  that  the 
authority  of  any  writer  on  international  law  had  been  quoted 
to  sustain  the  position  of  the  American  agent.    Mr.  Hannen 
continued: 

"  The  cases  which  are  cited  are  far  from  satisfying  me  that 
the  commission  could  legally  adopt  any  such  exceptional  con- 
struction of  the  terms  as  is  contended  for.  They  are  taken 
from  the  prize  courts,  from  the  privy  council,  from  the  com- 
mon law,  and  from  the  equity  courts. 

"A  misunderstanding  of  the  cases  in  the  prize  courts  appears 
to  me  to  lie  at  the  root  of  the  argument  contended  for. 

"  It  is  quite  true  tho^tj  flagrante  bello,  merchants  residing  in 
the  enemy's  country  are  considered,  with  reference  to  the  bel- 
ligerent rights  of  maritime  prize,  as  subjects  of  that  country, 
without  reference  to-the  country  of  their  origin  or  allegiance, 
and  without  much  reference  to  the  length  of  their  residence. 
Their  domieWj  for  this  particular  purpose^  is  said  to  be  sufficient 
to  found  the  right  of  the  maritime  captor;  but  it  would  be 
stretching  the  principle  of  those  decisions  to  an  extent  which 
was  never  intended,  to  say  that  they  were  not  British  subjects 
in  the  sense  of  this  convention :  for  instance,  and  the  example 
alone  is  sufficient  to  answer  the  whole  question,  Is  there  any 
jurist  who  would  say  that  an  injury  offered  to  a  British  mer- 
chant residing  in  Mexico  would  not,  all  other  means  of  redress 
being  exhausted,  justify  the  issue  of  reprisals  on  the  part  of 
Great  Britain  ? 

'*!  contend  that  the  principles  of  international  law  do  not 
warrant  the  restrictive  interpretation  sought  to  be  put  upon  the 
plain  words  of  the  convention,  and  that  the  Messrs.  Laurent 
are  not  disentitled  to  have  their  claim  entertained  by  the 
commissioners." 

Mr.  Thomas,  agent  of  the  Unit^  States,  in 
Mr.  Thomai»8  Reply,  reply,  said : 

"The  memorial  of  the  claimant  states  that 
they  are  now  residents  in  the  City  of  Mexico;  that  they  were 
residing  there  at  the  time  this  claim  arose  in  1847  and  had 
been  during  many  years  previous.  War  between  the  United 
States  and  Mexico  was  legalized  in  May  1846,  and  more  than 
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a  year  after  this  event  they  were  still  residents  of  Mexico, 
giving  to  that  country  the  benefit  of  their  industry  and  capi- 
tal; and  when  the  City  of  Mexico  was  taken  by  the  United 
States  forces  they  were  found  engaged  in  business,  like  any 
other  Mexican  citizens.  The  question  is,  To  what  government 
did  they  owe  allegiance,  and  consequently  under  whose  pro- 
tection were  they  when  the  transaction  took  place,  with  the 
consequences  of  which  they  now  seek  to  charge  the  United 
States! 

<^The  principles  of  international  law,  recognized  by  the  Brit- 
ish court  of  admiralty,  when  applied  to  persons  in  the  condition 
of  these  claimants,  affix  to  them  the  nation^  character  of  Mex- 
icans, and  their  property  found  in  Mexico  is  subject  to  aU  the 
consequences  that  attach  to  the  property  of  native-born  cit 
izens  resident  there.  Kedress  for  any  wrongs  done  to  them  or 
their  property  must,  then,  be  sought  in  the  tribunals  of  that 
country  or  through  its  government.  The  seizure  by  the  United 
Statesof  any  property  belonging  to  the  claimants,  which  might 
have  been  found  during  the  war  on  the  high  seas,  where  Eng- 
land enjoys  a  common  jurisdiction  with  other  nations,  could 
not  have  been  inquired  into  by  her  nor  by  any  tribunal  in 
which  she  could  take  part;  for  a  still  stronger  reason,  then, 
she  can  have  no  voice  in  deciding  a  question  in  regard  to  prop- 
erty which  arose  wholly  within  the  enemy's  country,  and  where 
England  had  no  sort  of  jurisdiction,  either  over  the  territory, 
the  persons,  or  property  of  the  claimants. 

^^But  these  principles  do  not  rest  upon  general  reasoning 
alone.  They  have  long  been  considered  fundamental  doctrines 
of  international  law,  and  have  had  the  sanction  of  the  British 
court  of  admiralty  for  the  last  half  century,  as  I  shall  proceed 
to  show.'^ 

In  support  of  this  argument  Mr.  Thomas  cited  the  case  of  the 
Indian  Chief,  1801  (3  0.  Rob.  12);  The  President,  1804  (Id. 
277;  1  Duer,  519);  T)^  Ann,  1812  (1  Dod.  Adm.  224);  Drum- 
monWs  Case  {2  Knapp  P.  C.  295);  Conway^s  Case  (Id.  364;  3 
Bos.  &  Pull.  114);  Alberscht  v.  Sussman  (2  Vesey  &  B.  323); 
The  Matchless  (1  Hagg.  Adm.  103);  Wilson- v.  Marryatt  (8 
Term.  R.  31);  Dawson  v.  Jay  (3  De  G.  M.  &  G.  764);  Willison 
V.  Pattison  (7  Taunt.  439);  Kenfs  Comm. 

Continuing,  Mr.  Thomas  said: 

<<  The  counsel  of  the  British  Government  has  said  that  this 
(Drummond's)  case  does  not  apply  because  the  Laurents  were 
not  naturalized  Mexican  citizens.  The  laws  of  that  country 
not  authorizing  the  naturalization  of  Protestants,  it  is  said 
they  could  not  have  become  citizens,  even  if  they  had  so  de- 
sired. The  decision  in  Drummond's  case  does  not  re(iuire  that 
they  should  be  naturalized  citizens;  it  only  requires  that  they 
should  be  domiciled  there.    It  is  of  no  importance  whether 
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tbey  enjoyed  the  privileges  accorded  to  native-born  citizens 
or  not;  that  is  a  municipal  question  altogether.  The  law  of 
nations  does  not  look  to  see  who,  by  the  municipal  law,  enjoys 
the  most  complete  rights  of  citizenship  or  who  possesses  them 
to  a  less  extent,  but  only  to  discover  who  are  the  persons  dom- 
iciled in  the  country,  and  they  are  declared  to  belong  to  it,  and 
take  their  national  character  from  it.  But,  in  point  of  fact, 
the  claimants  were,  to  some  extent,  naturalized  citizens. 

"The  counsel  for  the  British  Government,  in  order  to  show 
their  British  character,  has  produced  here  their  annual  oath, 
or  obligation,  by  which  they  solemnly  undertook  to  subject 
themselves  to  the  laws  of  the  country;  and  for  this  undertak- 
ing they  were  permitted  to  live  there,  to  possess  real  property, 
and  trade  and  enjoy  the  advantages  of  the  government.  This 
they  did  for  eighteen  years  in  succession.  Now,  I  maintain  that 
this  was  naturalization.  Perhaps  it  did  not  give  them  all  the 
rightsof  native-born  Mexicans;  neither  do  the  laws  of  any  coun- 
try give  all  the  rights  of  native-born  citizens  to  those  who  are 
naturalized,  but  in  this  case  the  municipal  law  accorded  to 
them  the  important  rights  of  citizens  of  the  country.    •     •    • 

"  I  submit  that  the  authorities  I  have  produced  settle  this 
question  upon  the  broad  and  impregnable  principles  of  the  law 
of  nations,  as  declared  by  the  British  courts  and  adopted  in 
the  policy  of  the  government  for  a  long  period. 

"  These  principles  apply  not  only  to  these  claimants,  but  to 
all  persons  whose  claims  arose  while  they  were  domiciled  in 
Mexico.  It  can  not  be  supposed  that  the  two  governments,  in 
framing  this  convention,  meant  that  you  should  look  to  the 
municipal  law  of  either  country  for  the  definition  of  the  words 
*  citizen 'or  'subject;'  on  the  contrary,  it  was  undoubtedly  con- 
sidered that  you  would  determine  these  questions  by  that  inter- 
national law  which  is  always  understood  as  furnishing  the  rule 
of  interpretation  in  the  construction  of  treaties.    •    •    * 

"  I  am  asked  by  the  counsel  for  11  er  Majesty's  Government, 
whether  I  would  maintain  that  a  British-born  subject  found  in 
arms  against  England  could  not  be  executed  for  treason.  It 
is  not  necessary  to  the  correct  decision  of  the  question  under 
discussion  that  I  should  answer  this  interrogatory;  but  I  will 
say,  however,  that  1  do  maintain  that  very  proposition,  always 
supposing  that  the  change  of  domicil  is  made  in  good  faith. 
There  must  be  fitness  in  x>oint  of  time,  and  fairness  of  intent, 
and  publicity  of  the  act;  when  these  circumstances  concur,  no 
nation  would  now  be  justified  by  the  law  of  nations  in  execut- 
ing for  treason  one  of  its  native-born  subjects  found  in  the 
military  service  of  another  country  with  which  it  might  be  at 
war.  In  maintaining  this  proposition,  I  am  perfectly  aware 
that  Sir  William  Scott  has  held  that  an  adopted  citizen  must 
not  be  found  in  hostility  to  his  native  country,  and  that  Black 
stone  and  Lord  Hale  have  held  a  like  doctrine;  but  these  dis- 
tinguished Judges  recorded  these  opinions  at  a  time  when 
feudal  institutions  had  a  firmer  hold  on  Bngland  than  they  have 
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now,  and  the  latter  two  before  the  States  and  nations  of 
America  had  taken  their  places  among  the  independent  nations 
of  the  world,  and  before  half  a  million  of  people  swarmed  annu- 
ally from  the  British  Isles  to  light  upon  and  make  their  homes 
in  nearly  every  inhabited  spot  on  the  globe.    •    ♦    ♦ 

'*  The  rule  laid  down  on  this  subject  by  the  United  States 
in  the  case  of  Koszta  is  the  only  one  that  can  relieve  the  ques- 
tion of  all  difficulty.  It  is  this:  ^ The  conflicting  cases  on  the 
subject  of  allegiance  are  of  a  municipal  character,  and  have 
no  controlling  operation  beyond  the  territorial  limits  of  the 
countries  enaci  ing  them.  All  uncertainty  as  well  as  confusion 
on  this  subject  is  avoided  in  giving  due  consideration  to  the 
fact  that  the  parties  to  the  question  now  under  consideration 
are  two  independent  nations,  and  that  neither  has  the  right  to 
appeal  to  its  own  laws  for  the  rules  to  settle  the  matter  in  dis- 
pute, which  occurred  within  the  jurisdiction  of  a  third  inde- 
pendent power.'  This  case  arose  in  the  jurisdiction  of  Mexico. 
England  and  tbe  United  States  are  the  parties.  The  laws  of 
England  can  not,  therefore,  giv«  the  rule,  but  the  matter  in 
dispute  must  be  settled  by  the  law  of  nations.    *    •    • 

"  The  writers  on  international  law  are  very  clear  and  uniform 
in  their  recognition  of  the  rule  that  a  person  is  to  be  regarded 
as  the  subject  of  that  country  where  he  has  his  domicil. 
Grotius  says:  'By  the  law  of  nations  all  the  subjects  of  the 
offending  state,  who  are  such  Irom  a  permanent  cause,  whether 
native  or  emigrants  from  another  country,  are  liable  to  reprisals, 
t>ut  not  so  those  who  are  only  traveling  or  sojourning  for  a 
little  time.'  Wheaton,  in  his  treatise  on  international  law, 
lays  down  expressly  that  *  whatever  may  be  the  extent  of  the 
claims  of  a  man's  native  country  upon  his  political  allegiance, 
there  can  be  no  doubt  that  the  natural-born  subject  of  one 
country  may  become  the  citizen  of  another  in  time  of  peace  for 
the  purposes  of  trade,  and  may  i»ecome  entitled  all  the  com- 
mercial privileges  attached  to  this  acquired  domicil.'  Here 
it  is  asserted  distinctly  that  living  in  a  country  in  time  of 
peace  and  carrying  on  trade  renders  him  a  citizen  of  that 
country  in  view  of  national  law;  and  I  have  already  shown, 
by  numerous  authorities,  that  this  doctrine  is  in  conformity 
with  British  ardjudications  on  this  point. 

^*  Having  seen  that  a  residence  in  a  foreign  country  consti- 
tutes a  person  a  domiciled  citizen  there,  and  renders  that 
country  answerable  for  his  conduct  to  other  nations,  it  may  be 
woiijh  while  to  inquire  more  fully  what  species  of  residence 
will  render  the  party  liable  to  have  his  property  subject  to  the 
same  rules  as  other  citizens? 

"Lord  Camden,  in  delivering  the  judgment  of  the  court  in 
the  cases  arising  out  of  the  capture  of  St.  Eustatius,  stated, 
'that  if  a  man  went  into  a  foreign  country  upon  a  visit,  to 
travel  for  health,  to  settle  a  particular  business,  or  the  like, 
he  thought  it  would  be  hard  to  seize  upon  his  goods;  but  a 
residence  not  attended  with  these  circumstances  ought  to  be 
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considered  as  a  permanent  residence.'  Then,  in  speaking  of 
the  resident  foreigners  in  St.  Eustatias,  he  said,  'that  in  every 
point  of  view  tbey  ought  to  be  considered  as  resident  sabjects. 
Their  persons,  their  hves,  their  industry,  were  employed  for  tiie 
benefit  of  the  state  under  whose  protection  they  lived;  and  if 
war  broke  out,  they,  continuing  to  reside  there,  paid  their  pro- 
portion of  taxes,  imposts,  and  the  like,  equally  with  natural- 
born  subjects,  and  no  doubt  came  within  that  description.' 

"  Sir  William  Scott  observes  that  time  is  the  grand  ingredi- 
ent in  constituting  domicil.  But  he  was  clearly  of  opinion  that 
mere  recency  of  establishment  would  not  avail  if  the  inten- 
tion of  making  a  permanent  residence  there  was  fixed  upon 
the  party;  and  he  referred  to  the  case  of  Whitehill,  one  of  the 
persons  whose  property  was  confiscated  on  the  seizure  of  St. 
Eustatius.  He  was  an  Englishman,  an<i  had  arrived  at  St. 
Eustatius  only  two  days  before  it  was  seized  by  the  British 
forces;  but  it  was  proved  that  he  had  gone  there  to  establish 
himself,  and  his  property  was  condemned.  Thus  a  residence 
of  forty-eight  hours  transformed  the  political  character  of  an 
Englishman  into  that  of  a  Dutchman ;  and  it  ought  not  to 
require  a  longer  time  to  work  a  like  change  in  an  Engiishmaa 
on  his  going  to  Mexico. 

*'  I  am  very  glad  the  counsel  for  Her  Majesty's  government 
has  referred  to  *  Kent's  Commentaries  on  the  Law  of  Nations.^ 
There  is  no  author  on  either  side  of  the  Atlantic  that  stands 
higher  as  authority  on  international  law  than  Chancellor  Kent, 
and  I  propose  to  add  his  conclusive  authority  to  that  already 
cited.  '  Concerning  domicil,  he  states,  'if  a  person  has  a  set- 
tlement in  a  hostile  country  by  the  maintenance  of  a  commercial 
establishment  there,  he  will  be  considered  a  hostile  character, 
and  a  subject  of  the  enemy's  country  in  regard  to  his  com- 
mercial transactions  connected  with  that  establishment  The 
position  is  a  clear  one,  that  if  a  person  goes  into  a  foreign 
country  and  engages  in  trade  there,  he  is,  by  the  law  of  nations, 
to  be  considered  a  merchant  of  thai  country^  and  a  subject  for 
all  civil  purposes^  whether  the  country  he  hostile  or  neutral^  and 
he  can  not  be  permitted  to  retain  the  privileges  of  a  neutral 
character  during  his  residence  and  occupation  in  an  enemy's 
country.'  'This  general  rule,'  he  adds,  'has  been  applied  by 
the  English  courts  to  the  cases  of  Englishmen  residing  in  a 
neutral  country,  and  they  are  admitted,  in  respect  of  their  bona 
fide  trade,  to  the  privileges  of  the  neutral  character.'  This 
same  principle,  that  for  all  commercial  purposes  the  domicil 
of  the  party,  without  reference  to  the  place  of  birth,  becomes 
the  test  of  national  charact^er,  has  been  repeatedly  and  explic- 
itly admitted  in  the  courts  of  the  United  States.  If  he  reside 
in  a  belligerent  country,  his  property  is  liable  to  capture  as 
enemy's  property;  and  if  he  reside  in  a  neutral  country,  he 
enjoys  all  the  privileges  and  is  subject  to  all  the  inconveniences 
of  the  neutral  trade.  He  takes  the  advantages  and  disadvan- 
tages, whatever  they  may  be,  of  the  country  of  his  residence. 
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<This  doctrine,'  says  this  distinguished  writer,  'is  founded  on 
the  principles  of  national  law,  and  accords  with  the  reason  and 
practice  of  all  civilized  nations.' 

*' Would  it  be  in  conformity  with  this  doctrine  to  give  these 
claimants  the  advantages  of  British  subjects  at  the  same  time 
that  they  are  domiciled  in  Mexico,  and  enjoying  the  benefits 
of  citizenship  in  that  country!  Such  a  thing  is  totally  un- 
heard of  as  that  England  should  undertake  to  redress  the 
grievances  arising  within  the  t^rritoiy  of  another  country.  It 
is,  I  repeat,  entirely  opposed  to  the  notion  of  independence  in 
other  countries,  to  the  decisions  of  her  own  courts,  and  the 
practice  of  her  government.  If  she  can  redress  the  grievances 
of  an  Englishman  domiciled  in  Mexico,  she  can  those  of  a 
Mexican  (for  the  law  of  nations  places  them  both  on  the  same 
footing),  and  we  shall  have  before  this  commission  yet  other 
Mexican  claims. 

"By  the  recent  action  of  the  British  Oovernment,  these 
principles  have  received  important  and  authoritative  confirma- 
tion, which  must  have  great  weight  with  the  commissioners  in 
determining  this  question.  The  exact  question  for  which  I 
have  been  contending  in  this  case  has  been  practically  decided 
by  a  dispatch  from  the  secretary  of  foreign  affairs,  in  answer 
to  an  application  from  the  British  consul  at  Riga,  asking  to  be 
informed  in  what  condition  war  would  place  British  merchants 
residing  in  Russia.  In  reply.  Lord  Clarendon  said,  on  the  16th 
of  February,  'that,  by  the  law  and  practice  of  nations,  a  bel- 
ligerent has  a  right  to  consider  as  enemies  all  persons  who 
reside  in  a  hostile  country,  or  who  maintain  commercial  estab- 
lishments therein,  whether  these  people  are  by  birth  neutral, 
allies,  or  enemies,  or  fellow-subjects;  the  property  of  such 
persons,  exported  from  such  countries,  is  therefore  r€8  hostiumy 
and,  as  such,  lawful  prize  of  war;  such  property  will  be  con- 
sidered as  a  prize,  although  its  owner  is  a  native-born  subject 
of  the  captor's  country,  and  although  it  may  be  in  transition 
to  that  country,  and  its  being  laid  on  board  a  neutral  ship  will 
not  protect  the  property.' 

"This  is  a  declaration  that  every  person  domiciled  in  Russia 
during  the  war  will  be  regarded  as  a  Russian.  We  have  seen 
that  it  is  merely  an  announcement  of  the  law  of  nations  on 
this  point,  and  presents  nothing  new.  If,  therefore,  persons 
are  to  be  considered  as  Russian  subjects  who  remain  under 
that  government  during  the  war,  the  same  rule  must  be  applied 
to  those  who  adhered  to  the  Mexicans  while  the  United  States 
were  at  war  with  that  country,  and  lience  this  commission  is 
bound  to  declare  that  it  has  no  jurisdiction  in  this  case." 

Mr.  Upham,  the  commissioner  of  the  United 
Opiiiion  of  Mr.     States,  in  delivering  his  opinion,  said : 
UphanL 

"  The  first  article  in  the  convention  provides 
Hhat  all  claims  of  corporations,  companies,  or  private  individ- 
uals, subjects  of  Her  Britannic  Majesty,  upon  the  Government 
6627— Vol.  3 35 
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of  the  United  States,  and  all  claims  of  citizens  of  the  United 
States  against  the  British  Government'  from  the  year  1814  to 
the  present  time,  shaU  be  submitted  to  the  decision  of  this  com- 
mission.   »    *    * 

"  It  is  quite  clear  to  me  that  the  correlative  terms  ^ citizens^ 
and  ^ subjects^  were  used  by  the  contracting  parties  in  the  con- 
vention in  contrast  with  and  exclusive  of  each  other;  and 
that  it  was  not  contemplated  by  them  that  subjects  of  Great 
Britain  could  be  regarded,  at  the  same  period  of  time,  as  dti- 
zens  of  the  United  States,  or  that  citizens  of  the  United  States 
might  in  the  same  manuer  have  the  additional  character  of 
au^ects  of  Great  Britain. 

*'  If,  however,  we  affix  to  the  term  British  subjects  the  mean- 
ing established  by  the  municipal  laws  of  England  in  their 
statutes,  it  will  include  vast  numbers  of  American  citizens, 
embracing  not  only  all  the  emigrants  from  Great  Britain  who 
have  become  settled  and  naturalized  citizens  of  the  United 
States  since  the  Revolution,  but  their  children  and  grandchil- 
dren who  may  have  been  born  there.  (See  7  Anne,  ch.  5 :  4  Geo. 
11.  ch.  L>1,  and  13  Geo.  III.  ch.  21.) 

"Thus,  under  this  construction,  every  officer  in  the  American 
Government  might  be  entitled  to  enforce  before  this  commis- 
sion claims,  as  British  subjects,  against  their  own  govern- 
ment, as  their  grandfathers  may  have  been  subjects  of  Great 
Britain.    ♦    »    » 

"It  is  possible  that  Great  Britain  may  keep  this  provision 
upon  her  statute  book  in  order  that  the  children  and  grand- 
children of  emigrants  Irom  that  country  who  may  choose  to 
return  again  to  her  jurisdiction  shall  be  received  at  once  into 
full  fellowship  as  subjects;  but  in  the  decisions  of  her  courts, 
in  her  international  contracts,  in  her  construction  of  the  rights 
of  actual  subjects,  and  the  disabilities  of  aliens,  she  holds, 
without  exception,  that  a  person  going  to  a  foreign  country 
and  becoming  domiciled  there,  in  the  legal  sense  of  that  term, 
is  to  be  regarded,  for  all  civil  ])urposes,  as  a  subject  and  citizen 
of  such  country,  entitled  to  the  rights  and  subject  to  the  dis- 
abilities arising  from  his  domicil. 

"  There  never  has  been  any  international  diflFerence  of  opinion 
between  the  two  governments  as  to  who  are  actual  citizens 
and  subjects  of  either  power  in  their  dealings  and  relations 
with  each  other,  and  there  can  be  no  doubc  that  this  well- 
understood  international  meaning  was  adopted  and  used  in 
this  convention  in  reference  to  the  terms  citizens  and  subjects 
of  either  country.    *     •     • 

"The  decisions  of  England  and  the  United  States,  as  well  as 
those  of  every  other  nation,  are  uniform  to  the  point  that  an 
individual  going  to  another  country,  and  becoming  domiciled 
there  for  purposes  of  trade,  is,  by  the  law  of  nations,  to  be  con- 
sidered a  subject  of  such  country  for  all  civil  purposes,  whether 
such  government  be  a  hostile  or  a  neutral  power. 
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"Authorities  to  this  effect  will  be  foand  in  Wilson  v.  Marryat 
(8  Term  Eep.  31);  MWonnel  v.  Hector  (3  Bos.  &  Pull.  113);  The 
Indian  Chief  (3  Bob.  Rep.  12) ;  The  Anna  Catherina  (4  Rob. 
Rep.  107;  DanouSy  note,  265);  The  President  (5  Rob.  Rep.  277); 
The  Matchless  (1  Hagg.  Ad.  Rep.  103);  The  Odin,  Ball,  master 
(IRob.  Rep.  296);    i^e^  v. -Keic^  (1  Maule  t&  Selw.  726). 

"American  authorities  to  the  same  point  will  be  found  in  the 
case  of  The  Sloop  Chester  (2  Dallas,  41);  Murray  v.  Schooner 
Betsey  (2  Oranch,  64);  Maley  v.  ShattucJc  (3  Cranch,  488);  Liv- 
ingston V.  Maryland  Insurance  Company  (7  Oranch,  506);  The 
Venus  (8  Oranch,  253);  The  Frances  (8  Oranch,  363);  Los  Dos 
Hermanos  (2  Wheat.  76).  These  authorities,  with  various 
othei*s,  are  cited  and  approved  by  Ohancellor  Kent  in  1  Kent's 
Oommentaries,  75;  and  he  alleges  that  the  doctrine  sustained 
by  them  Ms  founded  on  the  principles  of  international  law,  and 
accords  with  the  reason  and  practice  of  all  civilized  nations.' 

"All  writers  on  international  law  concur  in  these  views  and 
adopt  the  maxim,  ^Migrans  jura  amittat  ac privilegia  et  immu- 
nitates  domicilii  prioris.^  ( Voet,  tome  1, 347;  Grotius,  book  3, 
p.  56,  ch.  2,  sec.  2;  book  3,  ch.  4,  sec.  6;  Vattel,  book  1,  ch.  19, 
sec.  212;  Wheaton's  International  Law,  part  4,  ch.  1,  sees  17 
&19.) 

"The  same  principles  are  declared  by  public  announcement 
of  the  present  English  ministry  in  reference  to  the  existing  war 
with  Russia^  as  the  settled  law  and  practice  of  nations,'  and 
that,  ^by  such  law  and  practice,  a  belligerent  has  a  right  to 
consider  as  enemies  all  persons  who  reside  in  a  hostile  coun- 
try, or  maintain  commercial  establishments  therein,  whether 
such  persons  are  by  birth  neutrals,  allies,  enemies,  or  fellow- 
subjects.' 

"And  in  conformity  with  this  declaration  and  the  previous 
decisions  on  this  subject  it  was  adjudged  by  the  admiralty 
oourt  a  short  time  since,  in  the  case  of  The  AbOj  that  Mn  time  of 
war  a  person  must  be  considered  as  belonging  to  the  nation 
where  he  resides  and  carries  on  his  trade,  so  far  as  the  princi- 
ples and  rules  of  law  are  concerned,  whether  he  resides  in  the 
enemy's  or  a  neutral  country.'    (^The  Times^  July  22, 1854.) 

"The  English  authorities  which  have  been  cited  expressly 
declare  that  a  person  domiciled  in  another  country  '  is  to  be 
taken  as  a  subject  of  such  country.'  These  are  the  words  of 
Lord  Stowell  in  the  case  of  The  President^  above  cited.  And, 
in  making  such  decision,  he  does  not  mean  to  be  understood 
that  such  a  person  may  be  a  citizen  of  another  country  and  at 
the  same  time  a  British  subject,  as  is  contended  before  us;  but 
be  expressly  declares,  in  The  Ann  (1  Dod.  Ad.  Rep.  224)  that 
this  can  not  be,  because  he  says  '  he  can  not  take  advantage  of 
both  characters  at  the  same  time? 

"  The  owner  of  The  Ann  was  a  British- born  subject,  and  his 
wife  and  child  resided  in  Scotland,  but  he  himself  personally 
was  domiciled  m  the  United  States.    He  was  therefore  clearly 
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a  British  subject  by  the  municipal  laws  of  England,  bat  Sir 
William  Scott  (Lord  Stowell)  held  that,  as  regarded  his  inter- 
7iational  intercourse  and  character^  he  was  not  a  British  subject 
or  entitled  to  redress  as  such,  and  his  property  was  condemned 
accordingly,  notwithstanding  the  decree  in  council  declared 
'  that  all  property  of  British  subjects,'  seized  under  like  cir- 
cumstances, '  should  be  restored.' 

'*The  international  definition  of  '  subject'  is  also  recognized 
and  adjudged  in  BrummonWs  case  (2  Knapp's  Privy  Council 
Eeports^  295),  where  it  was  holden  that  though  an  individual 
might  be  formally  and  literally  by  the  law  of  Great  Britain  a 
British  subject,  still  there  was  a  question  beyond  that,  and 
that  was  whether  he  was  a  British  subject  within  the  meaning 
of  the  treaty  then  under  consideration;  and  it  was  there  con- 
tended that  all  treaties  must  be  interpreted  according  to  the 
law  of  nations,  and  that  where  a  treaty  speaks  of  the  subjects 
of  any  nation  it  means  those  who  are  actually  and  effectaally 
under  its  rule  and  government,  and  not  those  who  for  certain 
purposes  under  the  mere  municipal  obligations  of  a  country 
may  be  held  to  maintain  that  character. 

<^And  in  Long^s  case  (2  Knapp's  Privy  Council  Reports,  51)  it 
was  holden  that  a  corporation,  composed  of  British  subjects, 
existing  in  a  foreign  country,  and  under  the  consent  of  a  for- 
eign government,  must  be  considered  as  a  foreign  corporation, 
and  is  not  therefore  entitled  to  claim  compensation  for  the  loss 
of  its  property  under  a  treaty  giving  the  right  of  doing  so  to 
British  subjects. 

^'  In  the  same  manner,  and  on  the  same  principle,  the  converse 
of  the  proposition  was  holden  in  the  Countess  of  Gonway^s  case 
(2  Knapp's  Privy  Council  Reports,  304),  that  a  French  native- 
born  subject,  residing  in  England,  had  the  character  of  a 
British  subject,  and  was  entitled  to  claim  compensation  as 
such,  against  his  own  country^  for  losses  under  a  treaty  pro- 
viding compensation  to  be  made  '  to  British  subjects.' 

"These  cases  seem  to  me  to  be  sound  in  principle  and 
explicit  in  authoiity;  and  I  am  surprised,  after  these  well- 
established  and  adjudicated  decisions,  that  the  doctrine  is  still 
contended  for,  that  in  the  interpretation  of  the  term  subject^ 
in  this  convention,  we  are  to  be  confined  to  the  meaning  affixed 
to  it  by  the  English  statute. 

"It  is  desirable,  before  giving  to  it  this  construction,  we 
should  ascertain  precisely  what  it  means. 

"  By  applying  this  construction  to  the  convention,  the  second 
article  would  be  made  to  read  as  follows:  'That  all  claims 
against  the  United  States,  of  corporations,  companies,  or 
private  individuals,  resident  subjects  of  Her  Britannic  Mjyesty, 
and  of  all  native-born  citizens  of  Great  Britain,  who  may  have 
emigrated  to  the  United  States  since  the  revolution,  and  of 
their  children  and  grandchildren  who  may  have  been  bom 
there,  and  all  claims  of  citizens  of  the  United  States  against 
the  British  Government,  shall  be  submitted  to  the  decision  of 
the  board  of  commissioners,  whose  decision  shall  be  final,'  etc. 
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'^  It  seems  to  me  that  such  an  interpolation  in  the  terms  of 
this  convention^  or  such  a  construction  of  it,  would  strike  no 
persons  with  more  surprise  than  its  negotiators. 

"  It  is  said,  however,  in  order  to  obviate  the  evident  diflSculty 
of  regarding  the  treaty  in  this  light,  that  a  person  holding  the' 
statute  relation  of  subject  to  England  may  appear  before  this 
commission  and  prosecute  his  claim  as  such,  but  if  he  is  domi- 
ciled in  another  country  his  case  is  to  be  adjudged  and  deter- 
mined by  the  commission  as  though  he  were  a  citizen  of  that 
country. 

^'  But  I  regard  this  as  an  erroneous  and  untenable  position 
for  any  court  or  tribunal  to  take. 

"  Suppose,  for  instance,  that  an  American  citizen  whose 
grandfather  was  born  in  England  should  come  before  this  com- 
mission armed  with  the  power  and  authority  of  the  British 
Government  to  enforce  his  claim  here  against  his  own  country, 
will  it  answer  for  this  commission  to  say  that  by  the  law  of 
England  he  is  a  British  subjectj  and  as  such  we  must  hear  hinij 
but  we  will  adjudge  his  case  precisely  as  though  he  were  a 
citizen  of  the  United  States  t  Surely  not.  Like  any  other  citi- 
zen of  the  United  States,  he  must  pursue  his  remedy  before 
the  ordinary  constituted  tribunals  of  his  country  or  before 
Congress.  It  would  be  a  futile  attempt  in  us  to  undertake  to 
make  any  award  on  the  merits  of  his  case,  as  it  can  not  be  sup- 
posed that  either  nation  would  sanction  such  an  extraordinary 
assumption  of  power. 

'^This  tribunal  was  not  constituted  to  pass  upon  any  such 
claim;  neither  was  it  constituted  to  pass  upon  the  claim  of 
any  British-born  subject  who  may  have  domiciled  himself  in 
Mexico,  and  who  continued  to  reside  there  during  a  war  be- 
tween the  United  States  and  that  country, '  carrying  on,'  in 
the  words  of  the  legal  authorities,  '  trade  there,  paying  the 
taxes,  and  employing  the  people  of  the  country,  and  expending 
his  industry  and  capital  in  her  service.' 

"  *  Such  a  person,'  says  Lord  Chief  Justice  Alvanly, '  who 
resides  in  a  hostile  country,  is  a  subject  of  such  country.  He 
is  to  all  civil  purposes  as  much  an  alien  enemy  as  if  he  were 
bom  there,  and  to  hold  to  a  diiferent  conclusion  would  be  to 
contradict  all  the  modern  authorities  on  the  subject.'  {W^Con- 
nel  V.  Hector^  3  Bos.  &  Pull.  114.) 

"  This  foreign  character,  however  assumed,  is  a  substantial 
recognized  civil  relation,  as  much  as  the  prior  subsisting  rela- 
tion with  England.  The  Messrs.  Laurent,  in  this  case,  are 
citizens  of  Mexico,  and  their  claim  against  the  United  States 
is  a  Mexican  claim.  Such. a  claim  can  only  be  adjudicated 
between  the  two  governments  where  it  originated.  They  alone 
are  the  national  parties  to  it.  And  neither  Mexico  nor  the 
United  States  is  here  with  the  necessary  papers  and  evidence 
for  its  adjustment,  for  the  reason  that  neither  of  those  govern- 
ments has  delegated  to  us  any  such  authority,  and  an  attempt 
by  us  to  bind  them  in  the  decision  of  such  claims  would  be 
wholly  nugatory. 
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"It  is  suggested  in  the  argument  in  this  case '  that  the  claim 
of  English  subjecta  can  not  extend  to  every  case  in  which  a 
British  subject  has  been  a  party,  but  would  only  extend  to 
claims  upon  the  United  States  Government,  preferred  by  per- 
sons who  had  not  by  their  acts  forfeited  their  right  to  appeal 
to  the  English  Government  for  its  interposition.' 

"What  would  constitute  a  forfeiture  of  such  right  of  a  Brit- 
ish subject  is  not  stated;  whether  the  act  of  the  father  would 
bar  the  son  of  his  right  as  a  B  itish  subject,  or  whether  being 
born  in  a  foreign  country,  where  his  father  was  domiciled,  would 
have  such  effect.  Many  such  questions  would  arise  under 
such  a  mode  of  determining  the  national  character.  If,  bow- 
ever,  the  question  whether  an  individual  is  to  be  regarded  as 
a  subject  of  Great  Britain  is  to  depend  upon  the  fact  whether 
he  has,  by  his  own  actSy  forfeited  the  right  to  appeal  to  the 
Enghsh  Government  for  protection,  it  seems  to  me  this  case  is 
clearly  of  that  character. 

"The  injury  of  which  the  Messrs.  Laurent  complain  arose 
from  their  placing  themselves  in  the  position  of  alien  enemies 
of  the  United  States  in  the  war  with  Mexico.  They  thereby  for 
feited  their  right  to  protection  on  the  part  of  England,  whose 
government  was  neutral^  and  could  neither  aid,  abet,  nor  coun- 
tenance any  of  its  subjects  in  such  acts  of  hostility.  They 
could  only,  on  this  principle,  be  regarded  as  British  subjects 
while  holding  the  position  of  the  British  nation,  and  when  they 
departed  from  such  position  and  became  alien  enemies  of  the 
United  States  thej  forfeited  the  protection  of  England  and  their 
right  to  appear  before  tbis  commission. 

"The  United  States  has  no  remedy  against  Great  Britain 
for  the  conduct  of  the  Messrs.  Laurent  while  domiciled  in  a 
foreign  country  as  her  subjects;  and  they,  as  British  subjects, 
have  no  claim  to  redress  against  the  United  States,  or  to  ap- 
pear before  this  tribunal  in  that  character. 

"Domicil,  under  all  circumstances,  stamps  upon  the  indi- 
vidual the  character  of  foreigner^  neutral  or  alien^  as  the  case 
may  be.  Chancellor  Kent  says  it  is  *  the  test  of  national  char- 
acter;^ and  that  the  only  limitation  upon  the  principle  of 
determining  character  from  residence  laid  down  in  any  author- 
ity is  that  the  i)arty,  so  far  as  regards  his  own  country,  must 
not  take  up  arms  against  it.     (1  Kent's  Com.,  76.) 

"The  municipal  relation  oi  subject  is,  for  the  time  being, 
wholly  subordinate  to  the  new  relation  impressed  upon  the 
individual,  and  can  not  exist  as  an  international  relation.  His 
original  right,  as  subject,  may  revive  or  revert  if  he  returns  to 
his  native  country,  but  it  is  otherwise  inoperative, 

"  Each  nation  may  well  claim  of  other  governments  that  its 
own  native-born  citizens,  who  are  domiciled  with  them^  should 
be  equally  protected  by  law  with  the  native-born  citizens  of 
other  countries.  Invidious  distinctions  in  this  respect  would 
manifest  a  spirit  of  hostility  against  the  parent  country  that 
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could  not  be  overlooked.  But  wlien  individuals  leave  their 
owu  laud,  aud  have  becjotne  domiciled  in  another  country,  and 
enjoy  there  the  protection  and  the  benefit  of  availing  them- 
selves of  its  laws,  courts,  tribunals,  and  appeals  to  its  general 
government,  as  fully  and  freely  as  the  native-born  citizens  of 
that  country,  for  the  protection  of  their  rights  a:id  the  business 
in  which  they  are  engaged,  the  original  government  of  such 
persons  has  no  claim  to  interfere  in  their  behalf.  Such  persons 
become,  by  the  settled  adjudications  of  all  countries,  and  the 
judgment  of  all  writers  on  public  law,  in  an  internatiouiil  point 
of  view,  citizens  of  such  country,  as.to  all  matters  arising  from 
such  business  and  residence,  and  the  treaties  and  conventions 
between  foreign  states  are  framed  on  this  basis. 

"An  attempt  on  the  part  of  this  commission  to  overrule  or. 
revise  the  decisions  of  British  or  American  courts  as  to  the 
business  matters,  transactions,  or  liabilities  of  persons  thus 
domiciled  in  either  country,  or  to  pass  upon  them  while  such 
courts  were  fully  open  for  their  hearing  and  decision,  would  be 
an  utter  perversion  of  the  ])Owers  granted  by  this  convention. 

"Persons  thus  domiciled  have  the  rights  and  the  disabili- 
ties, under  this  convention,  of  the  country  under  whose  pro- 
tection they  have  chosen  to  reside.  An  American  native  born 
citizen  who  has  taken  up  his  residence  in  London,  aud  engaged 
in  business  there,  has  the  same  rights  under  this  convention 
against  the  United  States,  for  any  claims  arising  from  his  busi- 
ness there,  as  any  other  citizen  of  London,  but  his  claim  is  as  a 
British  subject;  his  domicil,  by  the  settled  construction  of  pub- 
lic law,  affixes  on  him  that  character.  The  same  is  the  case 
with  an  English  native  born  subject  resident  in  New  York; 
his  claims  under  this  convention  can  be  those  only  of  an  Amer- 
ican citizen,  so  far  as  regards  the  business  of  his  elected  dom- 
icil, or  any  adjudications  upon  it. 

"And  where  an  individual  is  domiciled  in  another  country, 
different  from  that  of  either  of  the  contracting  parties  to  this 
convention,  as  in  Mexico,  for  instance,  his  claim  arising  from 
acts  connected  with  and  partaking  of  such  domicil  is  not 
included  in  a  convention  for  the  ad^justment  of  the  claims  of 
British  subjects  and  American  citizens. 

"Such  a  claim  must  be  prosecuted  through  conventions  made 
between  the  country  of  his  adoption,  under  whose  protection 
bis  business  was  carried  on  and  his  claim  arose,  and  the  United 
States.  As  regards  any  powers  confided  to  us,  he  is  to  be 
holden  as  a  Mexican  citizen.  Such  a  decision  in  no  manner 
conflicts  with  or  infringes  on  any  international  right  of  Eng- 
land as  regards  her  subjects. 

"  For  these  reasons,  I  am  of  opinion  that  the  exception  taken 
to  our  jurisdicticm  over  the  claim  of  the  Messrs.  Laurent,  as 
presented  to  us,  is  sustained,  and  that  no  authority  has  been 
delegated  to  this  commission  to  adjudicate  upon  it." 
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Mr.  Hornby,  the  British  commissionery  de- 
itoibv  livered  the  following  opinion : 

<<'It  is  not  disputed  that  the  Messrs.  Laorent 
are  British-bom  subjects,  nor  pretended  that,  except  in  so  far  as 
their  character  of  British  subjects  may  be  affected  by  mere  resi- 
dence abroad,  they  have  done  anything  to  divest  themselves 
of  this  character.  They  have  not  been  naturalized  in  Mexico; 
on  the  contrary,  they  have  annually  t.aken  out  a  permission  to 
reside  in  Mexico,  in  which  permission  they  have  been  uniformly 
designated  as  British  subjects,  and  generally  they  have,  so  far 
as  lay  in  their  power,  preserved  their  English  character.  This 
being  so,  and  having,  as  they  conceive,  some  ground  of  com- 
plaint against  the  United  States  GU)vernment,  they  have  ap- 
pealed to  the  English  Gbvernmeot  for  its  interposifiou  on  their 
behalf  with  that  of  the  United  States.  It  appears  therefore 
to  me  that  this  case  comes  within  the  letter  of  the  convention, 
and  is'-prima  facie  within  our  jurisdiction. 

"  But  it  is  contended  by  the  learned  agent  of  the  United 
States  that  though  within  the  letter^  the  case  is  not  within  the 
spirit  of  the  conveution ;  submitting  that  the  term  '  British  sub- 
jects,' used  iu  the  treaty,  is  not  to  be  interpreted  according  to 
English  law,  but  according  to  int/cr national  law,  and  that  by 
the  latter  a  person  can  only  be  regarded  as  a  citizen  or  subject 
of  the  country  in  which  he  is  for  the  time  being  domiciled.  I 
do  not,  however,  understand  it  to  have  been  assumed  by  the 
agent  of  Her  Majesty's  government  that  the  claimants,  being 
'British  subjects'  within  the  terms  of  a  British  statute,  are 
therefore  necessarily  '  British  subjects '  within  the  meaning  of 
the  convention.  It  is  clearly  not  the  statute  law  of  England 
which  is  to  give  the  rule  of  interpretation,  but  the  obvious 
iutention  of  the  parties  to  the  treaty. 

"  Now,  it  is  undoubtedly  true  that  treaties  are  to  be  inter- 
preted according  to  international  law,  but  international  law 
does  not  affix  an  unvarying  meaning  to  particular  words,  or 
prescribe  any  rule  for  the  construction  of  treaties,  other  than 
that  applicable  to  the  interpretation  of  all  written  documents, 
namely,  to  discover  and  give  effect  to  the  intention  of  the  con- 
tracting parties,  which  intention  is  to  be  collected  from  the 
language  of  the  instrument  of  agreement,  taken  in  connection 
with  surrounding  circumstances  to  which  it  has  reference. 

"  The  cases  which  have  been  cited  by  the  American  agent  are 
authorities  for  the  well-known  principle  of  international  law, 
that  foreigners,  domiciled  in  an  enemy's  country  can  not  set  up 
a  neutral  character  as  against  an  invading  force  on  account 
of  their /om^n  origin,  so  as  to  entitle  them  to  immunity  from 
the  ordinary  consequences  of  war;  and  with  this  undoubted 
principle,  the  declarations  of  the  English  ministers  in  reference 
to  the  present  war  with  Bussia,  as  well  as  the  recent  decision 
of  the  admiralty  court  in  the  case  of  The  AbOj  cited  by  the 
learned  agent  of  the  United  States,  are  in  strict  conformity. 


Digitized  by  VjOOQ IC 


DOMiciL.  2685 

Itmay  be  also,  when  we  come  to  consider  the  merits  of  the  Messrs. 
Laurent's  claim,  that  this  principle  will  be  found  to  govern  the 
decision  which  we  shall  have  to  give  for  or  against  the  claim- 
ants; but  upon  examination  of  the  cases  cited,  it  is  clear  they 
do  not  establish  the  principle  which  they  have  been  supposed 
to  prove,  viz,  that  the  term  *  British  subject,'  as  used  in  this 
treaty,  can  not,  under  any  circumstances  tchatever^  be  intended 
to  apply  to  British  subjects  domiciled  out  of  Her  Majesty's 
dominions. 

"  Several  cases  which  were  decided  under  the  treaty  of  1814 
between  France  and  England  have  been  referred  to. 

"The  object  of  that  treaty  was  to  provide  compensation  for 
all  *  British  subjects'  whose  proi>erty  had  been  confiscated  by 
the  revolutionary  government  of  France.  If  the  construction 
which  is  now  contended  for  by  the  American  agent  had  been 
put  ujwn  the  language  of  that  treaty,  it  would  have  followed 
that  no  person  domiciled  in  France  could  have  been  admitted 
to  claim  compensation  under  the  title  of  *  British  subjects,'  and 
such  a  construction  would  have  gone  far  to  defeat  the  v.ery 
object  for  which  the  treaty  w^  entered  into,  as  it  is  a  jnatter 
of  history  that  the  property  of  many  persons,  established  as 
merchants  or  otherwise  in  France  at  the  time  of  the  revolution, 
was  seized  upon  the  very  ground  that,  the  owners  were  British 
subjects,  which  shows  that  mere  domicil  does  not  settle  the 
question ;  and,  moreover,  on  reference  to  the  cases,  I  can  not 
discover  that  the  construction  contended  for  by  the  learned 
agent  was  put  upon  the  French  and  English  treaty. 

"Gtenessee's  case,  reported  in  the  2d  volume  of  Knapp's 
Reports,  p.  345,  is  one  in  which  it  distinctly  appears  that 
Messrs.  Boyd  and  Kerr,  the  claimants,  were  established  as 
bankers  at  Paris.  Now,  if  the  present  objection  were  valid,  it 
would  have  been  a  sufficient  answer  to  that  claim  to  have  said 
Messrs.  Boyd  and  Kerr  had  established  themselves  for  com- 
mercial purposes  and  were  domiciled  in  France;  tliat  they  had 
voluntarily  divested  themselves  of  the  character  of  British,  and 
had  assumed  that  of  French  subjects,  and  can  not,  therefore, 
claim  the  benefit  of  a  treaty  which  was  intended  for  the  pro- 
tection of  those  British  subjects  only  who  had  not  quitted  their 
own  country.  Messrs.  Boyd  and  Kerr,  however,  were  held  to 
be  clearly  entitled  to  compension  as  British  subjects,  and  by 
the  decision  of  the  same  eminent  judge,  Sir  William  Scott, 
whose  judgments  in  other  cases  have  been  quoted  in  opposi- 
tion to  the  admissibility  of  the  claim  of  Messrs.  Laurent  in  the 
present  case.  Drummond's  case,  decided  under  the  same  con- 
vention, has  been  especially  relied  on.  The  reasons,  however, 
which  are  expressly  given  for  the  decision-  in  that  case,  show  it 
was  not  determined  on  the  mere  fact  of  the  claimant  being 
domiciled  in  France,  but  that  from  special  circumstances — such 
as  accepting  military  employment  under  the  French  crown — 
he  had  voluntarily  taken  upon  himself  the  character  of  a  French 
subject,  and  having  done  so,  the  new  French  Government  had 
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a  right  to  treat  him  as  such,  and  consequently  that  he  was  not 
entitled  to  indemnity. 

^^  If  there  had  been  analogous  circumstances  in  the  present 
case  I  might  have  felt  bound  to  hold  that  the  Messrs.  Laurent 
were  not  entitled  to  resume  at  pleasure,  for  their  advantage, 
the  character  of  British  snbjects.  which,  for  their  advantage, 
they  had  voluntarily  renounced;  out  in  the  entire  absence  of 
such  circumstances,  I  am  of  opinion  that  mere  residence  abroad 
does  not  deprive  them  of  all  title  to  the  protection  of  the 
British  Government,  or  can  preelude  that  government  from 
taking  steps  to  procure  for  them  redrev<?8  if  they  have  suflfered 
an  injury  in  violation  of  the  law  of  nations,  or  absolve  the 
American  Government  from  the  liability  to  redress  such  an 
injury. 

'^Iii  the  case  of  the  Ann,  a  British  subject,  who  had  been 
domiciled  in  the  United  States  during  the  war  between  that 
country  and  Great  Britain,  sought  to  be  admitted  to  the  benefit 
of  the  orders  in  council  which  were  intended  to  provide  com- 
pensation for  those  British  subjects  who  had  been  inadvert- 
ently injured  in  the  course  of  the  war  by  the  English  cruisers. 
The  claimant,  having  adhered  to  the  enemy,  was  plainly  not 
one  of  the  class  of  persons  for  whose  relief  the  orders  in  council 
were  issued.  The  injury  .he  sustained  was,  under  these  circum- 
stances, in  no  way  wrongful.  The  decision  therefore  was  not, 
as  we  are  now  asked  to  decide,  that  the  claimant,  being  domi- 
ciled abroad,  could  not,  under  any  circumstances,  be  entitled 
to  the  character  of  British  subject;  but  that  he  was  not  a 
British  subject,  within  the  meaning  of  the  instrument  then 
under  consideration,  en  til  led  to  redress.  The  Indian  Chief j 
reported  in  3  Rob,  Rep.  12,  as  well  as  the  President^  in  6  Rob. 
Rep.  107,  are  both  cases  in  which  the  claimants  had  acquired 
a  hostile  character  against  their  own  country,  and  as  enemies 
had  sustained  losses  which  were  rightfully  inflicted  on  enemies. 
It  was  impossible,  therefore,  for  them  to  establish  a  claim 
against  this  country  upon  the  ground  that  they  were  British 
subjects  in  the  face  of  the  fact  of  their  having  been  in  a  posi- 
tion of  hostility  to  Great  Britain.  In  these  cases,  however, 
the  merits  and  justice  of  the  claim  were  in  question,  and  they 
did  not  depend,  nor  were  they  decided,  upon  a  mere  question 
of  domicil.  It  does  not  appear  to  me  necessary  to  examine 
the  other  cases  in  detail,  inasmuch  as  none  of  them^  in  my 
judgment,  show  that  the  term  *  British  subject'  necessarily 
excludes  every  person  domiciled  out  of  the  British  dominions. 
And  it  becomes  our  duty  to  ascertain,  from  the  object  and 
language  of  the  present  convention,  the  sense  in  which  the 
words  in  question  were  employed  by  the  contracting  parties. 

''The  object  of  the  convention  is  stated  to  effect  'a  speedy 
and  equitable  settlement'  of  certain  claims  pending  and  which 
had  become  the  subject  of  discussion  between  the  two  govern- 
ments; and  it  is  not  merely  for  the  settlement  of  the  claims 
themselves,  but  rather  to  remove  them  from  the  arena  of  dis- 
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cussion  between  the  two  governments,  that  the  present  tribunal 
has  been  erected;  and  it  is  therefore  provided  that  all  qlaims, 
etc.,  which  may  have  been  or  might  be  presented, to  either 
government  for  its  interposition  with  the  other  should  be  re- 
ferred to  this  commission. 

^^  It  is  2k'fact  that  the  applications  to  the  English  and  Amer- 
ican governments  for  their  interposition,  one  with  the  other, 
have  not  been  confined  to  citizens  or  subjects  domiciled  in  their 
own  country,  but  the  claims  of  persons  domiciled  abroad  have 
in  several  iilstances  become  the  subject  of  corre»i)ondence  be- 
tween the  two  governments;  it  appears  to  me,  therefore,.that 
if  the  sense  in  which  the  term  *  British  subject'  or  *  American 
citizen'  is  to  be  construed  be  sought  in  the  context  of  the  con- 
vention, it  will  be  found  that  the  contracting  parties  contem- 
plated American  citi^ns  or  British  subjects,  wherever  resident, 
whose  claims  had  actually  been  or  might  properly  become  the 
subject  of  the  interposition  of  the  one  government  with  the 
other. 

"If,  then,  this  be  a  correct  mode  of  stating  tbe  question 
which  we  have  to  determine,  it  can  not  be  denied  that  the 
practice  of  governments  has  been  to  extend  their  protection  to 
such  of  their  citizens  as  may  be  domiciled  abroad,  an<l  to  insist 
upon,  and  with  success,  redress  for.  injuries.  Instances  in 
which  the  American  Government  has  so  extended  its  protec- 
tion and  demanded  compensation  have  been  mentioned,  and 
the  case  of  Don  Pacifico  shows  that  the  English  Government 
has  considered  itself  entitled  to  interfere  on  behalf  of  an  Eng- 
lishman, though  domiciled  abroad.  And  many  other  instances 
might  be  collected  from  the  history  of  recent  times. 

"Having  regard,  therefore,  to  the  fact  that  both  the  English 
and  American  governments  have  from  time  to  time  interposed 
in  respect  to  their  subjects  or  citizens  domiciled  out  of  their 
respective  countries,  and  that  such  interposition  has  in  some 
instances  led  to  the  preferment  of  claims  by  the  one  goveniment 
on  the  other  which  were  pending  at  the  time  that  the  ])resent 
convention  was  entered  into,  it  is  clear  to  me  that  the  high  con- 
tracting parties  in  entering  into  the  present  treaty  intended  to 
provide  a  tribunal  for  the  settlement  of  all  claims,  whether  pre- 
ferred on  behalf  of  subjects  domiciled  in  the  British  dominions 
or  elsewhere,  and  consequently  that  the  claim  of  the  Messrs. 
Laurent  is  admissible  before  us. 

"I  can  not  find  any  force  in  the  argument,  that  if  the  Messrs. 
Laurent  are  admitted  under  this  convention  as  British  subjects, 
thousands  of  American  citizens  by  birth  having  claims  against 
the  American  Government,  might  also  have  presented  them 
before  the  commissioners  as  British  subjects  by  descent.  If  I 
am  right  in  the  rule  of  interpretation  which  I  have  adopted,  it 
is  clear  that  they  could  not,  for  it  would  be  ridiculous  to  sup- 
pose that  either  of  the  contracting  parties  intended  this  inter- 
national tribunal  to  adjudicate  upon  the  claims  of  acknowleged 
citizens  or  subjects  upon  their  own  governments.    The  effect 
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also  of  a<;quiesceiice  in  the  interpretation  to  be  given  to  tlie 
words  *  British  subjects Mn  the  treaty  contended  for  by  the 
learned  agent  of  the  United  States,  would  be  that  henceforth 
no  merchant  residing  in  a  foreign  country  could  ever  claim  the 
assistance  and  protection  of  the  government  of  the  country  of 
which  he  was  a  native,  and  to  which  country  he  owes  allegiance. 
Thus  an  English  merchant  residing  in  France,  or  an  American 
merchant  residing  in  England,is  to  beconsidered  as  barred  from 
appealing  to  England  or  America  for  xirotection  and  assistance. 

''Mr.  Everett,  in  his  correspondence  with  Lord  Aberdeen  on 
the  rough  rice  question,  incidentally  maintains  the  same  view 
of  the  law  and  practice  of  nations  which  I  have  already  ex- 
pressed, although  he  carries  it  somewhat  further  than  is  neces- 
sary for  the  purposes  of  the  argument  in  the  present  case.  The 
American  minister  there  insisted  on  his  right  to  interfere  un- 
der the  treaty  of  commerce  between  Great  Britain  and  tbe 
United  States  on  behalf  of  an  English  firm,  claiming  compen- 
sation for  pecuniary  damage  done  in  consequence  of  a  nonob- 
servance  of  the  treaty,  because  one  of  the  members  of  that 
firm  was  an  American  citizen,  domiciled  in  England.  If  in  this 
c^^sedomicil  in  England  had  ousted  the  American  partner  of 
his  right  to  appeal  to  the  United  States  Government  for  pro- 
tection, or  for  its  interference  in  obtaining  for  him  the  compen- 
sation due  for  an  injury  thus  done  to  him,  Mr.  Everett  was 
wrong  in  claiming  the  right  to  interfere,  and  Lord  Aberdeen 
was  wrong  in  admitting  it. 

"My  judgment  is  founded  on  the  following  conclusions, at 
which,  after  a  careful  consideration  of  the  arguments  that  have 
been  advanced  on  either  side,  I  have  arrived.  To  recapitulate 
them,  they  are  shortly  as  follows: 

"That  tlie  Messrs.  Laurent  are  admitted  to  be — whatever 
else  they  may  also  be — British  subjects. 

"That  mere  residence  in  a  foreign  country,  in  time  of  peace 
or  war,  doos.  not  deprive  a  merchant  of  his  original  citizenship 
or  of  the  right  to  call  for  the  protection  of  the  government  of 
his  native  country;  although  his  continued  residence  in  the 
country  in  time  of  war  gives  the  right  to  the  enemies  of  that 
country  to  consider  and  treat  him  as  an  enemy. 

"That  although  such  residence  may  clothe  him  with  certain 
rights  of  citizenship  and  involve  certain  liabilities,  it  does  not 
divest  him  of  his  original  national  character. 

"That  the  practice  and  usage  of  nations  sanction  the  inter- 
ference of  a  government  on  behalf  of  its  subjects  or  citizens 
resident  abroad,  as  well  as  at  home. 

"That  consuls  and  di]>lomatic  agents  are  especially  in- 
structed to  watch  over  and  protect  the  subjects  of  the  coun- 
tries of  their  respective  governments  resident  in  the  countries 
to  which  they  may  be  accredited. 

"That  such  being  the  usage  and  practiceof  nations,  the  words 
used  in  this  treaty  are  to  be  interpreted  in  connection  with  and 
by  the  aid  of  such  usage  and  practice. 
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"That,  consequently,  it  was  the  intention  of  the  contracting 
parties  to  the  convention  of  1853,  that  the  commissioners  ap- 
pointed under  it  should  decide  according  to  justice  and  equity 
upon  the  claims  of  individuals  in  the  position  of  the  Messrs. 
Laurent.'' 

The  commissioners  thus  differing  in  opinion, 
Dednonof  Mr.Bates.  Mr.  Bates,  the  umpire,  rendered  the  following 
decision : 

"The  claim  by  the  Messrs.  Laurent  is  for  damage  which, 
they  allege,  they  received  in  the  year  1847,  from  the  conduct 
of  the  United  States  general,  Scott,  who  captured  the  city  of 
Mexico  in  that  year.  The  treaty  of  peace  between  the  United 
States  and  Mexico  settled  all  claims  of  Mexican  citizens 
against  the  United  States.  The  Messrs.  Laurent  preSent  their 
claim  as  British  subjects.  It  is  quite  clear  that  none  but  British 
subjects  or  citizens  of  the  United  States  can  have  any  locus 
standi  before  this  commission. 

"  It  is  denied^  on  behalf  of  the  United  States,  that  the  Messrs, 
Laurent  can  claim  to  be  British  subjects  within  the  meaning 
of  the  words  < British  subjects'  as  used  in  the  convention  by 
virtue  of  which  this  commission  was  appointed;  and  this 
seems  to  me  to  be  the  correct  view  of  the  case,  both  on  princi- 
ple and  with  reference  to  the  reported  authorities  on  the 
subject. 

"According  to  the  municipal  law  of  England,  the  Messrs. 
Laurent  may  be,  for  some  purposes,  still  British  subjects,  but 
the  language  of  the  convention  must  be  consti'ued  in  accord- 
ance with  the  law  of  nations,  and  not  according  to  the  laws  of 
any  one  nation  in  particular;  and  it  is  sufficiently  clear  that 
by  the  rules  of  international  law  and  for  the  purposes  of  this 
commission,  the  Messrs.  Laurent  were,  for  the  time  being  at 
least,  Mexican  citizens  and  not  British  subjects. 

"There  are  many  authorities  which  bear  on  this  question. 
Ix)rd  Stowell,  in  giving  judgment  in  the  case  of  the  Matchless^ 
(1.  Haggard,  page  97),  said :  '  Upon  such  a  question  it  has  cer- 
tainly been  laid  down  by  accredited  writers  on  general  law, 
and  upon  grounds  apparently  not  unreasonable,  ^at  if  a  mer- 
chant expatriates  himself  (w  a  merchant  to  carry  on  the  trade  of 
another  country y  exporting  its  produce j  paying  its  ta^es^  employ- 
ing its  people^  and  expending  his  spirit,  his  industry,  and  his 
capital  in  its  servicCj  he  is  to  he  deemed  a  merchant  of  that  coun- 
try, notwithstanding  he  may  in  some  respects  be  less  favored  in 
that  country  than  one  of  its  native  subjects.  Our  own  country, 
which  is  charged  with  holding  the  doctrine  of  unextinguishable 
allegiance  more  tenaciously  than  others,  is  no  stranger  to  this 
rule.  Its  highest  tribunals  which  adjudicate  the  national  char- 
acter of  property  taken  in  war  apply  it  universally.  They 
privilege  persons  residing  in  a  neutral  country  to  trade  as 
fireely  with  the  enemies  of  Great  Britain  in  war  as  the  native 
subjects  of  that  neutral  country,  although  our  own  resident 
merchants  can  not  without  special  permission  of  the  crown.' 
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"The  words  of  Lord  Stowell  apply  exactly  to  tbe  case  of  the 
Messrs.  Laurent.  They,  as  far  as  in  them  lay,  had  expatriated 
themselves;  they  had  resided  twenty  years  in  Mexico  carrying 
on  their  business,  and  with  every  intention  of  remaining  there, 
as  is  sufficiently  evidenced  by  their  wishing  to  buy  the  free- 
hold of  the  house  in  which  they  were  living;  and,  according 
to  Lord  Stowell's  judgment,  ought  to  be  considered  Mexican 
citizens. 

'<In  the  case  of  the  President  (5  Robinson,  277),  which  ves- 
sel was  captured  on  a  voyage  from  the  Cape  of  Good  Hope  to 
Europe,  and  claimed  by  Mr.  J.  Elmslie,  as  a  citizen  of  the 
United  States,  it  appeared  that  he  had  been  a  British-born 
subject  who  had  gone  to  the  Cape  during  the  last  war,  and 
had  been  employed  as  American  consul  at  that  place.  In 
giving  judgment.  Sir  William  Scott  said:  'This  court  must, 
1  think,  surrender  every  principle  on  which  it  has  acted  in 
considering  the  question  of  national  character  if  it  was  to  re- 
store this  vessel.  The  claimant  is  described  to  have  been  for 
many  years  settled  at  the  Cape,  with  an  established  house  of 
trade,  and  as  a  merchant  of  that  place,  and  must  be  taken  as 
a  subject  of  the  enemy's  country.'  (The  Dutch  being  then  at 
war  with  England.) 

"In  a  recent  case,  the  Aina,  decided  in  the  admiralty  court 
in  June  last:  The  claimant  was  a  native  of  the  free  Hanse 
town  of  Lubec,  and  consul  of  His  Majesty  the  King  of  the 
Netherlands,  at  Helsingfors,  in  Finland;  he  had  lent  money, 
before  the  war  with  Russia,  on  bottomry  on  the  ship,  which 
ship  was  captured  by  the  British  fleet  in  the  Baltic.  Dr. 
Lushington, in  giving  judgment,  is  reported  to  have  said:  *Two 
questions  have  arisen  with  respect  to  the  present  claim;  first, 
as  to  the  national  character  of  the  claimant,  whether  he  is  to 
be  considered  an  enemy  or  a  neutral.  With  reference  to  this 
question,  it  is  stated  that  he  is  a  citizen  of  the  free  Hanse 
town  of  Lubec,  and  consul  of  His  Majesty  the  King  of  the 
Netherlands,  at  Helsingfors,  in  Finland.  Upon  this  I  can  put 
but  one  construction — that  he  is  a  resident  in  Finland,  and 
carrying  on  business  there.  I  take  it  to  be  a  point  beyond  con- 
troversy that  where  a  neutral,  after  the  commencement  of  the 
war,  continues  to  reside  in  the  enemy's  country  for  the  purposes 
of  trade,  he  is  considered  as  adhering  to  the  enemy,  and  is  dis- 
qualified from  claiming  as  a  neutral  altogether.' 

"  I  am  unable  to  see  why  the  principle  laid  down  so  fully  in 
these  cases  (and  many  mor6  might  be  cited)  should  not  be 
applied  to  that  of  the  Messrs.  Laurent.  They  had,  as  before 
observed,  long  been  residents  in  Mexico,  they  had  a  fixed  home 
there,  with  apparently  every  intention  of  continuing  to  reside 
there,  insomuch  that  they  endeavored  to  buy  a  portion  of  the 
soil  of  Mexico. 

"I  think,  therefore,  that  for  the  purposes  of  this  commission 
they  were  Mexican  citizens  and  not  British  subjects,  and  that 
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the  commiBsioners  do  not  form  a  tribunal  competent  to  enter- 
tain their  claims." 

Commission  nnder  the  convention  between  the  United  States  and  Great 
Britain  of  Febrnary  8,  1853.    (8.  Ex.  Doc.  103, 34  Cong.  1  sess.  120-160.) 

After  the  decision  in  the  preceding  case  of 
^^  ^c*^ ^'^^^  *^®  Messrs.  Laarent,  the  question  of  domicil 
again  came  before  the  commission  in  the  case 
of  the  Messrs.  Uhde,  British  merchants,  who  had  resided  in 
Matamoras,  Mexico,  since  1842.  In  J^uue  1846  Matamoras  was 
captured  by  the  United  States  forces,  and  a  circular  was 
issued  opening  the  port  to  the  introduction  of  merchandise. 
On  November  6,  1846,  the  American  schooner  Star,  which  had 
been  chartered  by  the  Messrs.  Uhde  to  bring  a  cargo  from 
Havana  to  Matamoras,  arrived  at  Brazos  Santiago,  and  the 
master,  having  obtaini'd  from  the  deputy  collector  there  a  per- 
mit to  discharge  the  cargo  at  Burita  or  Matamoras,  transferred 
the  cargo  to  a  steamboat  and  landed  it  at  Matamoras  without 
payment  of  duty.  In  reality,  both  Burita  and  Matamoras 
were  outside  of  the  revenue  district  of  the  collector  at  Brazos, 
so  that  his  permit  gave  no  right  to  land  goods  there,  arid  both 
places  were  under  military  government;  and  a  few  days  later 
the  goods  were  seized  on  the  ground  that  they  had  been  intro- 
duced by  a  fraudulent  evasion  of  the  customs  regulations  at 
Matamoras.  The  Messrs.  Uhde  contended  that  the  seizure 
was  wrongful,  but  when  their  claims  came  before  the  commis- 
sion their  right  to  appear  under  the  convention  as  British 
subjects  was  deuied  by  Mr.  Thomas,  the  agent  of  the  United 
States,  on  the  same  grounds  as  he  maintained  in  the  case  of 
the  Messrs.  Laurent. 

In  behalf  of  the  Messrs.  Uhde  a  brief  was 

Brief  of  Dr.  Phmi-  produced  from  Dr.  Eobert  Phillimore,  in  which 
more.  ^  ' 

he  said : 

*'  I  do  not  see  that  the  authority  of  any  jurist  is  referred  to 
by  Mr.  Thomas,  and  the  cases  which  he  cites  are  far  from  satis- 
fying me  that  the  commissioners  could  legally  adoi)t  any  such 
exceptional  construction  of  the  terms  as  is  contended  for. 
They  are  taken  from  the  prize  courts,  from  the  privy  council, 
from  the  common  law,  and  from  the  equity  courts. 

'*A  misunderstanding  of  the  cases  in  the  prize  courts 
appears  to  me  to  be  at  the  root  of  Mr.  Thomas'  argument. 

"It  is  quite  true  that  flagranle  hello  merchants  reniding  in 
the  enemy's  country  nre  considered,  with  reference  to  the 
belligerent  right  of  maritime  prize,  as  subjects  of  that  ooun- 
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try,  without  reference  to  the  country  of  their  origin  or  alle- 
giance, and  without  much  reference  to  the  length  of  their 
residence. 

**  Their  domicil,  for  this  particular  purpose^  is  said  to  be 
sufficient  to  found  the  right  of  the  martime  captor;  but  it 
would  be  stretching  the  principle  of  those  decisions  to  an 
extent  which  was  never  intended  to  say  that  they  were  not 
British  subjects  in  the  sense  of  this  convention;  for  instance, 
and  the  example  alone  is  sufficient  to  answer  the  whole  ques- 
tion, is  there  any  jurist  who  would  say  that  an  injury  offered 
to  a  British  merchant  residing  at  Mexico  would  not,  all  other 
means  of  redress  being  exhausted,  justify  the  issue  of  repris- 
als on  the  part  of  Great  Britain! 

"The  case  of  McConnell  v. ^cc^ decided, in  1802  (3 Bos. and 
Puller,  314),  that  persons  who  had  incorporated  themselves 
with  the  commerce  of  the  enemy,  flagrante  bello,  may  not  sue 
in  this  country. 

<'The  case  of  Albrecht  v.  Busman  (2  Vesey  and  Beames,  326) 
decided  that  the  qtLasi  diplomatic  character  of  consuls  made 
no  difference  as  to  the  law  on  this  point. 

"The  Countess  of  Conway^s  case('^  Knapp's  Privy  CJouneil 
Reports,  367),  when  examined,  appears  to  be  adverse  to  Mr. 
Thomas's  arguinent,  for  Mr.  Baron  Parke  decided,  in  that  case, 
that  the  party  roust  show  Hhat  she  was  a  British  subject  in 
some  sense,' and  that  'one  of  these  two  things  must  be  shown, 
either  that  the  Gountess  was  a  natural- born  British  subject, 
or  that,  having  been  born  abroad,  she  was  domiciled  in  England, 
and  in  that  character  entitled  to  the  protection  of  a  British 
subject  at  the  time  of  the  confiscation.'  Now,  Mr.  Uhde  is  a 
natural  born  subject  of  Great  Britain,  and  his  native  char- 
acter, by  a  particular  regulation  of  the  Mexican  state,  is  most 
carefully  preserved. 

"  I  am  of  opinion  that  the  principles  of  international  law  do 
not  warrant  the  restrictive  interpretation  sought  to  be  put  upon 
the  plain  words  of  the  convention,  and  that  Mr.  Uhde  is  not 
disentitled  to  have  his  claim  entertained  by  the  commissioners." 

Mr.  Thomas,  agent  of  the  United  States,  in 
Eeplyofllr.Thoma8.^^p^y   g^j^. 

"Chancellor  Kent  is  a  jurist  of  acknowledged  authority 
everywhere,  in  England  and  America,  and  he  says, '  the  position 
is  a  clear  one;  that  if  a  person  goes  into  a  foreign  country  and 
engages  in  trade  there  he  is,  by  the  law  of  nations,  to  be  consid- 
ered a  merchant  of  that  country,  and  a  subject  for  all  civil  pur- 
poses, whether  the  country  be  hostile  or  neutral.' 

"  In  support  of  my  view  of  the  law  on  this  point  I  would  cite 
Dr.  Phillimore's  own  work  on  domicil,  page  133,  where  he  quotes 
entire,  and  with  approbation,  the  case  of  the  ship  Ann.  This 
vessel  was  seized  in  the  river  Thames  in  the  year  1812.  The 
master  was  a  British-born  subject,  and  his  family  still  resided 
in  Scotland,  but  he  was  residin  g  in  America.    An  order  in  coun- 
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cil  decreed  that  all  vessels  uuder  the  flag  of  the  United  States, 
homifide  the  property  of  His  Majesty^s  subjects^  purchased  before 
the  war,  should  be  restored,  and  the  question  was  whether  the 
master  of  the  Ann  was  a  British  subject?  Sir  William  Scott, 
whose  decision  Dr.  Phillimore  approves,  said  '  he  can  not  take 
advantage  of  both  characters  at  the  same  time.  He  has  been 
sailing  out  of  American  ports.  It  is  quite  impossible  he  can 
be  protected  under  the  order  in  council,  which  applies  only  to 
those  who  are  clearly  and  habitually  British  subjects,  having 
no  intermixture  of  foreign  commercial  character.'  Here  is, 
from  Dr.  Phillimore  himself,  the  exact  interpretation  of  the 
words  'British  subject,'  for  which  I  am  contending.  But  he 
says,  again,  at  page  146  of  the  same  work :  ^  Every  man  is  viewed 
by  the  laic  of  nations  as  a  member  of  the  society  in  which  he  is 
found.  Eesidence  is  prima  facie  evidence  of  national  charac- 
ter, susceptible,  however,  at  all  times  of  explanation.  If  it  be 
for  a  special  purpose,  and  transient  in  its  nature,  it  shall  not 
destroy  the  original  or  prior  national  character;  but  if  it 
be  taken  up  animo  manendi  (with  the  intention  of  remaining), 
then  it  becomes  a  domicil,  superadding  to  the  original  or  prior 
character  the  rights  and  privileges  as  well  as  the  disabilities 
and  penalties  of  a  citizen,  a  subject  of  the  country  in  which  the 
residence  is  established,^ 

"According  to  this  rule  of  Dr.  Phillimore,  the  claimants  being 
found  in  Mexico  were,  by  the  law  of  nations,  members  of  that 
society  and  subjects  of  that  country ;  they  are  not,  therefore, 
included  within  the  provisions  of  a  treaty  to  settle  claims  of 
'Biitish  subjects'  upon  the  Government  of  the  United  States. 

"Dr.  Philiimore  admits  that  persons  residing  in  the  enemy's 
country  are  considered  as  subjects  of  that  country  in  reference 
to  their  property  on  the  high  seas.  If  this  is  true  of  theii* 
])roperty  on  the  ocean,  why  is  it  not  equally  so  of  this  same 
property  when  it  is  located  in  the  country  itself!  It  is  then 
much  more  hostile  and  clothes  the  owner  who  is  with  it  more 
especially  with  the  enemy  character.  Suppose  an  American 
citizen  should  now  be  residing  in  Sebastopol,  his  property  on 
the  ocean  would  be  liable  to  seizure  and  confiscation,  for,  his 
domicil  being  there,  he  would  be  invested  with  the  national 
character  of  a  Russian  subject,  and  what  he  might  have  within 
that  fortress  would,  if  i)ossible,  render  his  Russian  character 
even  more  complete.  Will  it  be  contended  that  if  his  property 
there  should  be  injured  or  destroyed  the  British  Government 
must  settle  with  him  on  a  different  principle  from  that  of  the 
native-born  Russian  found  in  Sebastopol?  According  to  Dr. 
Phillimore's  argument  in  favor  of  British-born  subjects  domi- 
ciled in  Mexico  during  the  war,  he  is  entitled  to  be  considered 
as  a  nentral,  and  if  hereafter  there  should  be  a  convention  to 
settle  the  claims  of  American  citizens  upon  Great  Britjiin,  he 
may  claim  compensation  for  injury  done  to  him  or  his  property 
in  Sebastopol.  I  apprehend  the  British  Government  will 
never  adopt  any  such  rule. 
5627— Vol.  3 36 


Digitized  by  VjOOQ  IC 


2694  INTERNATIONAL    ARBITRATIONS. 

"Br.  Phillimore,  to  show  tbat  I  have  stretched  the  principle 
of  the  admiralty  decisions  too  far,  supposes  an  injury  offered 
to  a  British  merchant  residing  in  Mexico,  and  all  other  means 
of  redress  being  exhausted,  asks,  *  Would  not  any  jurist  say  the 
English  Government  would  be  justified  in  making  reprisals!' 
I  will  answer  this  by  asking  whether  the  United  States  would 
be  justified  in  making  reprisals  for  an  injury  that  maybe  done 
to  oneof  her  citizens  that  maybe  found  inSebastopolf  Every 
man  found  there  (by  the  law  of  nations)  is  an  enemy  of  Great 
Britain,  and  will  be  treated  as  a  subject  of  the  Erai>eror  of 
Russia.  When  peace  is  made,  the  American  citizen  so  situated 
will  not  be  permitted  to  say  that  he  is  not  bound  by  it,  but 
that  England  has  yet  to  make  a  separate  settlement  of  his 
claims  for  property  seized  or  destroyed.  A  treaty  of  peace 
binds  every  person  in  the  country  and  settles  all  their  claims; 
and  upon  this  principle  the  treaty  of  peace  between  the  United 
States  and  Mexico  disposed  of  the  claim  of  every  man  in  that 
country  upon  the  United  States. 

"  It  is  not  true,  then,  to  say  that  the  English  Government 
would  be  justified  by  the  law  of  nations  in  making  reprisals  for 
an  injury  done  to  a  British-born  subject  residing  in  Mexico  dur- 
ing the  war  between  the  United  States  and  that  country.  She 
could  no  more  interpose,  as  a  matter  of  right,  in  behalf  of  a 
British-born  than  she  could  in  favor  of  a  Mexican-born  sub- 
ject, if  they  both  there  engaged  in  business. 

'*  What  Dr.  Phillimore  says  of  the  case  of  McGonnell  v.  Hec- 
tor (3  Bosanquet  and  Puller,  114)  is  true,  but  he  makes  no 
reference  to  the  essential  point  in  that  case  on  which  I  relied. 
He  says:  'This  case  decided  that  persons  who  had  incorpo- 
rated themselves  with  the  commerce  of  the  enemy  during  war 
can  not  sue  in  this  country.'  Yet  if  he  stops  there,  the  im- 
l)ression  is  lei't  that  this  is  all  that  was  declared  to  be  law  by 
that  case.  Lord  Alvanly  did  not  arrive  at  that  conclusion 
without  having  first  laid  down  the  doctrine  that  'while  an 
Englishman  resides  in  the  hostile  country  he  is  a  subject  of 
that  country.'  It  is  clear,  on  this  authority  alone,  that  the 
claimants  can  not  be  regarded  as  British  subjects  in  their  Mex- 
ican transactions.  lie  says  the  case  of  Albrecht  v.  Svsman  (2 
Vesey  and  Beames  Kep.  323)  decided  that  the  quasi-diplomatic 
character  of  consuls  made  no  difference  as  to  the  law  on  this 
point.  It  also  decided,  however,  that  the  consul  was  a  subject 
of  the  enemy's  country  if  he  continued  to  reside  there  during 
the  war,  and  for  a  still  stronger  reason  must  the  subject,  hold- 
ing no  official  position,  and  remaining  in  the  enemy's  country, 
be  so  regarded. 

"Conway's  case  (in  2  Rnapp's  Privy  Council  Reports)  fully 
sustains  the  doctrine  that  a  foreigner  domiciled  in  a  country  is 
considered  by  the  law  of  nations  a  subject  of  that  country. 

<'  Dr.  Phillimore's  opinion  that  the  term  *  British  subjects,' 
used  in  the  convention,  embraces  British-born  subjects  domi- 
ciled in  Mexico,  or  engaged  there  in  trjulo,  and  hence  parties 
to  the  war  between  the  United  States  and  that  country,  is  not 
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therefore  sustained  by  any  of  the  cases  he  has  cited,  nor  by  his 
own  authority." 

On  the  question  of  domicil,  Mr.  Bates,  the  umpire,  said: 

''Messrs.  Uhde  and  Company  were  mer- 
Bedfioiioflfr.Bates.  chants  of  Matamoras,  where  they  had  resided 
from  the  year  1842,  carrying  on  trade  there, 
having  a  house  of  business  and  a  home  in  that  city.  They 
continued  to  reside  there  after  the  declaration  of  war  by  the 
United  States  against  Mexico  in  184G,-and  until  1851.  Accord- 
ing to  the  interpretation  of  the  law  of  nations  by  the  highest 
coarts  in  Great  Britain,  it  is  a  point  settled  'beyond  contro- 
versy that  where  a  neutral,  after  the  commencement  of  hostili- 
ties, continues  to  reside  in  the  enemy's  country  for  the  purposes 
of  trade  he  is  considered  as  adhering  to  the  enemy,  and  as 
disqualified  from  claimiug  as  a  neutral  altogether.'  (See  Dr. 
Lushington's  judgment  in  the  case  of  the  Aina^  reported  in 
the  Jurist  of  July,  1855.)  However  good  the  claim  of  Messrs. 
Uhde  and  Company,  as  conquered  Mexicans,  against  the  United 
States,  by  the  interpretation  of  the  law  of  nations,  as  given  by 
the  decisions  of  the  courts  of  Great  Britain,  may  be,  the  claim 
ought  to  be  excluded  from  this  commission.  The  Government 
of  the  United  States  have,  however,  entertained  the  claim  in 
the  correspondence  between  the  diplomatic  agents  of  the  two 
countries,  and  for  this  reason  we  hold  it  should  be  considered 
and  settled  without  further  delay." 

Commission  under  the  convention  between  the  United  States  and  Great 
Britam  of  February  8,  1853.    (S.  Ex.  Doc.  10^,  34  Cong.  1  sess.  436-453.) 

"The  domicil  of  the  claimant  in  Costa  Eica 

d  ^BMtin'tti    ^^^^  "^^  deprive  him  of  the  right  of  claiming 

the  protection  of  his  native  government  in  the 

case  of  open  injustice,  such  as  is  the  case  of  imprisonment 

without  cause  and  not  followed  by  any  trial.'^ 

Hertinntti,  umpire,  December  31, 1862;  Flurel  Belcher  v.  CoataRica^  No.  23, 
convention  between  the  United  States  and  Costa  Rica  of  July  2, 1860. 

The  question  of  the  effect  of  domicil  on 
^  ^  .  national  character  arose  before  the  commission 

under  the  convention  between  the  United 
States  and  Mexico  of  July  4, 1868,  on  the  motion  of  the  agent 
of  Mexico  to  dismiss  various  cases  on  the  ground  that  the 
claimants  in  them  had,  by  reason  of  their  domicil  in  Mexico, 
forfeited  all  right  to  appear  before  the  commission  as  claimants 
against  that  government.  There  were  also  claimants  against 
Mexico  whose  assertion  of  the  right  to  appear  as  citizens  of 
the  United  States  rested  solely  on  their  alleged  domicil  in  the 
latter  country. 
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At  first  the  commissioner  on  the  part  of 

EarUer  View  "   ^^^  United  States,  Mr.  Wadsworth,  apparently 

under  the  influence  of  the  Koszta  case,  as 

popularly  but  imperfectly  understood,  seemed  to  be  inclined 

to  make  domicil  the  criterion  of  national  character.    In  the 

case  of  Marcos  Schaben  v.  Mexico,  No.  100,  he  said : 

"  Moreover,  the  man  is  entitled  to  the  protection  of  the  United 
States  against  all  persons  and  powers.  He  lived  in  that  coun- 
try with  permanent  intentions.  He  was  settled  there  with  his 
family  and  had  been  tor  many  years,  as  a  citizen.  His  domi- 
cil was  complete  and  perfect.  A  house  and  family  and  a  Imig 
residence  and  the  exercise  of  the  voting  privilege  fix  the  dom- 
icil. The  United  States  was  entitled  to  his  allegiance  and  he 
could  not  refuse  it.  She  could  not  suffer  any  person  or  power 
to  wrong  him  without  insisting  upon  redress  as  truly  and 
thoroughly  as  if  he  had  been  a  native  born  on  her  soil." 

Mr.  Ash  ton,  agent  and  counsel  of  the  United 
t  ^^"  ^^^®*?  ^^^^^  ^  different  view  of  the  question. 
In  one  of  the  cases  in  which  the  agent  of  Mexico 
moved  to  dismiss  the  claim  of  an  alleged  citizen  of  the  United 
States  on  the  ground  of  his  domicil  in  Mexico,  Mr.  Ashton  filed 
a  printed  brief,*  devoted  to  the  discussion  of  the  qae^stion 
*' whether  native-born  and  naturalized  citizens  of  the  United 
States,  who  were  domiciled  in  Mexico,  but  who  were  not  citi- 
zens of  the  Mexican  Eepublic  under  the  municipal  constitution 
and  laws  of  that  country  at  the  time  of  the  origin  of  their 
claims,"  were  "  *  citizens  of  the  United  States,'  in  the  sense  of 
the  treaty."  Two  theories  had,  said  Mr.  Ashton,  been  pro- 
pounded as  to  the  meaning  of  the  words  "  citizens  of  the  United 
States"  and  "citizens  of  the  Mexican  liepublic"  in  the  conven- 
tion. One  was  that  the  terra  "citizens"  was  used  in  the  sense 
of  a  supposed  rule  or  doctrine  of  the  law  of  nations,  which,  as 
it  was  said,  attributed  to  every  man,  in  time  of  i>eace  as  well 
as  of  war,  the  nationality  of  the  country  in  which  he  had  his 
domicil;  the  other  was  that  the  term  was  used  by  the  contract- 
ing parties  in  the  sense  of  their  municipal  law,  so  that  persons 
who  were  citizens  of  the  one  country  in  the  sense  of  that  law 
should  remain  such,  though  domiciled  in  the  other  country, 
until  they  had  been  naturalized  or  otherwise  adopted  as  citi- 
zens of  the  latter  under  its  municipal  laws.  The  first  was  the 
^' restrictive-^  and  the  second  the  ^hiaturaV^  interpretation  of 
the  cjonvention. 


1  M.  De  Leon  v.  Mexico,  No.  593. 
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politic  wer«r     "'^'^y  politic  a„H  /[         *''®  »n<iividuil«  IV 

r°PV  but  in  SI  ^^"•'  "«»«!  .^  ;„.'  "«"  »f  «P.tri- 

^^*'««  did  n^t  i  ^"*^«  other  r^„/!r^*'*  '"'"  of  his 
.7«"try  the  effect^"?  ^'^  ^'^^  «cq«S;  rr^^*'  ^^^  «? 
"on.of  1837  tr7atf"**«'-»'i^atl„'^T°''l  **""'«'■'  *"  that 
^''"^'de  Of  the  .1     *'  «'«^e"8.-  (1)' 2^  *'^^'«*»  ^onstitu- 

(^)  forei^nerswbn  "'""^^  ^'^h     he"  ,f ''"'^'  ^'^  foreigners 
!f*«teintberen'";.  ""^^^r  «ertai.   condT  ^^  ^''^  '•«P°»>"«; 

10, 1868,  on  tL      Z^"  *he  fTn/ted  q.  ,  "^''®"-    ^^oreover,  by 

«'«-en8of  then  r'^«"*'«»' i*  ^r?' "'^'^^^  «°»y  ««^  d^y^ 
^'eMe^cicanX^'^'^State;.;;^  f^PresBly  provided  that 

*^  t^nited  sS«  '  ''^»«f«'-a/i2aSl 7*^''  made  citizens  of 
"»>«  treated  as?  f.  citizens  of  t?*'^  should  be  "held  by 
^J^c'aration  Of '!"''''" '^"^  ^'ce  versf  ^-^''"^^  Republic,"  and 

other.  "Pive^/^.^'eettied  to  halj""^  tli©  citizens  of  each 
**'<J  Afr.A8htor''^^®^'''«»ceandn!  **®coia«  citizens  of  the 
^n»erican  citize,     ^^^"'"«^  ^  the  **^'^**^^'*"*''®'^^'i^"®^'" 

observed  Mr  a  V''*''  ^«xican  no<.^"^®^tic».T\,"to  invest  an 
'!«»"C'I  ^ould  dfiJf "'. '■"  ^bichTr*''fcj'.^^  T\ie  onVy  case, 
^— _jnng-  doubJe  a/Je^/a'     ^  ^as    ^    -^vat  oi  a  person 


in  one 
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couutry  of  parentvS  who  were  citizens  of  another  country. 
Here  domicil  <' might  properly  determine  for  i)ractical  pur 
poses''  the  national  character  of  such  person  as  between  the 
two  countries.  In  leoucludiug  this  branch  of  his  ai*gumeut 
Mr.  Ashton  laid  down  the  following  propositions : 

"1.  That  every  state  exercises  the  power  of  determining 
who  shall  enjoy  the  right  of  membership  of  the  political  society 
or  body  politic  of  which  it  consists. 

**2.  That  those  who  iire  invested  by  the  municipal  constitu- 
tion and  laws  of  a  country  with  this  quality  or  character,  and 
none  others,  are  citizens  of  the  state. 

"3.  That  nations  proceed  in  their  municipal  legislation  upon 
the  idea  that  the  citizens  of  other  countries  have  the  right  to 
change  their  nationality  and  incorporate  themselves  with  new 
political  societies. 

''  4.  That  all  nations  provide  by  their  laws  the  terms  and 
conditions  upon  and  in  pursuance  of  which  this  change  of 
nationality  may  be  and  is  effected. 

*'5.  That,  except  in  pursuance  of  those  laws,  and  upon  the 
terms  and  conditions  so  provided,  no  member  of  any  i)olitical 
society  can  incorporate  himself  with  a  new  state  and  become  a 
citizen  or  subject  of  such  state. 

''6.  That,,  until  a  change  of  nationality  is  thus  effected,  the 
old  relation  subsists,  unless  the  individual  has  done  some  act 
which,  under  the  laws  of  the  state  of  his  origin,  has  the  effect 
of  denationalizing  him,  as  is  the  case  under  the  French  law, 
where  a  citizen  of  France  assumes  public  office  under  a  foreign 
government  or  becomes  naturalized  or  domiciled  in  a  foreign 
couutry,  either  of  which  acts  has  the  effect  of  depriving  him  of 
the  character  of  a  citizen  of  France,  although  he  may  not  have 
become  a  citizen  or  subject  of  any  other  state. 

"7.  That  expatriation  includes  not  only  emigration  out  of 
one's  native  country,  but  naturalization  in  the  country  ado[>ted 
as  a  future  residence. 

"  8.  That  the  United  States  have,  by  statute,  expressed  their 
will  upon  the  subject  of  expatriation,  and  treated  it  as  effective 
only  upon  naturalization ;  and 

''  9.  That  the  United  States  and  Mexico  have,  by  a  treaty, 
cotemporaneous  with  the  present  convention,  recognized  the 
right  of  their  respective  citizens  to  expatriate  themselves,  and 
provided  that  it  should  be  accomplished  through  and  by  means 
of  naturalization,  in  addition  to  residence  within  their  respec- 
tive jurisdictions." 

Mr.  Ashton  said  he  believed  that,  under  the  municipal  law 
of  some  countries,  domicil  conferred  citizenship  in  the  full 
civil  and  political  sense,  as  in  Bavaria,  where  citizenship  might 
be  acquired  by  means  of  a  domicil  taken  up  by  an  alien  who 
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gave  proof  of  his  freedom  from  persoual  subjection  to  any  for- 
eign state.^    Said  Mr.  Ashcon : 

"If  that  were  the  case  in  Mexico,  Americans  who  become 
domiciled  in  that  country  would  become  both  Ae  facto  and  de 
jure  citizens  of  the  Mexican  Republic,  and  thus  would  be  ex- 
cluded from  a  right  to  claim  against  that  country  under  the. 
present  convention.  But,  ordinarily,  this  is  not  so,  and  it  is 
not  the  Cjise  in  Mexico.  By  becoming  domiciled  in  Mexico  our 
I)eople  are  not  made  citizens  of  the  Mexican  Republic.  They 
are  required  to  be  naturalized. 

"No  length  of  time  of  commercial  or  personal  domiciliation 
in  Mexico  is  able  to  confer  upon  an  American  citizen  the  qual- 
ity of  a  Mexican  or  Mexican  citizen.  The  constitution  and 
laws  forbid  it.  They  provide  expressly  the  mode  and  manner 
in  which  that  quality  may  be  acquired  by  a  stranger,  and  by 
direct  implication  exclude  the  conclusion  that  domiciliation  has 
the  effect  of  converting  a  foreigner  into  a  Mexican.  I  have 
referred  to  the  provision  of  article  30  of  the  constitution  of 
1857,  and  now  direct  attention  to  the  minute  and  specific  pro- 
visions of  the  law  of  January  30, 1854,  defining  who  are  'for- 
eigners^ and  who  are  within  the  designation  of  *  Nationals  or 
Mexicans.'^ 

After  citing  Vattel,  Phillimore,  and  Westlake  upon  the  dis- 
tinction between  the  citizens  of  a  state  and  domiciled  aliens 
in  respect  of  national  character,  Mr.  Ashton  proceeded  to  state 
what  was  the  "real  place"  of  the  doctrine  of  domicil  "in  the 
system  of  public  law,  what  rights  and  duties  it  determines, 
and  what  relation  it  has  to  the  character  and  status  of  indi- 
viduals." The  consideration  of  this  subject  was,  he  said,  "ren- 
dered necessary,  perhaps,  by  the  course  of  discussion  in  cer- 
tain celebrated  cases  which  came  before  the  commission  for  the 
settlement  of  claims  between  Great  Britain  and  the  United 
States  under  the  convention  of  February  8,  1853."  Referring 
then  to  the  case  of  the  Messrs.  Laurent,  Mr.  Ashton  said : 

"The  case  went  to  the  umpire,  Mr.  Bates,  who  dismissed 
the  claim.  It  hns  seemed  to  me  that  the  argument  for  dis- 
missal, when  divorced  from  the  facts  of  the  case,  is  calculated 
to  mislead.  It  was  not  a  question  whether  a  British  subject 
domiciled  in  the  United  States  was  a  *  British  subject'  in  the 
sense  of  the  treaty,  but  whether  an  Englishman  domiciled  in 
Mexico,  a  third  state,  was  a  British  subject  within  the  mean- 
ing of  the  treaty.  Therefore  the  case  did  not  involve  the 
question  presented  in  the  case  now  before  this  commission. 
As  against  the  United  States  it  might  have  been  that  he  was 


'  Phillimore,  Int.  Law,  II.  352. 
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entitled  to  the  i)rotection  of  Mexico,  though,  aa  against  Mexico, 
he  might  have  properly  received  the  protection  of  Great  Brit- 
ain. The  view  was  not  unsound  that,  if  the  claimant  waa 
entitled  to  Mexican  protection  for  any  iiyury  committed  by  the 
United  States,  his  character,  quoad  hocj  was  that  of  a  Mexican 
citizen  and  not  that  of  a  British  subject  in  the  sense  of  the 
treaty  of  1853,  and  that  he  was  not  therefore  entitled  to  prefer 
a  claim  under  the  convention. 

"The  question,  in  another  form,  arose  in  the  rase  of  the 
*Texas  Bonds,'  when  the  point  discussed,  though  not  deter- 
mined, was  as  to  the  character  of  a  native  British  subject 
domiciled  in  the  United  States.  It  also  was  debated  in  the 
cases  of  *  Charles  Uhde  &  Co.'  and  'Kerford  &  Jenkin.'  The 
criterion  of  citizenship,  which  the  argument  in  those  case^  in- 
clined to,  was  simi>ly  commercial  domicil — such  a  residence  as 
would,  in  time  of  war,  impress  a  hostile  character  upon  so  much 
of  the  commercial  property  of  a  merchant  as  was  connected 
with  his  place  of  domicil.  This  criterion  was  supposed  to  be  of 
universal  application  in  time  of  war  and  in  time  of  peace, 
making  a  citizen  of  the  United  States  residing  for  purposes  of 
trade  in  England  a  British  subject,  and,  conversely,  a  British 
subject  domiciled  in  the  United  States  a  citizen  of  this  country. 

"  But,  as  I  have  said,  the  real  point  at  issue  in  the  British 
and  American  cases  was  not  the  question  now  under  discus- 
sion. I  can  not  accept  the  interpretation  of  such  a  treaty, 
which  would  adopt  as  a  universal  criterion  of  citizenship  of  a 
country  the  fact  of  domicil.  A  person  domiciled  in  a  foreign 
state  does  not  lose  the  protection  of  the  government  of  his  own 
country  as  against  the  state  of  his  domicil,  though  he  may 
gain  the  protection  of  the  government  of  the  country  in  which 
he  is  domiciled  as  against  a  third  power." 

As  observing  and  pointing  out  the  distinction  between  citi- 
zenship and  domicil,  Mr.  Ashton  cited  Udney  v.  Udney,  L.  R. 
Sc.  App.  1866-'69,  pp.  45, 47 ;  Cockburn  on  Nationality;  Dalloz, 
Droits  Politiques,  Nos.  1  and  2,  Droits  Civils,  No.  8 ;  PhUlimore, 
Int.  Law,  IV.  148  (Domicil);  Savigny,  Private  Int.  Law,  Eng. 
Ed.,  81;  Westlake,  Private  Int.  Law, 382;  Heffter,  Droit  Intern. 
Public  de  I'Europe,  sees.  37-38;  Commissioners  v.  DevereuXj  13 
Sim.  29;  In  re  Bruce,  2  C.  and  J.  436. 

Mr.  Ashton  further  contended  that,  except  where  the  pecul- 
iar legislation  of  a  state  decitizenizes  members  of  the  body 
politic  who  emigrate  without  an  intention  to  return,  or  where 
the  municipal  legislation  of  another  state  confers  upon  domi- 
ciled persons  the  rights  of  political  citizenship,  the  citizens  of 
a  country  who  acquire  a  domicil  abroad  neither  "lose  the  pro- 
tection of  the  government  of  their  country,''  nor  make  it  "in- 
cumbent upon  that  government  to  refrain"  from  protecting 
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them  <^  again  St  the  injustice  of  the  nation  within  whose  terri- 
tories they  may  reside."    Ho  migbt,  he  said, 

"exclude  from  this  proposition,  perhaps,  without  affecting  its 
essential  truth  as  an  absolute  proi)osition  of  international  law, 
the  class  of  persons  who  emigrate  to  a  foreign  country  with  an 
avowed  purpose  of  becoming  citizens  of  the  latter,  and  who 
manifest  that  intention  in  some  authentic  way,  conformably  to 
the  laws  of  such  foreign  country.  For  example,  persons  who 
come  to  this  country  from  England  or  Germany  and  declare 
their  intention  to  become  citizens  of  the  United  States  under 
our  naturalization  acts,  may  be  incapable  of  claiming  the  pro- 
tection of  their  former  government  during  the  probationary 
period  between  the  time  of  their  declaring  their  intention  and 
the  actual  consummation  of  the  naturalization  process.  The 
class  of  persons  whose  situation  and  relations  are  now  to  be 
considered  are  those  who,  in  pursuit  of  health,  pleasure,  or 
business,  leave  their  native  country  and  take  up  their  domicil 
in  a  foreign  land,  who  have  no  present  intention  of  returning, 
or  may  even  have  an  intention  not  to  return  to  their  native 
country,  whose  native  country  does  not  denationalize  them  by. 
reason  of  such  establishment  abroad,  and  where  the  laws  of  the 
country  in  which  they  settle  do  not  impart  to  them  its  national 
character  by  making  all  domiciled  foreigners  citizens  of  such 
country." 

In  respect  of  this  class  of  persons,  he  held  that  their  govern- 
ment retained  the  right  of  intervention.  All  jurists  agreed 
that  it  was  the  first  duty  of  a  government  to  protect  its  citi- 
zens.^ The  case  of  John  S.  Trasher  illustrated  this  principle. 
Mr.  Webster,  in  his  report  to  the  President  in  this  case,  had 
assumed,  said  ]Mr.  Ashton,  that  Trasher  had  become,  by  some 
process  of  naturalization  in  Cuba,  a  subject  of  Spain;  and  the 
question  directly  considered  was  whether  he  could  claim,  as  a 
citizen  of  the  United  States,  the  benefit  of  the  treaty  of  1795. 
Subsequently,  however,  it  appeared  that  he  had  merely  been 
subjected  to  the  process  of  domiciliation;  and  Mr.  Webster 
then  sent  the  following  instruction : 

"Department  of  State, 

"  Washington^  July  5, 185Z 
"SiB:  Referring  to  the  dispatch  from  this  Department,  ad- 
dressed to  you,  under  date  of  April  7,  in  which  the  receipt  of 
your  letter  on  the  law  of  domicil,  as  understood  in  Havana,  was 
acknowledged,  I  have  now  to  inform  you  that  the  subject  has 
received  the  full  consideration  which  its  importance  demands. 

» Grotiuei,  lib.  2,  cap.  25 ;  Vattel,  Ub.  2,  cap.  6,  sec.  7 ;  Heffter,  Droit.  Int. 
sees.  15  and  60 ;  De  Martens,  Pri^cis,  etc.,  liv.  5,  cap.  3,  spch.  93  and  95 ;  I'htni- 
more,  Int.  Law,  I.  cbap.  10,  II.  chap.  2 ;   Lawrence's  Wheaton,  176,  note,  549. 
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"The  official  dispatch  to  Mr.  Barringer  ou  the  13th  of  Decem- 
ber last,  and  the  coinmunicatioii  to  the  House  of  Representa- 
tives of  the  23rd  of  the  same  month,  in  respect  to  the  case  of 
Mr.  John  S.  Trasher,  were  particularly  confined  to  the  state 
of  facts  which  at  that  time  had  been  placed  before  the  Depart- 
ment. Upon  the  law  and  the  facts,  as  they  were  then  pre- 
sented, it  was  considered  doubtful  whether  Mr.  Trasher  could 
rightfully  claim  the  privileges  secured  to  American  citizens 
by  the  treaty  of  1795.  But  it  was  carefully  stated  in  each  of 
the  communications  above  referred  to  that  no  communica- 
tion addressed  to  the  Department  had  been  received  from  Mr. 
Trasher  himself,  and  that  it  was  a  matter  of  regret  that  the 
Department  had  not  before  it  his  own  statement  of  the  case. 

"Since  that  time  additional  information  has  been  obtained 
from  your  own  dispatch,  as  well  as  from  other  sources,  respect- 
ing the  Spanish  law  of  domiciliation,  both  in  regard  to  its  prac- 
tical operation  and  the  manner  in  which  it  has  been  construed 
by  the  Spanish  authorities  themselves  and  by  foreigners  who 
have  taken  out  letters  of  domiciliation. 

"It  appears  that  the  royal  proclamation  of  October  21, 1817, 
by  which  provision  was  made  for  domiciliating  foreigners,  was 
issued  at  the  request  of  the  civil  authorities  of  Havana,  for 
the  purpose  of  increasing  the  white  population  of  the  Island 
of  Cuba  by  Spaniards  from  the  peninsula  and  the  Canary 
Islands,  and  by  emigrants  from  friendly  European  nations. 
The  reasons  assigned  for  its  issue  were  the  small  number  of 
inhabitants  in  proportion  to  the  extent  of  the  island  and  the 
condition  of  its  agriculture  and  its  limited  physical  resources, 
so  that  *one  of  the  most  important  possessions  of  the  Royal 
Crown  was  unpeopled  and  defenseless,  and  its  fields  without 
cultivation.'  Many  privileges  were  granted  to  those  who  took 
advantage  of  the  invitation  thus  extended  to  them,  such  as 
exemption  from  taxation  for  fifteen  years,  perfect  liberty  to 
return  to  their  native  country  at  any  time  during  the  first  five 
years,  and  free  exportation  of  the  property  which  they  brought 
with  them. 

"As  they  were  *  strangers'  they  had  permission  to  leave  in 
case  of  war  with  their  native  country.  These  and  other  parts 
of  the  proclamation  exhibit  very  clearly  its  intent  that  there 
was  no  disposition  on  the  part  of  the  Spanish  authorities  to 
exercise  the  power  of  forcibly  domiciliating  foreigners,  even  if 
such  power  were  not  contrary  to  all  natural  law.  It  is  true, 
that  on  his  arrival  the  foreigner  was  required  to  take  out  a 
domiciliatory  letter,  but  according  to  the  Spanish  law,  this 
*  simply  authorized  a  foreign  subject  to  reside  in  the  island 
more  than  three  mouths,  and  to  employ  himself  in  commerce 
or  any  other  useful  industry,'  and  it  may  be  added,  that  any 
conditions  or  restrictions  introduced  into  the  domiciliatory 
oath  inconsistent  with  the  letter  and  spirit  of  the  royal  proc- 
lamation above  referred  to,  or  the  provisions  of  Spanish  law, 
must  necessarily  be  null  and  void. 

"  It  does  not  appear  that  the  foreigners  who  came  to  the 
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island  and  took  out  letters  of  domiciliation  considered  that  by 
so  doing  they  forfeited  their  rights  of  citizenship  in  their 
respective  countries,  or  assumed  any  obligations  inconsistent 
therewith.  This,  too,  apx>ears  to  have  been  the  general  under- 
standing of  the  Spanish  authorities  themselves.  Throughout 
the  whole  Spanish  law  there  i^  observed  a  wide  distinction 
between  domiciliation  and  naturalization.  This  is  fully  ad- 
mitted in  the  communication  of  Mr.  Do  la  Concha  to  Mr.  Cal- 
deron,  of  May  28, 1851,  and  also  in  the  14th  and  24th  articles 
of  the  above-mentioned  proclamation.  Thus  it  appears  that 
notwithstanding  the  terms  of  the  oath  of  domiciliation  are  so 
rigid,  yet,  taken  in  connection  with  the  provisions  of  law 
a^ve  cited,  the  American  residents  in  Cuba  have  never,  in 
point  of  fact,  regarded  themselves  as  having  changed  their 
allegiance  by  taking  out  letters  of  domiciliation.  They  appear 
to  have  considered  these  letters  as  mere  formal  requisites  to 
an  un<listurbed  temporary  residence  for  commercial  or  other 
business  purposes.  In  point  of  faot,  it  is  believed  that  these 
papers  are  usually  procured  by  purchase,  that  no  oath  is  taken, 
and  no  act  done  on  the  part  of  the  American  resident,  except 
the  payment  of  a  small  fee.  Change  of  domieil  is  matter  of 
intention,  and,  notwithstanding  residence  in  fact,  there  must 
be  the  animus  manendi.  Change  of  allegiance,  which  is  mani- 
fested by  the  voluntary  action,  and  usually  by  the  oath  of  the 
party  himself,  ought  always  to  be  accomplished  by  ])roceed- 
ings  which  are  understood  on  all  sides  to  have  that  efii'ect.  It 
is  certainly  just  that  acts  which  are  to  be  regarded  as  changing 
the  allegiance  of  American  citizens,  should  be  distinctly  under- 
stood by  those  to  whom  they  are  applied,  as  having  that  effect; 
that  the  practical  as  well  as  the  theoretical  construction  of 
such  acts,  should  be  unequivocal  and  uniform,  and  that  no 
acts  should  be  deemed  acts  of  expatriation,  except  such  as  are 
openly  avowed  and  fully  understood. 

"  I  am,  sir,  etc.,     • 

'^Daniel  Webster. 
"W.  L.  Shabkey,  Esq., 

United  SiaUn  Consul^  Havana,^' 

Mr.  Seward,  said  Mr.  Ash  ton,  affirmed  the  "right"  of  inter- 
vention *'  in  a  proper  case"  for  the  protection  of  citizens  dom- 
icile<l  abroad.^  In  the  Kough  liice  cases  claims  were  made  by 
the  United  States  in  behalf  of  persons  who  were  members  of 
British  houses  of  trade,  but  it  did  not  appear  that  Ix)rd  Aber- 
deen attempted  to  resist  the  reclamation  on  the  ground  that 
the  American  Government  had  no  right  of  interference  in 
respect  of  these  parties.^  It  was,  moreover,  to  be  observed 
that  in  the  treaty  between  the  United  States  and  Mexico  of 
April  5,  1831,  there  was  an  express  stipulation  promising  to 


J  Dip.  Cor.  1866,  II.  456. 

2  Br.  and  For.  State  Papers,  1844-45,  p.  141. 
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citizens  of  the  one  country  in  the  territory  of  the  other  the 
"  special  protection  "  of  the  latter. 

Mr.  Ashton  made  a  full  examination  of  the  Judicial  decisions 
cited  in  the  Messrs.  Laurent's  case,  maintaining  that  they 
afforded  no  authority  for  the  proposition  that  domicil  deter- 
mines national  character,  except,  as  in  some  of  them,  in  matters 
of  neutral  or  belligerent  right  in  time  of  war.  In  conclusion 
he  said: 

"The  preceding  discussion  has  had  for  its  object  to  show 
that  it  was  the  obvious  intention  of  the  negotiators  of  the 
present  convention  to  comprehend,  by  the  words  they  employed 
to  describe  the  persons  entitled  to  appear  as  claimants,  dejure 
citizens  of  the  United  States;  that  native-born  and  naturalized 
citizens  of  the  United  States,  though  domiciled  in  Mexico,  are 
entitled,  as  within  the  designation  of  citizens  dejure,  to  present 
their  claims  and  to  have  them  adjudicated  according  to  public 
law,  justice,  and  equity;  that  such  persons,  by  taking  up  their 
domicil  in  Mexico,  have  not  forfeited  the  protection  of,  or 
abandoned  their  allegiance  to,  the  United  States;  that  as 
against  such  acts  on  the  part  of  Mexico  as,  under  the  circum- 
stances of  the  respective  cases,  constitute  injuries  to  those 
citizens,  the  United  States  might  aiid  may  rightfully  and  law- 
fully interfere  for  their  protection,  whatever  may  be  the  right 
or  duty  of  Mexico  in  respect  to  injuries  inflicted  upon  persons 
in  that  situation  by  the  governments  of  other  states;  and  that, 
to  this  extent,  the  present  convention  affords,  and  was  meant 
to  afford,  full  and  adequate  protection  to  all  such  citizens. 

"These  conclusions  appear  to  result  necessarily  from  the 
adoption  of  the  natural,  rather  than  the  restrictive,  interpre- 
tation of  the  effective  words  of  the  convention.  As  between 
a  construction  of  those  words  which  would  include  within  them 
all  whom  they,  in  their  natural,  obvious,  and  ordinary  signifi- 
cation, described,  and  a  construction  which  would  restrict  their 
application  to  a  portion  only  of  those  whom  the  words  describe 
in  their  common  acceptation,  a  Jurist  can  not  hesitate  in  regard 
to  the  alternative  to  be  accepted. 

"  I  would  say  again,  in  concluding  this  argument,  that  the 
words  of  the  treaty  are  not '  nationality '  or  ^  national  character,' 
but  *  citizens  of  the  United  States'  and  *  citizens  of  the  Mexican 
Republic' — words  of  precise  and  determinate  signification  in 
the  municipal  laws  of  the  two  countries. 

"  The  public  law  of  nations  does  not  define,  create,  or  take 
cognizance  of  citizenship,  except  as  defined,  created,  and  recog- 
nized by  the  municipal  laws  of  independent  nations.  It  is  a 
creature  of  those  laws.  The  law  of  nations  recognizes  in  per- 
sons a  capacity  to  acquire  the  citizenship  of  the  country  of 
their  adoption,  but  the  method  of  the  acquisition  of  such  citizen- 
ship is  left  entirely  to  the  provisions  of  the  municipal  law.  In 
the  language  of  international  law,  a  person  is  not  described  as 
a  citizen  of  the  country  in  which  he  is  domiciled,  or  has  his 
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permanent  home;  thongh  for  some  purposes  and  in  some  rela- 
tions, principally  those  which  affect  the  rights  of  belligerent 
maritime  prize,  a  person,  according  to'the  laugaage  of  the  pub- 
lic law,  possesses  the  national  character  of  the  country  of  which 
he  is  a  permanent  resident. 

"  Even  in  time  of  war,  as  between  belligerents,  the  citizen 
of  a  country  domiciled  in  the  enemies'  territory  is  not  declared 
by  the  law  of  nations  to  be  a  citizen  of  the  hostile  country.  If 
he  commit  acts  of  hostility  against  his  native  country  he  is 
liable  to  be  punished  as  a  traitor,  because  he  owes  superior 
allegiance  to  that  country;  and  yet  his  property  is  liable  to 
capture  on  the  high  seas  as  the  pro])erty  of  an  enemy. 

"  I  say,  therefore,  that  international  law  furnishes  no  defini- 
tions whatever  that  are  applicable  in  the  interpretation  of  a 
treaty  like  the  present,  and  it  would  be  a  distortion  of  the 
doctrines  of  the  law  of  war,  to  which  I  have  referred,  to  apply 
them  as  a  rule  for  the  construction  of  the  provisions  of  the 
treaty  nnder  consideration. 

'*The  question  is,  What  is  the  character  of  citizens  of  the 
United  States  domiciled  in  Mexico,  as  between  the  United  States 
and  Mexico  ;  not  as  between  Mexico  and  a  third  state?  They 
are  citizens  either  of  one  country  or  the  other.  If  they  are 
not  citizens  of  the  United  States,  they  are  citizens  of  Mexico; 
and  if  citizens  of  that  republic,  they  must  have  been  so  con- 
stituted by  operation  either  of  the  municipal  laws  of  the 
country  or  the  law  of  nations.  But  the  laws  of  Mexico  do 
not  make  them  citizens  of  that  republic;  and,  therefore,  if 
they  are  citizens  of  that  republic  at  all  it  must  be  by  virtue  of 
the  law  of  nations.  We  have  seen,  however,  that  the  law  of 
nations  does  not  constitute  or  create  anyone  a  citizen  of  any 
country. 

''They  can  not,  therefore,  be  citizens  of  Mexico.  They  must 
be,  what  they  are,  citizens  of  the  United  States. 

"  So  long  as  a  state  permits  its  citizens  domiciled  in  foreign 
countries  to  retain  their  national  character,  and  they  do  not 
voluntarily  throw  off  that  character  and  transfer  their  allegi- 
ance, they  are  entitled,  within  the  limitations  of  the  public 
law,  certainly  where  no  fault  or  blame  is  imputable  to  them,  to 
receive  all  just  protection  from  tlie  proper  authorities  of  the 
state  against  positive  maltreatment  and  violation  of  right  and 
justice  by  the  government  within  whose  jurisdiction  they 
reside. 

"If  it  be  assumed  that  the  state  has  the  power,  without 
their  consent,  to  deprive  such  citizens  of  their  nationality,  the 
sovereign  authority  of  the  state  is  the  sole  judge  of  the  ques- 
tion whether  it  is  wise  or  profitable  to  retain  as  citizens  persons 
who  have  removed  beyond  its  jurisdiction,  and  who  manifest 
their  purpose  never  to  return  to  their  native  country.  In 
France  it  has  been  so  regarded;  for  it  is  by  a  public  law  of 
France,  as  we  have  seen,  that  citizens  are  in  certain  cases 
deprived  of  their  national  character.  As  a  question  of  ])ublic 
policy,  it  is  for  the  exclusive  determination  of  the  lawmaking 
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power  of  the  government.  A  supreme  law  of  the  land,  it  may 
be  safely  said,  is  the  only  power  which  can  absolutely  dissolve, 
independently  of  the  will  of  the  citizen,  the  political  tie  which 
binds  him  to  his  country  and  his  government, 

"And  until  that  power  is  exerted  the  citizen,  however  situ- 
ated, who  has  not,  by  his  own  voluntary  action,  thrown  ofi'his 
nationality  and  abjured  his  allegiance,  is  entitled  to  receive 
such  measure  of  protection  from  the  government  as  under  the 
circumstances  of  the  case  it  may  be  proper  and  just  it  should 
afibrd,  and  the  principles  of  public  law  permit. 

"It  is  not  to  be  presumed  that  the  United  States,  having 
permitted  their  citizens  to  reside  in  Mexico  without  loss  or  im- 
pairment of  their  nationality,  and  having  a  right,  under  the 
law  of  nations,  to  protect  their  citizens  who  are  so  domiciled 
in  that  country,  intended  to  exclude  and  except  them  from 
the  provisions  of  a  treaty  which  expressly  declares  that  it  is 
for  the  benefit  and  protection  of  all  citizens  having  claims 
against  the  Mexican  republic.  Mexico  has  no  right  to  claim 
that  they  shall  be  excepted  from  the  operation  of  the  treaty. 
They  are  not  her  citizens.  She  has  not  admitted  them  into  her 
body  politic.  Nor  have  they  transferred  their  allegiance  to 
any  other  state.  When,  therefore,  Mexico  agreed  to  indem- 
nify all  citizens  of  the  United  States  whose  claims  should  be 
approved  by  this  commission,  she  must  have  intended  that 
this  class  of  American  citizen^  should  be  included  within  the 
convention. 

"  Both  governments  having  thus  agreed  to  extend  the  bene- 
fits of  the  convention  to  the  American  citizens  whose  relations 
and  rights  we  have  considered,  any  construction  of  the  conven-. 
tion  that  would  exclude  them  would  be  in  derogation,  and  not 
in  furtlierance,  of  the  intention  of  the  contracting  parties.  It 
would  be  to  make  a  treaty  for  the  parties,  not  to  construe  the 
treaty  they  have  made  themselves.  Considerations  of  public 
policy  can  not  be  entertained  upon  the  construction  of  a  statute 
or  treaty  when  the  intention  is  evident  and  clearly  expressed, 
for  judicial  tribunals  know  public  policy  only  as  declared  and 
evidenced  by  the  laws." 

Doubtless  it  was  at  least  partly  due  to  the  foregoing  argu- 
ment that  Mr.  Wadsworth  modified  his  views  on  the  subject 
of  domicil  in  the  manner  which  will  be  hereafter  disclosed. 

In  the  case  of  Rafael  M,  Miller  v.  Mcj^icOy 
^ISef  ^      No.  490,  MS.  Op.'  I.  599,  the  question  of  dom- 
icil  was  considered  by  the  commission's  first 
umpire,  Br.  Lieber,  who  on  August  2, 1871,  rendered  the  fol- 
lowing decision  : 

"  Domicil  in  a  foreign  country  does  not  denationalize,  unless 
there  be  a  distinct  law  to  that  efl'ect  in  the  native  or  adopted 
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coantry  of  the  respective  person.  If  Miller  was  an  American 
citizen  [he  was  a  native  citizen  of  the  United  States]  when  he 
went  to  Matamoras,  he  remained  such  as  long  as  he  remained 
there,  unless  he  became  by  some  distinct  act  or  other  a  citizen 
of  the  Republic  of  Mexico/' 

But,  while  it  was  thus  held  that  the  mere 
Domieil and BaoUum-  •  ^^^  /»         ^      .         •■       .   .«     ■..-. 

tion  of  Intantion.    ^^^^ition  of  a  foreign  domicil   did   not  in 

itself  divest  the  claimant  of  his  citizenship, 
there  was  another  class  of  cases  in  which  the  jurisprudence 
of  the  commission  was  for  a  time  involved  in  uncertainty, 
perhaps  chiefly  owing  to  the  failure  of  the  first  umpire  to 
lay  down  any  definite  principle  of  decision.  This  class  con- 
sisted of  cases  in  which  the  claimants,  besides  asserting  the 
acquisition  of  a  domicil  in  the  United  States,  also  alleged  that 
they  had  made  a  declaration  of  intention  to  become  citizens 
thereof.  And  this  class  was  subdivided  into  cases  (1)  in  which 
the  claimants,  subsequently  to  the  origin  of  their  claims,  actu- 
ally became  naturalized,  and  (2)  in  which  the  naturalization 
was  never  completed. 

The  first  cases  decided  in  which  domicil 
Horst"         ^*®  coupled  with  a  declaration  of  intention 

were  those  of  Peter  Jarr  v.  MeMco  and  James 
Hurst  V.  Mexico^  Xos.  391  and  393,  respectively,  on  the  Ameri- 
can docket  It  appeared  that  Jarr,  a  native  of  Denmark, 
and  Hurst,  a  native  of  Norway,  in  December  1852,  being 
then  domiciled  in  San  Francisco,  California,  and  having  pre- 
viously declared  their  intention  to  become  citizens  of  the  United 
States  in  accordance  with  the  naturalization  laws,  shipped  as 
sailors  on  board  of  the  American  passenger  schooner  B,  L. 
Allen,  In  August  1853  this  vessel  was  seized  in  the  port  of 
Acapulco,  Mexico,  for  an  alleged  violation  of  Mexican  law,  and 
the  claimants,  with  the  rest  of  the  crew,  were  taken  on  shore 
and  imprisoned.  Hurst  was  also  wounded  by  one  of  the  Mex- 
ican police  on  the  deck  of  the  schooner.  Subsequently  the 
American  consul  at  Acapulco  demanded  the  immediate  dis- 
charge of  the  vessel  and  the  -release  of  the  master  and  crew. 
The  case  became  the  subject  of  correspondence  between  the 
American  minister  and  the  Mexican  minister  of  foreign  afi'airs, 
and  the  proceedings  were  finally  ordered  to  be  discontinued  and 
the  prisoners  to  be  set  at  liberty,  the  minister  of  foreign  affairs 
stating,  however,  that  it  wa?  an  act  of  grace  and  was  performed 
with  the  understanding  that  the  captives  should  not  present 
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any  reclaiuatiou.  The  American  minister  accepted  this  an- 
nouncement in  a  friendly  spirit  and  the  discussion  was  closed, 
but  the^claimants  subsequently  presented  a  complaint  and 
a  demand  for  indemnity,  and  it  was  submitted  by  the  Gov- 
ernment of  the  United  States  to  the  commission.  The  claim- 
ants, subsequent  to  the  origin  of  their  claims,  completed  their 
naturalization  and  were  at  the  time  of  the  conclusion  of  the 
convention  of  July  4,  1868,  naturalized  citizens  of  the  United 
States. 

The  Mexican  agent  moved  to  dismiss  the  claims  for  want  of 
iurisdiction,  on  the  ground  that  the  claimants  were  not  at  the 
time  of  the  alleged  injury  citizens  of  the  United  States. 

Mr.  Ashton,  agent  and  counsel  for  the  United 
^'^"ibhton  States,  filed  in  the  case  of  Peter  Jarr  an  argu- 

ment in  opposition  to  the  motion  to  dismiss. 
In  this  argument  he  maintained : 

1.  That  the  claimant  was  "  to  be  held  and  deemed  a  citizen 
of  the  United  States  from  the  date  of  his  declaration  of 
intention  to  become  a  citizen,  by  the  application  of  the  doctrine 
of  relation.^^^ 

2.  That  the  claimant  by  his  "domicil"  in  the  United  States 
"so  far  possessed  our  national  character  as  to  be  subject  to 
our  protection  against  the  injustice  of  all  nations,  except  the 
country  to  which  he  owed  superior  allegiance,^  and  by  his 
"declaration  of  intention  to  become  a  citizen  of  the  United 
States,  and  to  renounce  his  allegiance  to  his  native  country,'' 
^so  far  severed  his  relations  to  that  country  as  to  lose  all 
right  to  claim  its  protection  against  the  United  States  or  any 
other  power; "2  that  these  considerations  derived  additional 
force  from  the  fact  than  the  claimant  was  a  member  of  the 
crew  of  a  vessel  of  the  United  States.^ 


'As  infereutial  authorities  for  this  proponition,  Mr.  Ashton  cit4id  Cmiae 
on  Real  Property,  v.  510,  511;  Viner^s  Abridgement,  tit.  Relations^  290; 
Landes  v.  Brandt,  10  Howard,  369;  Grisar  v.  McDowell,  6  Wall.  379; 
Blackstoue'H  Comm.  II.  249,  250,  IV.  381,  482;  Co.  Litt.  8a,  129a;  Jackson 
V.  Beach,  1  Johns  Cas.  401;  Sntleffv.  Forgey,  1  Coweu,  69;  5  Id.  715;  Priest 
V.  Cummings,  16  Wend.  617;  20  Id.  345;  McGaw  v.  Galbraith,  7  Richard's 
Rep.  74. 

^In  support  of  these  propositions  Mr.  Ashton  invoked  Vattel,  Bk.  2, 
chap.  8,  sec.  104;  Phillimore,  Int.  Law,  III.  21,  II.  24;  Wcstlake,  Private 
Int.  Law,  50;  the  Koszta  case, 

■'Letter  of  Mr.  Wfbster  to  Lord  Ashbnrton,  case  of  the  Creole,  Webster's 
Works,  VI.  303;  The  Creole,  Report  of  B.  and  Am.  Comm.  244. 
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3.  That  persons  in  the  predicament  of  the  claimant  were 
"citizens  of  the  United  States  in  the  sense  of  the  convention 
of  July  4,  1868.^1 

Mr.  Wadsworth,  the  United  States  commis- 
^^^^**"***"^JJ|[*  sioner,  said  that  he  agreed  with  the  agent  of 

Mexico  that  "the  subsequent  completion  of 
naturalization  under  the  laws  of  the  United  States  does  not 
by  relation  carry  the  citizenship  from  the  date  of  the  declara- 
tion of  intention,"  and  that  "unless  claimants  on  other  grounds 
shall  be  held  ^citizens'  within  the  meaning  of  the  treaty,  they 
have  no  standing  here,  and  the  motion  to  dismiss  must  be 
allowed."  But  he  contended  that  domicil  in  the  United  States, 
coupled  with  a  declaration  of  intention,  constituted  citizenship 
within  the  intent  of  the  treaty.  He  referred  to  the  case  of 
Koszta  and  to  various  authorities  expressing  the  view  that 
emigration  sine  animo  revertendi  constitutes  expatriation,  and 


'At  the  close  of  his  argument  Mr.  Ashton  suboiitted  the  following  prop- 
ositions : 

''That  the  terms  'citizens  of  the  United  States/  used  in  the  treaty, 
should  be  deemed  and  construed  to  describe  and  include  all  persons  whom 
the  United  States  are  entitled  to  protect  against  Mexico. 

"2.  That  native-born  and  naturalized  citizens  of  the  United  States, 
who  were  domiciled  in  Mexico,  though  not  citizens  of  the  Mexican 
Republic  by  naturalization,  at  the  time  of  the  occurrences  of  which  they 
complain,  are  'citizens  of  the  United  States'  within,  the  meaning  of  the 
treaty  and  entitled  to  appear  as  claimants  before  this  commission. 

"3.  That  the  naturalization  of  an  alien  relates  back  to  the  first  step  in 
the  process,  and  constitutes  him  a  citizen  from  the  date  of  his  declaration 
of  intention. 

"4.  That  persons  who  have  duly  declared  their  intention  to  become 
citizens  of,  and  are  bona  fide  domiciled  in  the  United  States,  are  subject 
to  the  protection  of  the  United  States  against  injuries  by  the  authorities 
of  Mexico,  within  and  without  the  territory  of  the  United  States. 

"5.  That  such  persons  are  'citizens  of  the  United  States'  according  to 
the  true  construction,  and  within  the  just  meaning  of  the  treaty,  and 
entitled  to  have  their  claims  entertained  by  the  commissioners. 

"6.  That  persons  who  have  not  taken  the  initiatory  step  toward  natu- 
ralization, but  who  are  domiciled  within  the  territory  and  jurisdiction  of 
the  United  States,  are  entitled  at  least  to  the  protection  of  the  govern- 
ment against  Mexico  within  the  territory  of  the  United  States,  and  in  the 
enjoyment  of  all  rights  springing  out  of  their  residence,  and  in  the  per- 
formance of  all  lawful  acts  in  or  originating  from  the  territory,  and  in 
respect  to  all  such  subjects-matter  at  least,  such  domiciled  persons  are  to 
be  deemed  and  treated  as  'citizens  of  the  United  States'  within  the  mean- 
ing of  the  treaty,  and  may  prefer  claims  as  such  against  Mexico  before  this 
commission." 

5627— Vol.  3 37 
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said :  "  I  am  disposed,  then,  to  regard  Hurst  and  Jarr,  at  least 
at  the  moment  of  making  their  recorded  declaration  of  inten- 
tion in  the  courts  of  the  United  States,  as  no  longer  under  any 
allegiance  to  or  possessing  the  nationality  of  any  sovereign  but 
the  United  States."    He  concluded  his  opinion  as  follows: 

"I  should  feel  no  hesitation,  therefore, in  giving  to  the  word 
^ citizen^  the  extensive  construction  authorized  by  the  rules  of 
public  law  and  sound  criticism  contended  for  by  the  learned 
agent  of  the  United  States  in  his  compact  and  able  argument 
in  Jarr's  case,  if  it  were  needful;  but  I  think,  as  he  has  well 
argued,  the  claimants  are  'comprised  within  the  signification  of 
the  terms  employed'  by  the  convention,  and  are  in  those  terms 
'citizens'  of  the  United  States. 

"It  should  be  borne  in  mind  that  Jarr  and  Hurst  were  taken 
from  the  deck  of  an  American  vessel,  and  so  were  within  the 
jurisdiction  of  the  United  States  at  the  time  the  alleged  inju- 
ries were  committed.  I  hold  that  they  were  then  'citizens  of 
the  United  States'  within  the  meaning  of  the  treaty,  and  refuse 
to  allow  the  motion  to  dismiss  on  the  gi'ound  specified  by  the 
agent  of  Mexico.'' 

Mr.  Palacio,  the  Mexican  commissioner,  held 
^  **"iafii  *"  ^^^^  *^^  motion  should  be  granted.  In  a  very 
exhaustive  argument  he  maintained  that  a« 
the  conditions  of  naturalization  were  established  by  the  munic- 
ipal law,  by  which  alone  the  process  was  regulated,  interna- 
tional law  could  not  relax  or  dispense  with  them.  "  If,"  said 
Mr.  Palacio,  "the  United  States  has  established  for  naturali- 
zation a  precise  and  essential  form,  if  it  has  made  it  dependent 
upon  determined  acts,  naturalization  consequently  will  only 
take  place  when  these  acts  are  perfectly  completed,  and  not 
before,  nor  by  other  approximate,  analogous,  or  similar  means." 
Mr.  Palacio,  moreover,  contended  that  the  naturalization  treaty 
between  the  United  States  and  Mexico  of  July  10, 1868,  made 
naturalization  essential  to  the  acquisition  of  citizenship.  He 
adverted  to  declarations  of  the  United  States  to  the  effect  that 
a  declaration  of  intention  did  not  confer  citizenship.  The 
United  States  had  uniformly  declined  to  issue  passports  to 
persons  who  had  only  made  a  declaration  of  intention.  Among 
the  Secretaries  of  State  who  so  refused  was  Mr.  Marcy,  the  au- 
thor of  the  letter  in  the  Koszta  case,  and  Mr.  Seward,  who 
negotiated  the  claims  convention.^  During,  the  civil  war, 
when  persons  who  had  made  a  declaration  of  intention  were 


^  Report  of  the  Royal  Commissiou  of  Great  Britain  on  NatnraUzation, 
42,  43,  et  9eq.;  Lawrence's  Whoaton,  note  126. 
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called  upon  for  military  service,  President  Lincoln,  in  his 
proclamation,  gave  them  sixty-five  days  in  which  to  leave  the 
country,  thus  acknowledging  their  alien  status  and  giving 
them  the  option  of  retaining  that  and  abandoning  their  inten- 
tion to  become  citizens  of  the  United  States.  In  the  naturali- 
zation treaty  between  the  United  States  and  ^lexico  it  was 
expressly  declared :  "The  declaration  of  intention  to  become 
a  citizen  of  the  one  or  the  other  country  has  not  for  either 
party  the  eflfect  of  naturalization."  Mr.  Wadsworth,  in  his 
opinion,  had  quoted  a  passage  from  the  work  of  Sir  Alexan- 
der Cockburn  on  Nationality  (London,  1869,  p.  202),  express 
ing  the  view  that  a  person  who  takes  up  his  abode  in  a  foreign 
state^  with  the  intention  of  becoming  a  citizen  of  it,  does  not 
continue  to  be  a  citizen  of  the  state  from  which  he  came,  so 
long,  at  least,  as  he  remains  in  the  country  to  which  he  has 
voluntarily  transferred  himself.  Mr.  Palacio  replied  that  this 
was  a  statement  by  Sir  Alexander  Cockburn  rather  of  what 
the  law  should  be  than  of  what  it  was,  and  added: 

"But  admitting  the  opinion  of  Sir  Alexander  as  the  actual 
international  law  (and  it  is  impossible  to  give  him  a  greater 
token  of  respect),  the  terms  in  which  he  expresses  it,  and  the 
reasons  on  which  he  rests,  show  that  it  implies  two  conditions. 
One  is  that  the  person  who  has  declared  his  intention  to  become 
naturalized  ought  to  enjoy  the  privileges  of  naturalized  citi- 
zens during  the  probatory  term  estabfished  by  law  between 
the  declaration  of  intention  and  the  final  act  of  naturalization, 
but  not  after  the  expiration  of  said  term,  if  he  voluntarily 
fails  to  complete  his  naturalization.  The  other  limitation  is 
that  the  protection  accorded  to  the  one  who  has  declared  his 
intention  to  become  naturalized  ought  to  be  essentially  attached 
to  his  real  and  actual  presence  in  the  territory  of  the  country 
of  which  he  intends  to  become  a  naturalized  citizen;  but  said 
protection  is  not  to  follow  him  in  a  foreifi:n  country,  nor  is  it  to 
produce  the  efiect  that  he  should  be  regarded  in  other  nations 
as  a  true  and  perfect  citizen  of  that  country.  The  reasons  of 
mere  equity  and  public  convenience,  and  those  founded  in  the 
integrity  of  the  territorial  sovereignty  and  jurisdiction  of  each 
nation  (which  give  support  to  the  opinion  of  the  wise  English 
jurist)  do  not  go,  certainly  beyond  the  limits  fixed  by  me;  and 
1  have  not  the  slightest  doubt  that  said  jurist  would  explain 
his  opinion  as  I  do.  I  deem  it  unnecessary  to  enter  into  a 
further  examination  of  this  theme,  because  its  grounds  are  too 
evident  to  one  capable  of  understanding  what  can  make  the 
doctrine  of  which  I  am  speaking  acceptable.  Eeduced  to  these 
limits,  I  will  not  have  any  objection  to  accepting  it  as  a  rule 
for  my  decisions  and  opinions.  In  an  absolute  manner,  and 
without  limitation  of  time  or  place,  I  think  it  too  broad  and 
comprehensive." 
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The  differences  of  the  commissioners  having 
OpinioiiBofDr.Lieber.been  referred  to  the  umpire,  Dr.  Lieber,  he  de- 
livered on  April  24, 1871,  in  the  case  of  Jarr, 
the  following  opinion : 

*^  The  treaty  and  convention  under  which  this  coipmission  acts 
distinctly  lays  down  that  claims  of  American  citizens  against 
Mexico,  and  vice  versa^  shall  be  entertained  by  the  commission, 
and  none  other.  It  is  maintained  on  the  one  side  that  the  case 
of  Peter  Jarr  must  be  dismissed,  because  both  governments 
have  settled  it;  and  on  the  other  side  it  is  maintained  that  it 
must  first  be  determined  and  ascertained  whether  Peter  Jarr 
was  a  citizen  of  the  United  States  within  the  meaning  of  the 
treaty  at  the  date  of  the  injuries  of  which  he  complains  and 
for  which  he  claims  damages;  otherwise  there  would  be  no 
question  for  decision  in  the  case. 

**  I  am  clearly  of  the  latter  opinion.  Before  Peter  Jarr's  case 
can  be  admitted,  as  it  were,  into  the  hall  of  the  commission  he 
has  to  legitimize  himself  as  a  citizen  of  the  United  States.  If 
he  is  not  a  citizen  of  the  United  States  his  claims,  however 
just  they  may  be,  can  not  be  brought  for  decision  before  the 
joint  commission. 

"Jarr  states  himself  that  at  the  time  when  the  injuries  were 
inflicted  on  him  by  the  Mexican  authorities  in  the  harbor  of 
Acapulco  he  had  declared  his  intention  to  become  in  due  time 
a  citizen  of  the  United  States,  following  the  law  of  naturaliza- 
tion of  the  United  States,  but  that  not  sufficient  time  had 
elapsed  for  becoming  finally  and  fully  a  citizen  of  this  com- 
monwealth. 

"  It  will  be  necessary  for  the  commissioners  to  decide  whether 
Jarr,  a  domiciled  alien,  having  declared  his  intention  to  become 
a  citizen  of  the  United  States,  was  a  citizen  of  the  United 
States  within  the  meaning  of  the  convention  before  they  can 
go  further.  If  he  was  not,  the  commissioners  can  not  hear 
him;  if  he  was,  his  claim  must  be  examined  and  adjudged.'' 

In  the  case  of  Hurst,  the  umpire,  Dr.  Lieber,  delivered  the 
following  opinion : 

"  The  case  of  James  Hurst,  seaman,  is  in  every  essential  the 
same  with  the  case  of  Peter  Jarr  v.  Mexico ,  No.  391,  except 
the  amount  claimed  for  damages,  and,  despite  of  the  sympathy 
which  the  case  may  be  calculated  to  excite  in  favor  of  claim- 
ant, it  is  not  in  the  power  of  the  commission  to  exceed  the  dis- 
tinct limits  of  its  jurisdiction,  laid  down  by  the  very  document 
whence  we  derive  all  our  authority,  and  without  which  we  * 
could  not  act  at  all. 

"  It  is  necessary,  therefore,  as  decided  in  the  case  of  Peter 
Jarr  v.  Mexico,  for  the  commissioners  to  determine  whether  the 
claimant,  a  domiciled  alien,  having  declared  his  intention  to 
become  a  citizen  of  the  United  States,  at  the  time  the  wrongs 
which  he  complains  of  were  done  him,  was  a  citizen  of  the 
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United  States  in  the  meaning  of  the  convention.  This  must 
first  be  settled.  If  he  was  not  a  citizen  the  case  can  not  go 
on." 

When  these  opinions  were  received  by  the 
Pinal  BUpodtioii  of  commissioners  they  again  took  the  cases  into 
Hunt  consideration,  and,  according  to  the  journal  of 

the  commission,  Mr.  Palacio  made  for  the  com- 
mission in  each  case  the  following  announcement: 

"  Mr.  Oommissioner  Palacio  announced  that  the  umpire  hav- 
ing decided  that  the  question  of  citizenship  should  be  decided 
previous  to  any  other,  and  it  appearing  that  claimant  was  at 
the  time  when  the  alleged  injuries  occurred  an  alien  domiciled 
in  the  United  States  under  a  declaration  of  intention  to  be 
naturalized  and  actually  residing  in  the  same,  we  are  of  the 
opinion  that  he  is  entitled  to  be  heard  by  this  commission. 

"  But  his  claim  was  finally  settled  and  concluded  long  before 
the  convention  under  which  we  are  sitting  was  made,  and  for 
that  reason  it  ought  to  be  dismissed.''^ 

Though  the  claims  were  thus  dismissed,  it  appears  that  Mr. 
Palacio  ultimately  conceded  thftt  the  claimants  might  be  heard 
as  citizens  of  the  United  States.  The  precise  grounds  of  this 
concession  are  not  disclosed,  but  it  appears  by  Mr.  Palacio's 
original  opinion  that  he  had  been  inclined  to  concede  that  a 
person  domiciled  in  the  United  States  who  had  made  a  decla- 
ration of  intention  might  be  admitted  to  a  hearing  on  two 
conditions :  (1)  That  he  should  not  fail  to  complete  his  naturali- 
zation, and  (2)  that  his  claim  to  protection  should  ^^  be  essen- 
tially attached  to  his  real  and  actual  presence'^  in  the  United 
States.  Mr.  Palacio  probably  thought  that  this  second  condi- 
tion was  fulfilled  in  the  cases  of  Hurst  and  Jarr  by  their  service 
on  an  American  vessel. 

On  November  7, 1871,  the  umpire,  upon  the 

Gaie  of  CkMch.  strength  of  the  commissioners'  views  in  the 
cases  of  Jarr  and  Hurst,  made  an  award  in 
favor  of  a  claimant^  the  circumstances  of  whose  case,  as  the 
umpire  found  them  to  exist,  presented  a  different  question. 
This  was  the  case  of  Christopher  Oosch  v.  Mexico,  Ko.  320,  in 
which  indemnity  was  claimed  for  losses  growing  out  of  the 
seizure  and  detention  of  a  wagon  train  by  General  Negreto, 
of  the  Liberal  army,  in  April  1805.  It  appeared  that  Gosch 
was  bom  in  WUrttemberg,  January  30, 1836,  of  natives  of  that 
kingdom.    In  1852  his  father  obtained  permission  to  emigrate, 

iMSjounial,  I.  351. 
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and  came  to  the  United  States  with  his  family  late  in  that  year. 
It  was  alleged  that  shortly  after  his  arrival  in  the  United 
States  he  made  a  declaration  of  intention  to  become  a  citizen, 
and  that  five  years  later  he  completed  his  naturalization.  The 
documentary  evidence  of  these  acts,  however,  was  lacking,  and 
the  proof  of  them  consisted  merely  in  depositions  of  certain 
persons  who  claimed  that  the  naturalization  took  place  in  their 
presence.  They  did  not  state  the  date  of  the  naturalization, 
otherwise  than  by  saying  that  it  took  place  a  little  over  live 
years  after  Gosch's  arrival  in  the  United  States.  According 
to  this  he  could  not  have  been  naturalized  before  late  in  1857, 
or  early  in  1858.  This  was  after  the  claimant,  the  son,  became 
of  age,  which  was  on  January  30, 1857.  Where  the  claimant 
was  at  the  time  of  the  alleged  naturalization  of  his  father  did 
not  appear,  though  in  a  statement  made  by  him  in  1865  it  was 
declared  that  he  had  been  residing  in  the  State  of  Chihuahua, 
Mexico,  for  eight  years,  which  would  have  made  him  leave  the 
United  States  in  the  latter  part  of  1857. 

Mr.  Palacio,  the  Mexican  commissioner,  entirely  rejected  the 
claim  on  the  ground  that  the  claimant  was  not  a  citizen  of  the 
United  States  within  the  meaning  of  the  convention. 

Mr.  Wads  worth  took  a  contrary  view,  saying  that  at  the 
moment  Gosch,  senior,  declared  his  intention  to  become  a  citi- 
zen of  the  United  States,  he  and  hisfamily  were  without  coun- 
try or  king,  unless  they  were  citizens  of  the  United  States; 
that  they  became,  at  that  moment,  connected  with  the  state  of 
their  adoption  in  the  political  relation  of  subject  and  sovereign, 
and  that,  by  this  tie,  the  United  States  in  its  intercourse  with 
all  foreign  nations,  including  the  kingdom  of  Wttrttemborg, 
might  hold  and  claim  each  member  of  the  family  until  the  con- 
nection was  in  fact  dissolved. 

The  decision  of  the  umpire  was  as  follows : 

"The  case  of  Christopher  Gosch  is  surrounded  by  uncer- 
tainty of  facts  and  doubts  in  law. 

"According  to  the  decisions  of  the  commissioners  in  the  case 
of  Peter  Jarr  i\  Mexico,  docket  number  381,  and  several  other 
cases,  claimant,  it  would  seem,  is  a  citizen  of  the  United  States 
in  the  meaning  of  our  convention.  Yet  this  is  a  novel  case, 
for  claimant  reached  his  twenty-first  year  when  his  father  had 
not  yet  been  naturalized,  but  had  only  declared,  according  to 
the  law,  that  it  was  his  intention  to  become  a  citizen  of  the 
United  States — a  declaration  which,  according  to  the  clerk  of 
the  respective  court  could  not  be  found  because  his  predecessor 
did  not  keep  an  index  to  the  book  in  which  he  entered  the 


Digitized  by  VjOOQ  IC 


DOMICIL.  2715 

declarations.  It  may  be  well  enough  to  meet  with  something 
ridiculous,  for  once,  in  the  course  of  the  dry  business  before 
us,  but  it  makes  a  very  contrary  impression  to  find  so  con- 
temptible an  assertion  gravely  repeated. 

"Gosch  resided  always  in  Mexico,  even,  if  I  am  not  mistaken, 
before  he  became  of  age,  and  was  the  partner  of  a  Mexican 
citizen,  the  chief,  it  seems,  in  the  mercantile  house.  What  was 
the  nationality  of  the  house  according  to  previous  decisions! 
Gosch,  moreover,  has  pursued  his  case  before  the  Mexican 
Government,  which  has  made  restitution,  partial  according  to 
Gosch,  but  which  Gosch  has  accepted  as  far  as  it  went.  He 
now  turns  round  and  continues  his  ease  before  our  interna- 
tional commission. 

"The  accounts  against  the  Government  of  Mexico  are  made 
out  on  the  unfortunately  common  principle  of  exaggeration  so 
transcending  that  he  who  investigates  them  finds  himself  often 
deprived  of  the  power  of  discernment  between  fair,  possible 
reality,  and  inventive  fauc3^"  ^ 

Having  thus  stated  his  views  of  the  case,  the  umpire  con- 
cluded by  making  an  award  in  favor  of  Gosch,  "  under  all 
these  circumstances,"  to  the  amount  of  $15,297.26.  The  fa- 
ther's declaration  of  intention  was  not  proved,  its  existence, 
even,  was  scouted  by  the  umpire;  and  the  claimant,  who  at  the 
time  of  the  injury  complained  of  was  living  and  doing  business 
in  Mexico,  had  then  spent  the  whole  of  his  majority  in  that 
country. 

HaUman  ^^^  Same  question — of  domicile  coupled  with 
a  declaration  of  intention — again  arose  in  the 
case  of  Caroline  SprottOj  assignee  of  Moses  L.  Rellman^  v.  Mex- 
ico^ No.  83.  As  the  case  was  stated  by  Mr.  Wadsworth,  Hell- 
man,  a  merchant  residing  in  Kew  York,  lawfully  introduced  a 
quantity  of  goods  into  Mexico  during  the  war  with  the  United 
States.  The  goods  were  seized  by  Mexican  customhouse 
guards  and  distributed  among  the  captors.  This  happened 
about  six  months  before  Hellman's  naturalization.  The  case, 
said  Mr.  Wadsworth,  was  that  "of  a  party  living  in  the  city  of 
New  York,  under  a  declaration  of  intention  to  become  a  citizen 
of  the  United  States,  *  •  •  injured  in  property,  sent  out 
by  him  as  an  American  merchant  to  a  foreign  country,  who 
afterward  completes  the  process  of  naturalization,  and  is  ad- 
mitted to  all  the  rights  and  privileges  of  a  citizen  of  the  United 
States."  Mr.  Wadsworth  maintained  that  he  should  be  per- 
mitted to  appear  as  a  citizen  of  the  United  States. 

'MS.  Op. II. 209. 
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Mr.  Palacio  declined  to  concur  in  this  result.    He  said: 

"  Moses  L.  Hellman,  in  whose  name  the  claim  is  made  for 
the  reason  that  he  is  supposed  to  be  the  owner  of  the  things 
lost,  is  a  German  by  birth.  He  became  a  naturalized  Anierican 
citizen  on  September  3d,  1850,  about  seven  months  aftei'  the 
events  which  gave  origin  to  this  claim  occurred.  It  is,  there- 
fore, clear  that  in  the  proper  and  genuine  sense  of  the  word, 
he  was  not  a  citizen  of  the  United  States  when  he  supposes 
that  he  suffered  the  injuries.  I  think,  however,  that  if  there 
should  be  a  direct  and  convincing  proof  that  he  was  at  that 
time  a  resident  of  the  United  States  and  had  declared  his  in- 
tention to  become  naturalized,  and  that  the  term  which,  accord- 
ing to  law,  ought  to  intervene  between  the  declaration  of 
intention  and  the  final  naturalization  had  not  elapsed,  he  could 
be  considered,  with  such  requisites,  entitled  to  the  protection 
of  the  Government  of  the  United  States,  just  the  same  as  the 
citizens  of  this  nation.  Of  those  requisites,  however,  I  see  no 
sufficient  evidence;  and  as  they  are  distinct  facts  capable  of 
being  proved,  I  am  not  disposed  to  admit  them  without  proof. 
If  it  be  said  that  the  fact  of  having  obtained  his  naturalization 
proves  what  I  require,  I  will  answer  that  the  inference  is  not 
conclusive,  because  the  duty  he  had  to  state  and  prove  those 
circumstances  is  not  a  proof  that  they  really  existed.  We  very 
often  see  that  what  ought  to  be  done  is  not  always  done. 
Many  legal  acts  presumed  to  be  performed  with  such  and  such 
requisites  are  performed  without  them.  I  once  committed  the 
error  of  inferring  that  an  individual  ought  to  be  a  Mexican 
citizen  because  he  performed  an  act  which  could  not  have  been 
performed  if  he  had  not  had  such  a  character,  but  the  decisive 
reply  to  my  argument  was  that  things  are  not  always  done  as 
they  ought  to  be  done.  Such  may  be  the  case  here,  and  con- 
sequently the  fact  that  Moses  Hellman  became  a  naturalized 
citizen  of  the  United  States  in  September  1850  does  not  prove 
that  he  resided  there  in  February  of  that  year;  that  he  ex- 
pressed his  intention  to  become  naturalized,  and  that  he 
obtained  his  naturalization  within  the  two  years  fixed  by  the 
law.  Those  are  the  only  circumstances  in  which  I  think  that 
the  retroaction  of  the  naturalization  can  be  admitted.  It  has 
not  been  of  rare  but  of  very  frequent  occurrence  that  certifi- 
cates of  naturalization  have  been  obtained  by  persons  who  have 
not  fulfilled  the  legal  requisites  necessary  for  their  obtainment, 
and  although  such  certificates  ought  to  produce  their  legal 
effects  without  scrutinizing  the  proceedings  to  which  they  owe 
their  origin,  yet  the  principles  according  to  which  a  fact  is  proof 
more  or  less  conclusive  of  others,  are  not  altered  in  the  least. 
The  certificate  of  naturalization  conclusively  proves  the  natu- 
ralization, but  does  not  prove  in  the  same  manner  the  ante- 
cedents of  the  naturalization.  For  this  reason  I  am  of  opinion 
that  Moses  Hellman  was  not  entitled  to  the  enjoyment  of  the 
rights  of  a  citizen  of  the  United  States  before  his  naturaliza- 
tion, and  that  he  ought  not  to  be  heard  by  this  commission." 
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November  7, 1871,  the  umpire  rendered  the  following  opinion : 

"  The  first  question,  namely,  whether  the  United  States  can 
claim  under  our  convention  in  behalf  of  claimant,  assignee  of 
Moses  Kellman,  deceased,  must  be  answered  affirmatively, 
since  Moses  Bellman,  deceased,  husband  of  Caroline  Sprotto, 
a  native  German,  became  a  citizen  of  the  United  States  seven 
months  after  the  event  is  said  to  have  taken  place  which  has 
become  the  foundation  on  which  the  claim  is  built.  He  must 
therefore  have  declared  his  intention  of  becoming  a  citizen 
long  before  the  day  on  which  the  injury  to  his  property  was 
done  by  the  Mexican  authorities,  and  the  commissioners  have 
jointly  decided  in  several  cases  referred  to  by  Mr.  Commis- 
sioner Wadsworth  in  his  oi)inion  on  this  case,  Caroline  Sprotto 
V.  Mexico^  that  a  person  declaring  his  intention  to  become  a 
citizen  and  keeping  his  domicil  in  the  United  States,  is  a 
citizen  of  the  United  States  in  the  meaning  of  the  convention 
of  July  4, 1808. 

"  The  objection  that,  possibly,  hiscertificate  of  naturalization, 
which  is  among  the  file  of  papers  relating  to  this  case,  has 
been  illegally  obtained,  is  not  tenable.  If  there  are  indica- 
tions of  fraud,  or  suspicions  of  illegality,  let  them  be  shown 
and  judged  of.  If  there  are  none,  the  certificate  is  its  own 
evidence  of  the  lawful  proci»edings  necessary  to  bring  it  about. 
An  apple  proves  of  itself  that  an  apple  tree  produced  it. 

On  the  same  day,  November  7, 1871,  a  deci- 
CaM  of  EigendorfC  ^ion  was  rendered  in  the  case  of  Christina 
Eigendorff^  administratrix  of  Franz  Eigendorff^ 
deceased  J  and  Carl  HugOj  guardian  of  the  minors  Haseloffj  v. 
Mexicoj  No.  581,  for  the  forcible  entry  of  a  store  and  the 
destruction  of  goods  by  Mexican  soldiers  during  a  street 
fight  in  Matamoras  on  January  12  and  13, 1864.  It  appeared 
that  Christina  Eigendorff  was  the  widow  of  Franz  Eigendorff, 
to  whom  tlie  alleged  injuries  were  done.  Franz  Eigendorff  was 
a  native  of  Prussia  and  was  brought  by  his  father  to  Texas  in 
1854,  at  the  age  of  16,  the  father  and  his  family  having  emi- 
grated to  the  United  States.  Franz  Eigendorff,  being  a  Union 
man,  and  unwilling  to  serve  in  the  Confederate  army,  obtained 
permission  to  leave  Texas  and  went  to  Germany  to  secure  some 
property.  This  he  did  in  the  winter  of  1862-63.  In  1863  he 
returned  to  America  and  entered  into  business  at  Matamoras. 
Some  time  after  the  destruction  of  his  property  he  returned  to 
the  United  States,  where  in  1868  he  died.  January  7,  1868, 
he  was  naturalized  as  a  citizen  of  the  United  States. 

Mr.  Palacio,  the  Mexican  commissioner,  held  that  Eigendorff 
could  not  claim  as  a  citizen  of  the  United  States,  not  being 
such  at  the  time  the  claim  arose. 
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Mr.  Wadswortli,  the  American  commissioner,  took  the  ground 
that  p]igendorff  had  from  the  age  of  16  been  domiciled  in  the 
United  States  by  the  election  of  his  father;  that  he  had  had 
no  other  legal  residence  in  the  sense  of  domicil;  that  his  resi- 
dence at  Matamoras  was  enforced  and  temporary;  that  he  was 
kept  there  by  the  civil  war,  expecting  to  retnrn  to  the  Unite<l 
States;  that  he  had  sought,  as  a  permanent  inhabitant  of  the 
United  States,  hospitality  in  Mexico,  and  not  domicil. 

Dr.  Lieber,  the  umpire,  delivered  the  following  opinion:* 

''According  to  the  united  decisions  of  the  commissioners  in 
several  cases,  previously  under  consideration,  Francis  Eigen- 
dortt*  was  a  citizen  of  the  United  States  in  the  meaning  of  the 
convention  of  July  4th,  1868.  He  was  a  subject  of  the  United 
States,  under  the  protection  of  the  government  of  the  same« 
and  his  relation  to  the  United  States  was  not  disturbed 
by  his  temporary  residence  in  the  territory  of  Mexico.  His 
domicil  remained  in  the  United  Stales,  although  driven  from 
Texas  (where  he  had  his  permanent  dwelling  place — his 
domicil)  by  the  so-called  secession  of  that  State." 

August  2,  1871,  in  the  interval  between  the 

CaMofPeret.      dismissal  of  tlie  claim  of  Peter  Jarr  and  the 

allowance  of   the  demands  in  the  cases  of 

Gosch,  Uellman,  and  Eigendorft\  Mr.  Wadsworth  delivered, 

in  the  case  of  August  Perez  v.  Mexico,  No.'  523,  American 

docket,^  the  following  opinion  of  the  commission : 

"The  injury  in  this  case  happened  in  November  1861.  Claim- 
ant, a  native  of  France,  was  naturalized  in  Cameron  County, 
Texas,  May  13,  1870. 

"From  1856  to  1866  (perhaps  till  this  time,  as  his  domicil 
was  there  at  date  of  the  memorial)  he  resided  and  did  business 
continuously  at  Matamoras,  Mexico,  opposite  Cameron  County 
aforesaid,  the  Rio  Bravo  flowing  between  those  places. 

"There  is  no  proof  that  the  claimant  ever  lived  in  the  United 
States  at  all.  We  must  assume,  however,  that  claimant  pro- 
duced record  evidence  of  a  declaration  of  intention  on  his  part 
to  become  a  citizen  of  the  United  States  at  least  two  years 
prior  to  the  date  of  liis  admission  to  citizenship.  But  what  are 
we  to  think  of  the  other  recjuirements  of  the  United  States 
statutes  of  naturalization!  Did  claimant  prove  that  he  had 
resided  in  the  United  States  two  years  after  his  declaration  of 
intention,  five  years  in  the  United  States  and  one  year  in  the 
State  of  Texas?  We  must  suppose  that  he  did,  since  the  court 
was  not  authorized  to  admit  him  to  citizenship  on  the  13th  of 
May  1870  without  such  proof. 


'  MS.  Op.  II.  255.  ^MS.  Op.  I.  616. 
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"Yet  claimant,  in  his  memorial,  swears  that  his  domicil  was 
iu  Matamoras;  this  was  nine  days  at'terhe  was  naturalized. 

''It  will  not  be  necessary  to  decide  whether  the  certificate  of 
citizenship  is  entitled  to  any  credit  here,  because  it  appears 
that  after  the  declaration  of  intention  (assuming  that  such  was 
ever  made)  claimant  left  the  United  States  and  domiciled  him- 
self in  Mexico  and  was  so  domiciled  at  the  date  of  the  injury 
complained  of. 

"  He  was  not  at  that  time  a  citizen  of  the  United  States  in 
any  sense  or  in  any  ot*the  relations  of  citizenship.  No  tie  of 
allegiance  existed  between  him  and  the  United  States;  that 
power  had  no  claim  on  him  whatever,  and  could  exert  none  of 
the  rights  of  sovereignty  over  him,  not  even  the  jus  avocandi. 
It  is  not  possible  under  such  circumstances  that  the  individual 
could  have  any  claim  to  the  protection  of  the  state,  nor  in  this 
case  is  it  probable  that  claimant  would  have  remembered  the 
obligation  to  transfer  his  allegiance  to  the  United  States  had 
not  this  trouble  fallen  upon  him. 

"  It  is  difficult  to  conceive  what  interest  the  United  States 
can  have  in  the  subjects  of  foreign  powers  residing  in  Mexico, 
animo  manendi.  The  fact  that,  many  years  before,  claimant  bad 
declared  his  intention  to  become  a  citizen  of  the  United  States 
is  of  no  value,  when,  without  executing  that  intention,  he  goes 
abroad  not  on  a  visit  of  pleasure  or  business,  animo  revertendi^ 
but  to  establish  his  domicil  in  a  foreign  land.  This  is  conclu- 
sive evidence  that  he  has  abandoned  that  intention,  because 
he  could  not  subsequently  carry  it  out  without  keeping  up  his 
domicil  in  the  United  States. 

"  I  take  it  for  granted  that  it  is  plain  it  rested  alone  with 
the  claimant  to  say  whether  he  would  ever  assume  the  obliga- 
tion of  allegiance  to  the  United  States,  being  under  none  what- 
ever at  the  date  of  his  disaster.  But  a  party  can  not  be  a 
citizen  of  any  country  on  such  unequal  terms.  Allegiance  and 
protection  are  reciprocal.  The  right  implies  a  duty,  whether 
the  subject  or  the  sovereign  claims  its  assertion.  The  claim  is 
rejected." 

_  The  doctrine  stated  in  the  foregoing  decision 

was  applied  by  the  commissioners  in  many 
cases.  Thus,  in  the  case  of  Santiago  Kern  v.  Mexico^  Ko.  750, 
American  docket,  the  claimant,  a  native  of  Switzerland  who, 
while  residing  in  Mexico,  suffered  injury  in  respect  of  his  prop- 
erty there,  alleged  that  he  had  previously  resided  in  the  United 
States  and  had  made  a  declaration  of  intention  January  3, 1872. 
Mr.  Palacio,  delivering  the  opinion  of  the  commission,'  said: 

<'This  commission  has  already dechired  that  those  individuals 
who,  after  having  taken  the  preliminary  step  of  declaring  their 
intention  to  become  naturalized  citizens  of  the  United  States, 


'  MS.  Op.  II.  347. 
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leave  the  United  States  without  completing  their  naturaliza 
tion,  and  establish  their  domicil  in  a  foreign  country,  are  not 
entitled  to  be  considered  as  American  citizens." 

This  rule  was  applied  by  the  commissioners  in  the  follovring 
cases:  Henry  Pugos  v.  Mexico^  No.  519,  Am.  docket,  MS.  Op. 
II.  71 5  John  Poloney  v.  Merico,  No.  40,  Am.  docket,  id.  391; 
Peter  Berg  v.  Mexico,  No.  253,  MS.  Op.  III.  597;  Francisco  Vis- 
zaya  v.  Mexico,  No.  747,  MS.  Op.  II.  689;  John  Focke  v.  Mexicoj 
No.  584,  MS.  Op.  II.  408;  Jean  Marie  Fleury  v.  Mexico,  No.  312, 
and  other  cases,  MS.  Op.  II.  525;  John  Morrissey  v.  Mexico, 
No.  266,  Am.  docket,  id.  599;  John  F.  Murray  v.  Mexico,  No. 
634,  Am.  docket,  id.  246;  John  Campbell  Smith  v.  Mexico,  No. 
471,  Am.  docket,  MS.  Op.  V.  4. 

Claimant  was  born  in  Denmark,  emigrated 
Bohrecicg  Case.  ^^  ^^^  United  States  in  1849,  declared  his  in- 
tention in  1854,  removed  to  Matamoras  in  1856,  and  remained 
in  Matamoras  till  November  1861,  when,  having  suffered  the  de- 
struction of  his  dwelling,  carriage  factory,  and  stock  at  the 
hands  of  troops  under  General  Carvajal,  he  returned  to  the 
United  States,  where  he  was  naturalized  January  26,  1870. 
Held,  by  the  commissioners,  that  he  could  not  appear  as  a 
citizen  of  the  United  States.^ 

When  Sir  Edward  Thornton  became  umpire 

DdoiflloxL  of  Sir  Ed-     n  .-,  .     ,       ^  ,i  .■■  .., 

-J  mi.     *         o^  the  commission  he  acted  upon  the  principle 
ward  Thornton.  .  .  .,   .      ^,  . 

that  the  word  "citizens"  m  the  convention 

meant  citizenship  according  to  the  law  of  the  contracting  par- 
ties, and  declined  to  recognize  a  declaration  of  intention  or 
domicil,  singly  or  together,  as  conferring  citizenship.  Mr. 
Zamacona,  Mr.  Palacio's  successor,  seems  also  to  have  acted 
upon  that  principle. 

Opinions  of  Sir  Edward  Thornton,  umpire,  in  George  O.  Wilkinson  v. 
Mexico,  No.  640,  MS.  Op.  IV.  53,  and  Camille  Gros  v.  MexicOj  No.  311. 

^  A  Mexican  vessel  was  seized  for  an  alleged 

attempt  to  run  a  blockade,  and  was  unlawfully 

held,  with  her  cargo,  and  without  trial,  after  her  detention  was 

known  to  be  groundless.    The  claimant,  as  the  shipper  of  a 

part  of  the  cargo,  claimed  damages. 

A  question  was  raised  as  to  his  Mexican  citizenship.  He 
was  a  native  of  Spain,  but  in  1821,  at  the  time  of  the  declara- 


'  John  C.  Schreck  v.  .Vexico,  No.  537,  Am.  docket,  MS.  Op.  III.  125.     S.  P., 
Charles  MoManua  v.  Mexico,  No.  549,  Am.  docket,  MS.  Op.  V.  154. 
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tion  of  independence  of  Mexico,  was  living  in  the  latter  country, 
where  he  was  still  residing  when  the  vessel  and  cargo  were 
seized.  This  circumstance  Mr.  Palacio,  who  delivered  the 
opinion  of  the  commissioners,  held  to  be  sufficient  to  constitute 
him  a  Mexican  citizen,  both  under  the  law  of  nations  and  the 
laws  of  Mexico.  But,  apart  from  the  naked  question  of  citizen- 
ship, it  was  held  that  the  claimant's  domicil  gave  him,  for  the 
purposes  of  neutrality  and  of  prize  a  Mexican  status,  citing 
Halleck's  Int.  Law,  pp.  486, 701 ;  3  Phillimore,  No.  128;  Wheat- 
on's  Elements,  Part  IV,  ch.  1,  pp.  16  and  17. 

It  was  also  held  that  according  to  Article  XVI.  of  the  treaty 
between  the  United  States  and  Mexico  of  1831,  providing  for 
security  of  vessels  sailing  to  and  from  an  enemy's  port,  without 
distinction  being  made  as  to  the  owners  of  the  merchandise, 
and  for  the  freedom  of  goods  in  free  ships,  the  claimant  was 
protected,  whatever  his  national  status,  the  vessel  being  Mexi- 
can. The  commissioners  awarded  the  value  of  the  merchandise 
at  the  place  of  its  shipment,  the  cost  of  transportation,  and  10 
per  cent  as  profit  on  the  value,  according  to  the  practice  of  the 
prize  courts. 

Jo84  Ferrer  v.  The  United  States^  No.  358,  United  States  and  Mexican 
ClaimH  Commission,  convention  of  July  4,  1868. 

Anthony  Barclay  presented,  as  a  British 

AmericaaandBritiiligQi)ject,^  a  claim  to  the  American  and  British 

^•^^"^rr""'  claims  commission  at  Washington,  under  the 

caw^^of   Anthony  rp^.^^^^  ^£  Washington  of  May  8,  1871,  for  the 

appropriation  of  property  as  well  as  for  acts 
of  pillage  and  destruction  by  General  Sherman's  army  on  three 
j[)lantations  in  Georgia.  It  was  alleged  that  the  troops  who 
committed  these  acts  were  acting  at  the  time  under  the  com- 
mand of  officers,  and  that  the  commander  of  the  army  was 
himself  appealed  to  in  vain  for  his  interposition  to  stay  the 
work  of  devastation. 

The  United  States  demurred  to  the  memorial  on  the  ground 
(1)  that  no  facts  were  set  forth  constituting  a  claim;  (2)  that 
the  acts  complained  of  belonged  to  the  category  of  incidents  of 
war,  for  which  there  was  no  redress,  and  (3)  that  "  the  claimant, 
having  been  at  the  time  of  the  alleged  acts  domiciled  and  en- 
gaged in  trade  and  business  within  the  enemy's  country^  can 
not  claim  the  position  of  a  subject  of  Her  Britannic  Majesty 
within  the  twelfth  article  of  the  treaty." 


^Anthony  Barclay  v.  The  United  States,  No.  5. 
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It  appeared  by  the  memorial  that  the  claimant,  a  native-born 
British  subject,  had  for  many  years  prior  to  1858  resided  in  the 
United  States,  a  part  of  the  time  as  Biitish  consul  at  New 
York,  and  that  from  1858  to  the  close  of  the  war  he  resided  in 
the  State  of  Georgia,  where  he  owned  two  plantations  and 
leased  a  third,  cultivating  and  carrying  on  all  three. 

"In  support  of  the  demurrer  Mr.  Hale,  conn- 
^'^'^^Haie'  ^  ^^^  ^^^  *^®  United  States,  contended  that  under 
the  twelfth  article  of  the  treaty  the  terms 
"citizens  of  the  United" States'^  and  "subjects  of  Her  Bri- 
tannic Mjyesty'^  were  to  be  taken  not  in  their  strict  meaning,, 
under  municipal  law,  of  absolute  citizenship  for  all  purposes, 
or  of  paramount  allegiance  to  a  sovereign,  but  in  the  larger 
sense  recognized  by  international  law,  in  which  sense  it  was 
contended  that  all  persons  were  included  within  those  re- 
spective expressions  who  by  permanent  domicil  were  within 
the  protection  of  the  government  under  which  they  resided, 
and  who  thereby  owed  to  the  country  of  their  domicil  that 
allegiance,  perhaps  temporary  and  qualified,  exacted  by  such 
domicil.  In  other  words,  it  was  contended  that  within  the 
terms  of  the  treaty  all  persons  permanently  domiciled  within 
the  Unit^id  States  were  to  be  taken  as  citizens  of  the  United 
States,  and  all  persons  permanently  domiciled  within  the 
jurisdiction  of  Great  Britain  were  to  be  taken  as  subjects  of 
Her  Britannic  Majesty. 

The  counsel  for  the  United  States  cited  in  support  of  this 
doctrine  the  following  elementary  writers:  Twiss'  Law  of 
Nations,  (war,)  233,  298-9;  id.  82,  83;  3  Phillimore,  603;  1 
Kent's  Com.  74;  2  id.  63;  Lawrence's  Wheaton,  557  to  567; 
Calvo's  Derecho  Internacional,  526  to  536;  Halleck,  702,  706, 
717;  A  Greenleaf  s  Ev.  §  239;  Story's  Conflict  of  Laws,  §  68. 

He  cited,  also,  from  the  British  and  American  reports  in 
admiralty  and  prize  cases,  the  following  cases:  Tfie  Indian 
Chief,  3  Rob.  12, 22;  The  Citto,  id.  38;  The  Harmonxj,  2  id.  322; 
The  Bernonj  1  id.  101;  The  Nayade^A:  id.  251;  The  Danom,  id. 
255,  «.;  The  President j  5  id.  277;  The  Anna  Catharina,  id.  167; 
The  Matchless,  1  Hagg.  Adm.  97 ;  The  Schooner  Nancy,  Stew- 
art's Rep.  (Nova  Scotia,  Vice- Admiralty)  49;  The  Pizarro,  2 
Wheat.  227;  The  Charming  Betsey^  2  Oranch,  64;  The  Venns, 
8  id.  253;  The  Francis^  1  Gall.  314;  The  Jinn  Green,  id.  274; 
The  Joseph  J  id.  545, 568;  Mrs.  Alexander's  Cotton,  2  Wall.  417; 
The  Venice,  id.  274;  The  Peterhoff,  5  id.  60. 

Also,  from  the  common-law  reports:    Marryatt  v.   Wilson 
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(in  Ex.  Ch.)  1  B.  &  P.;  S.  0.  (in  King's  Bench)  8  T.  K.  31 ; 
McConnell  v.  Hector^  3  B  &  P.  113;  Tahhs  v.  Bendelaclc,  id. 
207,  n.;  Bell  v.  Reid,  1  Maule  &  Selwyn,  726;  AWrecht  v. 
Sussman,  2  Vesey  &  Beames,  322. 

Also,  from  the  British  Privy  Council  cases,  on  questions 
arising  under  the  treaty  of  1814  between  Great  Britain  and 
France;  The  Countess  of  (3on way's  case,  2  Enapp  P.  C.  Rep. 
364;  Drummond's  case,  2  id.  295. 

He  also  cited  the  case  of  the  Messrs.  Laurent,  decided  by 
the  umpire,  Mr.  Joshua  Bates,  under  the  convention  of  8th 
January  1853,  between  the  United  States  and  Great  Britain, 
given  in  the  report  of  the  commissioners  under  that  conven- 
tion, Senate  documents,  first  and  second  sessions,  Thirty-fourth 
Congress,  vol.  15,  No.  103,  p.  120. 

Also,  the  decisions  of  the  commissioners  under  the  treaty  of 
Guadalupe  Hidalgo,  2d  February  1848,  between  the  United 
States  and  Mexico,  in  the  cases  of  Clow,  Powell,  Cook,  Hag- 
gerty,  Davis  &  Co.,  and  Barkley,  administrator,  in  manuscript 
in  the  State  Department.* 

Also,  the  correspondence  of  the  British  foreign  office,  relat- 
ing to  the  cases  of  Kirby,  Smith,  Rothschild,  Ashburnham, 
Stewart,  and  others,  printed  in  the  British  Blue  Book  of  1871, 
Paper  No.  4,  on  the  Franco-German  war. 

Also,  from  the  parliamentary  debates,  the  speeches  of  Lord 
Palmerston,  Hansard,  third  series,  vol.  146,  p.  41;  of  Sir 
Kichard  Bethell,  id.  49;  and  of  Lord  John  Russell,  id.  56,  on 
the  Greytown  case.  Also,  the  speech  of  Lord  Palmerston  on 
the  question  of  compensation  for  i)roi)erty  of  British  mer- 
chants destroyed  at  Uleaborg,  id.  1045,  1046. 

He  also  cited  the  letter  of  Mr.  Marcy,  Secretary  of  State  of 
the  United  States,  to  Count  Sartiges,  tlie  French  minister  (Ex. 
Doc.  No.  9,  Senate,  Tliirty-tifth  Congress,  first  session);  and 
Earl  Clarendon's  citation  thereof  (Hansard,  third  series,  vol. 
146j  p.  53).  Also,  Lord  Palmerston^  speech  on  the  case  at 
Leghorn  (Hansard,  third  series,  vol.  113,  p.  635);  and  the  note 
on  the  same  case  in  Vattel  (Guillaumin's  ed.  1863,  Vol.  II. 
p.  49);  and  the  dispatch  from  Prince  Swartzenburg  to  Baron 
Hotter,  of  14th  April  1850;  and  from  Count  Nesselrode  to 
Baron  Brunnow,  of  2d  May  1850,  cited  in  Torres  Caicedo,  Union 
Latino- Americano,  pp.  343, 348.  Also,  the  opinion  of  Attorney- 
General  Stanbery  on  the  bombardment  of  Valparaiso  (Attor- 
ney-General's Opinions,  vol.  12,  p.  21 ) ;  also,  Professor  Bernard's 
"Neutrality,"  pp.  443,  444  to  457,  w. 

'  Sapra,  2657. 
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Besides  the  argument  of  Mr.  Hale,  Judge 
Aigum«tttj  Qdge  ^^  -^  Hoskv  presented,  as  special  counsel  for 
the  United  States,  an  argument  in  support  of 
the  demurrer.  He  argued  that  an  inhabitant  in  Mr.  Barclay's 
situation  was  "  a  subject  of  the  sovereignty  within  which  he 
lives;"  that  "he  and  his  property  are  alike  subject  to  all  taxes 
and  imposts  which  that  sovereign  may  or  might  choose  to  im- 
pose for  purposes  of  peace  or  of  war."  (2  Kent's  Oomm.  sec. 
25,  p.  63;  3  Greenl.  Ev.  sec.  239;  Halleck's  Int.  Law,  717,  sec. 
2g;  702,  sec.  7;  705,  sees.  12,  13,  14;  Twiss'  Law  of  Nations, 
n.  233,  29S-9,  I.  82,  83;  Morley's  Int.  Law,  sec.  68, 168;  Act 
of  1 863,  ch.  75,  sec.  1 ;  Act  of  1864,  ch.  13,  sec.  6 ;  Proclamations 
of  the  President,  Aug.  6, 1861,  and  April  2,  1863;  Wheaton's 
Int.  Law,  Dana's  ed.  sees.  321-4;  Story's  Contl.  of  Laws,  sec. 
68;  Kent's  Com.  (abridged  ed.)  I.  217,  222;  The  Frands^  1 
Gall.  314;  The  Fire  Queen,  1  Gall.  267;  The  Drexel,  id.  568; 
The  Indian  Chief,  3  Bob.  12;  The  Charming  Betsey,  2  Or.  63; 
The  Venus,  8  Cr.  253;  Mrs.  Alexander's  Cotton,  2  Wall.  417; 
The  Feterhoffy  5  id.  60;  The  Venice,  2  Wall.  274;  miva  Cathe- 
rine, 5  Bob.  167.) 

No  power  could  call  in  question  the  absolute  rights  of  the 
local  sovereign,  unless  the  sovereign  of  the  inhabitant's  birth; 
and  even  the  latter  could  not  do  so,  unless,  perhaps,  on  the 
ground  of  some  discrimination  or  some  violation  of  international 
law.  (Wheaton's  Elements  (Dana's  ed.),  n.  49,  p.  145,  bom- 
bardment of  Grey  town  and  of  Antwerp;  Halleck's  Int.  Law, 
691 ;  Twiss'  Law  of  Nations,  I.  38;  Whiting's  War  Powers  (ed. 
of  1871),  335,337;  Lord  Palmerston's  speech  on  the  case  of 
Greytown,  June  19, 1857,  Hansard,  3d  series,  vol.  146,  p.  41; 
Sir  Bichard  Bethell's  speech,  ibid.;  Lord  Bussell's  speech,  id. 
56,  57;  Lord  Palmerston's  speech  on  compensation  for  the 
property  of  British  merchants  destroyed  at  Uleaborg,  id.  1946, 
1946;  Vattel,  Guillaumin's  ed.,  II.  49,  the  Leghorn  case;  Lord 
Palmerston's  speech  on  the  case  of  Leghorn,  Hansard,  3d  series, 
vol.  113,  p.  635;  the  dispatch  from  Prince  Schwartzenberg  to 
Baron  Hotter,  April  14, 1850,  respecting  the  affair  at  Leghorn, 
and  the  dispatch  from  Count  Nesselrode  to  Baron  Brunnow, 
May  2, 1850,  on  the  same  subject,  in  a  Spanish- American  pub- 
lication, *' Torres  Caicedo,  Union  Latino- Americano,"  pp.  343, 
348;  opinion  of  Attorney- General  Stanberyon  the  bombard- 
ment of  Valparaiso,  opinions  of  attorney  general,  vol.  12,  p.  21 ; 
correspondence  between  Mr.  Marcy  and  Count  Sartiges,  Ex. 
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Doc.  No.  9,  Senate,  Thirty-fifth  Cougress,  first  session;  Earl 
Granville  to  Lord  Lyons,  January  11, 1871;  Earl  Granville  to 
Mr.  West,  March  1,  1871;  Mr.  Hammond,  March  28,  1871,  in 
Blue  Book  for  1871,  on  Franco-German  war.) 

The  treaty,  Article  XII.,  must  be  construed  as  not  including 
the  pending  claim  among  the  claims  of  '*snbjects  of  Her  Bri- 
tannic Majesty."  (Caseof  Messrs.  Laurent;  Drummond'scase, 
2  Knapp,  310;  The  Nancy,  Stewart,  administrator,  48;  The 
FranciSy  1  Gall.  514;  Wilson  v.  Marryatt,  8  T.  E.  3;  2  Wheat. 
227;  2Cr.  04.) 

Such  property  of  an  alien,  domiciled  in  the  enemy's  territory, 
as  the  pending  claim  embraced,  might  be  treated  as  the  laws  of 
war  allowed  the  property  of  other  inhabitants,  native  or  natu- 
ralized, to  be  treated.  It  was  subject  even  to  reprisals,  short 
of  actual  war. 

The  acts  complained  of  were  not  beyond  the  rights  of  war. 

Mr.  Carlisle  presented  an  argument  in  an- 

Argumen^  o       .  ^^^^  ^^  ^^^  demurrer.    Taking  into  view  the 

allegations  which  the  demurrer  pro  hoc  vice 
a<lmitted,  the  demurrer  amounted,  he  declared,  to  saying  that 
the  wanton  and  even  malicious  destruction  of  property  was  an 
incident  of  war,  for  which  the  law  of  nations  furnished  no  re- 
dress. As  to  the  objection  founded  on  the  claimant's  domicil, 
Mr.  Carlisle  arguetl  that  the  language  of  the  treaty — "subjects 
of  Her  Britannic  Majesty" — was  broad  enough  to  embrace  the 
case,  and  that  there  was  nothing  to  restrict  it.  Referring  to 
the  case  of  the  Messrs.  Laurent,  Mr.  Carlisle  said : 

"  The  learned  commissioners  on  the  part  of  Great  Britain 
and  the  United  States  were  opposed  in  opinion,  and  the  judg- 
ment was  given  by  the  umpire,  Mr.  Bates,  a  respectable  mer- 
chant, I  believe,  but  having  no  pretensions  as  a  publicist  or 
jurist.  He  rested  his  decision  upon  three  cases  which  he  cites, 
neither  of  which  has  any  relation  to  the  question  of  the  mean- 
ing of  the  word  citizen  or  subject,  as  used  in  the  treaty.  They 
were  all  cases  of  the  liability  to  capture  of  property  on  the  high 
seas  by  reason  of  its  national  character.  The  national  charac- 
ter then  in  question  was  that  which  was  impressed  upon  the 
property.  The  inquiry  was,  of  what  country  was  the  owner  a 
merchant  as  to  that  property,  and  this  was  a  question  wholly 
irrespective  of  his  permanent  alle^nance,  or  even  of  his  domi- 
cil. Such  a  person,  if  he  had  commercial  establishments  in 
divers  countries,  might  be  held  in  respect  of  his  different  ad- 
ventures to  be  a  merchant  of  each  of  these  countries,  and  his 
property  on  the  high  seas  in  time  of  war  would  be  good  prize 
or  not,  according  to  the  national  character  so  impressed  ui)on 
5627— Vol,  3 38 
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it.  But  this  would  have  no  relation  to  the  question,  ^  whose 
subject  or  citizen  is  he  f  *  *  *  Kent  says :  '  National  char- 
acter may  be  acquired  in  consideration  of  the  traffic  in  which 
a  party  is  concerned.  If  a  person  connects  himself  with  a 
house  of  trade  in  the  enemy's  country  in  time  of  war,  or  con- 
tiuues  during  W4ir  a  connection  formed  in  time  of  peace,  he 
can  not  protect  himself  by  having  his  domicil  in  a  foreign 
country.  He  is  considered  as  impressed  with  a  hostile  character 
in  reference  to  so  much  of  his  commerce  m  may  be  connected  with 
that  establishment,''    (Kent's  Com.  jiart  1,  sec.  4.)" 

The  decision  in  the  case  of  Laurent  proceeded,  said  Mr.  Oar- 
lisle,  on  the  theory  that  the  claimants  were  not  within  the 
intent  and  meaning  of  the  treaty  of  1853.  Suppose  that  deci- 
sion to  be  correct.  Suppose  it  to  be  true  that  the  United  States, 
prosecuting  a  war  with  Mexico,  had  a  right  under  the  law  of 
nations  to  treat  all  residents  in  Mexico  as  Mexicans,  would  it 
follow  that  their  national  character  was  changed  in  like  man- 
ner with  respect  to  Mexico  herself? 

Mr.  Carlisle  cited  the  case  of  Fayette  Anderson  and  William 
Thompson,  in  which  the  Mexican  Claims  Commission,  then  in 
session,  had  allowed  indemnity  to  citizens  of  the  United  States 
domiciled  in  Mexico,  for  damage  done  to  their  real  property  in 
Mexico  by  the  Mexican  army  engaged  in  resisting  the  French 
invasion. 

The  distinction  between  the  national  character  of  proi>erty 
and  the  nationality  of  persons  had  been  recognized  by  the 
Supreme  Court  of  the  United  States.  (The  Charming  Betsey^ 
2  Oranch,  120.)  Citizens  were  entitled  to  protection  irresi>ec- 
tive  of  their  domicil.  (Act  of  Congress  of  July  27,  1868;  Phil- 
limore^s  Int.  Law,  part  5,  cap.  1.) 

Mr.  Carlisle  examined  in  succession  the  cases  of  Wilson  v, 
Marryatt,  8  T.  R.  31;  Tabbs  v.  Bendelack,  3  B.  &  P.  207,  n.; 
McConnell  v.  Sector,  8  B.  &  P.  113;  FAvingston  v.  Maryland 
Ins.  Co.,1  Cr.  506;  The  Pizarro,  2  Wheat.  227;  Drummond's 
Vase,  2  Knapp,  P.  C.  29.>;  and  the  Countess  of  Conway's 
Case,  id.  364. 

Mr.  Carlisle  also  cited  (rrotius,  lib.  2,  cap.  2.5;  Yattel,  lib.  2, 
cap.  6,  sec.  7;  id.  lib.  2,  cap.  17,  sees.  263,270.;  Wheaton,  355; 
Kent,  vol.  1,  sec.  4;  the  Constitution  of  the  United  States, 
Art.  3,  sec.  2;  the  Judiciary  act  of  the  United  States  of  1789 
(1  Stats,  at  L.  76,  78,  sees.  9, 11);  the  act  of  27th  June,  1868 
(15  Stats,  at  L.  243);  the  abandoned  and  captured  property 
act  of  12th  March,  1863  (12  Stats,  at  L.  820);  the  corresi>ou^ 
dence  between  Lord  Lyons  and  Mr.  Seward  in  relation  to  the 
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case  of  Henry  E.  Green,  United  States  Diplomatic  Corr.  18G3, 
part  1,  pp.  515,  570;  and  the  annaal  message  of  President  Lin- 
coln to  Congress,  of  December  1863,  official  publication, 
pp.  2, 4. 

The   commissioners,    December    16,    1871, 

TWMMrfmi  of  the  Com-  «        -■ .     «^  •■     . .         -■ 

^.^  unanimously   disallowed   the    demurrer,   an- 

nouncing  at    the    same   time  the  following 
opinion : 

*'The  first  thing  to  be  decided  in  this  case  is  whether  the 
commissioners  have  Jurisdiction,  which  depends  upon  whether 
the  claimant  is,  within  the  meaning  of  the  treaty,  a  British 
subject. 

^^That  he  is  in  fact  a  British  subject  there  is  no  doubt;  but 
it  is  contended  that,  being  domiciled  in  the  United  States,  he 
is  not  one  of  those  intended  by  the  framers  of  the  treaty  to  be 
included  in  that  term.  It  is  undoubtedly  true,  as  appears  from 
various  cases  cited  in  the  argument,  that  the  subject  or  citizen 
of  one  state  domiciled  in  another  acquires,  in  some  respects, 
privileges,  and  incurs  liabilities,  distinct  from  those  possessed 
in  right  of  his  original  birth  or  citizenship.  But  he  still  re- 
mains the  subject  or  citizen  of  the  state  to  which  he  originally 
beloncred,  and  wc  see  no  retison  to  suppose  that  it  was  the 
intention  of  either  government  to  put  the  limited  meaning  on 
the  words  '  British  subject,'  contended  for  in  the  argument  in 
support  of  the  demurrer,  so  as  to  exclude  f^om  our  jurisdiction  a 
British  subject  who  has  never  renounced  his  original  allegiance, 
or  become  naturalized  in  any  other  country. 

^^The  fact  of  the  claimant  having  his  domicil  in  one  of  the 
Gonfederate  States  will,  of  course,  have  a  material  bearing  on 
the  point,  also  raised  in  the  demurrer,  as  to  the  liability  of 
the  claimant's  property  to  seizure  or  destruction  by  the  Fede- 
ral Army.  It  is  difficult  to  lay  down  a  general  rule  applicable 
in  all  cases  to  the  rights  of  an  invading  army,  nor,  in  this 
particular  case,  is  that  necessary. 

^'The  statements  continued  in  the  memorial  are,  for  the  pur- 
X)oses  of  this  argument,  to  be  assumed  to  be  true.  One  of  the 
statements  in  the  memorial  is,  that  part  of  the  claimant's 
property  was  taken  possession  of  by  the  Federal  Army  with- 
out any  military  necessity,  convenience,  provocation,  or  induce- 
ment, and  plundered,  and  that  part  was  wantonly  destroyed. 

*' Supposing  this  to  be  true,  we  are  not  prepared  to  say  that 
some  liability  might  not  be  established  against  the  United 
States  Government. 

*'The  demurrer  is,  therefore,  disallowed:  but  the  United 
States  Government  will  be  at  liberty,  if  they  think  fit,  to  take 
issue  upon  the  facts  alleged  in  the  memorial." 

The  claimant  in  the  foregoing  case  asked  for  damages,  prin 
cipal  and  interest,  to  the  amount  of  $275,335.25.  The  commis- 
sion, May  2, 1873,  awarded  $18,875.    Referring  to  this  »ward, 
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Mr.  Hale,  the  ageut  of  the  United  States,  in  his  final  report, 
p.  50,  said: 

"In  the  case  of  Anthony  Barclay,  No.  5,  allegations  were 
made  of  wanton  destruction  of  property,  including  valuable 
furniture,  china,  pictures,  and  other  works  of  art,  books,  etc. 
The  proof  was  conflicting  as  to  whether  the  injuries  alleged 
were  committed  by  soldiers  or  not;  but  it*  committed  by  sol- 
diers, it  was  plainly  not  only  without  authority,  but  in  direct 
violation  of  the  orders  of  General  Sherman.  In  the  award 
made  in  favor  of  Mr.  Barclay  I  am  advised  that  nothing  was 
included  for  property  alleged  to  have  been  destroyed. 

"In  the  case  oi  James  Crutchett  v.  The  United  States^  No.  4, 
a  claim  for  property  taken  and  appropriated  by  the  United 
States  in  the  District  of  Columbia,  the. memorial  showed  the 
claimant  at  the  time  of  the  alleged  injuries,  and  for  many  years 
previous,  domiciled  at  Washington. 

"A  demurrer  was  interposed  specif ying,  among  other  grounds, 
that  the  claimant,  being  so  domiciled  within  the  United  States, 
was  not  entitled  to  the  standing  of  a  British  subject  within 
the  treaty. 

"  The  case  was  submitted  on  this  point  upon  the  authorities 
cited  in  Barclay's  case,  as  above  noted,  and  the  demurrer  was 
overruled. 

"The  decisions  of  the  commission  in  these  and  other  similar 
cases  established  the  doctrine  that,  so  far  as  relates  to  the 
question  of  jurisdiction,  the  national  character  of  the  party  is 
to  be  determined  by  his  paramount  allegiance,  where  that  is 
not  double,  irrespective  of  the  fact  of  domicil." 

Hale's  Report,  14,  United  States  aud  British  Claims  ComniissioD,  Article 
Xn.  of  tUe  treaty  between  the  United  States  aud  Great  Britain  of  May  8, 
1871. 
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CHAPTER  LVL 


KENUXCIATION   OE    FORFEITURE   OF  THE   RIGHT 
TO  NATIONAL  PROTECTION. 

I.  ACCEPTANCE   OF  A  PRIVATEEBINa  COMMISSION. 

November  17,  1817,  John  Clark,  a  citizen 
CUima  of  Clark  and  of  tbe  United  States  and  a  resident  of  Balti- 
Danela:  Cases  of  more,  Maryland,  being  then  in  the  Banda  Ori- 
"Med  '^^^'Tnd  ®^*^^'  ^^  Uruguay,  entered  into  the  service 
"GoodBetnni."  ^^  ^^^^  government  by  receiving  letters  of 
marque  from  Jos^  Artigas,  then  chief  execu- 
tive of  that  republic,  authorizing  him  and  the  private  armed 
vessel  La  Fortuna  to  cruise  on  the  high  seas  and  capture 
as  prizes  of  war  the  vessels  and  property  of  the  subjects  of 
Spain  and  Portugal,  countries  with  which  the  United  States 
were  then  at  peace.  In  November  1818  Clark,  while  thus 
cruising,  captured  the  Spanish  brig  Medea^  with  a  valuable 
Spanish  cargo.  Subsequently  he  captured  the  Portuguese 
sbip  Reina  de  los  MareSj  with  a  valuable  Portuguese  cargo, 
which  cargo  he  transshipped  to  the  vessel  Good  Return. 
While  on  their  way  into  port,  to  be  adjudicated,  both  the 
Medea  and  the  Good  Return  were  seized  by  Commodore  Joly, 
commanding  the  Espartana,  a  public  armed  ship  of  the  Repub- 
lic of  Colombia.  The  Medea  was  afterward  condemned  as  a 
prize  to  the  Espartana^  on  the  ground  that  her  previous  cap- 
ture by  Clark,  in  La  Fortuna^  was  illegal.  The  cargo  of  the 
Good  Return  was  ultimately  ransomed  by  her  master  for 
$28,000.  Colombia  was  then  at  war  with  Spain,  but  not  with 
Portugal. 

There  were  other  and  similar  seizures  and  spoliations  com- 
mitted by  Commodore  Joly  in  1818  and  1819  of  property 
captured  by  citizens  of  the  United  States  cruising  under 
privateering  commissions  from  the  Banda  Oriental.    Among 
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these  seizures  and  spoliations  were  the  Urie  and  the  Biligencey 
two  vessels  captured  as  prize  by  Commodore  Danels,  a  citizen 
of  the  United  States  and  a  resident  of  Baltimore,  as  com- 
mander of  the  privateer  Irresistible, 

The  privateer  La  Constanciay  whose  circumstances  and 
authority  were  the  same  as  those  of  the  Irresistible  and  La 
Fortuna^  captured  the  vessels  San  JosSj  La  Carlota^  and  La  Ger- 
trudis.    These  also  were  seized  by  Commodore  Joly. 

When  the  Republic  of  Colombia  separated  into  New  Granada, 
Venezuela,  and  Ecuador,  each  of  these  states  assumed  a  cer- 
tain proportion  of  the  obligations  of  the  parent  government, 
and  a  commission  was  established  for  the  purpose  of  adjust- 
ing such  obligations.  Claims  for  the  seizure  of  the  prizes 
of  the  Irresistible  and  La  Fortuna  were  presented  to  this 
commission,  but  were  not  allowed  by  it.  The  claims  were 
afterward  diplomatically  pressed  against  the  three  separate 
governments  for  the  payment  of  their  respective  proportions 
of  whatever  might  be  due.  By  a  convention  signed  May  1, 
1852,  by  Mr.  I.  Nevett  Steele,  charge  d'affaires  of  the  United 
States,  and  Senor  Joaquin  Herrera,  secretary  of  state  of  the 
department  of  foreign  affairs,  Venezuela  adjusted  the  claims 
against  her  on  account  of  the  prizes  of  La  Constancia  and  her 
tender  La  Joven  Constancia  for  $73,000.  The  other  claims 
remained  unadjusted  by  Venezuela.  None  of  them  had  been 
adjusted  by  New  Granada  or  Ecuador. 

When  the  mixed  commission  met  in  Wash- 
^  ^  ^  ington   under    the    convention   between   the 

United  States  and  New  Granada  of  Septem- 
ber 10,  1857,  all  the  claims  in  question  were  presented  to  it 
for  the  allowance  of  New  Granada's  proportion  of  the  in- 
demnity alleged  to  be  due.  The  commissioners  differing  in 
opinion,  the  claims  were  submitted  to  the  umpire  of  the  com- 
mission, Mr.  Upham.  While  admitting  that,  as  the  claims 
originally  stood,  payment  of  them  might  have  been  demanded 
only  through  the  Banda  Oriental,  Mr.  Upham  took  the  ground 
that  the  claimants  had  a  personal  beneficial  interest  in  the 
property  captured  for  their  services  and  outlay  under  contract 
with  that  government;  that,  it  appearing  that  Uruguay  (the 
Banda  Oriental)  had  declared  to  Colombia,  "at  the  request  of 
the  representatives  of  the  claimant,  they  prosecuting  the  claim 
as  citizens  of  the  United  States,"  that  she  had  no  claim  to 
make,  "in  her  character  as  a  nation,"  against  Colombia,  but. 
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<^with  respect  to  the  rights  of  individualH,"  would  ^Ueave  them 
to  such  action  as  they  could  [can]  sustain,"  and  as  they  might 
find  convenient,  the  exception  taken  by  Colombia  to  the  form 
of  prosecuting:  the  claim,  which  form  could  in  no  wise  prejudice 
her  interests,  was  not  entitled  to  much  favor;  that  the  acquisi- 
tion of  the  property  by  the  Banda  Oriental,  under  its  power 
and  flag,  was  rightful,  though  the  parties  in  interest^  the  cap- 
tors, were  citizens  of  the  United  States;  that,  as  the  Banda 
Oriental  had  acquitted  her  right  in  the  property  to  the  claim- 
ants, it  was  questionable  whether  the  United  States  could  set 
up  an  objection  to  the  original  acquisition  of  the  property,  as 
it  was  at  most  only  her  privilege  and  not  her  duty  to  do;  and 
that  the  claimants  had  had  the  assistance  of  the  Government 
of  the  United  States,  chiefly  through  its  diplomatic  represent- 
ative at  Bogota,  in  the  prosecution  of  their  claims. 

Owing  to  an  irregularity  in  the  submission  to  Mr.  Upham, 
his  decision  was  set  aside  antl  the  claims  came  before  his  suc- 
cessor, Sir  Frederick  Bruce,  under  the  convention  between  the 
United  States  and  Colombia  of  February  10,  1864,  for  the 
appointment  of  a  new  commission  to  dispose  of  the  unfinished 
business  under  the  convention  of  September  10,  1857.  But, 
before  Sir  Frederick  Brace  rendered  his  decision,  the  claims 
came  before  the  mixed  commission  at  (luayaquil  under  the 
convention  between  the  United  States  and  Ecuador  of  Novem- 
ber 25,  1862,  the  obligations,  if  any,  of  the  old  Republic  of 
Colombia  in  the  matter  having  been  tipportioned  among  New 
Granada,  Ecuador,  and  Venezuela.  Later  the  claims  ag<ainst 
Venezuela  also  were  disposed  of  by  a  mixed  commission. 
Beginning  with  the  decision  of  the  Ecuadorian  commission, 
the  claims  were  successively,  wholly,  and  finally  disallowed. 
The  opinions  appear  below. 

Ecuadorian  CommiB-      rpj^^  opinion  of  Mr.  Ilassaurek  was  as  fol- 
sum:    Opinion   of  *■ 

Kr.  Ha«8aurek.       *^^S: 

"On  the  17th  of  November  1817,  John  Clark,  a  native  citizen 
of  the  United  States  of  America,  entered  into  the  service  of 
the  Banda  Oriental  Kepublic,  now  Uruguay,  which  was  then 
engaged  in  her  war  of  independence  against  Spain  and  Portu- 
gal, to  each  of  which  two  powers  a  portion  of  her  territory 
belonged. 

"John  Clark  obtained  a  commission  as  captain  in  the  Banda 
Oriental  Navy,  and  a  patent  authorizing  him,  as  the  commander 
of  a  private  armed  vessel.  La  Fortuna^  to  cruise  against  the 
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vessels  aud  property  of  the  subjects  of  Spain  and  Portugal. 
These  letters  of  marque  were  issued  by  General  Jose  Artigas^ 
who  was  then  the  chief  executive  of  that  country,  and  they 
were  to  continue  in  force  for  and  during  the  term  of  eighteen 
months  from  the  departure  of  La  Fortuiia  from  Buenos  Ayres. 

*'The  United  States,  it  is  hardly  necessary  for  me  to  add 
here,  was  neutral  in  the  war  between  Spain  and  Portugal  and 
their  colonies  in  America. 

"  Clark  loft  Buenos  Ayres  with  his  vessel  on  the  5th  of  March 
1818,  and  after  cruising  for  several  months,  proceeded  to  Balti- 
more ^for  the  purpose,'  as  it  appears  from  the  statement  of  one 
of  the  claimants  and  the  testimony  in  the  case,  'of  procuring 
provisions  and  men.'  Having  succeeded  in  this  he  left  Balti- 
more on  the  15th  of  September  1818,  and  in  November  of  the 
same  year  captured  the  Spanish  brig  Medea,  with  a  valuable 
Spanish  cargo,  and  placed  a  prize  master  and  crew  on  board  of 
her,  with  instructions  to  take  her  to  the  neutral  port  of  St. 
Bartholomew,  to  be  held  there  subject  to  his  orders.  On  the 
lUth  of  November  the  3{edea,  while  on  her  way  to  St.  Bartholo- 
mew, was  seized  by  the  Venezuelan  man-of-war  E»partana, 
under  the  orders  of  Commodore  Joly  of  the  Venezuelan  navy, 
who  sent  her  to  the  Island  of  Marguerita,  where  she  was  con- 
demned on  the  2(>th  of  November  1818  as  a  prize  of  the  Espar- 
tana,  on  the  ground  that  her  capture  by  Clark  was  illegal. 

"Subsequently  (on  the  15th  November  1818)  La.  Fortuna 
captured  the  Portuguese  ship  La  Reina  de  los  Mares,  bound 
from  Bahia,  Brazil,  to  Lisbon,  with  a  valuable  cargo  on  board, 
which,  for  greater  safety,  as  it  is  alleged,  was  transferred  by 
Clark  to  the  Good  Return,  said  to  be  an  American  ship  char- 
tered expressly  for  the  occasion.  Whether  the  latter  vessel 
had  accompanied  Clark  on  his  cruise,  or  how  it  was  that  she 
suddenly  made  her  appearance,  where  she  came  from,  whither 
she  was  bound,  and  who  her  owners  were,  does  not  appear 
from  the  papers  presented  to  this  commission.  The  Good  Re- 
turn was  also  taken  possession  of  by  Commodore  Joly,  of  the 
Venezuelan  navy,  who  demanded  the  value  of  one-third  of 
the  goods  on  board  as  ransom,  and  compelled  the  captain  of 
the  Good  Return  to  place  her  cargo  in  the  hands  of  the  Vene- 
zuelan agent  at  St.  Bartholomew,  to  be  sold  at  auction  there, 
under  the  most  unfavorable  circumstances.  A  cargo  of  $80,(M)0, 
it  is  alleged,  was  thus  sacrificed  to  make  up  the  sum  of  $20,000 
demanded  by  Joly,  and  the  proceeds  of  the  sale,  being  about 
$24,000,  were  retained  and  distributed  by  the  commodore. 

"  The  grounds  on  which  these  acts  of  lawlessness  were  justi- 
fied by  the  Venezuelan  authorities  were:  1st,  that  General 
Artigas  had  no  right  to  grant  letters  of  marque,  being  a 
usurper  and  a  rebel  ag<ainst  the  legitimate  authorities  of  Buenos 
Ayres;  and  2d,  that  the  privateer  La  Fortuna  left  Buenos 
Ayres  in  March  1818,  after  having  arrived  at  that  port  in 
January  of  the  same  year  as  a  Buenos  Ayres  vessel,  under  the 
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name  of  Pairiota,  cominaiuled  by  Captain  Taylor,  whereas  the 
patent  to  ('aptain  Clark  had  been  issued  on  the  15th  of  Novem 
ber  1817;  that  consequently  she  was  navigated  under  another 
name  and  another  flap,  and  commanded  by  another  captain, 
two  months  after  the  issuing  of  the  patent  to  Captain  Clark. 

"  In  December  LSIO  the  Kepublic  of  Venezuela  was  united 
to  the  former  colony  of  New  Granada  under  the  name  of  the 
Republic  of  Colombia.  Captain  Clark  presented  his  claim  to 
the  Colombian  Government,  and  asked  for  indemnification,  but 
in  vain.  In  1830  the  Republic  of  Colombia  ceased  to  exist  by 
being  constituted  into  three  independent  governments — New 
Granada,  Venezuela,  and  Ecuador — and  it  is  said  that  payment 
to  the  heirs  of  Clark  has  been  made,  through  the  agency  of  the 
United  States,  by  Venezuela,  of  her  proportion  of  the  claim. 

"  By  a  convention  entered  into  by  the  three  republics  on  the 
23d  of  December  18*34,  it  was  agreed  that  the  debts  which 
they  had  acknowledged  or  contracted,  while  they  were  united 
and  constituted  into  one,  should  be  paid  by  them  in  the  fol- 
lowing proi>ortion:  50  per  centum  by  New  Granada,  28J  by 
Venezuela,  and  21^  by  Ecuador. 

*' Clark  died  several  years  ago,  and  the  interest  in  his  claims 
passed  by  will  to  his  heirs  and  devisees,  who,  with  a  certain 
assignee,  all  of  whom  are  residents  and  citizens  of  the  United 
States  of  America,  are  the  present  claimants. 

**The  claim  was  presented  by  them  to  the  United  States 
and  New  Granada  mixed  commission  for  the  adjustment  of 
claims  established  by  the  convention  of  1857,  and,  the  commis- 
sioners having  been  unable  to  agree,  an  award  was  made  by 
the  umpire.  Judge  N.  G.  Upham,  of  Connecticut  (ftic),  in  favor 
of  the  claimants,  for  New  Granada's  proportion  of  tlie  claim. 
The  case  is  now  presented  to  this  commission  in  order  to  fix 
the  responsibility  of  Ecuador  for  her  share  of  the  original 
amount  and  interest  thereon  up  to  date. 

*'The  decision  of  a  mixed  commission  like  our  own,  in  an 
identical  case,  is  certainly  entitled  to  great  respect,  but  it  can 
not  be  considered  as  an  authority  which  we  are  necessarily 
bound  to  follow;  and  if,  upon  a  careful  examination  of  the  law 
and  the  facts,  it  should  appear  to  us  that  the  decision  was 
erroneous,  we  are  bound  by  our  own  conscience  and  the  oath 
we  have  taken  as  members  of  this  commission,  to  follow  our 
own  convictions  of  right  and  justice,  however  sorry  we  may 
be  to  dissent  from  the  opinion  of  gentlemen  for  whose  ability, 
conscientiousness,  and  integrity  we  entertain  the  highest  re- 
gard. The  establishment  of  mixed  commissions  for  the  settle- 
ment of  international  claims  is  evidently  an  important  step, 
suggested  by  the  humane  spirit  of  the  age,  in  the  direction  of 
universal  peace  and  civilization.  But  to  realize  the  true  ben- 
efits which  the  high  contracting  parties  are  entitled  to  expect 
from  such  commissions,  the  commissioners  should  consider 
themselves  not  the  attorneys  for  either  the  one  or  the  other 
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country,  but  the  judges  appointed  for  the  purpose  of  deciding 
the  questions  submitted  to  them,  impartially,  according  to  law 
and  justice,  and  without  reference  to  which  side  their  decision 
will  aftect  favorably  or  unfavorably. 

''Considering  myself  bound,  in  the  present  case,  to  dissent 
from  the  opinion  of  the  umpire  and  the  American  member  of 
the  United  States  and  New  Granada  mixed  commission  on 
claims,  justice  to  the  claimants  and  to  my  own  country  requires 
that  I  should  state  my  reasons  in  full,  so  as  to  leave  them  open 
to  the  scrutiny  of  those  to  whom  I  am  responsible  for  my  offi- 
cial conduct. 

''Before  entering  upon  a  discussion  of  the  merits  of  the  case, 
a  preliminary  but  highly  important  question  presents  itself. 
It  is  whether  this  is  a  claim  which  can  properly  be  preferred 
and  enforced  against  Ecuador  by  the  Government  of  the  United 
States. 

"I  grant  that  the  conduct  of  the  Venezuelan  squadron  and 
the  decisions  of  the  Venezuelan  prize  court  were  unjustifiable 
upon  any  principle  of  international  law,  and  that  a  great  out- 
rage was  committed  on  the  sovereign  rights  and  interest  of 
Uruguay;  but  what  is  that  to  the  United  States!  Whatever 
losses  and  damages  Captain  Clark  sustained  in  the  premises 
he  sustained  not  in  his  character  as  a  citizen  of  the  United 
States,  but  as  an  officer  in  the  service  of  the  Banda  Oriental 
Kepublic,  cruising  under  her  flag,  for  her  benefit,  and  against 
her  enemies.  If,  therefore,  the  spoliations  committed  by  the 
Venezuelan  navy,  and  sanctioned  by  the  Venezuelan  courts, 
entitle  him  to  indemnification,  this  indemnification  must  be 
claimed  by  the  Banda  Oriental  Kepublic,  now  the  Republic  of 
Uruguay,  and  not  by  the  United  States.  In  the  war  with 
Uruguay  and  Spain  and  Portugal  the  United  States  were 
neutral;  not  so  Captain  Clark.  Although  a  native  citizen  of 
the  Dnited  States,  he  had  identified  himself  with  one  of  the 
belligerents,  in  violation,  as  I  shall  presently  show,  of  the 
laws  and  treaties  of  his  own  native  country.  He  was  cruising 
under  the  Uruguay  flag,  against  the  commerce  of  two  nations 
with  which  the  country  of  his  birth  was  at  peace.  He  must 
therefore  abide  by  the  consequences.  If,  in  the  course  of  his 
career  as  an  Uruguay  privateer,  any  wrong  was  done  to  or  any 
outrage  committed  upon  him,  it  is  to  Drnguay  he  must  look 
for  protection  and  not  to  the  United  States. 

"It  is  njDt  my  intention  to  enter  into  an  examination  of  the 
questions  discussed  by  counsel,  whether,  by  his  entering  into 
the  service  of  one  of  the  belligeients,  while  our  country  was 
at  peace  with  both  of  them,  he  forfeited  his  national  character 
as  an  American  citizen;  and  whether,  upon  his  final  return  to 
the  United  States,  his  native  character  reverted,  and  by  thus 
reverting  entitled  him  to  have  his  claim  enforced  by  his  native 
government.  I  believe  that  these  questions  are  immaterial  to 
the  decision  of  this  case.    Whether  Captain  Clark  was  by 
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birth  an  American,  Englishman,  Frenchman,  or  Spaniard,  as 
long  as  he  commanded  an  Uruguay  cruiser,  under  the  Uru- 
guay flag  in  the  service  of  the  liepublic  of  Uruguay,  and  iu 
the  exercise  of  active  hostilities  against  the  enemies  of  Uru- 
guay and  the  friends  of  the  United  States,  he  was  to  all 
practical  intents  and  purposes  an  Uruguayan;  but  especially 
as  to  all  questions  of  prize  law  and  maritime  warfare.  If  the 
Uruguayan  Government  was  either  unable  or  unwilling  to 
protect  him  in  the  realization  of  his  prizes,  it  was  his  mis- 
fortune, with  which  the  United  States  have  no  concern. 
Captain  Clark  had  not  yet  acquired  an  individual  title  to  the 
vessels  and  cargoes  captured  by  liim.  •  The  title  to  a  prize 
originally  vests  in  the  government  represented  by  the  captor. 
The  rights  of  the  captor  are  subsequently  ascertained  and 
fixed  by  judicial  decisions.  It  is  true,  as  alleged  by  claimant's 
counsel,  that  at  the  time  his  prizes  were  taken  away  from  him 
he  had  at  least  a  right  of  possession  to  them;  but,  again,  I 
must  say  that  that  right  he  had,  not  in  his  character  as  an 
American  citizen,  but  by  virtue  of  liis  commission  from  one  of 
the  belligerents.  The  captain  of  an  Uruguay  cruiser  repre- 
sents Uruguay,  wherever  he  may  have  been  born.  To  Uru- 
guay he  is  responsible,  and  Uruguay  is  responsible  for  him. 
If  his  prizes  are  taken  away  from  him  by  third  parties,  he 
must  complain  to  those  from  whom  he  derived  his  authority, 
and  not  to  neutrals,  who  have  nothing  to  do  with  the  business 
one  way  or  the  other.  Had  he  been  in  command  of  an  American 
vessel  and  had  that  vessel  been  taken  away  from  him  by  the 
Colombian  navy,  and  justice  been  denied  to  him  by  the  Colom- 
bian authorities,  it  would  have  been  the  right  and  duty  of  our 
government  to  protect  him,  and  to  see  that  he  was  fully  in- 
demnified. But  why  should  the  United  States,  while  at  peace 
with  all  the  world,  interfere  in  a  controversy  between  Uru- 
guay and  Venezuela,  with  reference  to  certain  Spanish  and 
Portuguese  vessels  captured  by  privateers  of  the  former, 
when  neither  the  vessels  nor  the  cargoes,  nor  any  part  there- 
of, were  American  t  The  United  States  will  protect  American 
interests;  but  why  should  they  protect  Uruguay  interests, 
and  take  up  a  quarrel  which  Uruguay  herself  seems  to  have 
ignored,  merely  because  one  of  the  parties  concerned  in  it,  the 
commander  of  a  foreign  privateer,  happened  to  be  born  in  the 
United  States?  Captain  Clark's  nationality,  as  far  04  his 
claim  is  concerned,  is  determined  by  his  commission  and  by 
the  flag  under  which  he  fought.  Any  departure  from  this 
rule  would  soon  involve  us  in  troublesome  questions  with  the 
whole  world,  if,  in  time  of  war,  the  Government  of  the  United 
States  should  undertake  to  insure  the  captures  of  every  Amer- 
ican citizen,  who,  in  violation  of  our  neutrality  laws  and  treaties, 
may  see  fit  to  enter  the  naval  service  of  a  foreign  power,  or  to 
assume  the  command  of  a  foreign  privateer  underafordgn 
flag. 
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"The  ex)nclusion  therefore  seems  to  me  irresistible,  that, 
although  Captain  Clark  individually  may  have  been  an  Ameri- 
can citizen,  his  captures,  while  in  command  of  an  Uruguay 
privateer,  were  Uruguay  captures;  and  that  any  claim  to  be 
preferred  against  Colombia,  on  account  of  the  spoliations  com- 
mitted by  the  Venezuelan  navy,  must  be  preferred  by  Uruguay 
and  can  not  i)os8ibly  be  made  or  enforced  by  the  United  States. 
That  Clark's  family  resided  in  the  United  States,  that  he  re- 
turned to  the  country  of  his  birth  and  died  there,  does  not 
change  the  aspect  of  the  case,  which  is  not  determined  by  the 
nativity  of  the  individual,  but  by  the  flag  of  the  belligerent. 

"But  I  am  referred  to  a  document  executed  by  the  Uruguay 
Government,  relinquishing  all  its  rights  in  the  premises  and 
authorizing  the  individual  parties  interested  in  the  question 
to  proceed  *as  they  may  find  convenient.'  The  original  of  this 
document  is  not  before  us.  I  must  therefore  rely  on  a  trans- 
lation given  in  the  opinion  of  the  umpire  of  the  United  States 
and  Kew  Granada  mixed  commission  on  claims.  Said  trans- 
lation reads  as  follows : 

"^Department  of  Foreign  Relations, 

'^^  Montevideo  J  10th  December  1846. 

"^The  undersigned,  Minister  of  Foreign  Relations,  has  re- 
ceived the  communication  dated  November  25  last,  which  Mr. 
Hamilton,  consul  of  the  United  States  of  America,  thought 
fit  to  address  him,  asking  in  the  name  of  his  Government  that 
this  Republic  should  declare  that  it  will  make  no  claim  in 
future  against  the  Governments  of  Venezuela,  'New  Granada, 
and  Ecuador,  for  the  recapture  of  the  vessels  which  had  been 
taken  by  the  cruisers  Irresistibley  La  Fortuna^  and  Constancia, 

"*The  undersigned  is  directed  to  say  in  reply,  that,  to  satisfy 
the  wishes  of  the  United  States,  the  Republic  has  no  difficulty 
in  declaring  that  the  Oriental  Republic  of  Uruguay  has  no 
claim  to  make  on  the  part  of  her  treasury,  in  her  character  as  a 
nation,  on  account  of  the  aforesaid  vessels;  but  with  respect 
to  the  rights  of  individuals,  she  leaves  them  to  such  action  as 
they  can  sustain  at  the  tinie  of  the  declaration  solicited,  and 
consequently  those  interested  may  exercise  those  rights  as 
they  find  convenient.' 

"^Francisco  Magarinos.^ 

"  *  To  Mr.  Hamilton, 

" '  Consul  of  the  United  States  of  North  America.^ 

"The  authority  of  the  consul  of  the  United  States  to  nego- 
tiate for  such  a  declaration  does  not  appear.  There  is  nothing 
before  us  to  show  that  he  was  ever  instructed  by  the  State 
Department  to  request  the  Uruguayan  Government  for  such 
a  disclaimer.  From  the  mere  fact  of  his  having  been  a  consul, 
no  diplomatic  authority  can  be  inferred  in  his  favor.  To  clothe 
him  with  the  character  of  a  negotiator  special  authority  would 
be  required,  which,  if  ever  conferred,  it  would  be  an  easy  task 
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to  prove  by  transcripts  from  the  records  aud  correspondence 
of  the  State  Department.  But  there  is  no  such  evidence 
before  us.  We  are  left  in  darkness  as  to  what  authority,  if 
any,  had  been  conferred  on  the  consul,  and  to  what  communi- 
cation the  above  declaration  is  an  answer.^ 

^'Why  should  the  United  States  have  requested  Uruguay  to 
cede  her  legal  rights  in  the  premises,  and  why  should  Uruguay 
have  complied  with  this  request,  without  having  received  the 
slightest  consideration  for  such  a  compliance! 

"  Umpire  Upham  states  in  his  decision  that  the  above  declara- 
tion was  ma<le  by  Uruguay  'at  the  request  of  the  representatives 
of  the  claimant^  they  prosecuting  the  claim  as  citizens  of  the 
United  States,'  In  the  absenc^e  of  all  other  evidence  I  am 
inclined  to  believe  that  this  is  a  correct  supposition,  aud  that 
the  above  declaration  was  the  result  of  a  private  arrangement 
effected  between  the  claimant  and  the  government  of  Uruguay, 
through  the  good  oflSces  of  the  United  States  consul  at  Monte- 
video, an  arrangement  with  which  the  United  States  Govern- 
ment had  nothing  to  do. 

"  It  is  equally  clear  that  such  a  document  does  not  better 
the  case  of  the  claimants.  It  Ciists  away  the  only  legal  remedy 
they  had  without  giving  them  anotlier.  It  is  not  a  cession  of 
Uruguay's  rights  to  the  United  States,  nor  does  it  confer  any 
authority  on  the  United  States  to  prosecute  the  claim  for  the 
benefit  of  Uruguay  or  for  the  benefit  of  the  individual  claina- 
anta.  And,  even  if  it  we  e  a  cession  or  an  assignment,  it  is 
very  questionable  whether  such  a  cession  or  assignment  would 
or  could  have  been  accepted  by  the  Government  of  the  United 
States. 

^'And  this  leads  us  to  the  consideration  of  the  question 
whether  it  would  be  right  and  proper  on  the  part  of  the  United 
States  to  father  such  foreign  claims.  Article  14  of  the  treaty 
of  1795  between  the  United  States  and  Spain  (confirmed  with 
the  exception  of  a  few  articles  by  the  treaty  of  1819)  provides 
as  follows: 

"*Art.  14.  No  subject  of  His  Catholic  Majesty  shall  apply 
for  or  take  any  commission  or  letters  of  marque,  for  arming 
any  ship  or  ships  to  act  as  privateers  against  the  said  Unit-ed 


^The  action  of  the  consul  was  taken  under  an  iustractiou  of  Mr.  Buch- 
anan, Secretary  of  Stat<',  of  August  27,  1846,  in  which  it  was  stated  that 
Venezuela  hesitated  to  Hatisfy  the  claims  for  the  reason,  among  others, 
that  it  was  apprehendejl  that  Uruguay  might  afterward  hold  Veneznela 
responsible  for  her  interest  in  the  matter.  **  You  will  consequently,"  said 
Mr.  Bnchanan.  **make  use  of  your  good  ofiBces  for  the  purpose  of  obtain- 
ing a  release  in  favor  of  Commodore  Danels,  and  also  in  favor  of  those 
citizens  of  the  United  States  who  were  interested  in  the  prizes  made  by 
Xa  Conatancia  and  La  Fortuna/^  These  instructions  were  not  published 
and  were  unknown  to  the  commission  at  Guayaquil.  They  were  presented 
to  the  mixed  commission  under  the  convention  between  the  United  States 
and  Venezuela  of  December  5,  1885. 
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States,  or  against  the  citizens,  people,  or  inhabitants  of  said 
United  States,  or  against  the  property  of  any  of  the  inhab- 
itants, of  any  of  them,  from  any  Prince  or  State  with  which 
the  said  United  States  shall  be  at  war. 

"*Nor  shall  any  citizen,  subject,  or  inhabitant  of  the  said 
United  States  apply  for  or  take  any  commission  or  letters  of 
marque  for  arming  any  ship  or  ships  to  act  as  privateers 
against  the  subjects  of  His  Catholic  Majesty,  or  the  property 
of  any  of  them,  from  any  Prince  or  State  with  which  the  said 
King  shall  be  at  war.  And  if  any  person  of  either  nation 
shall  take  such  commissions  or  letters  oi  marque,  he  shall  be 
punished  as  a  pirate.' 

*<But  not  only  in  what  he  did,  but  also  in  the  manner  of 
doing  it,  John  Clark  violated  the  laws  of  his  country,  whose 
interference  and  assistance  he  now  invokes  to  re'alize  the  profits 
of  his  piracy.  By  augmenting  the  force  of  his  armed  vessels 
at  the  port  of  Baltimore  he  plainly  and  directly  offended 
against  the  act  of  Congress  passed  in  1794,  and  revised  and 
reenacted  in  1819,  by  which  it  is  declared  to  be  a  misdemeanor 
for  any  person  within  tlie  jurisdiction  of  the  United  States  to 
augment  the  force  of  any  armed  vessel  belonging  to  one  foreign 
power  at  war  with  another  power,  with  Avhora  the  United 
States  are  at  peace;  or  to  prepare  any  military  expedition 
against  the  territory  of  any  foreign  nations  with  whom  they 
are  at  peace;  or  to  hire  or  enlist  troops  or  seaman  for  foreign 
military  or  naval  service;  or  to  be  concerned  in  fitting  out  any 
vessel  to  cruise  or  commit  hostilities  in  foreign  service  against 
a  nation  at  peace  with  them,  &c.,  &c. 

"The  principle  which  underlies  such  enactments  and  treaty 
stipulations  was  forcibly  stated  by  Mr.  Thomas  Jefferson,  in 
his  letter  of  17  June  1793  to  Mr.  Genet:  ^By  our  treaties,'  he 
says,  'with  several  of  the  belligerent  powers,  which  are  a  part 
of  the  laws  of  our  land,  we  [the  United  States]  have  estab- 
lished a  state  of  peace  with  them.  But  without  appealing  to 
treaties,  we  are  at  peace  with  them  all  by  the  law  of  nature; 
for,  by  nature's  law,  man  is  at  peace  with  man,  till  some 
aggression  is  committed,  which,  by  the  same  law,  authorizes 
one  to  destroy  another,  as  his  enemy.  For  our  citizens,  then, 
to  commit  murders  and  depredations  on  the  members  of  nations 
at  peace  with  us,  or  to  combine  to  do  it,  appeared  to  the  Ex- 
ecutive •  •  •  as  mucTi  against  the  laws  of  the  land  as  to 
murder  or  rob,  or  combine  to  murder  or  rob,  its  own  citizens.' 
(See  Lawrence's  Wheaton,  p.  728.) 

"What  right,  under  these  circuniJ^t^nces,  has  Captain  Clark, 
or  his  representatives,  to  call  upon  the  United  States  to  enforce 
his  claim  on  the  Colombian  republics!  Can  he  be  allowed,  as 
far  as  the  United  States  are  concerned,  to  profit  by  his  own 
wrong!  Nemo  ex  suo  delicto  meliorem  suam  conditionem  facit 
He  has  violated  the  laws  of  our  land.  He  has  disregarded  sol- 
emn treaty  stipulations.  He  has  compromised  our  neutrality. 
He  has  committed  depredations  against  two  nations  with 
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which  we  were  at  peace.  He  has  made  himself  liable  to  be 
prosecuted  aud  punished  as  a  pirate;  and  now  he  presents  him- 
self before  our  government  Avith  the  request  to  collect  for  him 
the  proceeds  of  his  misdemeanors.  Will  our  government,  by 
doing  so,  offer  a  reward  to  evil  doers  for  the  violation  of  its 
own  laws  and  treaties?  What  would  be  the  object  of  enact- 
ing penal  laws,  if  their  transgression  were  to  entitle  the 
offender  to  a  premium  instead  of  a  punishment!  I  agree  with 
the  attorneys  for  the  claimants  that  it  would  perhaps  not 
become  Colombia  to  make  this  defense,  alter  having  committed 
an  outrage  against  the  rights  of  Captain  Clark.  But  I  do  not 
look  upon  Colombia  as  interposing  these  objections.  I  hold  it 
to  be  the  duty  of  the  American  Government  and  my  own  duty 
as  commissioner  to  state  that  in  this  case  Mr.  Clark  has  no 
standing  as  an  American  citizen.  A  party  who  asks  for  re- 
dress must  present  himself  with  clean  hands.  His  cause  of 
action  must  not  be  based  on  an  offense  against  the  very 
authority  to  whom  he  appeals  for  redress.  It  would  be  against 
all  public  morality,  and  against  the  policy  of  all  legislation,  if 
the  United  States  should  uphold  or  eiftleavor  to  enforce  a  claim 
founded  on  a  violation  of  their  own  laws  aud  treaties,  and  on 
the  i^erpetration  of  outrages  committed  by  an  American  citi- 
zen against  the  subjects  and  commerce  of  friendly  nations. 
As  an  Uruguayan  claim,  this  case  would  be  entitled  to  the 
most  favorable  consideration  of  the  then  Colombian  republics. 
But  it  is  not  and  can  not  be  an  American  claim.  As  the 
American  commissioner,  I  could  not  sanction,  uphold,  aud 
reward  indirectly  what  the  law  of  my  country  directly  prohib- 
its. Qiiod  directo  fieri  prohibetur  etiam  dicitur  'prohibitum  per 
indirectum.  He  Avho  engages  in  an  expedition  prohibited  by 
the  laws  of  his  country  must  take  the  consequences.  He  may 
win  or  he  may  lose.  But  that  is  his  own  risk;  he  can  not,  in 
case  of  loss,  seek  indemnity  through  the  instrumentality  of 
the  government  against  which  he  has  offended.  For  this  rea- 
son it  is  the  customary  practice  of  nations  nowadays,  upon 
the  breaking  out  of  a  war  between  two  foreign  countries,  to 
warn  their  subjects  not  to  take  part  in  it,  on  either  side,  as  by 
doing  so  they  would  forfeit  their  right  to  the  protection  of 
their  home  government.  Such  neutrality  laws  and  proclama- 
tions are  but  reiterations  of  a  plain  principle  of  natural  law. 
"It  is  alleged,  however,  that  the  Government  of  the  United 
States  has  made  this  claim  its  own  by  presenting  it  on  former 
occasions  to  the  three  Colombian  republics  and  urging  its 
recognition.  Granting  this  to  be  sb,  1  do  not  believe  that  the 
members  of  this  commission  are  bound  by  what  action  their 
governments  may  have  taken  on  former  occasions  in  each 
individual  case.  If  it  were  so,  there  would  have  been  no  need 
of  establishing  a  mixed  commission,  instead  of  which  the  two 
governments  should  have  referred  these  claims  at  once  to  the 
arbitration  of  a  third  party.  Governments,  like  individuals, 
are  not  infallible,  o-nd  if  the  Gov^mmewt  of  the  United  States 
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ever  encouraged  or  adopted  this  claim,  I  have  no  doabt  it 
would  reconsider  the  view  it  then  took  of  the  question,  if  the 
case  should  again  be  submitted  to  its  examination.  The 
present  policy  of  the  United  States  toward  their  Spanish- 
American  neighbors  is  one  of  the  most  scrupulous  good  faith 
and  justice.  While  ever  ready  and  vigilant  to  protect  the 
rights  and  interestsof  American  citizens  wheresoever  or  against 
whomsoever  it  may  be,  the  United  States  will  not  oppress 
their  sister  republics  with  extravagant  demands  or  unjust 
exactions.  The  spirit  which,  in  times  now  passed,  occasion- 
ally led  to  misunderstandings  between  the  republic  of  the 
North  and  those  of  the  Latin  race  hits  since  died  away,  and  its 
revival  has  been  rendered  impossible  by  the  removal  of  its 
cause  through  the  great  events  of  the  last  four  years. 

"These  observations  I  have  deemed  it  necessary  to  add,  as 
great  stress  has  been  laid  by  the  attorneys  for  the  claimants 
on  the  action  of  former  administrations  with  refereuce  to  this 
and  similar  cases.  With  this,  I  believe,  I  have  sufficiently 
explained  the  reasons  why,  in  my  opinion,  our  decision  should 
be  against  the  claimants/' 

Hassaurek,  commissioner,  for  the  commission,  Augusts,  1865;  caaosof  the 
Good  Return  and  the  Medea^  convention  between  the  United  States  and 
Ecuador  of  November  25,  1862. 

Colombian  Commia-      gj^  Frederick  Bruce  delivered  the  following 
gion:  Opinion  of  ^,^:,||^«. 
Sir  Frederick  Brace.    ^ 

"These  claims  for  the  proceeds  of  captures  made  by  Amer- 
ican citizens  commanding  privateers  under  commissions  given 
them  by  Artigas,  the  chief  of  the  Banda  Oriental,  and  of  which 
they  were  violently  deprived  by  the  authorities  of  Venezuela, 
are  presented  under  the  convention  as  claims  of  American  cit- 
izens against  the  United  States  of  Colombia.  The  nationality 
of  the  parties  is  not  disputed;  but  a  question  of  great  impor- 
tance arises  as  to  the  jurisdiction  of  this  commission  to  enter- 
tain them  under  the  peculiar  circumstances  of  their  origin  as 
^(tlaims  of  American  citizens'  in  the  sense  in  which  these  words 
are  used  in  the  convention.  Upon  this  preliminary  point  I 
proceed  to  give  my  opinion. 

"It  is  to  be  borne  in  mind  that  the  commanders  of  these  ves- 
sels did  not  wage  war  by  virtue  of  any  right  they  possessed  as 
American  citizens  to  engage  in  hostile  operations.  On  the  con- 
trary, the  United  States  of  America  were  neutral  in  the  conflict. 
Nocommission or  authority  wasorcould  have  been  given  to  them 
by  the  United  States  to  carry  on  hostilities  against  Spain  and 
Portugal,  and  as  American  citizens  they  would  have  been  liable 
to  a  charge  ot*  piracy  or  robbery  on  the  high  seas  if  they  had 
not  been  able,  by  producing  the  ('ommission  of  a  belligerent 
power,  to  justify  the  captnres  they  had  made  on  the  high  seas 
of  vessels  belonging  to  the  countries  with  which  that  power 
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was  at  war.  The  neutrality  of  a  nation  in  a  war  waged  be- 
tween other  powers  renders  obligatory,  according  to  the  law 
of  nations,  the  observance  of  neutrality  on  every  citizen  form- 
ing part  of  its  body  politic,  however  difficult  it  may  be  for  its 
government  to  enforce,  by  municipal  statutes,  on  the  individual 
members  of  the  community  a  conformity  with  the  duties  thus 
assured  by  it.  The  acts,  therefore,  out  of  which  these  claims 
arise  can  not  be  considered  by  an  international  commission  in 
any  other  light,  when  committed  by  citizens  of  the  United 
States  as  such,  than  as  unjustifiable  outrages  on  the  persons 
and  property  of  the  subjects  of  friendly  nations,  and  the  qual- 
ity of  American  citizenship,  which  it  is  necessary  to  invoke  in 
order  to  bring  these  claims  within  the  8cx)pe  of  the  constitution, 
operates  as  a  fatal  bar  to  their  admission. 

''I  may  observe  further  that  as  these  captures  were  made 
under  the  liag  of  the  Banda  Oriental,  and  by  virtue  of  the 
authority  conferred  on  the  captors  by  the  commissions  they 
held  from  that  republic,  the  titles  to  the  prizes  vested  in  that 
republic,  the  ultimate  disposal  of  the  proceeds  being  a  matter 
of  contract  between  her  and  the  officers  she  employed  in  cap- 
turing them.  The  insult  and  injury  complained  of  were  done 
to  her  flag  and  to  her  authority  as  a  legitimate  belligerent. 
She  was  responsible  to  the  world  for  the  proceedings  of  these 
privateers,  and  upon  her  exclusively  devolved  the  right  of 
protecting  them  in  the  exercise  of  their  rights  as  recognized 
vessels  of  war.  The  Government  of  Venezuela  could  not  have 
resisted  a  demand  for  redress,  put  forward  by  her  in  these 
cases,  by  alleging  that  the  commanders  of  these  privateers 
were  not  natives  of  the  Banda  Oriental,  nor  did  that  fact  in 
any  degree  weaken  her  right  to  demand  restitution  or  indem- 
nity, or  their  right  to  their  share  in  the  indemnity  when 
obtained  from  the  government  which  had  seized  the  prizes 
witliout  legitimate  cause.  Had  Clark  or  Danels  been  natives 
of  the  Banda  Oriental,  they  would  have  had  no  other  channel 
for  redress  of  the  acts  complained  of  but  that  afforded  by  the 
government  of  that  republic.  Considering,  however,  the  light 
in  which  privateering  expeditions,  organized  in  neutral  coun- 
tries, are  looked  upon,  the  reeognition.of  the  right  of  these  par- 
ties to  claim  as  American  citizens  would  lead  to  what  would  seem 
a  singular  and  startling  result.  An  officer  in  arms  for  his  native 
country  would  have  no  redress  except  through  his  national 
authority  for  the  violation  of  his  rights  in  waging  war;  wherea>s 
a  foreigner,  taking  part  in  a  contest  which  did  not  concern  him, 
would  be  able  to  \\\wo\q  first  the  assistance  of  the  government 
he  served  and  from  which  he  derived  his  authority,  and 
secondly^  if  it  failed  or  was  unable  to  obtain  satisfaction  for 
him,  he  might  claim  the  protection  and  support  of  his  own 
government  in  making  good  his  demands,  although  he  had 
been  engaged  in  defiance  of  its  declarations  founded  on  the 
clearest  obligations  of  international  law  in  carrying  on  war 
against  nations  with  whom  that  government  was  at  peace. 
5627— Vol.  3 39 
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"  It  is  sought,  however,  to  remedy  this  defect  as  to  jurisdiction 
by  a  reference  to  the  correspondence  of  the  charge  d'affaires 
of  the  United  States  at  Bogota,  and  to  the  proposed  agree- 
ment entered  into  by  Mr.  King  for  the  settlement  of  the 
Danels  claim.  In  estimating  the  precise  weight  to  be  given  to 
the  dispatches  of  the  United  States  charge  d'att'aires,  it  is  to 
be  recollected  that  the  claimants  are  undoubtedly  American 
citizens,  and  that  upon  the  facts  stated  in  their  memorials  a 
case  of  injustice  and  wrong  is  made  out  on  their  behalf.  It  is 
the  habit  of  diplomatic  agents  under  these  circumstances, 
influenced  by  a  natural  feeling  for  their  countrymen,  and  by 
equitable  considerations,  to  bring  such  cases  to  the  notice  of 
the  government  liable,  and  to  lend  their  aid  in  the  settlement 
of  them.  But  it  is  impossible  to  maintain  that  the  mere  pres- 
entation of  a  claim  by  a  diplomatic  agent  binds  his  own  gov- 
ernment to  insist  upon  it  by  all  the  means  which  on  behalf  of 
a  claim  recognized  as  valid  and  unobjectionable  it  is  authorized 
to  employ;  still  less  can  the  reception  of  these  notes  by  the 
government  to  which  they  are  addressed  be  construed  into  an 
admission  of  the  validity  of  a  claim,  or  into  a  waiver  of  any 
objections  to  it,  that  may  exist  on  the  ground  of  jurisdiction 
or  otherwise. 

**  The  articles  of  agreement  entered  into  by  Mr.  King,  charg6 
d'affaires  of  the  United  States,  and  Mr.  Prata,  secretary  for 
foreign  relations  of  Kew  Granada,  contain  an  ofl'er  on  the  part 
of  New  Granada  to  compensate  Danels,  an  American  citizen, 
for  such  proportionate  part  of  his  losses  as  is  assumed  by  her 
in  virtue  of  the  repartition  of  common  debt  between  the  re- 
publics, and  acknowledge  her  obligation  to  pay  $50,000  to  him 
in  certain  public  stocks.  This  agreement,  which  was  in  the 
nature  of  a  voluntary  offer  to  settle  a  claim  admitted  by  New 
Granada  for  tlie  sake  of  peace  and  for  the  preservation  of 
harmony  and  good  understanding  between  the  two  countries, 
not  having  been  accei)ted  on  behalf  of  the  other  parties  inter- 
ested, can  not  be  held  to  confer  upon  them  any  new  right  or 
to  debar  New  Granada  in  the  present  discussion  of  this  claim 
from  taking  advantage  of  such  objections  as  are  suggested  by 
the  circumstances  of  the  case  to  the  admission  of  it  by  this 
commission.  II ad  the  agreement  been  completed  and  a  per- 
fetit  contract  created,  or  a  compromise  accepted  for  i>olitical 
considerations  entirely  extraneous  to  this  commission,  the  ful- 
filment of  which  was  afterwards  resisted,  the  commission  would 
have  been  bound  to  examine  whether  the  new  title  thus  consti- 
tuted in  favor  of  Danels  had  been  carried  out,  and  would  have 
been  relieved  from  going  behind  it  to  examine  into  the  merits 
of  the  case  or  into  the  principles  on  which  the  liability  of  New 
Granada  had  been  sustained.  But  in  the  absence  of  any  such 
contract  or  compromise  I  tim  clearly  of  opinion  that  the  cor- 
respondence cited  and  the  part  taken  by  the  Government  of 
the  United  States  in  endeavoring  to  effect  a  settlement  of  the 
claims  of  its  citizens  arising  out  of  the  unjustifiable  proceed- 
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ings  of  the  Venezuelan  authorities  against  the  sovereign  rights 
and  interests  of  the  Banda  Oriental  are  insufficient  to  absolve 
the  commission  from  examining  whether,  consistently  with  the 
principles  of  international  law,  they  can  or  not  assume  juris- 
diction over  them. 

"jSTor  does  the  renunciation  executed  by  the  Republic  of 
Uruguay,  which  is  confined  to  the  waiver  of  any  fiscal  inter- 
ests she  might  claim,  affect  the  rights  of  these  parties  to  her 
support  or  confer  upon  the  United  States  any  further  title  as 
against  the  offending  republic  than  she  previously  possessed. 

''  In  conclusion,  I  may  state  that  it  is  a  matter  of  great  satis- 
faction to  Tne  in  rejecting  these  claims- for  want  of  jurisdiction, 
to  observe  that  the  contrary  conclusion,  arrived  at  by  my  dis- 
tinguished predecessor  under  the  first  commission,  is  expressed 
in  terms  which  show  that  his  mind  was  by  no  means  free  of 
doubt  on  the  question ;  while,  on  the  other  hand,  I  am  supported 
on  the  general  question  of  principle  by  the  decision  of  Mr. 
Hassaurek,  delivered  in  the  cases  of  the  Medea  and  the  Oood 
Eeturn,  presented  to  him  by  the  Ecuadorian  commission,  whose 
most  able  exposition  of  the  principles  of  public  law,  which 
should  guide  a  mixed  commission  in  such  cases,  I  beg  to  incor- 
porate with  this  opinion,  as  expressing  more  in  detail  and  in  far 
better  language  than  my  own  the  grounds  of  my  conclusion." 

Sir  Frederick  W.  A.  Brace,  umpire,  May  14,  1866;  cases  No.  175,  La  Con- 
aiancia;  No.  186,  Good  Return;  No.  177,  Medea;  No.  178,  John  D.  Danels, 
convention  between  the  United  States  and  Colombia  of  February  10, 1864. 

Mr.  Findlay,  for  the  commission  under  the 

VeneiueUn  Commi»-  convention  between  the  United  States  and 

rion:  Opinion  of  yenezuela,  of  December  5, 1885,  deUvered  the 

ICr.  Findlay.  '  77 

following  opinion : 

^^The  great  question  in  these  cases  is  whether,  assuming 
the  lawfulness  of  Captain  Clark's  commission,  issued  by  the 
Oriental  Banda,  and  the  unjustifiable  snatching  of  the  prey 
from  his  talons  by  Commander  Joly  of  the  Colombian  navy, 
the  claim  can  be  supported  before  a  tribunal  like  this,  and 
restitution  decreed,  without  a  violation  of  the  principles  of 
sound  international  law  and  morality.  It  is  admitted  that  the 
courts  of  the  United  States  would  have  been  bound  to  order  a 
restitution  of  the  vessels  to  their  proper  owners  had  they  been 
brought  within  the  jurisdiction  of  that  country.  This  was  the 
ruling  in  many  similar  cases  of  contemporaneous  date,  tnost  of 
which  are  cited  in  the  brief  of  the  learned  counsel  for  the  last- 
mentioned  claimants,  but  the  law  of  which  was  laid  down  with 
great  clearness  and  force  by  the  Supreme  Court  in  the  earlier 
case  of  Talbot  v.  Jaiisen^  in  3  Dal.  p.  133. 

"  While,  however,  it  is  conceded  that  the  courts  of  the  United 
States  would  be  bound  to  respect  and  enforce  the  neutral  obli- 
gations of  the  country,  in  any  case  of  seizure  arising  out  of  the 
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acts  of  one  of  its  citizens,  nnder  color  of  a  forei^  commission, 
it  is  contended  that  when  a  controversy  originates  in  a  tres- 
pass of  this  kind,  bat  does  not  concern  the  neutral  who  has 
been  injured,  but  only  the  wrongdoer  in  his  relations  to  a  third 
party,  who  quoad  him  is  a  tort  feasor  also,  then  the  principle 
does  not  apply,  and  there  would  be  no  impropriety  in  the  United 
States  enforcing  the  claim ;  although  in  doing  so  it  must  neces- 
sarily sanction  a  breach  of  its  own  laws  and  the  law  of  nations 
and  violate  solemn  treaty  stipulations. 

"It  is  to  be  observed  that  this  is  not  the  view  of  the  learned 
counsel  who  represents  the  United  States  in  these  cases,  and 
who  seeks  to  establish  the  responsibility  of  Venezuela  upon  the 
ground  that  she  has  recognized  and  admitted  the  claim  and  is 
estopped  from  disputing  its  validity  or  claiming  exoneration 
by  reason  of  the  turpitude  of  the  original  seizure.  With  these 
elements  out  of  the  case  we  did  not  understand  him  as  con- 
tending that  the  United  States  could  prosecute  a  claim  of  this 
character  without  at  the  same  time  involving  itself  in  the 
admission  that  a  violation  of  its  laws  and  of  the  international 
law,  founded  upon  the  strict  observance  of  neutrality  as  the 
groundwork  of  the  peace  of  nations,  were  matters  not  worth 
considering  in  such  a  controversy. 

*'lt  will  be  admitted  that  Venezuela  has  no  concern  with  the 
question  whether  the  United  States  holds  a  strict  or  a  slack 
rein  in  the  enforcement  of  its  laws  in  any  matter  between  it 
and  some  third  party  or  its  own  citizens,  and  that  it  does  not 
lie  in  her  mouth  to  set  up  as  against  one  of  these  citizens  a  plea 
of  turpitude  founded  on  a  breach  of  these  laws,  and  especially 
as  an  excuse  for  the  nonpayment  of  money  which,  as  between 
her  and  that  citizen,  she  had  no  right  to  appropriate  in  the  first 
instance  and  has  no  right  now  to  withhold. 

''  Captain  Clark  was  either  a  citizen  of  the  United  States  or 
a  citizen  of  the  Oriental  Banda,  or  he  was  a  citizen  of  both 
countries.  To  have  any  standing  before  this  commission  he 
must  have  been  a  citizen  of  the  United  States.  If  he  was  a 
citizen  of  the  United  States,  however,  he  could  not  have  been 
a  citizen  of  the  Oriental  Banda,  unless  he  can  claim  a  double 
citizenship  of  both  countries. 

"  Treating  him  as  a  citizen  of  the  United  States  pure  and 
simple,  he  was  clearly  a  violator  of  its  laws  and  the  law  of 
nations  when  he  captured  on  the  high  seas  the  property  of 
persons  who  were  at  peace  with  the  United  States,  and  as  such 
violator  could  have  no  hearing  in  the  courts  of  the  United 
States,  and  certainly  can  have  none  before  this  tribunal. 

"As  a  citizen  of  the  Oriental  Banda,  disentangled  from  other 
ties  of  allegiance,  he  is  excluded  from  presenting  his  claim 
here  by  the  express  terms  of  the  treaty,  which  only  covers 
claims  of  citizens  of  the  United  States.  Unless,  therefore,  a 
man  may  lawfully,  at  one  and  the  same  time,  be  a  citizen  of 
two  countries,  with  the  right  to  claim  the  protection  of  either, 
in  consideration  of  the  allegiance  he  owes  to  each,  without 
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reirard  to  the  eontradictious  and  absnrdities  which  such  an 
auoinalous  dual  relation  involves,  the  case  of  Captain  Clark 
must  be  dismissed.  The  petition  of  E.  J.  D.  Cross,  adm'r  d.  b.  n., 
c.  t  a.y  of  the  estate  of  John  Clark,  alleges  substantially  that 
he  was  a  naturalized  citizen  of  the  Oriental  Banda.  It  is  a 
concession  in  the  case  that  he  was  born  a  citizen  of  the  United 
States.  Now,  could  he  be  both — a  citizen  of  the  Oriental 
Banda  for  the  purpose  of  escaping  a  penalty,  prescribed  by  the 
law  of  the  country  of  his  nativity,  for  a  violation  of  its  neu- 
trality, and  at  the  same  time  a  citizen  of  that  same  country 
after  the  very  offense  was  committed — for  the  purpose  of  giv- 
ing him  a  standing  before  a  commission  organized  to  hear 
claims  of  its  citizens  with  the  ulterior  purpose  of  obtaining 
the  fruits  of  his  wrong  doing!  Upon  this  hypothesis  he  leaves 
the  United  States  with  no  intention  of  renouncing  his  allegi- 
ance, and  yet  at  the  same  time  with  the  intention  of  doing  so. 
He  becomes  a  naturalized  citizen  of  the  one  country  with  the 
full  purpose  and  determination  of  remaining  a  native  citizen 
of  the  other.  He  expatriates  himself  and  yet  does  not  expatri 
ate  himself;  he  is  naturalized  and  yet  not  naturalized.  He 
bears  a  commission  which  the  Oriental  Banda  has  a  right  to 
issue,  but  in  what  character,  as  citizen  of  that  country  or  of 
the  United  States  t 

"  When  he  captured  the  Medea  and  the  Reina  de  dos  Marea^ 
was  he  a  citizen  of  the  United  States,  or  of  the  Oriental  Banda. 
or  bothf  If  he  was  a  citizen  of  the  United  Stctes  it  would 
have  been  its  duty  to  protect  him  in  his  captures  and  wrest 
them  out  of  the  possession  6f  Commander  Joly,  and  wrest 
them,  too,  not  for  the  purpose  of  restoring  them  to  their 
owners,  but  to  establish  the  right  and  possession  of  Captain 
Clark.  In  doing  so,  if  such  a  thing  were  conceivable,  the 
United  States  would  have  protected  an  offender  against  its 
laws,  and  at  the  same  time  involved  itself  in  war  with  both 
Spain  and  Portugal.  No  one  pretends  that  any  attempt  on 
the  part  of  the  United  States  to  support  the  claim  of  Captain 
Clark  at  the  time  would  have  involved  it  in  absurdities  and 
serious  consequences  less  extreme.  On  the  other  hand,  if  the 
captain  was  a  citizen  of  the  Oriental  Banda,  proceeding  under 
a  letter  of  marque  regularly  and  lawfully  issued  by  that  coun- 
try, then  it  is  clear  that  the  United  States  owed  him  no  duty, 
and  that  he  must  look  to  the  country  of  his  adoption  for 
whatever  protection  he  required.  The  idea  that  at  one  and 
the  same  time  he  could  accept  and  hold  this  commission  as  a 
citizen  of  both  countries  is  simply  preposterous. 

**Again  the  burden  of  proof  is  on  Captain  Clark,  or  those 
claiming  under  him,  to  establish  the  fact  of  his  expatriation, 
as  a  man  must  be  a  citizen  of  some  country,  and  can  not  be 
an  irresponsible  nondescript,  such  as  a  citizen  of  the  world, 
without  the  rights  and  corres|)onding  obligations  which  spring 
from  an  established  political  status.  He  will  be  presumed  to 
be  a  citizen  of  the  country  which  has  given  him  birth  until  ho 
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has  established  by  satisfactory  evidence  the  fact  of  his  natural- 
ization and  adoption  as  a  citizen  of  some  other  country.  Until 
this  is  done,  and  the  fact  of  his  expatriation  satisfactorily 
demonstrated,  he  can  not  escape  the  cx)n8equences  of  the  vio- 
lation of  the  laws  of  the  country  from  which  he  has  emigrated, 
nor  can  that  country  escape  responsibility  for  his  acts.  He 
may  go  so  far  as  to  take  an  oath  of  allegiance  to  another  sov- 
ereignty, and  then  accept  its  commission,  and  yet  not  lose  his 
character  as  citizen  of  the  LTnited  States,  so  as  to  be  amenable 
to  its  laws.  (Talhot  y.  Jansen.)  Now,  in  this  case  it  is  con- 
tended, on  the  one  hand,  by  the  representatives  of  Adams,  the 
assignee  of  one-fourth  of  this  claim,  that  Olark  was  born  a 
citizen  of  the  United  States,  made  the  captures  as  such,  and 
died  still  bound  by  the  ties  of  allegiance  to  his  native  country. 
On  the  other  hand,  to  escape  the  consequences  of  this  dilemma, 
his  own  immediate  representatives  set  up  the  claim  that  he  was 
a  citizen  of  the  Oriental  Banda;  but  in  doing  so,  plainly  put 
themselves  out  of  court,  or  rather  erect  an  insuperable  bar 
that  prevents  them  from  getting  in.  The  dilference  in  the 
attitude  of  the  respective  claimants  is,  that  one  class  secure 
a  loous  standiy  by  the  requisite  jurisdictional  averment,  but  in 
the  course  of  the  proceedings .  commit  suicide,  whereas,  the 
other  class  do  not  so  much  as  cross  the  threshold  of  the  court. 
"It  was  contended  that  the  United  States  had  adopted  this 
claim,  and  in  a  long  course  of  diplomatic  correspondence  main- 
tained its  validity  against  Venezuela,  and  that  by  so  doing, 
whatever  turpitude  affected  the  original  transaction  as  be- 
tween it  and  Clark,  had  been  cleanseid  and  condoned,  and  as 
it  was  the  only  party  which  could  justly  complain  of  his  acts, 
the  condonation  had  the  effect  of  a  full  pardon  and  restored 
him  to  all  his  rights,  more  especially  as  against  Venezuela, 
which  had  appropriated  his  property  by  the  strong  hand  and 
without  the  slightest  color  of  claim.  Put  the  case,  then,  in  its 
strongest  light  and  assume  that  Clark,  on  his  return  to  the 
United  States,  had  been  prosecuted  for  a  violation  of  its  neu- 
trality laws  in  accepting  a  commission  to  depredate  upon  the 
commerce  of  a  country  with  which  the  United  States  were  at 
peace,  and  after  conviction  had  been  pardoned,  could  this  com- 
mission award  restitution  to  the  claimants  as  prayed!  Clearly 
not.  This  is  not  a  United  States  court,  in  which  the  pardon 
of  the  President  under  the  seal  of  the  United  States  could  be 
pleaded.  The  offense  in  this  case  was  not  a  mere  breach  of  the 
municipal  law  of  the  United  States  within  the  reach  of  the 
pardoning  power  of  the  Executive,  but  was  essentially  and 
distinctively  an  offense  against  the  law  of  nations,  beyond  the 
competence  of  any  power  to  pardon  or  condone.  It  is  an  ele- 
mentary principle  of  this  law  that  when  nations  are  at  peace 
all  their  citizens  and  subjects  are  at  peace,  and  viae  verm.  War 
involves  all  alike  in  a  common  hostility.  As  a  necessary  deduc- 
tion from  this  principle  the  right  to  make  war  is  vested  in  the 
sovereignty  and  is  taken  away  from  the  individual. 
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*^To  permit  the  individual  citizen  to  make  war  upon  a  for- 
eign citizen  or  subject  whenever  he  considered  himself  ag- 
grieved, would  be  destructive  of  the  peace  of  nations,  just  as 
in  the  same  sense,  though  on  a  much  more  limited  scale,  to 
X)ermit  each  member*of  society  to  take  the  law  in  his  own  hands, 
would  subvert  the  very  foundations  of  social  order.  Treaties 
and  municipal  laws  which  recognize  this  principle  are  only 
declaratory  or  expository  of  the  law  itself,  which  is  founded  in 
international  necessity. 

'*  When  Captain  Clark,  therefore,  sailed  in  the  La  Fortuna^ 
under  a  commission  which  authorized  him  to  prey  upon  the 
commerce  of  Spain  and  Portugal,  he  still  retaining  his  citi- 
zenship of  the  United  States,  which  was  at  peace  with  both 
of  these  countries,  he  was  embarked  on  a  cruise  which,  if  it 
did  not  constitute  him  a  pirate,  was  at  least  a  continuing 
trespass  in  violation,  not  only  of  the  law  of  his  own  country 
and  the  treaty  with  Spain,  but  of  the  law  of  nations. 

**  Had  he  been  arrested  and  taken  into  custody  by  the  Span- 
iards his  defense,  doubtless,  would  have  been  that  he  was  a 
citizen  of  the  Oriental  Banda,  and  jis  such  protected  by  his 
letter  of  marque.  He  certainly  would  have  made  no  attempt 
to  defend  upon  the  ground  that  he  was  a  citizen  of  the  United 
States,  for  the  moment  hfe  did  so  he  would  have  been  punish- 
able as  a  pirate  for  the  oil'ense  against  Spain  under  the  treaty 
between  that  country  and  the  United  States.  For  his  own 
l)rotection,  as  well  as  the  peace  of  nations,  it  was  absolutely 
necessary  that  his  status  should  have  been  defined  with  abso- 
lute precision. 

"  It  is  conceded  that  in  the  state  of  the  law  with  respect  to  ex- 
patriation, when  Captain  Clark  left  the  United  States  it  would 
have  been  impossible  for  him  to  have  renounced  his  allegiance 
to  that  country  in  accordance  with  any  prescribed  statutory 
mode,  for  the  reason  that  Congress  had  never  legislated  on 
the  subject.  And  yet,  still,  if  he  had  left  his  own  country 
for  a  lawful  purpose,  and  with  the  deliberate  design  of  being 
naturalized  in  another,  and  in  good  faith,  evidenced  by  con- 
tinued residence,  had  become  a  citizen  of  the  country  to  which 
he  had  emigrated,  it  is  not  doubted  that  as  to  all  acts  subse- 
quent to  his  naturalization  he  would  be  treated  as  a  citizen  of 
the  country  of  his  adoption.  But  he  not  only  failed  to  demon- 
strate his  expatriation  by  such  open  and  accepted  tokens  as 
were  available  to  him,  but  tlie  claim  now  set  up  by  his  repre- 
sentatives is,  that  it  was  not  his  intention  to  expatriate  him- 
self at  all;  that  he  never  removed  his  family  from  the  United 
States;  that  they  continued  to  reside  in  the  city  of  Baltimore, 
and  that  he  also  resided  there  except  when  holding  a  commis- 
sion in  a  foreign  service.  The  brief  of  the  learned  counsel  for 
the  Adams  claimants  says,  on  p.  17,  that — 

*'*It  is  incontestable  that  Captain  Clark  was  a  native  citi- 
zen of  the  United  States  residing  in  Baltimore  all  his  lifetime 
except  for  the  two  brief  periods  before  referred  to,  and  the 
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time  he  was  on  the  high  seas  under  a  commission  from  Presi- 
dent Artigas.' 

"  Then,  lor  the  purpose  of  showing  that  he  was  treated  as  a 
citizen  of  the  UnitiBd  States,  notwithstandiug  his  ac<!eptance 
of  service  under  another  flag,  the  case  of  the  Bella  Corunnes 
in  6  W.  p.  152,  is  cited.  In  that  case  there  was  another  Bal- 
timorean,  Captain  Barnes,  who  commanded  the  privateer,  the 
Fuyerredon,  bearing  the  flag  of  the  Buenos  Ayrean  Kepublic 
He  had  assumed  the  character  of  a  citizen  of  the  power  that 
had  commissioned  him;  captured  the  Bello  Corunnes,  a  vessel 
belonging  to  Spaniards,  otf  the  southwest  coast  of  Cuba,  and 
which,  in  a  pretended  endeavor  to  reach  a  port  in  the  Uiiited 
States,  was  stranded  on  Block  Island.  There  were  three 
classes  of  claimants  who  intervened  in  the  proceefling  insti- 
tuted in  the  United  States  court  for  the  condemnation  of  the 
vessel  for  a  violation  of  the  trade  laws  of  the  United  States. 

** These  were,  the  Spanish  consul  for  the  owners;  the  salvors; 
and  Captain  Barnes,  as  the  captor;  and  the  court,  in  speaking 
of  the  latter's  claim,  after  showing  that  the  Puyerredon  was 
American  owned,  says:  'But  they  are  also  of  the  opinion  that 
she  must  be  held  to  be  American  commanded,  since  even  if 
the  doctrine  could  be  admitted  that  a  man's  allegiance  may  be 
put  off  with  his  coat,  it  is  very  clear  that  Mr.  Barnes's  citizenship 
is  altogether  in  fraud  of  the  laws  of  his  own  country.' 

'*Then  is  added  the  paragraph  quoted  in  the  brief:  ^His 
family  has  never  been  removed  from  Baltimore,  and  his  home 
has  been  always  either  there  or  upon  the  ocean.' 

*'It  will  be  observed  that  Captain  Barnes,  clearly  perceiving 
that  his  claim  to  recovery  could  only  be  founded  on  his  citizen- 
ship of  Buenos  Ayres,  claimed  in  that  character  and  right 
only,  just  as  in  the  present  case  the  immediate  representatives 
of  Captain  Clark,  differing  from  the  representatives  of  his 
assignee,  Adams,  claim  that  their  ancestor  was  a  citizen  of  the 
Oriental  Banda.  In  all  probability  the  cases  of  Clark  and 
Adams,  with  respect  to  citizenship,  were  precisely  the  same. 
Both  were  citizens  of  the  United  States  by  birth,  and  both  had 
a  merely  colorable  citizenship  of  another  country,  and  both,  to 
repeat  the  language  of  the  court  just  cited,  were  making  use 
of  it,  '  in  fraud  of  the  laws  of  their  own.'  The  argument  of  the 
learned  counsel  is  addressed  altogether  to  the  point  of  estab- 
lishing Clark's  citizenshij)  of  the  United  States,  and  in  this 
connection  he  says  that  it  is  *  hardly  worth  an  argument  to 
demonstrate  the  absurdity  of  the  contention  *  •  *  that  a 
citizen  of  the  United  States  forfeits  his  citizenship  by  a  viola- 
tion of  its  laws.' 

"Having  established  this  point,  and  brought  Clark  within 
the  letter  of  the  treaty,  he  seems  to  forget  that  in  administering 
justice,  which  is  the  prime  function  of  this  commission,  there 
is  a  more  important  question  to  be  examined  than  Clark's  citi- 
zenship, and  that  is  the  character  of  the  claim  itself.    It  is  just 
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becaase  Clark  was  a  citizen  of  the  United  States,  and  in  that 
character  committed  acts  of  hostility  against  the  citizens  of 
another  country,  with  which  his  own  was  at  peace,  that  pre- 
vents us  from  considering  his  claim.  It  would  be  very  absurd 
indeed  to  hold  that  a  citizen  forfeited  his  citizenship  by  a  viola- 
tion of  the  neutrality  of  his  country,  but  it  is  quite  true  and 
proper  to  maintain  that  no  man  shall  invoke  or  receive  the  aid 
of  any  court,  municipal  or  international,  in  recovering  the 
fruits  of  his  own  wrongdoing. 

"  If  authority  is  needed  on  so  obvious  a  proposition,  founded 
alike  on  sound  law  and  sound  morality,  it  can  be  found  in  the 
case  of  the  Bella  Corunnes  just  cited. 

"  The  fact  that  the  defendant  against  whom  reclamation  is 
sought  is  a  wrongdoer  also  does  not  alter,  but  only  serves  to 
give  point  to  the  principle.  Admitting  to  the  fullest  extent 
that  Venezuela  or  Commander  Joly  was  a  Hagrant  trespasser 
in  depriving  Clark  of  his  captures,  that  the  commission  he 
received  was  regular  and  lawful  in  all  respects,  and  that  the 
Oriental  Banda,  under  whose  flag  he  sailed,  was  invested  with 
full  belligerent  rights,  among  which  privateering  was  unques- 
tionably one  at  the  time  of  these  occurrences,  the  stubborn  fact 
still  remains  that  Clark  himself,  the  party  through  whom  these 
claimants  derive  title,  was  a  flagrant  trespasser  also,  if  indeed 
a  harsher  term  might  not  be  justly  applied  in  characterizing 
his  spoliations.  It  is  not  necessary  for  Venezuela  to  make  the 
defense;  it  is  the  duty  of  the  court,  sua  sponte,  to  apply  the 
principle  whenever  the  record  discloses  a  fit  case  for  its  appli- 
cation.    (Oscanyan  v.  Anns  Co.,  103  IT.  S.,  p.  !i61.) 

"As  between  Venezuela  and  the  claimants,  outside  of  the 
duty  to  make  restitution  to  the  owners  in  the  case  of  the  vessel 
belonging  to  Portugal,  with  which  Venezuela  was  not  at  war 
when  the  capture  was  made,  there  is  a  strong  equity,  appeal- 
ing for  relief.  Venezuela  or  Colombia  was  at  war  with  JSpain, 
and  so  far  she  was  embarked  in  a  common  cause  with  the 
Oriental  Banda;  and  crippling  the  commerce  of  the  common 
enemy  helped  the  cause  of  both.  The  seizure  of  the  Medea,  a 
Spanish  vessel,  by  Joly,  under  these  circumstances  was  an 
ungenerous  act,  and  the  refusal  of  Venezuela  to  refund  the 
value  of  this  capture,  after  the  Oriental  Banda  had  waived 
whatever  claims  it  had  in  favor  of  Clark,  would  have  been  dis- 
honorable. But  Venezuela,  it  apiwitars,  has  actually  paid  the 
full  amount  of  both  claims,  although  the  parties  to  whom  i)ay- 
ment  was  made,  and  some  other  circumstances  connected  with 
her  conduct  in  the  matter,  have  been  made  the  subject  of  severe 
animadversion  by  the  representatives  of  the  United  States  at 
Caracas.  With  the  view  we  take  of  the  main  question  it  is 
not  necessary  to  discuss  this  branch  of  it.  Whether  payment 
was  made  or  not,  or  whether  Venezuela  is  bound  to  pay  what, 
as  to  a  part  of  the  claim,  "might  be  considered  a  debt  of 
honor,"  are  questions  quite  apart  from  any  matters  which,  we* 
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think,  are  proper  for  us  to  consider.  Captain  Clark  was  a  citi- 
zen of  Maryland,  as  well  as  of  the  United  States,  and  although 
his  rights  and  duties  with  reference  to  other  countries  are  to 
be  ascertained  and  established  by  his  character  as  a  citizen  of 
the  United  States,  which  is  the  sovereignty  of  external  com- 
munication in  that  dual  republic,  yet  still,  the  law  of  his  own 
State,  as  expounded  by  its  highest  court  in  a  case  similar  to 
bis  own,  ought  not  to  be  without  significance  and  effects  The 
case  of  Oill^  Trustee^  v.  Olivers  Executors  has  been  referred  to 
and  is  cited  by  counsel  in  his  brief,  p.  27.  It  is  reported  in  11 
H.  p.  620,  and  came  up  on  writ  of  error  from  the  court  of  ap- 
peals of  Maryland.  The  question  involved  was,  whether  a 
trnstee  in  insolvency  should  have  the  proceeds  of  a  certain 
award  made  by  the  Mexican  commission  under  the  convention 
of  1839,  in  favor  of  one  Goodwin,  or  whether  they  should  go 
to  the  executors  of  Oliver,  to  whom  he  had  made  an  assign- 
ment of  the  claim. 

"The  claim  originated  in  the  supply  of  muskets  and  muni- 
tions of  war  under  a  contract  with  General  Mina  by  the  Balti- 
more Mexican  Company,  executed  in  Maryland  in  1816. 
Goodwin  became  insolvent  in  1817,  and  Gill  was  appointed 
trustee  in  1837.  Under  the  laws  of  Maryland  all  the  property, 
rights,  and  credits  of  the  insolvent,  of  whatever  kind,  passed 
to  the  trustee.  The  Mexican  commission  made  its  award  in 
the  Goodwin  case  in  trust  for  the  parties  interested,  in  1839. 
In  the  mean  time  Goodwin  had  sold  the  claim  to  Oliver,  and 
died.  At  the  time  of  the  award,  therefore,  there  was  an  out- 
standing transfer  of  all  Goodwin's  property  as  of  the  date  1837 
in  Gill,  trustee,  and  a  sale  of  the  Mexican  claim  to  Oliver,  and 
the  question  was,  as  stated,  Who  should  have  the  money,  the 
trustee,  or  the  executors  of  Oliver,  who  had  died  before  the 
case  got  into  the  courts? 

''  For  some  reason  the  Maryland  court  failed  to  have  the 
case  reported ;  but  in  a  subsequent  case,  involving  the  same 
questions,  which  went  up  to  the  Supreme  Court  from  the  cir- 
cuit court  of  the  United  States,  it  appears  that  that  court  had 
the  record  of  the  former  case,  which  contained  the  decree  of 
the  Maryland  court,  before  them,  and  quote  from  it  as  follows: 

'* '  They  (that  is,  the  court  of  appeals  of  Maryland)  are  of 
the  opinion  that  the  entire  contract  (the  Mina  contract)  upon 
which  the  claim  of  the  appellee  (Gill,  the  trustee)  is  founded, 
is  so  fraught  with  illegality  and  turpitude  as  to  be  utterly  null 
and  void,  conferring  no  rights  or  obligations  upon  the  contract- 
ing parties  which  can  be  sustained  or  countenanced  by  any 
court  of  law  or  erjuity  in  this  State;  that  it  has  no  moral  obli- 
gation to  support  it,  and  that,  therefore,  under  the  insolvent 
laws  of  Maryland,  such  claim  does  not  pass  to  or  vest  in  the 
trustee  of  the  insolvent  debtor.' 

**  It  would  be  difficult  to  employ  much  stronger  language, 
and  yet  every  word  is  applicable  to  the  present  claim,  because 
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tlie  court  finds  all  this  illegality  and  turpitude  to  flow  from  a 
breach  of  neutral  duty.  The  case  referred  to  is  the  case  of 
McBlair  v.  Gibbs  (17  H.  249;  21  Curtis,  p.  479).  The  original 
case  of  Gill,  trustee,  etc.,  in  11  H.,  was  dismissed  for  want  of 
jurisdiction,  because  the  court  did  not  find  that  there  was  any 
question  involved  under  the  judiciary  acton  which  a  writ  of 
error  could  be  founded.  The  decision  of  the  Maryland  court 
was  thus  left  to  stand,  and  he  would  be  a  bold  man  who  would 
undertake  to  maintain  that  it  can  be  shaken,  either  on  princi- 
ple or  authority. 

**  It  is  well  known  that  the  chief  justice  (Taney)  did  not  agree 
with  his  brethren  as  to  the  jurisdiction  of  the  Supreme  Court, 
and  afterward  filed  an  elaborate  dissenting  opinion,  in  which 
he  reviewed  the  controversy  growing  out  of  the  Mexican  claims 
at  great  length.  In  the  course  of  this  opinion,  in  speaking  of 
the  action  of  the  commission  in  allowing  the  claims,  he  says: 

"*Of  course  it  was  their  duty  not  to  allow  any  claim  for 
services  rendered  to  Mexico  or  money  advanced  for  its  use  by 
American  citizens  in  violation  of  their  duty  to  their  own  coun- 
try or  in  disobedience  to  its  laws.  For  the  Government  would 
have  been  unmindful  of  its  own  duty«to  the  United  States  if  it 
had  used  its  power  and  influence  to  enforce  a  claim  of  that 
description  or  had  sanctioned  it  by  treaty.'  ( Williajns  v.  Oibbs^ 
17  H.  262,^  21  Curtis,  492). 

"  We  do  not  understand  that  the  observations  of  Justice 
Grier,  quoted  in  the  brief,  are  at  all  in  conflict  with  this  opinion 
of  the  chief  justice.  Doubtless  the  risks  taken  by  the  Mexican 
company,  in  Baltimore,  in  furnishing  military  supplies  to  Gen- 
eral Mina  ought  to  have  enhanced  the  justice  and  equity  of  its 
claims  against  the  netv  government  of  Mexico^  which  had  its 
origin  in  the  revolution  begun  by  Mina.  The  court,  as  we 
understand  it,  besides  making  what  was  an  extrajudicial  ut- 
terance, the  case  having  gone  ofl"  on  a  point  of  jurisdiction, 
only  means  to  say  that  the  Mexican  Government  in  182^  did 
a  very  proper  and  honorable  thing  in  recognizing  the  justice 
of  these  claims. 

"So  here  we  might  expre.>s  our  individual  opinions  that 
Venezuela  is  in  honor  bound  to  make  restitution,  provided,  of 
course,  she  has  not  already  done  so,  by  an  appropriation  for 
not  only  this  claim,  but  also  that  arising  out  of  the  seizure  of 
the  Portuguese  vessel.  But  we  have  said  enough  on  this  sub- 
ject, and  whatever  may  be  the  duty  of  Venezuela,  being  strongly 
of  the  opinion  that  the  claimants  have  no  standing  before  this 
commission,  their  petitions  will  be  dismissed  and  claims  re- 
jected.'' 

Findlay,  commisBioner,  for  the  oommission ;  The  liepreseniaUves  of  Cap^ 
tain  John  Clark  tt  al.  v.  Veneznelaj  Nos.  41, 43,  53,  and  62,  United  States  and 
Venezuelan  Claims  Commission,  convention  of  December  5, 1885. 
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2.  Contract  for  Military  Services. 

^^The  claim  presented  in  this  case  is  for  one 
Tonng's  Case,  year's  pay,  with  interest,  alleged  to  be  due  for 
the  services  of  Col.  Guilford  D.  Young,  as  an 
officer  in  the  Mexican  army.  *  *  •  At  an  early  period  of 
the  present  commission,  the  board  intimated  an  opinion  that 
this  claim  was  not  one  of  those  embraced  in  the  convention 
of  2  February  1848.  Since  that  time  the  counsel  of  the  claim- 
ants has  presented  an  elaborate  argument  in  support  of  the 
claim.  The  board,  after  a  careful  examination  of  the  argu- 
ment and  the  authorities  cited,  has  been  unable  to  arrive  at 
the  conclusion  that  it  is  a  valid  claim  under  the  treaty. 

'*  Colonel  Young  went  from  the  United  States  to  Mexico  in 
1816  for  the  purpose  of  aiding  the  Mexican  patriots  in  their 
struggle  for  independence.  He  accepted  a  commission  in  the 
Mexican  army,  and  after  about  twelve  months'  service  was  slain 
in  an  engagement  with  the  Spanish  forces.  The  claim  asserted 
by  his  family  for  compensation  for  his  services  was  one  which 
appealed  very  strongly  to  the  justice  and  gratitude  of  Mexico 
and  should  have  been  paid  without  hesitation.  The  board 
would  willingly  make  an  award  which  should  secure  to  them 
such  a  compensation  as  his  services  merited,  if  it  could  do  so 
without  a  violation  of  sound  principles. 

"The  interposition  of  the  United  States  has  frequently  been 
invoked  in  behalf  of  the  claim,  but  has  been  invariably  re- 
fused. The  minister  of  the  United  States  at  Mexico  was  sev- 
eral times  instructed  by  the  State  Department  to  use  his 
personal  influence,  unofficially,  to  secure  its  payment,  but  was 
cautioned  not  to  interpose  officially.  It  has  been  the  policy  of 
the  United  States  ever  since  the  adoption  of  the  Federal  Con- 
stitution to  observe  a  strict  neutrality  in  the  contests  of  all 
other  nations.  An  act  of  Congress  passed  as  early  as  1794 
(and  which  was  in  force  at  the  time  Colonel  Y^oung  entered  the 
Mexican  service)  made  it  a  highly  penal  oft'ense  for  any  citizen 
of  the  United  States  to  accept  and  exercise  a  commission 
to  serve  any  foreign  prince  or  state  in  war,  within  the  juris- 
diction of  the  United  States.  However  much  the  sympathies 
of  the  people  of  the  United  States  may  have  been  erdisted  in 
behalf  of  Mexico  in  her  struggle  for  independence,  their  duty 
to  Spain,  as  an  independent  nation,  and  their  own  well-defined 
policy  of  neutrality,  forbade  active  interference  in  the  contest. 
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"Colonel  Yoaiig,  by  accepting  a  commission  in  the  Mexican 
service  and  actually  engaging  in  the  war  then  in  progress,  for- 
feited all  claim  to  the  protection  of  his  own  government.  He 
lost,  for  the  time  being  at  least,  and  so  far  as  he  was  connected 
with  that  service,  the  character  of  an  American  citizen.  A 
return  to  the  United  States  might  have  restored  his  national 
character;  but  while  he  was  in  Mexico,  engaged  in  her  serv- 
ice, and  an  oflBcer  in  her  army,  he  ceased  to  be  a  citizen  of 
his  native  country  and  could  claim  none  of  the  benefits  result- 
ing from  that  character.  The  correctness  of  this  principle  has 
been  recognized  by  the  United  States  in  reference  to  those  cit- 
izens of  this  country  who  engaged  in  the  war  between  Texas 
and  Mexico.  Mr.  Ellis,  the  American  minister  at  Mexico,  in 
his  correspondence  with  the  State  Department,  stated:  ^The 
uniform  practice  of  this  legation  has  been  not  officially  to  in- 
terfere in  behalf  of  persons  who  have  placed  themselves  be- 
yond the  protection  of  our  government  by  entering  into  the 
service  of  that  of  Texas.'  The  same  question,  and  arising 
npon  a  claim  in  all  respects  similar  to  the  one  now  under  con- 
sideration, was  decided  by  the  Baron  Koenne,  the  umpire  ap- 
pointed under  the  convention  of  11th  April  1839.  That  claim 
was  presented  in  behalf  of  the  heirs  of  General  Eobinson  for  a 
compensation  for  his  services  in  Mexico.  The  umpire  decided 
that  General  Robinson,  by  entering  the  service  of  Mexico,  had 
abandoned  his  national  character,  and  the  claim  could  not  be 
sustained  as  that  of  a  citizen  of  the  United  States. 

"But  it  is  contended  that  the  heirs  of  Colonel  Young  were 
citizens  of  the  United  States  at  the  date  of  the  treaty,  and 
having  then  inherited  the  claim  of  their  deceased  father,  they 
are  embraced  by  the  terms  of  the  treaty,  and  the  claim  should 
be  allowed  under  its  provisions.  The  rule  of  construction  which 
the  board  has  adopted  in  conformity  with  uniform  precedents 
forbids  the  admission  of  this  principle.  It  has  decided  in  sev- 
eral cases  that  a  claim,  to  come  within  the  terms  of  the  treaty, 
must  have  been  American  in  its  origin  as  well  as  at  the  date 
of  the  treaty.  A  citizen  of  the  United  States,  who  holds  by 
purchase  or  descent  a  claim  which  in  its  origin  belonged  to  one 
who  could  not  claim  that  chara<5ter,  does  not  come  within  the 
meaning  of  the  treaty,  and  can  claim  no  participation  in  the 
fund.  The  umpire  of  the  mixed  commission  upon  this  prin- 
ciple disallowed  the  claim  of  the  heirs  of  General  Kobinson. 
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^<In  the  opinion  of  the  board,  the  claim  is  not  valid  under 
the  treaty  of  1848,  and  it  is  accordingly  disallowed.'' 

Case  of  Ca8Hu8  C,  Young  et  al.y  heirs  at  law  of  Guilford  D,  Young: 
Opinion  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners,  March  21, 
1851,  under  the  act  of  Congress  of  March  3,  1851. 

In  the  case  of  Harvey  Lake  v.  Mexico^  No.  607, 
Lake^i  Case.  before  the  commission  under  the  convention  of 
July  4,  1868,'  a  claim  was  made  for  various 
services  rendered  to  the  Mexican  Eepublic.  These  services 
were  of  two  kinds:  (1)  Those  perforraeil  in  raising  supplies 
and  men  in  the  United  States  in  1865-66,  and  (2)  those  ren- 
dered by  taking  a  company  of  men  to  Mexico  and  fighting 
with  them  in  the  republican  army.  It  appeared  that  in  1865 
General  Ochoa  met  Lake,  who  was  an  instructor  in  military 
tactics,  at  San  Francisco,  and  engaged  his  services.  Lake 
gave  up  all  other  occupation  and,  after  acting  for  a  year  in 
raising  supplies  and  men,  went  himself  to  Mexico  in  June 
1866  with  a  company  of  25  men.  He  entered  the  republican 
army,  in  which  President  Juarez  gave  him  a  commission  as 
captain,  and  performed  valuable  service.  It  seems  that  he 
received  for  all  his  services  only  $150,  the  Mexican  treasury 
at  the  time  being  empty.  The  case  evidently  appealed 
strongly  to  the  commissioners'  sympathies.  Mr.  Wadsworth, 
the  United  States  commissioner,  said  that  it  seemed  to  him 
that  "the  only  party  to  this  controversy^^  (i.  e.,  before  the  com- 
mission) who  had  '*any  right  to  complain  of  Lake  and  his 
adventurers  and  gallant  comrades"  was  **the  United  States.*' 
That  government  could,  if  it  chose,  **  punish  their  disobedi- 
ence of  its  laws"  or  '*pass  it  by."  It  had  been  said  that  the 
United  States  was  "not  to  be  regarded  as  waiving  the  viola- 
tion of  her  laws."  If  this  was  so,  said  Mr.  Wadsworth,  he 
should  dismiss  the  claim  at  once,  since  no  claim  against  Mex- 
ico could  be  laid  before  the  commission  but  by  the  United 
States.  The  case  had,  however,  been  placed  by  the  agent  of 
the  United  States  both  on  the  general  and  on  the  notice 
docket.  The  Government  of  Mexico  had  "not  put  in  any 
documents  or  proofs  in  answer,"  but  showed  against  the  claim 
"only  reasons  founded  on  the  case  of  claimant  as  presented 
by  his  government."  The  services  of  Captain  Lake  to  Mexico 
were  important.    Some  persons  had  given  to  him  and  his  men 


*>IS.  Op.  1.  138. 
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the  credit  of  saving  Presideut  Juarez's  life  at  Zacatecas.    Con- 
tiumng,  Mr.  Wadsworth  said : 

"  Bat  I  do  not  feel  at  liberty  to  recognize  his  claim  for  serv- 
ices after  he  accepted  a  commission  in  the  Mexican  army.  This 
is  dated  September  26, 18(56,  and  is  signed  by  the  President. 
Lake  was  then  in  Mexico.  His  act  was  voluntary,  and  by  oper- 
ation of  the  Mexican  law,  upon  the  act,  he  became  a  citizen  of 
that  country,  and  while  he  continued  to  reside  therb  and  serve 
in  the  army  that  relation  continued.  We  do  not  think  he 
can  make  a  collecting  agent  of  his  government  for  services  ren- 
dered in  Mexico,  while  he  had  voluntarily  transferred  his  alle- 
giance to  a  new  sovereign  and  remained  within  his  jurisdiction. 
But  does  not  his  claim  for  losses  and  expenses  incurred  between 
the  spring  of  1865  and  June  1866,  while  assisting  Ochoa  and 
Branuan,  the  agents  of  Mexico,  under  inducements  and  prom- 
ises held  out  to  him,  rest  on  a  ditterent  footing!  He  was  not 
then  a  citizen  of  Mexico.  ♦  ♦  ♦  I  am  disposed  to  allow  it. 
Its  real  justice  and  binding  obligation  upon  Mexico  is  so  plain 
I  do  not  feel  like  rejecting  the  claim.  I  believe  that  govern- 
ment itself  would  recognize  it  if  the  opportunity  had  been 
afforded  it  by  claimant.  ♦  *  ♦  The  proof  is  absolute  that 
the  man  gave  up  his  business  in  tho  United  States  and  devoted 
himself  to  the  interest  of  Mexico,  under  the  direction  of  Ochoa 
and  Brannan,  from  the  spring  of  1865  till  June  1866,  and  thereby 
suffered  a  loss  and  damage  of  $3,000  prior  to  June  1866,  when 
he  departed  for  Mexico.  Under  all  the  circumstances  I  allow 
this  loss,  with  interest  from  June  1, 1866,  and  award  that  sum 
in  favor  of  the  United  States  against  the  Government  of  Mexico. 
As  to  the  balance  of  claim,  I  do  not  wish  to  prejudice  it,  but 
reject  it  without  prejudice  upon  the  ground  that  the  United 
States  can  not  claim  for  military  services  rendered  the  Govern- 
ment of  Mexico,  within  her  jurisdiction,  by  a  person  who  has 
voluntarily  removed  himself  to  that  country  and  accepted  a 
commission  in  her  army.-' 

Mr.  Palacio,  the  Mexican  commissioner,  said: 

"  In  giving  my  opinion  in  this  case  I  deliberately  abstain 
from  touching  any  of  the  questions,  whether  of  law  or  legality, 
that  have  been  or  might  have  been  raised,  and  will  look  only 
at  the  fact  of  a  foreigner  incurring  expense  and  the  loss  of 
his  property  for  the  purpose  of  arming  and  bringing  to  another 
country  soldiers  who  might  light  for  its  independence  and  lib- 
erty, and  going  himself  to  expose  his  life  for  the  same  cause. 
I  think  that  such  a  fact  gives  a  right  to  be  indemnified  that 
can  not  be  defeated  by  any  circumstances  nor  denied  or  con- 
tradicted. I  believe,  moreover,  that  the  Mexican  Republic 
would  have  recognized  and  paid  this  claim  if  her  attention 
had  been  called  to  it  before.  I  therefore  concur  in  the  opinion 
of  my  respected  colleague.'' 
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The  decision  in  the  case  of  Lake  bears  date  March  16, 1871, 
and  was  one  of  the  earliest  rendered  by  the  commission.  It 
was  cited  by  the  commissioners  in  numerous  cases  in  disallow- 
ing claims  against  Mexico  based  on  military  services  in  that 
country  5  e.  g.,  Jas.  H,  Blake^  No.  904;  Charles  E.  Benjamin^ 
No.  906;  B.  F.  Gatlin,  Ko.  908;  J.  A.  Ellert,  No.  951.  The 
same  principle  was  applied,  though  the  case  of  Lake  was  not 
cited,  in  Frederick  M.  Phelps  v.  Mexico^  No.  087. 

A  claim  was  presented  for  services  rendered 
Oreene'i  Case,  and  expenditures  made  in  1853  for  Mexico  un- 
der an  agreement  with  General  Ochoa.  "  Some 
of  these  services  were  of  doubtful  legality,  and  were  certainly 
not  in  accordance  with  the  neutrality  which  should  have  been 
observed  by  a  citizen  of  the  United  States  with  reference  to  the 
hostilities  which  existed  in  Mexico."  And  as  it  was  avowed 
and  was  "no  doubt  true  that  these  services  were  performed  on 
behalf  of  the  Eepublic  of  Mexico,  and  w^re  to  be  paid  for  by 
the  Mexican  Goveriiment,  the  claimant  must  be  considered  to 
have  been  actually  employed  by  and  in  the  service  of  the  Mexi- 
can Government,  and  pro  tanto  a  Mexican  citizen  during  the 
time  of  his  services." 

Thornton,  umpire,  May  31,  1876.  Alfred  A.  Green  v.  Mexico^  No.  776, 
Am.  docket,  convention  of  July  4,  1868,  6  MS.  Op.  482:  S,  P.,  Thornton, 
umpire,  Sept.  24,  1875,  Leiv  Wallace  v.  Mexico,  No.  425,  Am.  docket,  7  MS. 
Op.  438. 

"The  claim  arises  out  of  a  contract  made 
Sturm's  Case,  between  claimant  and  General  Oarbajal,  the 
object  of  which  contract  was  that  the  claim- 
ant should  give  his  services  and  assistance  to  General  Carb^jal 
in  his  endeavors  to  carry  out  the  instructions  of  his  govern- 
ment, which  were  to  the  effect  that  he  should  procure  emi- 
grants in  the  United  States  to  be  sent  to  Mexico,  raise  money 
and  furnish  munitions  of  war  for  that  republic.  It  appears 
to  the  umpire  that  the  contract  in  question  was  merely  between 
General  Carbajal  as  a  private  individual  and  the  claimant; 
for  there  is  no  sufficient  proof  that  the  former  was  empow- 
ered by  his  government  to  emi)loy  anyone  else  to  assist  him 
in  carrying  out  the  instructions  which  he  had  received.  This 
being  the  case,  the  Mexican  Government  can  not  be  held 
responsible  for  any  violation  of  a  contract  entered  into  by 
General  Carbajal  without  its  previous  knowledge  or  consent. 

"But  if  it  be  admitted  that  Carbajal  was  authorized  to 
appoint  an  agent  with  the  powers  granted  to  the  claimant,  and 
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that  the  latter  was  in  &ct  an  agent  of  the  Mexican  Govern- 
ment, it  is  certain  that  the  contract  was  entered  into  volan- 
tarily  by  the  claimant;  there  was  no  compalsion  whatever — in- 
deed, there  could  have  been  none.  The  claimant  was  entirely 
at  liberty  to  refuse  to  entertain  any  such  proposal.  The  wrong, 
therefore,  of  which  he  complains  does  not  appear  to  the  umpire 
to  be  one  of  those  injuries  which  were  contemplated  by  the 
convention  of  July  4, 1868. 

<^It  must  be  also  observed  that,  supposing  that  the  claimant 
was  actually  the  agent  of  the  Mexican  Government,  it  is  clear 
that  he  was  in  the  service  of  a  foreign  country.  It  is  even 
doubtful  whether  some  of  the  services  which  he  rendered  were 
not  in  contravention  of  the  laws  of  the  United  States.  It  was 
part  of  his  contract  with  Oarbi^al  that  he  should  resign  his 
position  as  brigadier- general  and  chief  of  ordnance  of  the  State 
of  Indiana  and  give  his  whole  time  and  attention  to  the  interests 
of  Mexico,  placing  himself  for  the  purpose  under  the  orders  of 
the  saidCarbajal  and  the  supreme  government  of  the  Bepublic 
of  Mexico.  As  far,  then,  as  these  services  rendered  to  the 
Mexican  Government  were  concerned,  the  umpire  considers 
that  the  claimant  had  divested  himself  of  his  nationality  as  a 
legitimate  citizen  of  the  United  States  and  has,  therefore,  no 
standing  before  this  commission.^ 

ThorntoOy  umpirei  March  8,  1876,  Herman  Sturm  v,  Mexico,  No.  676,  Am. 
docket,  convention  of  July  4,  1868,  MS.  VII.  Op.  385. 

<iThe  claims  in  question  arise  out  of  an  au- 

Braiman'f  Csm.    thority  granted  by  General  Sanchez  Ochoa  to 

the  claimant  to  raise  a  loan  for  Mexico  in  the 

United  States,  to  enlist  men  for  the  service  of  the  army,  and 

to  purchase  arms  and  ammunition.    •    •    • 

"  It  is  doubtfiil  whether  Ochoa  was  empowered  by  his  gov- 
ernment to  enter  into  such  a  contract  with  a  third  person;  but, 
even  supposing  that  he  possessed  such  power,  ♦  ♦  ♦  the 
loan  which  the  claimant  was  exerting  himself  to  raise  for 
Mexico  was  avowedly  intended  to  be  used  for  carrying  on  a 
war  in  which  she  was  engaged,  and  in  which  the  United  States 
had  declared  themselves  neutral.  The  umpire  is  inclined  to 
think  that  the  claimant's  participation  in  the  raising  of  the 
loan  was  a  violation  of  that  neutrality  which  as  a  citizen  of  a 
neutral  power  he  was  bound  to  observe. 

^<But,  even  if  this  be  not  so,  there  can  be  no  doubt  that  the 
enlistment,  equipment,  and  transportation  of  troops  to  Mexico 
5627— Vol.  3 40 
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for  service  in  the  Mexican  army  were  violations  not  only  of 
neutrality  but  of  the  laws  of  the  United  States.  The  umpire 
can  not  believe  that  this  international  commission  is  justified 
in  countenancing  a  claim  founded  upon  the  contempt  and  in- 
fhtction  of  the  laws  of  one  of  the  nations  concenied.'' 

Thornton,  ampire,  Samuel  Brannan  v.  Mexico,  No.  562,  Am.  docket,  oon- 
ventlon  of  July  4,  1868,  MS.  Op.  V.  201,  VII.  590. 

3.  ENGAGINa  IN  AN  UNLAWFUL  EXPEDITION. 

Numerous  claims  were   presented  to  the 

The  Zerman  Bzpedi-  mixed  commission  under  the  convention  be- 

tl<a:  CasM  of  the  tween  the  United  States  and  Mexico  of  July  4, 

"Archibald  Ontde''^^^^  ..   .,  ^       ^ 

t^^^i^^^^,  l^^j  growing  out  of  the  seizure  at  La  Paz, 

a^.»  Lower  California,  November  16, 1856,  by  Mexi- 

can authorities,  of  the  Rebecca  Adams  and  the 
Archibald  (h-aciCj  two  American  vessels,  and  the  improper  de- 
tention and  imprisonment  of  their  passengers  and  crews.  The 
essential  facts  in  the  cases  were  as  follows: 

On  March  1, 1864,  the  garrison  of  the  town  of  Ayutla,  State 
of  Guerrero,  Mexico,  having  revolted  against  the  rule  of  Santa 
Anna,  proclaimed  what  was  known  as  the  ^<  plan  of  Ayutla," 
and  placed  the  movement  under  the  lead  of  Generals  Nicolas 
Bravo  Juan  Alvarez  and  Tomas  Moreno,  the  latter  being  at 
that  time  governor  of  the  State.  On  the  llth  of  the  same 
month  the  garrison  of  Acapulco  seconded  the  plan,  under  the 
lead  of  Col.  Ignacio  Comonfort  August  8,  1866,  Santa  Anna 
abandoned  the  City  of  Mexico  and  fled  the  country,  and  on  the 
13th  of  the  same  month  the  garrison  of  the  city  proclaimed 
the  plan  of  Ayutla  and  placed  the  government  provisionally 
in  charge  of  Gen.  Martin  Oarrera.  On  the  4th  of  the  ensuing 
October  General  Alvarez  was  named  as  provisional  president, 
and  on  the  8th  of  December  Ignacio  Comonfort  was  named  as 
president  in  his  stead.  Comonfort  held  this  post  until  Decem- 
ber 1, 1867,  when  he  was  installed  as  the  flrst  president  under 
the  constitution  of  February  6,  1867,  which  was  established 
by  the  supporters  of  the  plan  of  Ayutla.  On  the  17th  of  De- 
cember however  Comonfort  dissolved  the  congress  and  united 
with  the  Church  party,  which  in  turn  dei)osed  him,  proclaimed 
on  January  21, 1868,  the  plan  of  Tacnbaya,  and  on  the  next 
day  placed  Zuloaga  in  the  presidency.  But  already  Benito 
Juarez,  president  of  the  supreme  court  of  justice,  and  by  vir- 
tue of  that  office  president  of  the  republic  on  the  deposition 
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of  Oomonfort,  ou  the  19th  of  January  had  set  ap  his  gov- 
emment  at  Goanajaato,  maintaining  the  cause  of  the  plan 
of  Ayutla  and  of  the  constitution  of  1857^  which  finally 
triumphed. 

In  the  spring  of  1855,  while  engaged  in  the  contest  with 
Santa  Anna,  Alvarez  sent  his  nephew,  Parra  y  Alvarez,  to  San 
Francisco,  California,  to  procure  a  loan,  munitions  of  war,  and 
provisions.  Arrived  at  that  place,  he  conferred  with  Roderick 
Matheson,  M.  M.  Noah,  and  A.  de  la  Chapelle,  citizens  of  the 
XTnited  States,  but  sympathizers  with  the  revolutionary  move- 
ment, and  sought  their  assistance.  At  the  same  time  he  made 
the  acquaintance  of  John  Napoleon  Zerman,  who  had  been  an 
officer  in  the  French  navy.  But,  the  credit  of  the  revolution- 
ary movement  being  insufficient,  Parra  y  Alvarez  failed  in  his 
mission  and  returned  to  his  home.  Subsequently,  a  corre- 
spondence took  place  between  Matheson,  Noah,  and  Chapelle, 
and  General  Alvarez,  in  which  the  three  first  named  offered 
to  provide  ships  and  fit  out  an  expedition  to  support  by  force 
the  plan  of  Ayulta.  This  offer  General  Alvarez  by  a  letter  of 
August  4, 1855,  declined,  but  he  authorized  Matheson  to  raise 
a  loan  of  money  on  bonds  of  the  State  of  Guerrero.  Mean- 
while, Zerman  had  entered  into  correspondence  with  General 
Alvarez,  and  had  offered  to  come  with  a  fleet  to  blockade  the 
Mexican  ports  on  the  Pacific  h*eld  by  the  adherents  of  Santa 
Anna.  August  4, 1855,  General  Alvarez  wrote  to  Zerman  de- 
clining this  offer  also.  Zerman,  however,  afterward  produced 
a  paper,  dated  August  17, 1855,  and  purporting  to  be  a  letter 
written  by  a  person  signing  himself  Bodrigo  de  la  Torre, 
secretary  to  the  city  corporation  and  marine  department  of 
Texaca,  State  of  Guerrero,  saying  that  Zerman's  plan  to  fur- 
nish a  squadron  met  the  approval  of  the  provisional  govern- 
ment and  authorizing  him  io  fit  it  out  as  soon  as  possible. 
The  authenticity  of  this  paper  and  the  authority  of  the  alleged 
writer  were  both  impeached. 

But,  before  General  Alvarez's  letters  of  August  4,  1855, 
declining  the  proffered  expeditions,  reached  San  Francisco, 
and  long  before  the  alleged  letter  of  August  17  could  have 
been  received  there,  Matheson  and  certain  other  individuals, 
friends  of  General  Alvarez  and  supporters  of  the  plan  of 
Ayutla,  determined  to  equip  a  vessel  and  enlist  men  and  dis- 
patch an  expedition  to  Mexican  waters.  To  this  end  they 
entered  into  an  agreement  with  Zerman  conferring  upon  him 
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the  command  of  the  expedition,  and  fixing  his  rank  and  pay, 
depending  npon  the  approval  of  their  course  by  Alvarez  and 
Oomonfort.  On  September  9,  notwithstanding  that  they  had 
then  received  Alvarez's  declination  of  the  4th  of  Angust,  they 
continned  the  execution  of  their  enterprise  by  purchasing  a 
vessel  from  Samuel  L.  Dennison,  and  proceeded  to  issue  com- 
missions to  Zerman  and  others  as  officers  in  the  Mexican  serv- 
ice. The  vessel  purchased  from  Dennison  was  the  bark  Archi- 
bald  Oraciej  for  which  and  for  her  equipment  Matheson^  in 
virtue  of  the  authority  given  him  to  raise  a  loan,  issued  to 
Dennison  seven  $1,000  bonds  of  the  State  of  Guerrero.  Arms 
were  purchased  from  Oamille  Gros,  of  San  Francisco,  for  which 
also  bonds  of  the  State  of  Guerrero  were  given.  An  adver- 
tisement was  published  in  the  newspapers  announcing  the 
departure  of  the  bark  for  Mexican  ports  and  soliciting  passen- 
gers and  freight.  One  J.  J.  Arrington,  a  merchant  of  San 
Francisco,  shipped  a  lot  of  goods  on  board  for  Acapulco,  and 
himself  took  passage  on  the  bar'k.  Dennison  and  Gros,  each 
with  his  bonds,  also  embarked  on  her.  There  were  also  other 
persons  who  purchased  tickets  for  Acapulco  in  good  faith  as 
passengers. 

The  bark  put  to  sea  October  11, 1855,  having  been  regularly 
cleared  on  the  preceding  day.  On  the  evening  before  sailing 
eighty-five  men  came  on  board  who  had  been  recruited  by  one 
John  McGurdy,  under  an  arrangement  with  Matheson  and  the 
members  of  his  "  committee,^  for  military  service.  When  the 
bark  was  three  days  out  from  port,  the  passengers  and  crew 
were  summoned  on  deck  to  meet  the  <<  admiral,"  Zerman,  and 
his  officers,  all  in  Mexican  uniforms,  and  the  United  States 
flag  was  lowered  and  the  Mexican  hoisted  in  its  place.  The 
people  were  told  by  Dennison  that  the  bark  had  been  sold  to 
the  Mexican  Government,  but  that  this  would  not  affect  the 
interests  and  safety  of  the  passengers. 

On  the  24th  of  October  the  bark  put  into  Cape  St.  Lucas, 
Lower  California,  for  stores.  Here  she  found  the  United 
States  whaling  vessel  Rebecca  Adams,  Thomas  Andrews  mas- 
ter. Zerman  ofifered  to  charter  the  vessel  for  the  Mexican 
Government,  to  act  as  a  transport.  The  master,  having  no 
reason  to  doubt  the  validity  of  the  transaction,  accepted  a 
charter-party  at  $4,000  a  month. 

The  two  vessels  sailed  from  St.  Lucas  on  the  31st  of  Octo- 
ber. But,  instead  of  going  to  Acapulco,  as  they  had  intended, 
they  made  for  La  Paz.    For  this  change  of  course  various  rea- 
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sons  were  assigned.  Zerman's  own  excase  was  that  he  had 
heard  that  Blancarte,  the  commander  there,  had  given  his  ad- 
hesion to  the  plan  of  Ayutla  and  was  anxious  to  lead  his  400 
soldiers  against  Blanco,  an  adherent  of  Santa  Anna,  who  still 
held  out  at  Mazatlan,  and  that  he  had  conceived  the  idea  of 
going  to  La  Paz  and  transporting  Blancarte^s  troops  to  Mazat- 
lan  and  reducing  Blanco  to  submission.  Whether  this  excuse 
was  true  or  false,  it  did  not  succeed.  When  the  vessels  ar- 
rived at  La  Paz,  Blancarte  ordered  them  to  be  seized.  Their 
passengers  and  crews,  besides  being  arrested,  were,  as  it  w^is 
alleged,  stripped  of  everything  except  such  clothing  as  was 
absolutely  necessaiy  to  cover  them,  and  confined  for  forty  days 
in  a  small  room,  all  the  while  being  subjected  to  cruel  treat- 
ment. On  the  27th  of  December  Blancarte  sent  them  to  Ma- 
zatlan  and  San  Bias;  and  it  was  alleged  that  for  this  purpose 
they  were  chained  and  marched,  with  bare  heads  and  feet,  to 
the  ships  from-  which  they  had  been  taken ;  that  they  were 
crowded  together  on  board  under  the  most  wretched  condi- 
tions for  twenty-four  days,  and  often  treated  with  great  per- 
sonal indignity ;  and  that  from  San  Bias  they  were  marched  on 
foot  through  tlie  country  to  Tepic,  Guadalajara,  Guanajuato, 
and  the  City  of  Mexico,  a  distance  of  800  miles. 

When  the  prisoners  reached  the  city  of  Mexico,  some  of 
them  who  could  command  iuflnence  or  credit  obtained  their 
release,  the  rest  were  held  in  custody.  The  government  of 
Oomonfort,  then  in  power,  denied  the  authority  of  Matheson 
and  his  associates  to  fit  out  the  expedition,  and  even  refused 
to  recognize  its  friendly  purpose. 

In  the  mean  time  the  vessels,  with  their  cargoes  and  all  the 
property  of  those  on  board,  had  been  confisrjated,  sold,  con- 
sumed, or  destroyed,  without  any  judicial  proceedings  or  sen- 
tence whatever. 

After  several  weeks  Mr.  Gadsden,  the  iTnited  States  minis- 
ter, intervened  and  demanded  the  release  of  the  persons  who 
were  held  in  custody,  the  discharge  of  the  vessels,  and  appro- 
priate indemnities  for  the  injuries  and  losses  illegally  inflicted. 
But  it  was  not  till  July  7, 1856,  after  the  prisoners  had  been 
held  for  over  nine  months,  that  a  judicial  investigation  was  set 
on  foot.  Fifteen  days  after  the  trial  began  the  district  judge 
ordered  the  release  of  all  the  prisoners,  and  in  pronouncing 
his  sentence  said : 

"Considering  that  it  is  not  conformable  to  the  honor  of  the 
Mexican  Republic  to  protract  the  imprisonment  of  Zerman, 
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Fleury,  and  Dennison,  who  tendered  tlieir  lives,  families,  and 
resources  to  the  service  of  the  triumphant  revolution,  or  of 
those  who  went  oii  board  the  ship  as  passengers  in  San  Fran- 
cisco; considering  that,  according  to  law,  whenever  an 
accused  person  is  found  innocent,  all  the  proceedings  against 
him  must  be  suspended,  it  is  decided  to  desist  from  the  prose- 
cution of  this  proceeding,  as  the  charge  of  piracy,  which  gave 
rise  to  it,  has  not  been  proved  against  those  implicated  in  this 
cause/' 

This  sentence  was  unsatisfactory  to  the  government,  which 
caused  the  case  to  be  appealed  to  a  superior  tribunal,  and 
removed  the  district  judge,  Villaseiior,  from  office.  The  supe- 
rior court,  after  a  delay  of  six  months,  on  January  3, 1857, 
announced  its  decision  to  the  efifect  that  the  case  had  not 
been  properly  investigated.  From  this  decision  the  prisoners 
took  an  appeal  to  the  supreme  court  of  Mexico,  which  on  No- 
vember 27, 1867,  two  years  aft^r  their  original  arrest,  declared 
that  they  were  not  guilty  of  the  charge  of  piracy,  on  which 
they  had  been  tried,  but  ordered  them  to  be  remanded  before 
the  inferior  tribunal  to  be  tried  on  new  charges  to  be  formula- 
ted upon  the  fact  that  they  had  used  the  Mexican  flag,  forced 
a  Mexican  ship  to  join  their  expedition,  and  sought  to  have 
their  military  titles  and  rank  recognized  at  La  Paz.  In  less 
than  two  months  afbet  this  judgment  was  pronounced,  a  new 
revolution  broke  out  in  the  City  of  Mexico.  Some  of  the 
defendants  had,  by  the  advice  of  the  American  minister,  then 
left  the  country.  Zerman  and  others  of  his  associates  took  up 
arms  for  the  plan  of  Ayutla,  and,  after  the  temporary  triumph 
of  Zuloaga,  returned  to  the  United  States. 

On  the  facts  above  narrated,  and  assuming 

Opinioiiof  ».  Wadf-  the  genuineness  of  the  letter  of  De  la  Torre  to 

Zerman,  Mr.  Wadsworth,  the  United  States 

commissioner,  arrived  at  the  following  results,  upon  the  claim 

preferred  in  behalf  of  Dennison: 

<<1.  That  the  confiscation  of  the  vessel  and  her  property, 
without  the  judgment  of  any  court,  was  illegal,  and  renders 
the  Government  of  Mexico  responsible  to  the  owner  for  the 
value  of  both. 

^^2.  That  the  crews  and  passengers  of  the  vessels  came  to 
La  Paz  as  friends  of  the  Mexican  Government,  in  possession  of 
the  supreme  authority  at  the  time,  and  not  as  enemies;  and 
that  they  had  not  violated  any  law  of  Mexico  when  they  were . 
assailed,  captured  and  imprisoned,  and  deprived  of  their 
property. 
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^<3.  That  the  imprisonment  was  in  violation  of  the  constitu- 
tion and  laws  of  Idexico,  which  forbade  their  detention  without 
a  surrender  to  the  judicial  authority  and  without  trial— a 
detention  lasting  over  nine  months  at  the  hands  of  the 
political  power  exclusively. 

^^4.  That  their  compulsory  march  from  San  Bias  to  the  City 
of  Mexico  was  illegal,  merely  an  act  of  violence,  as  they  could 
only  be  tried  in  the  district  where  their  offenses  had  been 
committed;  that  this  march  was  an  act  of  military  lawlessness, 
committed  long  after  the  period  fixed  by  the  Mexican  law 
when  the  prisoners  should  have  been  surrendered  to  the 
judicial  authority  competent  to  try  them. 

<^By  the  prolong^  detention  of  the  prisoners  without  hand- 
ing them  over  to  the  judicial  authority  of  the  district  of 
Lower  California;  by  their  march  from  that  district  to  the 
City  of  Mexico,  and  their  continued  detention  there  by  the 
political  power  and  by  their  trial  in  the  courts  of  the  district 
of  Mexico,  Comonfort  violated  his  own  *estatuto  organic io'  of 
the  23d  of  May  1856.  The  48th  article  of  this  statute  declares 
that  any  arrest  which  exceeds  the  time  prescribed  by  la>f  is 
arbitrary  and  involves  the  responsibility  of  the  authority  com- 
mitting it,  and  of  the  judicial  authority  which  fails  to  punish 
it.  The  43d  article  requires  the  political  authority  to  place 
the  party  arrested  at  the  disposal  of  the  judge  having  cog- 
nizance of  his  case  within  sixty  hours.  The  judge  in  the  case 
before  us  was  the  judge  of  the  district  of  Lower  California,  and 
not  of  the  district  of  Mexico.  The  judge  himself  can  only 
detain  the  prisoner  live  days  without  having  ascertained  the 
corpus  delicti^  and  satisfied  himself  by  presumptive  proof  of 
guilt.  In  the  case  of  these  prisoners  their  imprisonment  was 
prolonged  and  their  trial  postponed,  in  spite  of  the  interference 
of  the  minister  representingtheir  government,  over  nine  months. 
The  trial  was  brought  on  at  last  in  a  court  a  thousand  miles 
distant  from  the  only  court  that  could  legally  imprison,  try 
and  punish  the  pretended  criminals.    ♦    ♦    ♦ 

"  I  find,  moreover,  a  distinct  ground  of  responsibility  on  the 
part  of  the  government  for  the  cruelties  and  privations  inflicted 
upon  the  prisoners.  Such  wrongs  would  have  been  unjustifi- 
able even  after  sentence — they  were  simply  intolerable  before 
the  trial — and  it  ought  to  be  declared  by  all  having  authority 
to  speak  that  surh  cruelties  to  prisoners  entail  grave  responsi- 
bilities. I  certainly  approve  the  decision  of  the  late  Anglo- 
American  commissioners  awarding  against  the  United  States 
damages  in  such  cases. 

"In  finding  the  value  of  the  vessel  and  property  on  board 
belonging  to  Dennison,  I  shall  not  be  governed  by  the  price 
which  he  was  to  have  received  in  bonds  of  the  State  of  Guer- 
.  rero.  I  do  not  think  that  Matheson,  Noah,  and  Chapelle  could 
bind  the  Mexican  Government  by  that  contract.  They  did  not 
attempt  to  do  it  absolutely,  but  appealed  to  that  government 
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to  accept  and  ratify.  It  was  not  then  a  bargain  unless  Alvarez 
and  Comonfort  shonld  approve  what  their  Mends  had  done  in 
their  names.  Kow,  they  had  their  choice  to  accept  the  vessel 
and  supplies  at  $70,000,  payable  in  the  bonds  of  the  State  of 
Guerrero,  or  to  decline  the  offer.  They  were  bound  in  declining 
to  send  back  unharmed  the  vessels  and  people  sent  them  by 
their  friends  5  they  could  not  reject  the  offer  and  treat  the  people 
as  pirates,  imprison,  and  rob  them.  I  hold  them  responsible  for 
the  vessel  and  property  belonging  to  Dennison  for  what  they 
were  worth  at  La  Paz,  the  place  where  they  were  confiscated  in 
so  rough  a  manner.  Guerrero  bonds  were  taken  at  a  heavy  dis- 
count, and  the  property  cast  into  a  wild  speculation.  It  wasn't 
worth  anything  like  170,000;  that  was  the  prize  which  Denni- 
son was  to  draw,  and  for  which  he  ventur^  a  much  smaller 
sum.  I  find  from  the  proof  that  Denver  furnished  Dennison 
$5,000,  and  for  that  sum  he  was  to  have  one-third  of  the  amount 
which  the  latter  was  to  receive  for  the  property.  This  makes 
it  cost  $15,000  at  San  Francisco.  Now  add  $5,000  to  get  it  to 
La  Paz,  and  that  will  be  enough  on  a  guess. 

"Dennison,  however,  was  robbed  of  his  personal  effects, 
was  cruelly  imprisoned  and  treated  and  put  to  great  expense 
for  himself  and  fellow-prisoners  in  and  about  the  trial,  etc,  at 
the  City  of  Mexico.  Zerman  and  Captain  Andrews  proved  by 
an  affidavit  given  in  the  City  of  Mexico  September  11, 1856,  that 
Dennison  had  paid  out  for  expenses  incurred  in  the  long  pros- 
ecution $10,000.  Mr.  Cootey,  the  owner  of  the  Rebecca  Adams j 
who  went  to  Mexico  to  see  after  his  property,  says  he  believes 
Dennison  had  paid  out  that  much.  I  will  allow  it,  as  I  would 
be  very  sorry  not  to  recognize  any  expenditure  made  in  behalf 
of  these  suffering  and  destitute  prisoners,  neglected  by  the 
Comonfort  government. 

"  For  the  imprisonment  and  ill  treatment  received  by  Den- 
nison, I  allow  $3,000.  I  would  make  it  a  great  deal  more  if  I 
did  not  bear  in  mind  tlie  number  of  persons  entitled  to  indem- 
nity, making  a  severe  burden  for  a  government  to  bear  that  is 
not  very  rich. 

<<My  award  then  would  be  and  is  that  the  Government  of 
Mexico  pay  to  that  of  the  United  States  in  the  currency  of  the 
latter  the  sum  of  $30,000,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  the  Ist  day  of  July  1866  to  the  close  of  the 
labors  of  this  commission;  and  the  further  sum  of  $3,100,  cost 
of  printing,  etc.,  for  the  use  and  benefit  of  claimant,  Maria  J. 
Dennison,  and  whoever  else  it  may  concern." 

Mr.  Palacio,   the    Mexican    commissioner, 
OpiiiMmo^iir.   aia-  ^j,.^3^|j^  ^jj^  expedition  as  of  a  piece  with  the 

Walker  and  other  filibustering  expeditions 
organized  in  California  with  designs  against  Mexican  territory. 
He  said  that  the  government  of  General  Alvarez  repulsed  the 
efforts  of  the  organizers  to  secure  its  approval,  and  when  it 
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started  oat  it  was  known  in  San  Francisco  that  the  revolution 
in  Mexico  had  ceased.  On  the  facts  as  he  understood  them, 
Mr.  Palacio  reached  the  following  conclusions: 

**1.  That  the  Archibald  Oracie  expedition  was  of  a  character 
essentially  military,  and  that  this  character  was  assumed  by 
all  the  parties  who  sailed  on  board  of  that  vessel. 

'<2.  That  the  expedition  was  organized  and  undertaken  with- 
out any  authority  on  the  part  of  the  Mexican  Government. 

<^3.  That,  considered  as  a  voluntary  and  officious  act,  arising 
out  of  sympathy  or  friendship  toward  Mexico,  it  was  culpable 
in  its  nature  and  can  create  no  rights  as  against  the  Govern- 
ment of  Mexico. 

'<  4.  That  there  is  still  greaterreason  for  the  foregoing,  from  the 
fact  that  according  to  the  evidence  in  the  case,  the  Archibald 
Grade  expedition  was  made  a  disguise  for  underhanded  and 
hostile  purposes  toward  the  republic  to  which  it  was  going. 

<^5.  That  even  supposing  that  the  expedition  was  guileless: 
that  it  was  the  result  of  invitations  made  by  Mexico  ana 
organized  in  accordance  with  arrangements  made  with  the 
government  of  that  country,  it  can  never  be  the  subject  of  a 
diplomatic  claim. 

"6.  That,  even  allowing  that  the  circumstances  of  the  case 
did  permit  a  diplomatic  intervention  on  the  part  of  the  gov- 
ernment, this  could  not  be  invoked  until  it  had  been  shown  that 
the  claimants  had  suffered  a  denial  of  justice  by  the  proceed- 
ings which  are  still  pending  in  Mexico. 

<<  7.  That  all  the  foregoing  considerations,  which  are  gener- 
ally applicable  to  the  expedition  and  all  concerned  in  it,  are 
specially  applicable  to  this  claimant,  who  was  distinguishe<l  by 
the  prominent  part  he  took  in  the  transaction  and  his  proven 
participation  therein. 

<<  8.  That  such  of  the  contents  of  official  documents  as  favor 
the  claimants  are  derived  from  officers  who  are  interested  with 
or  accomplices  of  the  claimants. 

"  9.  That  an  impartial  diplomacy,  including  even  that  of  the 
United  States,  as  manifested  by  the  highest  officers  of  this 
government,  has  shown  itself  to  be  averse  to  a  diplomatic  sup- 
port of  these  claims. 

'<  10.  That  the  commission  now  having  them  under  considera- 
tion can  not  make  a  favorable  award  concerning  them  without 
counteracting  the  final  purpose  of  the  treaty  under  which  it  is 
acting,  and  at  the  same  time  casting  a  slur  upon  the  dignity 
of  the  two  contracting  nations  and  that  of  the  commissioners 
representing  them  in  this  arbitration." 

These  conclusions  Mr.  Palacio  supported  by  much  evidence. 
Beginning  with  the  clearing  of  the  vessel,  he  endeavored  to 
show  that  the  purpose  of  the  expedition  was  piratical.  The 
clearance  classed  the  armed  men  as  passengers,  when  in  reality 


Digitized  by  VjOOQ  IC 


2766        INTERNATIONAL  ARBITRATIONS. 

they  were  enlisted  in  the  service  of  the  expedition.  Mr.  Pala- 
cio  also  contended  that  the  only  cargo  on  board  consisted  of 
arms  and  ammunition.  The  whole  eqaipment  was  warlike,  and 
was  undertaken  without  authority  from  anyone  in  Mexico. 
The  letter  of  De  la  Ton»e  to  Zerman  of  August  17, 1856,  Mr. 
Palacio  declared  to  be  a  forgery. 

Even  on  the  supposition  that  the  exx)edition  was  friendly  to 
General  Alvarez,  Mr.  Palacio  contended  that  it  was  unlawful 
and  could  not  be  made  the  subject  of  intervention  on  behalf 
of  the  participants  by  the  United  States;  but  it  was  in  reality 
understood  by  everybody  to  be  a  filibustering  one,  and  the 
Mexican  Government  was  warned  of  it  by  the  minister  of  the 
United  States. 

Mr.  Palacio  contended  that  the  judicial  proceedings  were 
regular. 

To  his  opinion  Mr.  Palacio  appended  the  decision  of  Sir 
Frederick  Bruce  in  the  cases  of  the  Oonstcmda^  Oood  Return^ 
Medeay  and  John  D.  Danels. 
DediioiL  of  Sir  Ed-     The  umpire,  Sir  Edward  Thornton,  made 

ward  ThomtoiL    the  following  decision : 

"In  the  case  of  Maria  J,  Dennison  v.  Mexico.  No.  213,  it 
appears  that  one  Roderick  Matheson,  of  San  Francisco,  was 
authorized  in  1855  by  General  Alvarez,  not  in  the  character  of 
the  head  of  the  Mexican  Government,  but  as  the  leader  of  a 
revolution  against  that  government,  to  negotiate  a  loan  for  the 
purpose  of  contributing  to  the  success  of  that  revolution.  This 
loan  was  to  be  guaranteed  by  the  State  of  Guerrero.  The  um- 
pire does  not  find  that  any  authority  was  given  to  Matheson 
or  to  those  who  assumed  to  act  with  him  as  agents  for  Alvarez 
and  Gomonfort,  to  purchase  a  vessel  for  the  use  of  the  Mexican 
Government,  together  with  the  necessary  supplies,  for  he  does 
not  believe  in  the  authenticity  of  the  letter  of  Bodrigo  de  la 
Torre,  dated  'Texca,  August  17,  1855.'  Such  a  letter  could 
not  have  been  written  by  anyone  whose  native  language  was 
Spanish. 

"  But  whatever  the  contract  was  which  Samuel  L.  Dennison 
made  with  Matheson,  it  was  entered  into  voluntarily  on  his 
part,  and  it  was  not  therefore  one  the  fulfillment  of  which  by 
the  Mexican  Government  tfiat  of  the  United  States  was  called 
on  to  enforce. 

^^It  further  appears  to  the  umpire  that  Dennison  was  cogni- 
zant of  and  a  party  to  the  fitting  out  of  the  Archibald  Oracie, 
and  of  the  enlisting  of  men  at  San  Francisco,  for  hostile  pur- 
poses in  violation  of  the  laws  of  the  United  States  and  of 
international  law. 

"Before  the  Archibald  Orotic  arrived  at  La  Paz,  Lower  Cali- 
fornia, the  Mexican  Government  had  been  informed  by  cer- 
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taiu  diplomatic  agents  accredited  to  it,  of  whom  the  United 
States  minister  was  one,  that  a  piratical  expedition  had  left 
San  Francisco  under  the  command  of  Zerman.  Before  arriv- 
ing at  La  Paz,  a  Mexican  vessel,  with  which  the  Archibald 
Grade  had  fallen  in,  had  been  compelled  to  deviate  from  its 
course  to  accompany  the  expedition.  Under  these  circum- 
stances, the  Mexican  authorities  were  justified  in  seizing  a 
vessel  which  had  without  any  authority  assumed  to  carry  the 
Mexican  flag  and  to  exercise  the  rights  of  a  Mexican  man  of- 
war,  forcing  a  Mexican  vessel  to  deviate  from  its  course.  Nor 
can  the  United  States  Government  call  upon  Mexico  to 
indemnify  Dennison  for  a  vessel  which  with  his  knowledge 
was  fitted  out  in  violation  of  the  United  States  law. 

''The  umpire  is  therefore  of  opinion  that  the  Mexican  Gk>v- 
ernment  can  not  be  held  responsible  for  any  pecuniary  losses 
suffered  by  Dennison  in  consequence  of  the  seizure  of  the 
Archibald  Qracie. 

''But  although  Deunison  brought  upon  himself  these  losses 
by  acts  which  were  in  contravention  of  United  States  and 
international  law,  the  umpire  considers  that  the  United  States 
have  a  riglit  to  expect  that  one  of  their  citizens,  even  when 
accused  of  crime  against  the  laws  of  Mexico,  should  receive 
proper  treatment  at  the  hands  of  its  authorities.  In  the 
present  instance  there  was  unnecessary  and  illegal  delay  in 
beginning  and  concluding  the  trial  of  Dennison,  and  after  his 
arrest  at  La  Paz  he  was  treated  with  undue  severity  and  even 
cruelty. 

"For  the  lengthened  imprisonment  and  ill  treatment  suf- 
fered by  Dennison  and  the  unnecessary  loss  of  time  to  which 
he  was  forced  to  submit,  the  umpire  considers  that  the  sum  of 
one  thousand  dollars  ($1,000)  in  gold  will  be  a  fair  compensa- 
tion ;  and  he  therefore  awards  that  this  sum,  without  interest,  in 
gold  coin  of  the  United  States,  be  piiid  by  the  Mexican  Govern- 
ment for  Maria  J.  Dennison,  as  administratrix  for  the  aforesaid 
Samuel  L.  Dennison." 

Muria  J,  Dennison,  admx,,  v.  MeoHoo,  No.  213,  United  States  and  Mexican 
Claims  Commission,  convention  of  July  i,  1868. 

A  claim  preferred  by  Zerman  was  dismissed  by  the  commissioners  on 
the  ground  that  he  was  not  at  the  time  of  the  transactions  in  question  a 
citizen  of  the  United  States.  {John  Napoleon  Zerman  v.  Mexico,  No.  212, 
Am.  docket,  MS.  Op.  III.  114.)  Thirty -nine  other  of  the  Archibald  Grade 
claims  Were  dismissed  by  the  umpire  on  the  same  ground. 

One  Dolan  {Thomas  J,  JDolan  v.  Mexico^  No. 
^'l^'^i^^'  79,  Am.  docket)  made  a  claim  as  an  innocent 
passenger  on  the  Archibald  Ora^ne,  alleging 
that  he  had  no  intention  of  participating  in  any  hostile  pro- 
ceedings.   Sir  Edward  Thornton  decided : 

''There  is  evidence  in  support  of  these  assertions,  though, 
as  it  is  offered  by  others  who  were  in  the  same  position  as 
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Dolan,  it  is  not  entitled  to  the  fallest  credit.  Bat  if  Dolan 
was  really  ignorant  of  the  character  of  the  vessel,  his  igno- 
rance proved  an  absence  of  prudence  on  his  part  for  which  he 
could  blame  no  one  but  himself;  for  it  would  have  been  easy 
at  the  time  to  ascertain  by  inquiry  at  San  Francisco  everything 
connected  with  the  expedition.  At  all  events,  it  would  be  most 
unjust  to  make  the  Mexican  Government  responsible  for  the 
deceit  which  was  practiced  on  the  claimant,  although  the  latter 
might  on  that  account  sue  for  compensation  from  the  owner  of 
the  vessel. 

"The  umpire  is  of  opinion,  as  in  other  cases,  that  the  Mexi- 
can authorities  were  justified  in  arresting  Dolan;  but  he  also 
thinks  that  the  claimant  is  entitled  to  compensation  for  the 
unnecessary  and  illegal  delay  and  harsh  treatment  to  which  he 
was  subjected;  and  as  there  is  no  proof  that  he  had  a  guilty 
knowledge  of  the  nature  of  the  expedition  of  which  he,  per- 
haps innocently,  formed  a  part,  the  umpire  thinks  that  the 
compensation  in  the  case  should  be  higher  than  in  some 
others,  where  it  has  been  proved  that  the  claimant  had  such 
guilty  knowledge  and  actively  contributed  to  the  preparation  • 
of  the  expedition.  He  therefore  awards  that  the  sum  of  one 
thousand  dollars  ($1,000)  in  gold  coin  of  the  United  States, 
without  interest,  be  paid  by  the  Mexican  Government  for  the 
above-mentioned  claim." 

The  decision  in  Dolan's  case  was  followed 
Zeman  Expedition:  ijy  Sip  Edward  Thornton  in  nineteen  other 
K^KMi  <*^<>'<>^«^(»ases  of  innocent  passengers.  In  another 
such  case  (James  Ballentine  v.  Mexico^  No.  285) 
he  allowed  a  sum  with  interest  for  property  of  which  it  was 
shown  that  the  claimant  was  wrongfully  deprived.  In  yet 
another  case  (John  Craig  v.  Mexico,  No.  257)  an  award  of 
$2,000  was  made  for  exceptionally  cruel  treatment,  the  claim- 
ant, when  found  in  Mexico  by  messengers  dispatched  by  his 
father,  being  so  reduced  that  he  had  to  be  carried.^    But,  in 

'  Several  of  the  passengers'  claims  were  dismissed  for  want  of  evidence 
of  citizenship.    lu  one  of  these  cases,  Sir  Edward  Thornton  said : 

**  In  the  case  of  A.  M,  Spencer  v.  Mexico,  No.  231,  the  nmplre  does  not 
consider  that  there  is  sufficient  evidence  that  the  claimant  was  a  citizen  of 
the  United  States.  If  it  be  really  true  that  he  was  so,  that  he  was  one  of 
the  unfortunate  passengers  in  the  Archibald  Grade,  and  that  besides  the 
cruel  treatment  to  which  he  was  subjected,  he  lost  a  considerable  amount 
of  property,  the  case  is  a  hard  one  upon  those  who  took  care  of  him  during 
his  failing  health  for  several  years. 

''But  all  the  evidence  offered  is  either  his  own  declarations  or  those  of 
persons  immediately  interested  in  the  claim. 

'<  The  umpire  can  not  recognize  the  sufficiency  of  such  evidence,  and  is 
therefore  compelled  to  award  that  the  claim  be  disallowed.'' 
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the  cases  in  which  it  appeared  that  a  passenger  or  member  of 
the  crew  of  the  Archibald  Orade  had  knowledge  of  the  char- 
acter of  the  voyage,  Sir  Edward  Thornton  held  that  justice 
called  for  '^the  lowest  possible  amounts^  of  damages.  Thus 
in  the  case  of  John  McGurdy  v.  MexieOj  No.  214,  he  said: 

"  The  Government  of  the  United  States  can  not  equitably 
ask  of  the  Mexican  Government  compensation  for  the  losses, 
I)ecuniary  or  of  time,  suffered  by  the  claimant;  for  the  enter- 
prise, whilst  it  was  illegal,  was  evidently  of  a  speculative  char- 
acter, and  those  losses  were  due  to  the  claimant's  having 
knowingly  taken  part  in  it. 

*'  In  the  case,  however,  of  Mr.  McCurdy,  as  in  the  cases 
of  the  other  prisoners,  there  was  unnecessary  and  illegal  delay 
in  proceeding  with  his  trial,  and  he  was  exposed  to  unduly 
harsh  treatment,  for  which  he  is  entitled  to  compensation;  but, 
considering  the  culpable  conduct  of  the  claimant,  the  umpire 
is  of  the  opinion  that  justice  only  calls  for  the  lowest  possible 
amount,  and  he  therefore  awards  that  the  sum  of  $500  in  gold 
'  coin  of  the  United  States,  without  interest,  be  paid  in  satisfac- 
tion for  this  claim."  ^ 

The  case  of  the  Rebecca  Adams  presented 

DiipodtionoftlieCaM^ifferent  features  from  that  of  the  Archibald 

of  tiie   *'Bebecoa  q^^^^     j^  |jj^q  ^^^  ^f  |jjj^  master  of  the 

Aduni. 

former  vessel  {Thomas  8.  Andrews  v.  Mexico^ 

No.  216),  Sir  Edward  Thornton  rendered  the  following  decision : 

"Captain  Andrews  had  previously  chartered  the  vessel  to 
Zerman  at  San  Lucas,  and  in  doing  so,  and  then  losing  sight 
of  the  objects  of  the  voyage  and  the  intentions  of  the  owner 
of  the  vessel,  the  umpire  considers  that  Captain  Andrews  com- 
mitted a  grave  indiscretion.  But  he  also  believes  that  Captain 
Andrews  was  thoroughly  deceived  as  to  the  position  of  Zerman 
and  was  convinced  that  he  really  was  an  admiral  in  the  Mexi- 
can service,  and  that  the  Archibald  Grade  was  a  Mexican  ves- 
sel of  war;  and  that  he  did  not  8upxK>8e  that  Zerman  had  any 
hostile  intentions.  But  as  the  Rebecca  Adams  accompanied 
the  Archibald  QroAAe  and  had  on  board,  besides  arms  and 
ammunition,  some  of  the  men  who  were  transferred  from  the 
latter  vessel,  there  was  prima  fade  evidence  that  she  formed 
part  of  the  expedition,  and  the  Mexican  authorities  were  there- 
fore justified  in  seizing  and  detaining  her,  together  with  the 
captain  and  crew. 

"But  these  authorities  should,  in  the  opinion  of  the  umpire, 
have  investigated  the  circumstances  of  the  case  without  delay; 
and  have  released  the  vessel,  captain,  and  crew,  and  for  this 
purpose  the  term  of  three  months  from  the  date  of  the  seizure 


*  This  award  was  followed  by  the  umpire  in  the  oases  of  Joseph  Bogp, 
No.  228;  A,  Brown  Chapman,  No.  234,  and  Robert  G.  Baldwin,  No.  2&8. 
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of  the  vessel  would  have  been  sufficient.  The  seizure  of 
Captain  Andrews's  private  property,  the  ill  treatment  which  he 
and  his  crew  were  subsequently  forced  to  suffer,  and  the  unnec- 
essary and  illegal  delay  which  occurred  in  the  decision  of 
their  case,  were  entirely  unjustifiable.  The  umpire  is  there 
fore  of  opinion  that  the  claimant  is  entitled  to  the  value  of  his 
private  property  which  was  seized,  to  the  expenses  incurred 
by  him  owing  to  the  unnecessary  delays  which  took  place,  and 
to  compensation  for  his  loss  of  time,  and  the  ill  treatment 
which  he  suffered. 

^'The  umpire  therefore  awards  $1,500  in  gold  coin  of  the 
United  States  for  the  value  of  the  claimant's  private  proi)erty, 
and  13,000  in  the  same  coin  for  his  expenses,  with  interest  upon 
these  two  items  at  the  rate  of  6  per  cent  per  annum  fl^m  the 
17th  of  February  1856  to  the  date  of  the  final  award;  and 
further,  the  sum  of  $2,000  in  the  same  coin  without  interest  for 
the  ill  treatment  suffered  and  the  loss  of  time.  The  umpire 
would  have  adjudged  a  higher  compensation  on  this  last 
account  but  for  the  want  of  judgment  and  indiscretion  shown 
by  ('aptain  Andrews  in  chartering  his  vessel  to  Zerman,  which 
action  of  his  was  participated  in  and  supported,  as  it  appeiu*s, 
by  the  whole  of  the  crew  of  the  Rebecca  Adamsj  and  of  which 
the  occurrences,  of  which  he  and  they  complained,  were  the 
consequence.'' 

In  the  case  of  Patrick  H.  Oootey,  owner  of  the  Rebecca  Adams 
(Patrick  H.  Oootey  v.  Mexico^  No.  215),  Sir  Edward  Thornton 
held  that  as  Oootey  had  no  knowledge  of  the  chartering  of  the 
vessel  to  Zerman,  and  ought  not  to  be  made  to  suffer  for  the 
error  of  the  captain,  and  as  the  Mexican  authorities  ^^  ought 
immediately  to  have  ascertained  the  facts  by  judicial  means, 
and  to  have  released  the  vessel  as  soon  as  possible,  the  pres- 
ence of  the  owner  not  being  necessary  for  that  purpose,"  the 
Government  of  Mexico  "should  pay  the  value  of  the  vessel, 
with  interest  thereon."  On  this  score  he  awarded  $50,000  in 
gold,  with  interest  at  6  per  cent,  to  commence  at  the  end  of 
three  months  after  the  seizure,  three  months  having  been,  in 
his  opinion,  "ample  for  the  investigation  of  the  facts."  He 
also  awarded  to  Oootey,  for  "expenses  incurred  by  him  in 
proceeding  to  Mexico,  a  step  to  which  he  was  forced  by  the 
unnecessary  delays  of  the  Mexican  authorities,"  the  sum  of 
$4,000  in  gold  coin,  with  interest  at  6  per  cent  from  January 
1, 1867. 

To  the  first  officer  of  the  Rebecca  Adams^  Sir  Edward  Thorn- 
ton, referring  to  his  remarks  in  the  case  of  Andrews,  the 
master,  awarded  $100  for  loss  of  personal  property;  $315  for 
a  twentieth  part  of  the  oil  on  board,  but  nothing  for  his  share 
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of  the  prospective  catch;  $1,000  for  expenses,  and  $2,000  <<for 
the  illegal  detention  and  cruel  treatment  to  which  he  was  sab- 
jected."  The  whole  amoont  of  the  award  was  $1,415,  United 
States  gold,  with  interest  at  6  per  cent  from  February  17, 1856, 
and  $2,000  in  the  same  coin  without  interest.  {Benjamin 
Ripley  v,  Mexico,  No.  217.)  In  the  case  of  the  second  mate,  an 
award  was  made  of  $170.37,  representing  a  thirty-seventh  part 
of  the  oil  on  board,  with  interest  at  6  per  cent  from  February 
17, 1856y  and  $2,000  in  the  same  coin  without  interest.  (Her- 
mm  F.  WulffY.  Mexico^  No.  232.) 

In  the  case  of  Francis  MoCready  v.  Mexico,  No.  218,  Sir  Ed- 
ward Thornton  considered  and  determined  the  award  to  be 
made  in  favor  of  an  ordinary  seaman  on  the  Rebecca  Adams. 
He  found  that  McOready  was/^  equitably  entitled  to  the  one 
one  hundred  and  fiftieth  share  of  the  oil  on  board  the  Rebecca 
Adamsj  and  to  compensation  on  account  of  the  cruel  treat- 
ment and  illegal  delay  to  which  he  was  subjected."  He  there- 
fore awarded  him  on  these  grounds,  respectively,  $42  in  United 
States  gold  coin,  with  interest  at  6  per  cent  from  February  17, 
1856,  and  $2,000  in  the  same  coin  without  interest. 

The  same  award  was  made  in  fifteen  similar  cases. 

Finally,  Sir  Edward  Thornton  considered 

Zerman  EzpeditUm:  ^nd  decided  the  case  of  Camille  Gros  v.  Mexico j 

cium  for  Armi  ^^  3^^  ^^  ^j^.^j^  ^^^  individual  who  ftimished 

lura  AmnnmiuoiL 

the  arms  and  ammunition  for  the  expedition 
put  forward  a  claim.    Sir  Edward  Thornton  said: 

"The  umpire  is  of  opinion  that  the  expedition  prepared  under 
the  auspices  of  Zerman  was  a  violation  of  the  law  of  the  United 
States  and  of  international  law.  It  is  clear  that  the  claimant 
in  this  Qase  was  perfectly  well  acquainted  with  the  character 
of  that  expedition,  and  assisted  in  its  equipment.  The  author- 
ity to  negotiate  a  loan  at  San  Francisco  was  given  to  Mathe- 
son  by  General  Alvarez  when  he  was  not  at  the  head  of  the 
Mexican  Government,  but  was  merely  a  leader  of  a  revolution 
against  that  government.  The  claimant  entered  of  his  own 
free  will  into  the  arrangement  for  supplying  arms,  munitions 
of  war,  and  provisions,  and  received  bonds  in  return  guaranteed 
by  the  State  of  Guerrero. 

"  Under  these  circumstances  the  umpire  is  of  opinion  that  the 
losses  suffered  by  Camille  Gros  and  for  which  he  claims  com- 
pensation were  due  to  his  own  acts,  committed  in  violation  of 
the  law  of  the  United  States  and  of  international  law,  and 
he  thinks  that  the  United  States  ought  not  to  support  such  a 
claim,  and  would  not  be  justified  in  doing  so. 
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^^Oonsidering  the  manner  of  the  claimant's  arrival  at  LaPaz, 
there  can  be  no  donbt  that  the  Mexican  anthorities  were  justi- 
fied in  ordering  his  arrest,  as  much  as  that  of  all  those  who 
were  on  board  the  Archie  Oraoie,  The  only  point  on  which  he 
would  be  entitled  to  compensation  is  the  unnecessary  and  ille- 
gal length  of  the  detention  to  which  he  was  subjected  and  the 
cruel  treatment  which  he  suffered  at  the  hands  of  the  Mexican 
authorities;  but,  considering  the  illegal  acts  previously  com- 
mitted by  him,  the  umpire  thinks  that  such  compensation 
should  not  be  a  high  one. 

^^Such  is  the  opinion  of  the  umpire  with  regard  to  the  rights 
of  the  claimant  in  this  case  if  he  bad  prov^  that  he  was  a 
citizen  of  the  United  States  at  the  time  at  which  the  acts  were 
committed  on  account  of  which  he  claims  compensation.  But 
it  appears  to  the  umpire  that  he  was  not  a  citizen  of  the 
United  States  at  the  time.  He  had  declared  his  intention  of 
becoming  so,  and  no  more;  but  had  not  actaally  become  a  citi- 
zen of  the  United  States.  The  umpire  is  therefore  of  opinion 
that  Oamille  Gros  is  not  one  of  the  persons  whose  claim  is 
entitled  to  consideration  under  the  provisions  of  the  convention 
of  July  4,  1868,  between  the  United  States  and  Mexico,  and 
consequently  awards  that  the  claim  be  dismissed.'' 

The  claimants  in  this  case  were  0.  H.  Camp- 
"Mary  Low^**^  ^^^^'  *^^  owner,  and  A.  A.  Arango,  the  char- 
terer and  owner  of  the  cargo,  of  the  American 
brig  Mary  Lowelly  which  was  captured  on  March  15, 1869,  off 
Ragged  Island,  one  of  the  Bahamas,  by  the  Spanish  man-of- 
war  A  wdaiw^ja.  The  brig  was  cleared  from  New  York  for  Vera 
Cruz,  in  Mexico,  with  a  cargo  of  arms  and  munitions  of  war. 
Subsequently  she  pat  in  at  Ragged  Island,  where  she  was 
reported  to  be  in  distress.  Here  she  was  watched  by  the 
Andaluza,  in  consequence  of  information  that  her  cargo  was 
intended  for  the  insurgents  in  Cuba.  On  the  day  of  the  cap- 
ture she  left  what  was  known  as  the  ^<  man-of-war  anchor- 
age," where  she  had  been  lying,  for  the  purpose,  as  was  alleged, 
of  entering  a  neighboring  harbor  of  greater  security,  when,  as 
she  was  about  to  double  the  southeast  point  of  Little  Ragged 
Island,  she  was  seized  by  a  crew  from  the  Andaluza.  She  was 
immediately  taken  to  Havana,  where,  together  with  her  cargo, 
she  was  condemned  as  lawful  prize.  Campbell  claimed  $21,000 
for  the  value  of  the  vessel  and  for  the  damages  resulting  from 
the  loss  of  the  money  to  become  due  under  the  charter-party, 
together  with  interest  from  the  date  of  the  capture.  Arango 
claimed  $39,719.47  in  gold  coin  for  the  value  of  the  cargo,  with 
interest  from  the  same  date. 
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When  the  capture  of  the  brig  was  first  made  known  to  the 
Govemment  of  the  United  States,  it  was  stated  that  she  was 
seized  near  the  coast,  withiu  British  jarisdictional  waters,  and 
while  in  charge  of  a  colonial  castom-hoase  officer.  Acting  on 
this  information,  Mr.  Fish,  then  Secretary  of  State,  instructed 
the  minister  of  the  (Jnited  States  in  London  that  it  was  pre- 
sumed that  Her  Majesty's  government  would  not  hesitate  ^'  to 
hold  the  Spanish  authorities  accountable  for  the  proceedings," 
and  that  the  United  States  would  "  look  to  the  British  Gov- 
ernment for  indemnification  for  the  losses  and  injuries  which 
citizens  of  the  United  States,  owners  of  the  Mary  Lowell  and 
her  cargo,"  might  ^<  sustain,  in  consequence  of  her  illegal 
seizure."^  To  this  instruction,  when  communicated  to  the 
British  Government,  Lord  Clarendon,  then  foreign  secretary, 
replied  that  as  regarded  the  statement  that  the  brig,  at  the 
time  of  her  capture,  was  in  charge  of  a  British  custom-house 
officer,  it  appeared  that  the  person  who  was  in  charge  of 
the  vessel  *<  had,  for  the  time,  ceased  to  have  any  connec- 
tion with  Her  Majesty's  customs,  and  was  in  fact  acting 
master  of  her;"  and  that,  as  regarded  the  place  of  capture, 
Her  Majesty's  government  considered  that  "  the  claim  of  ter- 
ritory must  be  made  out  by  clear  and  unimpeached  evidence, 
and  that  therefore  if  any  doubt  should  exist  upon  the  sub- 
ject it  would  not  be  proper  for  them,  on  the  strength  of  that 
doubt,  to  insist  upon  the  Mary  Lowell  being  released."  Some 
of  the  evidence,  he  said,  tended  ^^  to  prove  that  the  capture 
took  place  clearly  within  British  waters,"  while  other  parts  of 
it  supported  the  conclusion  that  the  capture  *<  did  not  so  take 
place."  Her  Majesty's  government  were  unable  to  say  that 
the  capture  was  ^<  satisfactorily  made  out  to  have  taken  place 
within  the  British  territory,  so  as  to  entitle  Great  Britain  to 
claim  the  restoration  of  the  vessel."'  The  officers  of  the  Andor 
luza  alleged  that  the  capture  was  made  six  miles  or  upwards 
from  the  shore. 

When  the  case  came  before  the  commission 

^'^^^^Uml'^**^'  it  was  contended  in  behalf  of  the  claimants: 

(1)  That  the  seizure  of  the  vessel  and  cargo 

was  unlawful  because  made  within  neutral  jurisdiction.     (2) 

That,  even  if  the  seizure  was  made  on  the  high  seas,  it  was 

unlawful,  because  Spain  bad  conceded  that  there  was  no  con- 

1 S.  Ex.  Doo.  106,  41  Cong.  2  seas.  p.  31. 
« Id,,  p.  43. 
6627— Vol.  i— 41 
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fliot  at  thQ  time  amoaiiting  to  a  war  in  the  international  sense, 
such  as  gave  the  parties  a  right  to  exercise  belligerent  powers 
on  the  high  seas.  (3)  That,  even  if  the  cargo  consisted  at  the 
time  of  capture  of  articles  which,  in  time  of  war,  would  be 
contraband,  yet  at  the  time  of  the  capture  the  vessel  was  not 
prosecuting  her  voyage,  nor  was  the  cargo  taken  in  delicto,  nor 
was  there  any  purpose  on  the  part  of  the  owner  either  of  the 
vessel  or  of  the  cargo  to  violate  any  blockade  established  by 
Spain  in  Cuba,  since  no  such  blockade  had  been  proclaimed  or 
established.  (4)  That,  in  view  of  these  facts  and  principles, 
the  court  at  Havana  had  no  jurisdiction  of  the  vessel  and 
cargo  as  prize  of  war,  and  that  its  decree  of  condemnation 
was  null  and  void. 

On  behalf  of  the  Government  of  Spain  it 
Spanish  Oonteiition:  was  contended :  (1)  That  the  only  question  be- 
ffiffh  SwuT^'*  ^*  tween  Spain  and  the  United  States  in  regard 
to  the  condition  of  affairs  in  Cuba  was  whether 
the  insurrection  was  of  any  such  magnitude  as  to  justify  the 
United  States  in  recognizing  the  insurgents  as  belligerents; 
that,  as  was  contended  by  the  United  States  during  the  civil 
war,  a  condition  of  things  might  exist  that  would  justify  the 
government  in  exercising  belligerent  rights  against  revolted 
subjects,  and  yet  would  not  warrant  their  recognition  as 
belligerents  by  foreign  nations.    (2)  That,  even  if  there  was 
no  such  war  as  gave  technical  jurisdiction  to  a  prize  court, 
there  was  a  right  of  self-defense  in  nations  as  well  as  in  indi- 
viduals— a  right  which  was  recognized  in. the  case  of  the 
steamer  Caroline  and  in  the  case  of  the  Lopez  expedition  in 
1851;  and  that  if  the  capture  was  made  on  the  high  seas  it 
was  lawful,  because  the  voyage  was  undertaken  for  an  unlaw- 
ful purpose — ^viz,  to  aid  tbe  insurgents  in  Cuba.    The  argument 
for  Spain  rested  chiefly  on  this  second  ground,  of  self-defense. 
The  arbitrators  having  differed  in  opinion, 
'^^^'^Sanl  ^^"^  ^^^  umpire.  Baron  Blanc,  on  June  9, 1879,  pro- 
nounced the  following  decision: 

<^  In  the  cases  of  the  American  citizens  Charles  H.  Campbell 
and  Augustin  A.  Araugo  against  Spain,  I  may,  as  is  claimed 
in  behalf  of  the  United  States,  assume  for  the  purposes  of  the 
controversy  submitted  to  me  that  the  capture  of  the  brig  Mary 
Lowell  and  cargo  by  Spanish  force  on  the  high  seas  was  unau- 
thorized by  international  law.  Yet,  as  the  cargo,  consisting 
of  arms,  ammunition,  and  other  military  supplies,  was  admi^ 
tedly  intended  by  its  owner,  Augustin  A.  Arango,  for  the  bene- 
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flt  of  the  insurgents  against  the  Spanish  Government,  and  as 
the  brig  was  allowed  by  Charles  H.  Campbell,  either  willfully 
w  negligently,  to  fall  into  the  hands  of  parties  actively  inter- 
ested in  promoting  the  insurrection,  the  claimants  forfeited 
their  right  to  the  protection  of  the  American  flag,  and  are 
estopped  fitun  asserting  any  of  the  privileges  of  lawftil  inter- 
course in  times  of  peace  and  any  title  to  individual  benefit  of 
indemnity  as  against  the  acts  of  the  Spanish  authorities  done 
in  self  defense. 
^<  The  claims  are  therefore  dismissed." 

After  this  decision  was  pronounced  a  motion  was  made  to 
the  umpire  by  the  advocate  for  the  United  States  for  a  rehear- 
ing, on  the  ground  that  the  decision  as  to  the  right  of  self- 
defense  was  erroneous  and  destructive  of  the  freedom  of  the 
seas;  that  the  right  of  self-defense  claimed  by  Spain  could  not 
extend  beyond  her  own  jurisdiction,  and  that  the  umpire  had 
erred  in  holding  that  the  brig  '*was  allowed  by  Charles  H. 
Campbell,  either  willfully  or  negligently,  to  fall  into  the  hands 
of  parties  actively  interested  in  promoting  the  insurrection." 
In  denying  this  motion  the  umpire  elaborated  his  decision  as 
follows: 

"The  cases  of  0.  H.  Campbell  v.  Spain  and  A.. A.  Arango  v. 
Spain  again  come  before  the  American  and  Spanish  Commis- 
sion on  a  motion  for  a  rehearing.  Besides  the  fact  that  the 
motion  is  not  presented  to  the  umpire  through  the  authorized 
channels,  he  considers  it  a  matter  of  very  serious  doubt  whether 
he  possesses  the  power  to  reopen  a  case  after  his  decision  is 
made  and  filed.  While  there  is  great  plausibility  in  the  theory 
that  with  the  filing  of  his  decision  his  function  ends,  it  certainly 
can  not  be  disputed  that  the  power,  even  if  the  umpire  pos- 
sesses it,  should  be  exercised  with  caution,  and  only  when 
evidence  and  reasons  are  offered  by  the  moving  party  which 
were  not  before  the  umpire  when  he  rendered  his  decision.  The 
umpire  has  very  carefully  looked  for,  and  failed  to  find,  such 
evidence  and  reasons  in  the  brief  for  a  rehearing  filed  in  the 
acts  of  the  commission.  It  may  be  due  to  the  parties,  how- 
ever, that  he  should  now  state  his  views  upon  the  whole  case 
more  fully  than  he  has  heretofore  done,  in  order  that  no  mis- 
apprehension as  to  the  real  character  of  his  decision  may 
exist. 

"As  matter  of  fact,  it  has  been  established  that  the  arms  and 
ammunition  shipped  on  the  Mary  Lowell  were  admittedly  in- 
tended for  delivery,  even  by  illegal  means,  to  the  Cuban  insur- 
gents. It  has  been  established  in  regard  to  the  Mary  Lowell 
that,  even  it  be  doubtful  on  the  proofs  that  her  ostensible  des- 
tination for  Vera  Cruz  had  been  simulated  from  the  departure 
from  New  York,  she  was  abandoned  at  the  Bahamas  by  her 
captain  and  crew,  they  alleging  unwillingness  to  participate 
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in  a  descent  upon  the  Gaban  coast;  that  she  was  thereupon 
left  by  her  proprietor  under  the  command  of  one  of  the  mem- 
bers of  a  body  of  men,  organized  as  a  military  company,  which 
had  come  from  Jacksonville  with  G.  H.  Gampbell  on  another 
ship  belonging  to  G.  H.  Gampbell  himself;  that  the  allegation 
that  the  Mary  LoweU  was  afterward  placed  in  the  custody  of 
a  British  official  is  inconsistent  with  the  positive  declarations 
of  the  British  Government;  that  the  aforesaid  company  was 
manifestly  engaged  in  the  initiation,  at  least,  of  an  attempt  to 
make  a  descent  upon  the  Guban  coast  in  aid  of  the  insurrection ; 
and  that  before  the  capture  of  the  Mary  Lowell  by  the  Spanish 
forces  the  vessel  and  cargo  had  passed  into  the  possession  and 
under  the  control  of  the  insurgents,  whatever  may  be  the 
weight  properly  attributable  to  the  assertion  that  the  claim- 
ants had  lost  and  the  insurgents  had  acquired  ownership  of 
the  property. 

<<  As  matter  of  law,  the  umpire  is  of  opinion  that  prior  to  the 
capture  of  the  Mary  Lowell^  and  independently  of  the  circum- 
stances of  the  capture  itself,  the  vessel  and  cargo  were  being 
used  by  the  act  or  through  the  negligence  of  their  respective 
owners  in  an  unlawful  enterprise  and  placed  outside  the  con- 
ditions of  lawful  intercourse  in  time  of  peace;  that  this  ille- 
gality was  of  such  a  character  as  to  carry  with  it  forfeiture  of  the 
protection  of  the  United  States  flag  and  as  to  subject  the  prop- 
erty to  such  eventual  action  as  might  be  deemed  proper  by  the 
United  States  and  by  Spain  according  to  the  mutual  rights 
and  duties  of  the  two  governments;  that  such  abnormal  situ- 
ation of  the  owners  of  the  ship  and  cargo  toward  Spain,  and 
indeed  toward  the  United  States  themselves,  could  not  be 
covered  by  the  alleged  infraction  of  international  law  involved 
in  the  subsequent  capture  of  the  Mary  LoweU  and  cargo  by  the 
Spanish  forces;  and  that  on  those  principles  of  equity  which 
the  umpire  does  not  feel  at  liberty  to  disregard  he  is  bound  to 
decide  that  the  owners  of  the  ship  and  cargo  are,  as  such, 
estopped  in  their  present  claim  to  indemnity  for  the  conse- 
quences of  their  unlawful  venture.  It  is,  then,  irrelevant  under 
the  circumstances  of  this  case  to  state  how  far,  if  at  all,  the 
acts  of  the  Spanish  forces,  done  in  self-defense,  were  unau- 
thorized by  international  law  and  such  as  to  create  a  claim  on 
the  part  of  the  United  States  against  Spain  in  behalf  of  the 
offended  sovereignty  of  their  flag.  It  is  accordingly  unneces- 
sary for  the  determination  of  the  personal  rights  of  the  claim- 
ants before  this  commission  to  ascertain  the  facts  on  which  the 
regularity  of  the  capture,  as  to  the  rights  of  the  United  States, 
depends,  namely:  Has  the  Mary  LoweU  set  herself  right  as  to 
the  allegation  of  Spain  that  she  was,  at  the  moment  of  the 
capture,  without  a  captain  and  without  the  necessary  papers 
to  justify  her  flag;  that  she  was  pursuing  an  unjustified 
course,  etc.! 

^'The  umpire  must  be  understood  as  applying  the  rule  of  es- 
toppel only  against  the  private  claims  of  G.  U.  Gampbell  and 
A.  A.  Arango,  as  claimants  of  an  indemnity  for  their  own  indi- 
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yidnal  acconnt.  in  which  private  claims  the  qaestion,  Was  the 
capture  of  the  Mary  Lowell  and  cargo  unlawful  t  is  sabordinate 
to  the  other  qaestion,  viz,  Were  the  Mary  Lowell  and  cargo  en- 
gaged in  a  lawful  enterprise  f  The  umpire  can  not  be  legiti- 
mately called  upon  to  treat  this  as  a  case  of  the  United  States 
against  Spain  having  for  its  direct  object  a  suitable  reparation 
for  the  offended  dignity  of  their  flag.  In  such  a  case  the  regu- 
larity of  the  capture  would  constitute  the  principal  question 
to  be  considered,  the  personal  situation  of  the  owners  of  the 
property  becoming  subordinate;  but  no  case  of  the  United 
States  V.  Spain  has  been  or  could,  in  the  opinion  of  the  umpire, 
properly  be  presented  to  this  tribunal. 

"The  umpire  therefore  finds  nothing  to  justify  a  reversal  of 
his  decision.  While  leaving  entirely  untouched  the  capture  of 
the  Mary  Lowell  in  its  relations  to  international  law  and  in  its 
consequences  upon  such  rights  as  the  United  States  and  Spain 
may  respectively  possess  in  the  premises,  he  must  adhere  to 
the  dismissal  of  these  claims,  G.  H.  Campbell  and  A.  A.  Arango 
V.  Spainj  and  deny  the  applications  for  a  rehearing." 

Baron  Blano,  umpire;  case  of  C.  H,  Camphell,  No.  94,  and  A.  A,  Arango, 
No.  95,  Span.  Com.  (1871),  December  9, 1879. 

An  indemnity  was  demanded  from  Spain 
Sneakman.  ^^  *^®  repesentatives  of  two  persons,  citizens 
of  the  United  States,  who  were  summarily 
examined  and  executed  in  Cuba  by  military  authority  as 
<^  pirates,"  on  proof  '^  of  being  taken  with  arms  in  their  hands, 
and  of  having  landed  outside  of  a  port  in  order  to  make  war 
against  Spain."  They  were  taken  prisoners,  with  arms  in 
their  hands,  after  a  conflict  between  the  party  of  which  they 
were  members  and  the  Spanish  troops.  Counsel  for  the  claim- 
ants contended  that  the  deceased  did  not  voluntarily  partici- 
pate in  the  hostile  expedition,  but  were  forced  into  it,  under 
threats  of  death,  after  the  vessel  (a  schooner  called  the  Grape- 
shot)  on  which  it  was  said  that  they  innocently  embarked  as 
passengers,  had  left  the  United  States. 

Counsel  for  the  claimants,  in  their  opening  argument,  also 
.took  the  following  position : 

"As  in  the  one  case  [the  Virginius]^  so  in  the  other,  the  ques- 
tion of  the  guilt  or  innocence  of  the  victims  does  not  enter 
into  the  international  discussion.  *  *  *  In  all  Christian 
and  civilized  states  a  public  trial  in  which  the  evidence  is  pro- 
duced against  and  in  favor  of  the  supposed  criminal,  in  which 
he  is  allowed  the  assistance  of  such  solicitors,  advocates,  and 
agents  as  he  may  deem  proper  to  employ,  precedes  the  judg- 
ment and  execution.  Such  a  trial — a  trial  ^by  order  and 
authority  of  law  only,  and  according  to  the  regular  course  of 
proceedings  in  such  cases' — a  trial  in  the  presence  of  the 
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proper  counsel  of  the  accused,  a  trial  when  no  evidence  shall 
be  exhibited  save  that  at  the  taking  of  which  such  counsel  may 
have,  or  may  have  had,  the  right  to  be  present,  is  expressly 
guaranteed  by  the  seventh  article  of  the  treaty  of  1795,  to 
-every  citizen  of  the  United  States  charged  with  an  offense 
cognizable  by  a  Spanish  tribunal." 

In  reply,  the  advocate  for  Spain  referred  to  the  proclamation 
of  the  President  of  the  United  States  of  August  11, 1849  (9 
Stats,  at  L.  1003),  in  relation  to  an  apprehended  expedition 
from  the  United  States  to  invade  Cuba,  in  which  all  citizens 
of  the  United  States  who  should  connect  themselves  with  that 
enterprise  were  warned  that  they  would  "forfeit  their  claim  to 
the  protection  of  their  country,"  and  must  not  expect  the  "  in- 
terference" of  their  government  "in  any  form  in  their  behalf," 
"no  matter  to  what  extremity"  they  might  "be  reduced  in 
consequence  of  their  conduct;"  and  to  the  declaration  of  Mr. 
Webster,  in  regard  to  the  participants  in  the  ensuing  Lopez 
expedition,  that  they  had  "no  legal  claim"  to  the  protection 
of  the  United  States  (6  Webster's  Works,  513, 515).  Persons, 
said  the  advocate  for  Spain,  who  entered  Cuba  with  arms  in 
their  hands  were  subject  to  military  law  and  under  military 
jurisdiction,  and  the  treaty  of  1795  had  no  application  to  them. 
He  also  referred  to  the  case  of  Oapt.  Nathan  Hale,  executed 
as  a  spy  in  1776  on  orders  given  personally  by  Lord  Howe, 
without  any  other  proceeding  than  his  own  oral  examination 
of  the  prisoner,  and  to  a  case  in  which  Gen.  B.  F.  Butler 
ordered  the  execution  of  a  man  who,  it  was  alleged,  had  torn 
down  the  American  flag. 

Counsel  for  the  claimant,  in  their  closing  argument,  contended 
that  if  the  deceased  were  prisoners  of  war,  in  military  custody 
of  the  Spanish  Government,  that  government  was  bound, 
under  the  law  of  nations,  to  treat  them  according  to  the  usages 
which  had  obtained  currency  among  civilized  states,  and  which 
had  for  their  object  the  mitigation  of  the  miseries  of  war.^  It 
was  not  pretended,  said  counsel,  that  the  deceased  had  for- 
feited their  lives  as  spies  by  reason  of  any  crime  against  the 
laws  of  war;  and  even  if  they  were  engaged  in  an  expedition 
hostile  to  Spain,  that  government  could  not  justify  the  execu- 
tion of  them  as  prisoners  of  war.  If  they  were  not  prisoners 
of  war  they  were  entitled  to  the  guaranties  to  the  treaty  of 
1795. 

1  Mr.  Webster,  Secretary  of  State,  to  Mr.  Thompson,  minister  to  Mexico, 
April  15, 1842,  case  of  the  Santa  F6  Expedition,  6  Webster's  Works,  427, 
437;  Lieber's  ''Instructions  for  the  govei-nment  of  the  armies  of  the  United 
States  in  the  field,''  Scott's  Digest  of  Military  Law,  1873,  p.  441,  et  $eq. 
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The  advocate  for  Spain  answered  that  considerations  of  hu- 
manity did  not  tonch  the  case;  but  if  they  did,  it  might  be 
said  that  the  responsibility  for  the  horrors  of  the  war  then 
desolating  Onba  rested  upon  the  adventurers  who  for  so  many 
years  had  used  the  territory  of  the  United  States  as  a  base  of 
operations  against  that  island.  The  real  question  was  whether 
men  taken  in  arms  could  claim  to  be  treated,  not  as  enemies 
under  the  laws  of  war,  but  as  persons  simply  accused  of  felony, 
and  punishable  only  after  due  trial  and  sentence.  In  the  civil 
war  in  the  United  States  there  were  some  who  contended  that 
American  citizens  moving  on  the  capital  and  threatening  the 
existence  of  the  government  could  not  lawfully  be  shot  in  bat- 
tle, or  taken  prisoners,  because  the  Constitution  of  the  United 
States  provides  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  According  to  the 
argument  for  the  claimants,  if  ten  thousand  American  citizens 
had  invaded  Cuba,  each  one  individually  would  have  been  en- 
titled to  the  protection  of  the  treaty  of  1796.  Nor  were  the 
circumstances  of  the  present  execution  in  any  degree  barba- 
rous.^ In  the  Franco-German  war  the  commanders  of  the 
invading  army  placed  beyond  the  protection  of  the  laws  of 
war  many  combatants,  including  some  who  had  generally  been 
held  entitled  to  be  considered  as  lawful  belligerents. 

The  arbitrators  ditt'ering  in  opinion,  the  case  was  referred  to 
the  umpire,  who  held  that  it  appeared  ^^  from  the  papers  on 
record "  that  the  claimants  "  left  the  United  States  with  an 
expedition  intended  to  invade  the  Island  of  Cuba; "  that  they 
^<  landed  in  the  Island  of  Cuba  with  the  said  expedition,"  and 
that  therefore  they  had  "  no  right  to  recover  damages  from 
the  Government  of  Spain." 

M.  Bartholdi,  umpire,  cases  of  Wyeth,  No.  57,  and  Speakman,  No.  74, 
Span.  Com.  (1871),  July  10, 1876. 

4.  GrvmG  Aid  and  Compobt  to  the  Enemy. 

The  American  schooner  Fanny,  of  Balti- 

Case  of  the  "Fanny."  niore,  arrived  off  Sisal,  State  of  Yncatan,  in 

1843,  with  a  load  of  coal,  which  she  proceeded 

to  deliver  to  a  Mexican  national  war  steamer  forming  one  of  a 

sqaadl*on  then  blockading  the  ports  of  iihat  State.    Having 


» Halleck's  International  Law,  chap.  16,  sec.  8 ;  Rebellion  Record,  vol.  6, 
p.  48,  order  of  General  Rosecrans  denouncing  a  "war  of  extermination" 
against  certain  partisan  bands. 
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discharged  part  of  her  cargo,  she  anchored  near  the  land, 
under  the  protection  of  the  blockading  squadron,  but  was 
boarded  at  night  by  a  crew  from  the  Yucatan  gunboats  and 
carried  into  the  port  of  Gampeachy  as  a  prize.  The  court  at 
Gampeachy  decided  against  the  captors  and  the  vessel  was 
restored.  The  apparent  owner  preferred  a  claim  for  her  de- 
tention to  the  commissioners  under  the  act  of  Gongress  of 
March  3, 1849,  who  said : 

<<The  board  can  see  no  good  grounds  for  charging  any  re- 
sponsibility to  the  Mexican  Government  for  the  seizure  or  de- 
tention of  the  vessel.  She  was  taken  there  voluntarily  by  her 
master  and  exposed  to  the  danger  of  capture  by  a  State  in 
open  and  successful  war  with  the  Mexican  Government,  and 
she  was  captured  in  the  act  of  supplying  one  of  the  parties 
with  the  means  of  carrying  on  the  war.  The  wrong  was  not 
perpetrated  by  the  public  authorities  of  Mexico,  nor  by  their 
consent  or  approval.  Besides,  the  evidence  in  the  case  before 
the  board  shows  that  other  persons,  and  not  the  claimant,  were 
the  legal  owners  of  the  vessel. 

^^The  board  is  therefore  of  opinion  that  said  claim  is  not 
valid  against  Mexico  under  the  treaty  of  2  February  1848.'^ 

Memorial  of  John  Patterson:  Opinion  of  Messrs.  Evans,  Smith,  and 
Paine,  commissioners,  November  25,  1850.  A  similar  decision  was  made 
by  the  commissioners  in  the  case  of  the  brig  Ada  Eliza,  Andrew  Fenton, 
owner,  captured  off  Lerma  while  engaged  in  supplying  the  same  squad- 
ron with  coal.  The  commissioners  said:  "At  the  time  of  this  occnrrencey 
May  1843,  Texas  and  Mexico  were  at  war  and  Gampeachy  was  in  a  state 
of  revolution  against  Mexico.  It  does  not  appear  by  whom  the  vessel  was 
taken,  whether  by  Colonel  Moore  [of  the  Texas  navy]  or  by  the  forces  of 
Gampeachy.  It  was  not  done  by  Mexico  nor  by  anybody  for  whom  Mexico 
was  responsible.  The  object  of  seizing  the  vessel  was  to  deprive  the  Mex- 
ican war  steamers  of  the  fuel  designed  for  their  use.  The  coal,  being 
Mexican  property,  was  liable  to  be  seized  by  any  power  at  war  with 
Mexico." 

It  was  contended  by  Spain  that  the  claim- 

^^^^^iLnaT^ ^  *^*'  ^^^  appeared  as  an  American  citizen,  had 
contributed  money  to  aid  the  insurgents  in 
Cuba,  and  that,  consequently,  the  embargo  of  his  plantation 
in  that  island  was  justified.  In  proof  of  this  charge  Spain 
ofiered  in  evidence  the  original  books  of  the  ^<  Central  Repub- 
lican Junta  of  Cuba  and  Porto  Eico."  In  these  books  there 
were  several  entries,  of  which  the  following  is  an  example: 
"November  14, 1868,  Kamon  de  Rivas  y  Lamar,  $1,400."  * 

The  umpire  said  that  if  contributions  were  made  by  the 
claimant  to  the  insurgents  in  Cuba,  he  had  committed  a  viola- 
tion of  international  law,  and  was  estopped  from  asserting 


Digitized  byVjOOQlC 


LOSS   OP   NATIONAL   PROTECTION.  2781 

any  claim  before  the  commission  for  indemnity  for  acts  done 
by  Spain  in  self-defense.  He  had  no  doabt  that  the  books 
were  ^<the  original  books  of  the  junta,  and  that  the  contriba- 
tions  were  made  to  aid  the  revolution  in  Cuba;  but,^  continued 
the  umpire, ''  the  books  are  not  satisfactory  evidence  that  the 
contributions  were  made  by  the  claimant,  and  therefore  the 
uoipire  is  of  the  opinion  that  the  seizure  was  not  justified.^ 

Count  Lewenhaapt,  tunpire;  case  of  Raman  de  Biva8  y  Lamar,  No.  73. 
Span.  Com.  (1871),  February  22,  1883.  A  Bimilar  mllnj;  was  made  by 
Count  Lewenhaupt  in  the  case  of  Felix  Covin  y  Pinio,  No.  9. 

The  memorialists  were  citizens  and  residents 
^^  "^j^"^^  •*  of  France,  engaged  at  New  Orleans  in  the  sale 
of  brandies  by  their  agents,  William  E.  Lev- 
erich  &  Go.  From  the  record  it  appeared  that  they  shipped 
by  a  vessel  called  the  Baldwin  25  packages  of  brandy,  and  that 
the  vessel  arrived  at  the  port  of  New  Orleans  March  11, 1861. 
The  ordiuanee  of  secession  of  the  State  of  Louisiana  was 
adopted  January  26,  1861,  and  the  Confederate  government 
was  organized  at  Montgomery,  Alabama,  on  the  22d  day  of 
February.  Upon  the  capture  of  New  Orleans  in  April  1862 
a  part  of  the  brandy  was  in  the  custom-house,  and  came  into 
the  possession  of  the  United  States  authorities.  Other  por- 
tions had  been  taken  from  the  custom-house  while  the  city 
was  in  the  possession  of  the  Confederates,  and  the  duties  on 
the  brandy  so  taken  were  paid  to  the  Confederate  government. 
Of  the  pail;  remaining  in  the  custom-house  a  quantity  was 
taken  by  Dr.  McCormack,  medical  director  of  the  United  States, 
and  for  the  braody  so  taken  the  memorialists  claimed  $22,000. 

It  was  contended  by  counsel  for  the  United  States  that  the 
payment  of  duties  to  the  Confederate  government  by  the  agents 
of  the  claimants  was  an  act  of  aid  and  comfort  to  the  Confed- 
erate authorities,  and  that  the  claim  was  barred  under  the  first 
article  of  the  convention. 

This  i>osition  was  not  sustained  by  the  commission,  and  the 
claim  was  allowed  in  the  sum  of  $10,468.22. 

Sazerac  de  Forge  et  FiU  v.  Uniied  Statee,  No.  458,  Boatweirs  Report,  132: 
Commission  nnder  the  convention  between  the  United  States  and  France 
of  January  16, 1880. 

"The  honorable  agent  of  the  resi)ondent 

Claims  of  Grace  Bros,  government  has  filed  a  motion  setting  forth 

Graoe *Co  *^^*'  *^^  memorialists, having  given  voluntary 

aid  and  comfort  to  the  Government  of  Peru 

during  the  war  between  that  country  and  Chile,  have  no  right 
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to  present  their  claims  before  this  commission  parsaaut  to  the 
express  provisions  of  Article  I.  of  the  convention  of  Santiago, 
of  August  7, 1892. 

''•  In  support  of  the  motion,  the  respondent  government  has 
produced  duly  authenticated  extracts  from  the  account  cur- 
rent of  the  house  of  W.  B.  Grace  &  Co.  with  the  (Government 
of  Peru,  and  several  communications  exchanged  between  the 
heads  of  the  claimant  firms  and  the  said  government  and  its 
agents,  from  which  it  appears  that  the  said  firms  during  the 
war  between  Chile  and  Peru  were  the  oflBcial  purveyors  of  the 
Peruvian  Government;  that  they  furnished  it  and  charged  to 
its  account  the  coal  for  the  ship  Andrew  Johnson^  on  January 
15, 1881;  that  they  furnished  and  charged  on  account  the  sup- 
plies for  the  Peruvian  navy  (December  31, 1880,  and  January 
15, 1881) ;  that  they  provided  and  charged  on  account  the 
electric  wires  and  batteries  intended  for  the  reserve  of  the 
Peruvian  army  (October  31,  1880,  and  December  18,  1881); 
that  they  guaranteed  Mr.  Charles  E.  Pettie  the  sum  he  asked 
for  the  remodeling  of  Remington  rifles,  old  style,  belonging  to 
the  Peruvian  Government  (January  17,  1881);  that  they  ad- 
vanced to  Mr.  Bogardus,  agent  of  Peru  in  the  United  States, 
and  charged  on  account,  the  sum  of  $10,994  for  the  purchase 
of  arms  in  the  latter  country  (February  17, 1881) ;  that  they 
advanced  sums  of  money  to  the  Peruvian  consul-general  in 
San  Francisco  to  defray  the  expenses  of  the  embargo  of  certain 
Chilean  vessels  which  had  arrived  there  laden  with  nitrate 
(June  25, 1880,  and  December  28, 1881). 

"The  account  current  and  the  correspondence  aforesaid  cor- 
roborate these  facts  and  are  to  be  found  collated  in  the  pam- 
phlet entitled  Documentary  Evidence  on  Behalf  of  Kespondent 
Government.  The  agent  of  Chile  maintains  that  all  these 
facts,  in  connection  with  the  items  inserted  in  the  account  cur- 
rent and  other  documents,  constitute  aid  and  comfort  volun- 
tarily given  by  the  memorialists  to  the  enemies  of  Chile,  which 
deprives  them  of  access  to  this  commission. 

"  The  memorialists  deny  these  allegations  and  recapitulate 
their  arguments  in  the  document  entitled  Statement  and 
Brief  of  Claimants  in  Answer  to  the  Motion  of  the  Respondent 
GU)vernment  to  Dismiss  the  Claim,  in  the  manner  following: 

"  Ist.  That  the  payments  made  by  W.  R.  Grace  &  Co.  to 
Peru  were  made  out  of  funds  in  their  hands  belonging  to  the 
Peruvian  Government.    The  fact  that  that  government  was  at 
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war  with  Chile  did  not  release  the  claimants  from  their  obliga- 
tion to  pay  their  debt  to  Peru,  either  directly  or  on  the  order 
of  the  government  of  that  country. 

^<  2d.  That  the  funds  in  the  hands  of  W.  B.  Grace  &  Go. 
arose  from  commercial  transactions  between  it  and  the  Gov- 
ernment of  Peru  prior  to  the  breaking  out  of  the  war  between 
Peru  and  Chile.  Such  state  of  war  could  not  alter  the  com- 
mercial relation  between  the  parties. 

^^  3d.  That  all  of  the  articles  complained  of  were  furnished 
by  claimants  to  Peru  in  compliance  with  a  contract  entered 
into  between  them  and  the  Government  of  Peru  prior  to  the 
breaking  out  of  hostilities  between  Chile  and  Peru,  and  their 
contractual  obligation  to  perform  that  contract  continued 
notwithstanding  such  war. 

^'  4th.  That  the  articles  complained  of  and  mentioned  in  the 
schedules  and  the  documents  of  respondent  were  not  contra- 
band of  war. 

^^  5th.  That  the  claimants  being  neutral  citizens  of  the  United 
States,  a  friendly  country  to  both  Chile  and  Peru,  had  a  right 
to  carry  on  their  commercial  business  with  the  government  or 
citizens  of  either  of  the  belligerents  without  molestation. 

"6th.  That  even  though  the  articles  were  contraband,  the 

'  only  penalty  was  the  peril  of  seizure  if  captured  in  transitithy 

the  Chilean  Government.    That  the  penalty  did  not  go  beyond 

the  contraband  goods  and  attach  in  any  way  to  the  person  of 

the  neutrals  or  to  their  goods  not  contraband. 

"  7th.  That  the  evidence  shows  that  claimants  were  not  only 
willing  but  actually  did  sell  the  same  articles  to  the  Republic 
of  Chile  during  the  war,  after  the  occupation  of  Lima. 

"dth,  That  General  Lynch,  being  military  commander  of  the 
Chilean  forces  of  occupation  in  Callao,  charged  the  house  of 
Grace  Bros.  &  Co.  with  having  given  aid  and  comfort  to  the 
Peruvians,  and  threatened  to  confiscate  certain  of  their  prop- 
erty as  being  enemies  of  Chile,  but  upon  an  investigation  of  the 
charge  not  only  revoked  his  threat,  but  returned  the  property 
to  them,  and  afterward  paid  them  for  the  property  which  he 
seized  and  used  in  military  operations.  That  by  the  conduct 
of  the  commander  of  its  armies  the  Government  of  Chile  is 
estopped  from  setting  up  a  breach  of  neutrality  on  the  part  of 
the  claimants. 

"9th.  That  the  account  current  on  which  the  agent  of  the 
resx>ondent  government  relies  to  establish  the  aid  and  comfort 
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to  the  enemies  of  Chile  was  made  out  long  after  the  capture  of 
Lima  by  Chile,  and  when  the  war  had  definitely  ended. 

"In  view  of  these  antecedents  we  must  ascertain  what  vol- 
untary aid  and  comfort  means,  and  whether  the  memorialists 
have  really  given  such  aid  and  comfort  voluntarily  to  the  ene- 
mies of  Chile. 

"The  principle  of  aid  and  comfort  in  the  matter  of  claims  is 
a  modern  creation  in  international  law ;  it  rests  upon  the  fact 
that  access  to  courts  of  arbitration  is  a  purely  conventional 
privilege;  that  it  is  the  contracting  parties  who  should  decide 
the  character  of  persons  who  can  appear  before  these  courts, 
and  what  class  of  claims  may  be  presented  thereto. 

"According  to  the  terms  of  Article  I.  of  the  convention  of 
Santiago,  among  others,  no  parites  may  appear  who  have  given 
voluntary  aid  and  comfort  to  the  enemy  of  the  respondent 
state.  The  question  here  is  not  an  imputed  crime,  harmful  to 
certain  claimants,  but  a  conventional  stipulation  which  limits 
the  field  of  action  of  the  commission,  founded  on  the  very  just 
principle  that  it  would  not  be  proper  for  the  state  that  has 
suffered  through  the  acts  of  persons  who  have  given  aid  and 
comfort  to  its  enemy  to  be  bound  to  grant  to  these  the  advan- 
tages it  has  accorded  to  those  who  have  preserved  a  strict 
neutrality.  Upon  establishing  this  limitation,  the  contracting 
parties  have  not  had  in  view  any  penalty  for  acts  violative  of 
international  practices;  they  only  and  simply  refuse  to  accord 
a  privilege  to  those  whose  voluntary  acts  have  tended  to  favor 
their  enemies. 

"The  difficulty  is,  then,  to  formulate  a  rule  that  shaU  deter- 
mine when  aid  and  comfort  has  been  given,  and  in  what  meas- 
ure neutrals,  who,  as  a  general  rule,  have  the  right  to  maintain 
commercial  relations  with  the  belligerents,  are  to  be  excluded 
from  the  benefits  aimed  at  by  the  treaty  from  which  this  com- 
mission derives  its  authority,  because  of  the  fact  of  having 
continued  their  habitual  commercial  transactions  with  the 
enemy  and  even  those  growing  out  of  contracts.  In  other 
words,  to  what  restrictions  is  the  trade  of  a  neutral  subject 
who  later  on  may  find  himself  in  tbe  necessity  of  appearing 
before  a  <tommission  of  arbitration  established  under  condi- 
tions similar  to  those  the  convention  of  Santiago  provides,  if 
he  does  not  wish  to  see  himself  deprived  of  the  privileges  of 
such  convention  in  consequence  of  a  motion  such  9S  that  made 
by  the  agent  of  the  respondent  goverumentt 


Digitized  by  VjOOQ  IC 


LOSS  OP   NATIONAL   PROTECTION.  2785 

^^  The  precedents  that  may  serve  for  the  proper  solution  of 
this  point  are  not  numerous.  On  the  3d  of  March  1863  a  law 
of  the  United  States  was  enacted  entitled  'An  act  to  provide 
for  the  collection  of  abandoned  property  and  for  the  preven- 
tion of  frauds  in  insurrectionary  districts  of  the  United  States.' 
Section  3  thereof  provides  that  *Any  person  claiming  to  have 
been  the  owner  of  such  abandoned  or  captured  property  may 
•  •  •  prefer  his  claim  to  the  Court  of  Claims,  and  on 
proof  •  •  •  that  he  has  never  given  any  aid  or  comfort  to 
the  present  rebellion.' 

^'Another  official  act,  which  is  an  international  agreement,  is 
the  treaty  concluded  between  France  and  the  United  States  on 
the  15th  of  January  1881,  which  contains,  in  its  first  article, 
some  dispositions  absolutely  the  same  as  those  of  the  conven- 
tion of  Santiago  of  August  7, 1892. 

"In  the  interpretation  of  the  law  of  the  3d  of  March  1863 
and  of  the  convention  of  January  15, 1881,  the  jurisconsults 
and  the  arbitrators  who  have  been  called  upon  to  decide  the 
question  of  aid  and  comfort  given  the  enemy  have  frequently 
started  from  different  bases,  and,  at  times  very  strict,  exclud- 
ing from  the  legal  or  conventional  benefits  claims  of  persons 
who  have  given  the  enemy  really  slight,  unconscious,  and  acci- 
dental aid  and  comfort  There  is,  therefore,  since  modern 
publicists  have  not  occupied  themselves  in  determining  this 
question,  room  to  indicate  under  what  circumstances  the  aid 
and  comfort  furnished  by  a  neutral  to  one  of  the  belligerents 
will  deprive  him  of  the  prospective  redress  for  acts  committed 
by  the  civil  or  military  authorities  of  the  other  belligerent  to 
which  otherwise  he  would  be  entitled. 

"In  the  absence  of  precise  rules  in  this  matter,  it  is  neces- 
sary to  attempt  to  estabHsh  the  limits  within  which  commer- 
cial transactions  may  constitute  the  exceptio  pacti  contemplated 
by  Article  I.  of  the  convention  of  Santiago. 

"In  all  cases  where  the  aid  to  the  enemy  has  been  furnished 
in  flagrant  violation  of  international  laws  or  the  rules  estab- 
lished by  the  belligerent  in  interest  (bloctis  par  ex.)  it  is  unde- 
niable that  there  has  been  aid  and  comfort.  In  the  second 
place,  in  all  cases  in  which  the  acts  committed  would  have 
involved  th^  crime  of  high  treason,  if  they  had  been  committed 
by  the  subjects  of  a  nation  in  behalf  of  the  enemies  thereof,  we 
would  have  to  admit  that  aid  and  comfort  in  the  sense  estab- 
lished by  Article  I.  of  the  convention  of  Santiago  has  existed. 
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^<  The  same  rale  should  be  applied  to  cases  wherein  the  alleged 
acts  refer  to  the  fdrnishing  of  articles  which  should  be  con- 
sidered as  contraband  of  war  and  sabject,  therefore,  to  confis- 
cation had  they  been  seized  and  ^been  the  subject  of  trial  at 
the  proper  time. 

^^  Outside  of  these  limits,  which  determine  the  cases  in  which 
access  to  this  commission  may  be  refused,  it  is  undeniable 
that  the  commerce  of  neutrals  is  not  subject  to  any  restriction 
other  than  that  which  may  be  imposed  thereon  by  the  usages 
of  nations.  The  neutral  who  may  have  furnished  one  of  the 
belligerents  articles  that  may  be  considered  as  contraband,  has 
given  aid  and  comfort  thereto,  since  the  furnishing  and  trans- 
I>orting  to  the  enemy  of  articles  which  by  their  nature  may 
serve  directly  or  indirectly  in  the  war  is  considered  as  illegaL 
The  neutral,  in  fine,  who  has  committed  an  act  the  natural 
consequences  of  which  would  be  to  increase  the  strength  of  one 
of  the  belligerents  to  the  prejudice  of  the  other,  has  given  aid 
and  comfort,  because,  if,  instead  of  acting  in  his  neutral  char- 
acter, the  acts  committed  by  him  had  been  in  behalf  of  the 
enemy  of  his  own  country,  he  would  have  made  himself  liable 
for  the  crime  of  high  treason. 

"Aid  and  comfort,  according  to  the  terms  of  Article  I.  of  the 
before-cited  convention,  must  be  voluntary. 

"  In  order  that  voluntary  aid  and  comfort  may  exist,  it  is 
not  necessary  that  the  acte  should  have  been  intentionally 
committed  in  behalf  of  one  belligerent  and  against  the  other. 
There  may  be  a  voluntary  act  without  a  hostile  intention,  as 
a  hostile  act  may  also  be  done  involuntarily.  So,  in  the  case 
before  us,  the  agent  of  the  Government  of  Chile  has  incorrectly 
accused  the  claimants  of  the  act  of  having  furnished  voluntarily 
ten  launches  to  the  Peruvian  Government.  This  furnishing 
was  done  by  order  of  that  government,  and  the  claimant  houses, 
though  not  desiring  to  do  it,  were  forced  into  that  loan,  and 
the  fact  that  they  did  not  protest  before  their  diplomatic  repre- 
sentative for  this  violation  of  their  neutral  character  can  not 
be  invoked  against  them.  They  submitted  to  the  conditions 
of  the  stronger.  It  is  the  same  as  if  the  magistrates  of  a  city, 
threatened  with  death,  should  reveal  the  place  where  the 
national  funds  were  secreted ;  or  a  countryman  who,  under  the 
same  circumstances,  should  have  given  aid  and  comfort  to  the 
enemy  by  showing  him  the  topography  of  the  country.  We 
believe  farther  that  the  planter  who  has  accepted  the  price  of 
forage  furnished  the  enemy  has  not  given  it  voluntary  aid  and 
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comfort  because  if  he  had  declined  the  money  he  could  not 
thereby  have  prevented  the  enemy  on  the  march  from  taking 
what  he  needed  for  the  supply  of  the  troops  or  the  train  of  his 
army.  In  other  words,  the  willingness  to  give  aid  and  comfort 
to  the  enemy  without  assuming  a  hostile  character  towards  the 
other  party,  can  be  considered  as  established  in  all  cases  in 
which  he  who  commits  those  acts  in  his  sound  senses  can  and 
must  know  that  such  acts  involve  an  increase  of  the  strength 
of  one  of  the  belligerents  to  the  detriment  of  the  other. 

^<  In  their  reply  the  claimants  have  maintained  that  the  acts 
charged  against  them  should  be  excused  by  reason  of  the  con- 
tracts which  existed  previous  to  the  commencement  of  the 
war.  Those  contracts,  in  their  judgment,  had  restricted  their 
liberty,  obliging  them  to  carry  out  during  the  whole  period  of 
the  hostilities  what  they  had  engaged  to  do  before  the  com- 
mencement thereof.  Under  the  point  of  view  of  the  voluntary 
aid  and  comfort  contemplated  by  the  terms  of  Article  I.  of  the 
convention  of  Santiago,  that  excuse  is  inadmissible.  The  state 
of  war  is  a  case  of  superior  force  which  suspends,  modifies,  or 
alters  all  contracts,  returning  to  the  contracting  parties  the 
liberty  they  had  compromised  in  time  of  peace.  If,  after  the 
commencement  of  hostilities,  the  contracting  party  persists  in 
giving  aid  and  comfort  to  one  of  the  belligerents  he  can  not 
invoke,  as  regards  the  consequences  of  his  acts,  the  restriction 
of  his  free  action  through  contracts  existing  previous  to  the 
commencement  of  the  hostilities.  This  principle  can  and  must 
be  admitted  if  the  analogy  of  the  cases  of  contraband  and 
high  treason  are  admitted.  As  a  fact,  a  neutral  who,  in  time 
of  peace,  should  promise  to  furnish  a  foreign  state  a  quantity 
of  arms,  ammunition,  field  telegraphs,  for  example,  or  provi- 
sions, he  could  not  prevent  the  confiscation  thereof,  should 
they  be  seized,  on  the  ground  that  they  were  articles  that  he  had 
agreed  to  frirnish  to  one  of  the  belligerents  pursuant  to  con- 
tracts made  previous  to  the  outbreak  of  hostilities.  Precisely 
the  same  thing  occurs  in  the  case  of  high  treason.  Ko  pre- 
vious contract  would  protect  one  who,  to  the  prejudice  of  the 
interests  of  his  country,  furnishes  the  enemy  money  for  the 
purchase  of  arms  or  to  increase  his  financial  resources. 

"These  principles  established,  we  will  enter  ux>on  the  ex- 
amination of  the  grounds  of  the  motion  of  the  respondent 
government  and  the  arguments  of  the  memorialists,  viewed  in 
the  light  of  these  principles. 
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^<  We  have  shown  that  voluntary  aid  and  comfort  exist  in 
cases  where  the  articles  furnished  would  constitute  and  would 
be  seized  as  contraband  of  war  if  they  were  captured  on  the 
sea,  and  in  cases  in  which  the  resources  supplied  would  involve 
the  crime  of  high  treason  had  they  been  furnished  to  the  enemy 
of  a  nation  by  a  citizen  thereof.  Within  these  propositions 
the  fact  that  what  constitutes  contraband  of  war  is  frequently 
vague,  variably  laid  down  by  the  publicists,  and  often  the 
subject  of  agreements  may  give  rise  to  controversy. 

"  On  this  subject  no  treaty  between  the  United  States  and 
Chile  changes  the  general  principles  established  by  science 
relative  to  contraband  of  war.  It  is  necessary,  then,  to  ac- 
cept, so  as  to  determine  the  principle  governing  this  point,  the 
opinions  of  the  most  impartial  jurisconsults  representing  the 
most  liberal  modern  ideas.  Bivier,  for  example,  in  his  Lehr- 
buch  tTber  das  Volkerrechtj  section  68,  gives  the  following  defi- 
nition of  contraband  of  war:  ^Articles  of  contraband  are  those 
which  serve  directly  for  the  war — that  is  to  say,  arms  of  all 
kinds,  materials  and  ammunition  for  firearms,  explosive  mate- 
rial, army  supplies,  articles  of  equipment,  clothing,  and  uni- 
forms. Next  follow  articles  which  serve  indiiectly  for  war, 
such  as  iron  in  bulk,  lumber  for  construction,  the  rigging, 
sails,  and  materials  which  after  preparation  may  be  used  in 
the  war,  also  pitch,  tar,  and  horses.  While  the  first  of  these 
articles  may  be  always  confiscated,  the  latter  will -only  be  when 
the  circumstances  shall  he  of  sv^h  a  nature  as  to  show  the  inten- 
tion to  increase  the  strength  of  the  adversary. 

"  'Articles  of  food  and  money  are  not  today  considered  as 
articles  of  contraband.  The  exception  mast  be  admitted  that 
articles  of  food  must  be  considered  as  contraband  of  war  when 
they  are  furnished  directly  to  a  hostile  fleet.  It  is  the  same 
with  coal  furnished  a  fleet.  Dispatches  carried  to  an  enemy, 
the  conveyance  of  men,  war  vessels,  and  transports  are  also 
contraband.' 

^<  This  definition  would  by  itself  be  sufficient  to  determine 
whether  the  houses  of  Grace  &  Co.  have  been  guilty  of  acts 
which,  considered  in  the  light  of  contraband  of  war,  constitute 
an  exceptio  pacti  pursuant  to  the  provisions  of  Article  I.  of  the 
convention  of  Santiago ;  without  going  into  a  simultaneous  con- 
sideration of  whether  the  acts  charged  would  have  also  consti- 
tuted the  crime  of  high  treason  if  they  had  been  committed  by 
the  citizens  of  a  state  in  behalf  of  the  enemies  thereof.    Becon- 
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sidering  some  of  the  allegations  made  by  the  memorialists  and 
denied  by  the  respondent  government,  it  appears  to  us  unde- 
niable that,  according  to  the  declarations  of  John  W.  Grace, 
partner  in  the  house  (pages  18  to  22  of  the  claimants'  deposi- 
tions), the  house  of  Grace  Bros.  &  Co.  *  were  purveyors  of 
naval  supplies  for  the  Peruvian  squadron,  and  that  the  articles 
that  it  sold  embraced  all  kinds  of  articles  necessary  to  a  ship, 
from  a  needle  tiO  an  anchor,  all  sorts  of  supplies,  food,  rope, 
sails,  pitch,  anchors,  chains,  and  other  articles/ 

"  In  accordance  with  the  principles  expressed  by  Rivier,  pur- 
suant to  those  recognized  by  modern  science,  and  in  conform- 
ity with  the  terms  of  the  formal  and  textural  declaration  of  one 
of  the  heads  of  the  claimants'  houses,  the  latter  have  furnished 
anchors,  pitch,  tar,  sails,  all  articles  of  contraband.  Would  a 
citizen  furnishing  the  enemy  of  his  country  such  articles  be 
punishable  or  nott 

"The  house  of  W.  R.  Grace  &  Co.  has  furnished: 

"  ^  December  31, 1880.  Provisions  and  naval  sup- 
plies to  the  squadron  in  December  1880 $35, 796. 88 

" '  January  15, 1881.  Provisions  and  naval  supplies 
for  the  squadron  during  the  first  fortnight  of  Jan- 
uary 1881,  as  per  annexed  receipt 14, 806. 36' 

"According  to  Rivier  and  all  modern  writers,  provisions 
should  be  considered  as  articles  of  contraband  whenever  ad- 
ministered directly  to  a  hostile  fleet,  which  has  been  done  in 
this  case.  The  voluntary  supplies  given  by  a  citizen  to  the 
enemy  of  his  country  would  constitute  a  corpus  delicti  in  a  triaV 
for  high  treason.  We  have  no  doubt  whatever  that  the  said 
houses  have  given  the  Gtivernment  of  Peru,  to  the  detriment 
of  that  of  Chile,  articles  intended  to  directly  assist  in  the  pros- 
ecution of  military  operations,  as  may  be  proven  by  the  follow- 
ing items: 

"  ^October  31, 1880.  For  electric  wire  and  batteries 
intended  for  the  use  of  the  reserve  corps  of  the 
army,  as  per  invoice $6, 690. 81 

"*  December  18,  1881.  To  amount  of  the  following 
invoices  for  electric  wire  and  batteries  embarked 
by  order  and  at  the  expense  of  the  supreme  gov- 
ernment, less  product  of  the  sale  of  said  articles 
returned  to  New  York,  as  per  statement  of  sale 

herewith 2,  752. 47' 

"  See  with  regard  to  cables  intended  for  military  operations, 

Calvo,  Ih'oit  Internationalj  sections  2721  and  2722,  and  Martens, 
5627— Vol.  3^ 42 
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Volkerrecht  IT.  sec.  132;  and  also  the  i*eport  of  Mr.  Benault  in 
the  Annuaire  de  V  inatitut  de  Droit  International,  Vol.  1. 1879- 
1880,  i>.  370. 

'^  Would  not  the  furnishing  of  such  articles  by  a  neutral  be 
considered  as  contraband  of  wart  And  if  it  were  done  in 
behalf  of  the  enemy  of  his  country,  would  not  the  citizen  so 
doing  suflFer  all  the  force  of  the  law  ? 

^' As  regards  the  charge  in  the  account  current  mentioned 
above: 

"'March  18,  1881.  To  salary  to  the  mechanic 
Charles  E.  Pettie,  under  contract  for  remodeling 
Remington  rifles,  old  style $450. 00' 

"Mr.  Edward  Eyre,  one  of  the  heads  of  the  houses  of  W.  R. 
Grace  &  Co.  and  Grace  Brothers  &  Co.,  has  not  wavered  in 
acknowledging  (p.  43  of  claimants'  depositions)  that  there  was 
no  money  in  the  country  (Peru)  other  than  the  paper  money 
issued  by  the  dictator,  and  that  they  (the  said  houses)  were 
requested  by  the  Government  of  Peru  to  guarantee  to  this  man 
(Pettie)  that  he  would  receive  the  $450,  and  that  they  (Grace) 
paid  him  with  a  draft  on  !New  York.  The  mechanic  objected 
to  doing  the  work  and  accept  Peruvian  money.  Would  not  a 
Chilean  citizen  who  should  guarantee  the  payment  of  such 
work,  done  in  behalf  of  the  Peruvian  Government  during  the 
war  with  the  Government  of  Chile,  render  himself  liable  to  be 
tried  by  the  courts  of  his  country! 

**Let  us  also  note  that  W.  R.  Grace  &  Co.  spontaneously 
loaned  the  consul-general  of  Peru  the  funds  necessary  to  attach 
the  Chilean  cargoes  of  nitrate  while  the  proceeds  of  the  sale  of 
those  cargoes  constituted  for  the  Government  of  Chile  a 
valuable  resource  for  the  continuation  of  the  war. 

"Note  the  items  of  the  account  current: 

<•*  December  28, 1881.  To  payment  to  the  consul- 
general  in  San  Francisco  to  continue  his  efforts 
to  embargo  the  nitrate  laden  in  Tarapac4  by  the 
Chileans $300 

"'June  25, 1880.  Payment  to  the  consul-general 
at  San  Francisco  for  instituting  prosecution  and 
attachment  of  the  nitrate  embarked  at  Tara- 
pac4  by  the  Chilean  authorities 500' 

"Finally  let  us  cite  the  following  charge: 

"*  February  17,  1881.  Payment  of  the  bills  of 
the  special  commissioner  for  the  purchase  of 
arms  in  the  United  States— Mr.  G.Bogardus.-  $10,994.02' 
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"And  ill  connection  with  this  item  the  letter  written  by  W. 
E.  Grace  &  Co.  to  the  minister  of  war  of  Peru,  in  which  he 
tells  him  with  respect  to  this  advance  for  the  purchase  of  arms : 
^  In  this  case,  Mr.  Minister,  as  in  all  the  others,  we  came  forward 
in  all  willingness  with  our  services  and  money.' 

"We  believe  that  the  voluntary  aid  and  comfort  are  proven 
in  a  clciar  and  conclusive  manner,  and  that  the  efforts  of  the 
claimants,  when  they  affirm  (Recapitulations  1  and  2  of  the 
statement  and  brief  of  claimants  in  answer  to  the  motion  of 
the  respondent  government)  that  the  payments  were  made  out 
of  funds  belonging  to  the  Government  of  Peru  cut  no  figure, 
since  from  their  own  spontaneous  declaration  and  the  con- 
fessions set  forth  on  piages  56  and  57  of  the  depositions  for  the 
claimants,  it  appears  that  the  house  of  W.  R.  Grace  &  Co. 
advanced  funds  of  its  own  to  Peru  to  carry  out  its  obligations, 
in  the  hope  of  reimbursing  itself  later  on  from  the  proceeds  of 
the  sales  of  nitrate.  And  it  even  appears  that  the  voluntary 
advances  overbalanced  the  sum  proceeding  from  said  sales,  a 
considerable  balance  resulting  in  favor  of  W.  R.  Grace  &  Co. 

"From  the  facts  established  it  can  not  be  doubted  that  the 
houses  of  W.  R.  Grace  &  Co.  and  Grace  Bros.  &  Co.  have 
given  voluntary  aid  and  comfort  to  the  enemies  of  Chile,  and 
therefore  it  is  held  that  the  motion  of  the  agent  of  the  respond- 
ent government  be  granted,  and  that  claims  Nos.  16, 19, 20, 21, 
22,  and  29  be  dismissed  for  want  of  jurisdiction.'^ 

Grace  Bros,  ^-  Co.  v.  ChiUj  No.  29;  opinion  of  Messrs.  Clapar^de  and 
Gana,  oommissioners,  United  States  and  Chilean  Claims  Commission,  con- 
vention of  August  7,  1892.     See  also  Shield's  Report,  84  et  seq. 

Mr.  Goode  delivered  the  following  dissenting  opin- 
Kr.  Goode^s  Biitent-   ion : 

ing  Opinion.  ''The  agent  of  the  Republic  of  Chile  has  submitted 

a  motiou  to  dismiss  these  oases  for  the  reason  that 
Grace  Brothers  &  Co.  and  William  R.  Grace  &  Co.  are  justly  chargeable 
with  having  given  aid  and  comfort  to  the  enemies  of  Chile  during  the 
years  1880,  1881,  and  at  other  times.  In  support  of  this  motion  he  has 
produced  certain  documentary  evidence,  consisting  of  extracts  from  the 
general  account  current  of  W.  R.  Grace  &  Co.  with  the  Government  of 
Peru,  presented  to  said  government  in  1886,  and  copies  of  correspondence 
between  the  parties  in  relation  to  some  of  the  items  charged  in  said 
account. 

''In  opposition  to  said  motion  the  agent  of  the  United  States  has  filed 
the  depositions  of  Robert  T.  Clayton,  Edward  Kyre,  Alberto  Falcon,  O.  G. 
H.  E.  Kehrhahn,  John  B.  Mulloy,  and  Henry  J.  Schenck. 

"  The  first  item  in  the  general  account  current  relied  upon  by  the  Repub- 
lic of  Chile  is  the  following :  '  January  15,  to  balance  due  by  the  supreme 
government  on  the  price  of  the  cargo  of  coal  on  the  ship  Andretc  Johnson, 
as  per  vouchers  annexed.' 
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**The  testimony  of  John  W.  Grace,  Henry  J.  Schenok,  and  Edward  Eyre 
proves  that  this  cargo  of  coal  was  offered  for  sale  in  open  market  and 
hough t  by  the  Government  of  Peru  as  the  highest  hidder ;  that  it  was  sold 
by  the  claimants  in  the  ordinary  coarHe  of  business  upon  a  commission, 
and  that  they  had  no  other  interest  in  the  transaction  whatever. 

"The  next  two  items  are  the  following:  'December  31,  1880.  To  pro- 
visions and  naval  supplies  furnished  the  squadron  in  1880. — Jannary  15, 
1881.  To  provisions  and  naval  supplies  furnished  the  squadron  during 
the  first  fortnight  of  January  1881,  as  per  vouchers  annexed.' 

''The  testimony  shows  that  the  provisions  and  naval  supplies  referred 
to  were  such  as  were  furnished  by  the  claimants  to  all  their  customers 
alike  in  their  general  business  as  ship  chandlers. 

'*Mr.  Edward  Eyre,  a  witness  produced  on  behalf  of  the  claimants, 
testifies  as  follows : 

'''  Q.  State  the  character  of  goods  that  the  houses  of  Grace  Brothers  & 
Co.  dealt  in,  in  Peru,  during  that  war. 

"'A.  The  house  at  that  time  dealt  almost  exclusively  in  naval  stores; 
that  is  to  say,  the  principal  business  of  the  house  was  to  supply  provisions, 
naval  stores,  and  coal  to  the  shipping  that  came  to  Callao^  notably  to  the 
American  Navy,  and  occasionally  to  the  English  navy,  and  very  frequently 
to  other  navies,  besides  the  merchant  vessels,  and  for  supplying  under 
contract  such  supplies  as  were  used  by  the  Peruvian  navy. 

*'  *  Q.  When  did  the  houses  cease  to  supply  the  Peruvian  na^'y  with  these 
articles  under  contract? 

'*  ^A.  On  the  15th  of  January  1881 ;  that  was  the  date  of  the  last  impor- 
tant battle  between  the  Peruvians  and  the  Chileans. 

*'  'Q.  The  Chileans  then  had  possession  t 

"'A.  On  the  16th  they  had  virtually  possession;  they  didn't  actually 
come  into  the  place ;  there  were  no  forces  to  oppose  them,  and  the  Peru- 
vian navy  had  ceased  to  exist. 

'<  *  Q.  State  who,  after  that  time,  supplied  the  Chilean  navy  with  sup- 
plies? 

"  'A.  For  the  first  few  days  after  the  occupation  the  Chileans  supplied 
themselves  with  their  own  transports,  but  as  soon  as  they  had  sent  their 
transports  away  our  Iiouhc  supplied  them  under  a  contract  given  to  us  by 
General  Lynch,  a  contract  very  similar  to  the  one  we  had  with  the  Peruvian 
navy. 

"  'Q.  Were  the  goods  supplied  to  the  Peruvian  and  Chilean  governments 
alike  in  character  under  those  contracts  ? 

''*A.  Yes;  except  that  there  was  a  difference  in  the  rations  supplied  to 
the  Cliilean  navy ;  it  was  a  very  much  larger  ration  than  we  supplied  to  the 
Peruvian  navy;  in  other  words,  the  Chileans  eat  more. 

*'  *Q.  How  long  did  you  continue  to  supply  the  Chilean  navyt 

"  'A.  We  continued  to  supply  the  Chilean  navy  as  long  as  they  kept 
any  vessels  in  Callao;  and,  in  fact.  I  think  the  contract  that  we  had  with 
them  is  still  supposed  to  l>e  in  force;  I  have  never  had  any  advice  of  its 
having  been  cancelled. 

**  'Q.  Was  the  business  of  the  house  of  the  same  character  during  the 
war,  so  far  as  its  trade  was  concerned,  that  it  was  previously? 

"'A.  Exactly.' 


Digitized  by  VjOOQ  IC 


LOSS   OF   NATIONAL    PROTECTION.  2793 

"  The  next  item  reads  as  follows :  *  October  31,  1880.  To  balaDC«  of  the 
invoices  for  insulated  wire,  electric  batteries  for  the  reserve  oorps  of  the 
army.' 

"The  testimony  shows  that  the  wire  and  batteries  were  shipped  by 
W.  R.  Grace  &  Co.  to  the  Government  of  Peru  by  its  orders  and  at  its 
expense ;  that  they  were  paid  for  with  the  money  of  Peru  in  the  hands 
of  the  claimants;  and  that  claimants  did  not  know  at  the  time  of  ihe 
transaction,  and  have  never  known,  what  use  was  intended  to  be  made  of 
them. 

**Asto  this  item,  Mr.  Edward  Eyre  testified  as  follows: 

** '  Q,  I  would  like  to  ask  you  there  if,  in  the  sale  and  delivery  of  the  wires 
and  batteries  referred  to  in  that  item,  you  had  any  knowledge  at  the  time 
to  what  use  they  were  to  be  put,  or  whether  you  know  now  to  what  use 
they  were  putt 

"  *A.  We  had  no  knowledge  at  the  time  they  were  ordered  to  what  use 
they  were  to  be  put.  We  were  ordered  to  deliver  them  when  the  invoices 
came  to  the  chief  of  the  reserve  corps,  and  we  supposed  they  were  for  estab- 
lishing telegraphic  communication  between  the  central  government  of 
Lima  and  the  diftierent  points  where  the  reserve  corps  were  stationed.  We 
supposed  that;  we  didn't  know  what  the  goods  were  ordered  for. 

"  *  Q.  Were  these  goods  used  for  any  other  purpose  by  the  Government 
in  Peru? 

''  'A.  I  don't  think  so.  The  goods  were  consigned  to  Grace  Brothers  &. 
Co.,  Callao,  having  been  shipped  on  an  order  from  the  government  by  W. 
K.  Grace  &  Co.,  of  New  York.' 

^'The  next  item  reads  as  follows:  *  March  18,  1881.  To  salaries  to  the 
mechanic  Charles  £.  Pettie,  under  contract  to  remodel  Remington  minie 
rifles.' 

**  In  regard  to  this  item  the  testimony  shows  that  Pettie,  a  mechanic  and 
American  citizen,  had  been  employed  by  the  Pemvian  Government  to  re- 
pair some  old  rifles;  that  at  that  time  there  was  no  money  in  the  country 
except  paper  issued  by  the  dictator,  and  that  the  claimants  were  asked 
to  guarantee  that  this  man  would  receive  $450,  which  was  paid  to  him  by 
a  draft  on  New  York,  and  out  of  the  funds  of  the  Peruvian  Government. 

"As  to  this  item,  if  the  claimants  are  justly  chargeable  with  having 
given  aid  and  comfort  to  anybody,  an  American  citizen,  and  not  the  Gov- 
ernment of  Peru,  was  the  beneficiary. 

"Another  item  in  the  general  account  current  is  the  following:  'July  30, 
1880.  To  value  of  three  launches  loaned  the  supreme  government  and  lost 
in  the  blockade  of  Callao,  as  per  record  herewith.' 

"It  appears  from  the  testimony  that  ten  launches,  including  the  three 
in  question,  were  forcibly  seized  by  the  Government  of  Peru  and  used  for 
defensive  purposes.  As  to  the  seizure  of  these  launches,  Mr.  Eyre  testifies 
as  follows: 

"  '  The  next  item  is  for  the  value  of  three  launches.  The  Government 
of  Peru  decided  that  it  was  advisable—somewhere  in  1880 — to  make  use  of 
all  the  lighters  that  were  in  the  bay  of  Callao  for  a  defense  around  the 
discharging  dock,  or  Darsena,  as  it  is  called.  The  chief  naval  authority 
in  the  port  notified  all  the  owners  of  lighters,  including  the  Pacific  Steam 
Navigation  Company,  the  Discharging  Dock  Company,  Grace  Brothers  & 
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Co.;  and  others,  that  they  wonld  require  the  lighters,  and  proceeded  to 
take  them.  I  wish  to  explaiu  here  that  the  lighters  were  taken  by  the 
authorities,  and  were  not  voluntarily  tendered  or  offered  by  any  of  the 
owners.  When  the  Chilean  authorities  took  possession  of  the  port,  and 
we  went  to  find  our  lighters,  we  fouud  that  three  of  them  had  disappeared 
or  been  lost.  And  when  the  government — Peruvian  Government — was 
re-established,  I  personally  presented  a  petition  asking  for  payment  of 
the  lighters  that  had  been  lost,  and  after  some  trouble  in  proving  the  1<«0 
and  value  of  the  lighters  succeeded  in  getting  a  decree  recognizing  the 
obligation  on  the  government's  part.' 

"  In  this  statement  he  is  fully  sustained  by  the  testimony  of  Kehrhahn, 
Sohenck,  Falcon,  John  W.  Grace,  and  Mulloy. 

''  I  have  thus  noticed  the  most  important  items  in  the  general  account 
current  between  the  claimants  and  the  Government  of  Pern.  It  would  be 
impossible  to  refer  to  all  of  them  without  extending  this  paper  beyond 
reasonable  limits. 

''After  a  careful  examination  of  all  the  testimony  inti'oduced  on  both 
sides,  I  think  the  facts  may  be  fairly  stated  as  follows:  That  long  anterior 
to  the  war,  and  as  far  back  as  the  year  1868,  the  claimants  had  fhrnished  the 
Peruvian  Government  with  naval  supplies  and  provisions;  that  in  the  year 
1877  they  entered  into  a  contract  with  Peru  under  which  they  contfnned 
to  fnruish  the  same  articles;  that  after  the  declaration  of  war  in  April 
1879,  and  until  the  capture  of  Lima  in  January  1881,  the  claimants  con- 
tinued to  carry  out  their  contract  with  Peru ;  that  after  the  Chilean  fleet 
had  taken  possession  of  the  port  of  Callao  and  the  Peruvian  navy  had 
ceased  to  exist,  the  claimants  entered  into  a  similar  contract  with  Chile, 
by  which  they  furnished  similar  stores  and  provisions  to  the  Chilean  navy; 
that  the  claimants,  as  general  merchants  and  ship-chandlers,  were  engaged 
in  legitimate  trade  and  commerce  with  Peru  and  Chile,  and  with  nopurpose 
of  extending  aid  and  comfort  to  either  belligerent ;  that  the  claimants  had  a 
mercantile  house  in  Peru  and  in  the  city  of  New  York ;  that  they  had  a  con- 
tract with  Peru  for  the  sale  of  its  nitrate  in  the  United  States  and  Canada, 
and  for  furnishing  naval  stores  and  supplies;  that  in  keeping  the  account 
current  the  claimants  charged  themselves  with  the  proceeds  of  the  sale  of 
the  nitrate  and  credited  themselves  with  the  prices  of  the  articles  fur- 
nished at  the  request  and  by  order  of  Peru.  In  other  words,  that  the 
various  items  of  which  complaint  is  made  were  paid  for  not  with  the 
money  of  the  claimants,  but  with  the  money  of  Peru  in  the  hands  of 
the  claimants  and  subject  to  the  order  of  Peru.  That  the  claimants  ob- 
served a  strict  neutrality  between  the  belligerents  is  abundantly  shown 
by  the  testimony.    Mr.  Kehrhahn  says: 

"  'A.  I  knew  the  members  of  this  firm  very  well  indeed,  like  everyone 
else  in  the  country  would  know  one  of  the  most  prominent  firms  of  that 
country,  W.  H.  Grace  &,  Co.  and  Grace  Brothers  &  Co.,  being  about  the 
most  prominent  houses  in  Pern,  so  that  I  could  not  help  knowing  the 
members  of  that  firm,  coming  in  contact  with  them  as  often  as  I  did,  and 
as  far  as  I  could  judge  myself,  and  as  I  heard  from  everybody  else  whose 
judgment  might  be  thoroughly  relied  upon  in  my  opinion  expressed  them- 
selves to  the  effect  that  W.  R.  Grace  &  Co.  and  Grace  Brothers  &  Co.  in 
this  affair  were  entirely  and  strictly  neutral.  In  fact,  I  don't  see  how  it 
could  be  otherwise,  because  before  the  war  was  scarcely  finished,  W.  R. 
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Grace  <&  Co.  established  a  branch  house  in  Valparaiso.  As  they  mnst 
have  had  that  end  in  view  for  some  time  before  the  war  perhaps  even 
commenced;  I  certainly  think  it  would  not  have  suited  their  purpose  to 
in  any  way  antagonize  the  Chilean  Government.' 

"  *A.  I  was  very  well  acquainted  with  their  business  house  in  Lima,  as 

well  as  the  one  in  Callao,  and,  as  I  before  remarked,  I  have  known  them 

ever  since  1868  to  be  purveyors  to  the  Peravian  Government  and  Peruvian 

navy,  supplying  them  with  all  kinds  of  naval  stores,  coal,  provisions,  etc., 

.  like  any  firm  being  in  the  same  line  of  business  would  do.' 

''  'A.  I  know  of  no  interruption  in  their  business  relations  with  the 
Peruvian  Government;  that  means  to  say  that  I  think  the  same  business 
was  carried  on  by  them  during  the  war  as  what  was  carried  on  by  them 
before  and  after  the  war.' 

"  'A.  My  own  personal  acquaintance  of  these  gentlemen  and  their  often 
repeated  statements  to  me  as  well  as  to  others  as  to  their  strict  neutrality, 
and  the  general  public  opinion  on  the  subject,  would  make  me  believe 
that  I  am  right  in  my  assertion  in  stating  that  they  were  strictly  neutral; 
and,  not  having  any  positive  evidence,  or  nothing  having  come  under  my 
personal  notice  that  they,  by  any  act  whatever,  broke  the  neutrality  that 
they  always  did  observe  and  that  the  public  and  people  in  general  gave 
them  the  credit  of  so  doing,  makes  me  still  more  adhere  to  my  opinion 
that  they  were  strictly  neutral.' 

*'  Mr.  Clayton  says: 

'^  *  Q.  From  youi*  knowledge  of  the  conduct  of  the  members  of  the  firms 
of  W.  R.  Grace  Sc  Co.  and  Grace  Brothers  &  Co.,  during  that  war,  and 
from  your  associations  with  them,  also  from  your  knowledge  of  the  char- 
acter of  the  business  carried  on  by  them  at  their  store,  what  would  you 
say  as  to  their  neutrality  during  the  war  between  the  governments  of 
Pern  and  Chile  f 

'' '  A.  I  should  say  they  were  perfectly  neutral,  as  far  as  I  knew. 

'*  'Q.  Mr.  Clayton,  is  there  anything  else  in  connection  with  this  ques- 
tion of  neutrality  of  the  firms  you  have  mentioned  that  I  have  not  asked 
yon  about  that  you  know?  If  so,  you  will  please  state  itf  I  don't  know 
what  you  may  know  about  this  matter. 

*'  *  A.  The  conversations  we  had  were  always  neutral;  it  was  supposed 
to  be  an  American  house ;  I  have  never  seen  anything  else  any  time  but 
that  was  neutral  all  through,  to  my  knowledge. 

** '  Q.  The  actions  of  the  parties  as  you  observed  them,  both  in  their 
personal  conduct  and  in  their  business  relations,  were  those  of  neutral 
persons? 

"'A.  Yes,  sir;  entirely. 

'' '  Q.  And  in  business  relations  neutral? 

"'A.  Yes,  sir.' 

"Mr.  Falcon  says: 

**  *  Q.  Had  you  a  knowledge  of  the  character  of  the  business  carried  on 
by  W.  R.  Grace  &  Co.  and  Grace  Brothers  «fe  Co.  in  Peni  during  the  war? 

" '  A.  I  was  not  acquainted  with  them  personally  in  Peru  while  I  was 
there;  I  heard  their  name,  but  I  know  this,  that  the  dictator  himself,  and 
all  the  officers  of  the  government  were  as  much  afraid  of  foreigners  as  of 
Chileans — they  were  suspicious  with  the  foreigners  because  they  knew 
that  they  had  no  interests  at  stake  as  the  Peruvians  had — they  had  no 
reason  to  be  sentimental  about  it.' 
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''Mr.  John  W.  Grace,  among  other  things,  testifies  as  follows: 

'' '  Q.  When  you  reached  Peru,  had  the  Chilean  forces  advanced  as  far 
as  Limaf 

^"A.  No,  sir. 

'' '  Q.  You  may  state  whether  yon  remained  there  until  the  Chileans  did 
take  posseRsion  of  those  places. 

'' '  A.  I  was  there  when  the  Chileans  took  possession  of  Lima. 

*'*Q.  How  well  were  you  acquainted  with  any  of  the  Chilean  officers 
who  were  stationed  there  at  the  time,  if  anyf 

"  '  A.  I  became  almost  at  once  very  intimately  acquainted  with  General 
Lynch,  with  Admiral  Latorre,  with  Captain  Simpson,  Lieutenants  Wilson 
and  Chenaux,  and  so  many  others  that  I  couldn't  relate  all  their  names  by 
any  means. 

'*  'Q.  Now,  you  may  relate  fully,  if  you  will,  what  were  your  relations 
and  associations  with  these  Chilean  officers,  and  what  their  treatment  was 
toward  you  and  your  business  bouses  there. 

*' '  A.  I  was  never  treated  so  well  by  any  people  in  my  life  as  I  was  by 
them.  When  I  went  to  Peru  I  went  for  the  purpose  of  relieving  my  brother, 
M.  P.  Grace,  wbo  lived  there,  as  I  told  you,  and  I  took  possession  of  a 
qulnta,  or  a  house  at  a  place  called  La  Punta,  which  was  a  health  resort 
where  he  resided.  We  had  to  abandon  that  place  and  live  in  Lima  when 
the  blockade  was  established,  because  we  were  right  on  a  point  out  on 
the  sea  there  and  under  the  guns  of  the  Chilean  men-of-war,  quite  near 
the  Peruvian  batteries. 

"  'Q.  I  wish  you  would  state  fully  of  what  this  treatment  on  their  part 
consisted. 

"  *A.  Well,  the  particular  treatment  for  which  I  was  always  very  grate- 
ful was  that  one  of  my  children — my  eldest  child  now— got  badly  attacked 
with  a  malarial  fever,  and  I  called  on  General  Lynch  and  told  him  that  as 
the  country  was  under  a  military  occupation  and  disturbed  in  a  great 
many  places,  that  it  was  impossible  for  me  to  take  this  child  to  the  moun- 
tains or  to  the  seaside  at  this  place.  La  Punta,  which  were  the  only  places 
which  the  doctors  thought  would  save  her  life,  and  I  asked  him  if  it  was 
possible,  under  these  circumstances,  if  I  could  take  her  to  live  at  this 
point,  which  was  at  that  time  abandoned  by  everybody.  He  told  me  that 
I  could  take  the  child  there,  apd  that  I  could  go  down  myself  and  my 
family,  and  live  more  safely  than  ever  I  did  under  the  Peruvian  Govern- 
ment, and  that  he  would  send  a  troop  of  soldiers  there  to  remain  on  guard 
around  my  house,  and  send  them  there  specially  to  take  care  of  me,  and 
that  he  would  be  answerable  for  my  safety,  and  he  did  march  a  company 
of  men  from  Lurigauoho,  a  very  long  march,  to  the  point  for  that  special 
purpose  the  very  next  day,  and  the  very  next  day  I  also  arrived  with  my 
family,  including  this  child,  and  found  the  men  there  as  he  had  promised. 

"*Q.  During  all  this  time  what  were  the  social  relations  between  your 
family  and  the  family  of  General  Lynch  and  other  officers  of  the  Chilean 
forces  t 

'*'A.  They  were  quite  intimate  relations.  I  felt  so  grateful  to  General 
Lynch  about  this  particular,  as  the  child  recovered,  that  I  took  especial 
interest  in  inviting  himself  and  his  officers  to  my  house,  and  they  came  there 
constantly,  dined  with  us,  took  tea  with  us — were  on  the  most  intimate 
acquaintance  with  us.    The  religious  services,  on  account  of  the  disturb- 
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anoe,  were  Baspended  where  we  lived,  and  by  Captain,  afterwards  Admiral, 
Latorre  and  General  Lynch  himself  we  were  invited  to  divine  service  on 
board  the  Chilean  ships,  and  my  wife  and  children,  daughters  and  sons, 
attended  there  frequently,  and  attended  the  entertainments  that  were 
given  on  board  these  ships  frequently ;  and  they  attended  every  entertain- 
ment without  exception,  some  of  them  that  were  given  at  our  house,  and 
we  had  the  honor  of  giving  the  first  entertaiment  in  our  house  in  which 
we  induced  Peruvians  and  Chileans  to  meet. 

*"Q.  Now  you  may  state  further,  if  you  know  the  facts  personally, 
whether  during  that  time  any  of  the  Chilean  officers  or  authorities  showed 
any  disposition  to  regard  you  or  the  members  of  your  firm,  or  your  busi- 
ness, as  having  been  anything  but  neutral  during  the  war,  and  at  that 
time  especially. 

''  'A.  I  couldn't  state  any  stronger  evidence  to  the  contrary  than  what 
I  just  told  you;  they  never  did  accuse  us  of  anything  of  the  kind — in  fact, 
General  Lynch  went  so  far  as  tell  me  that  he  had  a  perfect  system  of 
spies  between  the  fieet  and  the  shore  all  this  time,  and  that  he  kuew  per- 
fectly well  what  was  going  on  on  shore,  and  he  told  me  that  he  knew 
what  we  were  all  doing,  and  told  me  that  the  admiral  used  to  have  fresh 
flowers  and  commuoications  from  the  shore  every  morning  on  board  his 
ship. 

^"Q.  Did  he  ever,  in  any  of  these  conversations,  refer  to  any  instance, 
as  to  yourself  or  any  member  of  your  firm,  in  which  you  had  been  under 
surveillance  for  the  purpose  of  testing  whether  you  were  neutral  persons 
or  not? 

**  'A.  Nothing,  either  from  himself  or  any  of  his  officers,  or  from  anybody 
during  my  long  residence  in  Chile  afterwards,  did  I  ever  hear  the  slightest 
reference  or  suspicions — in  fact,  I  had  very  good  proof  from  the  extraordi- 
narily kind  treatment  received  in  Chile  to  the  contrary.' 

"Certain  communications  from  the  claimants  addressed  to  the  Peruvian 
minister  of  state  are  adduced  for  the  purpose  of  sustaining  the  charge  of 
aid  and  comfort.  These  communications  are  couched  in  polite  and  com- 
plimentary terms,  such  as  are  usually  employed  in  diplomatic  intercourse, 
and  were  evidently  written  for  the  purpose  of  making  a  pleasant  impres- 
sion upon  the  Peruvian  minister  and  securing  his  favorable  action  upon 
the  subject  under  discussion ;  but  they  are  not  sufficient  to  establish  the 
fact  that  the  claimants  have  given  aid  and  comfort  to  the  enemies  of 
Chile. 

"In  the  case  of  the  United  States  v,  Lumsden  et  ah  (Ist  Bond's  Reports, 
page  5),  in  which  the  defendants  were  tried  for  the  attempted  violation  of 
the  neutrality  laws  of  the  United  States,  the  court  said : 

"'No  proposition  can  be  clearer  than  that  some  definite  act  or  acts  of 
which  the  mind  can  take  cognizance  must  be  proved  to  sustain  the  charges 
against  these  defendants.  Mere  words,  written  or  spoken,  though  indica- 
tive of  the  strongest  desire  and  the  most  determined  purpose  to  do  the 
forbidden  act,  will  not  constitute  the  ofiense.' 

"No  case  can  be  found  in  which  the  mere  words  or  expressions  of 
sympathy  for  one  belligerent  have  been  held  by  any  court  to  constitute  a 
breach  of  neutrality  towards  the  other  belligerent.  What  is  the  law 
applicable  to  the  facts,  as  disclosed  by  the  testimony  in  this  case?  Article 
I.  of  the  convention  under  which  the  commission  has  been  organized 
provides  that : 
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'<<A11  claims  on  the  part  of  corporations,  companies,  or  private  indi- 
Tidnals,  citizens  of  the  United  States,  upon  the  Government  of  Chile, 
arising  out  of  acts  committed  against  the  persons  or  property  of  citizens 
of  the  United  States  not  in  the  service  of  the  enemies  of  Chile,  or  volon- 
tarily  giving  aid  and  comfort  to  the  same,  by  the  civil  or  military 
authorities  of  Chile,  *  *  *  shall  be  referred  to  three  commissioners, 
etc/ 

**  What  is  the  meaning  of  the  words  *  aid  and  comfort/  as  here  employed  f 
It  is  to  be  presumed  that  they  were  used  by  the  treaty-making  power 
with  reference  to  the  well-established  principles  of  international  law. 
Unless  there  be  a  breach  of  neutrality  there  can  be  no  giving  of  aid  and 
comfort  to  a  belligerent.  If  the  claimants,  citizens  of  the  United  States, 
have  done  any  act  that  amounts  to  a  breach  of  neutrality  towards  Chile 
in  her  war  with  Peru,  they  have  given  aid  and  comfort  to  the  enemies  of 
Chile,  but  not  otherwise.  In  other  words,  the  claimants  can  not  be 
charged  with  giving  aid  and  comfort  unless  they  have  violated  the 
neutrality  laws  in  their  dealings  with  Peru.  Have  they  done  so  f  I  think 
not.  If  the  claimants  in  the  regular  conrse  of  trade  had  sold  to  Pern 
arms  and  munitions  of  war,  the  transaction  wonld  have  been  entirely 
legitimate.  In  the  case  of  the  SaniUHma  Trinidetd  (7  Wheaton,  340)  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States,  says : 

<<< There  is  nothing  in  our  laws  or  in  the  law  of  nations  that  forbids 
our  citizens  from  sending  armed  vessels,  as  well  as  munitions  of  war  to 
foreign  ports  for  sale.  It  is  a  commercial  venture  which  no  nation  is 
bound  to  prohibit,  and  which  exposes  the  persons  engaged  in  it  to  tht» 
penalty  of  confiscation.' 

'<In  Wheaton's  International  Law,  Boyd's  3d  edition,  page  595,  the  same 
doctrine  is  stated  as  follows : 

*'  'A  neutral  government  is  bound  not  to  assist  a  belligerent  in  any  way. 
On  the  other  hand,  the  subjects  of  the  neutral  are  entitled  to  continue 
their  ordinary  trade,  and  when  that  trade  consists  in  exporting  arms,  or 
ships  of  war,  there  arises  a  conflict  between  the  rights  of  a  belligerent 
and  the  rights  of  neutral  subjects.  A  government  may  not  in  any  case 
sell  munitions  of  war  to  a  belligerent,  but  its  subjects  may,  provided 
they  sell  indifferently  to  both  parties  in  the  war,  and  provided  the  trans- 
action is  a  purely  commercial  one,  and  not  done  with  the  intent  of  assist- 
ing in  the  war,  animo  adjuvandi,  bnt  simply  for  purposes  of  gain.  The 
right  which  war  gives  to.  a  belligerent  is  that  of  seizing  such  goods  as  are 
contraband,  when  on  their  way  from  the  neutral  state  to  his  adversary.' 

"Conceding,  therefore,  for  the  sake  of  the  argument,  that  some  of  the 
articles  sold  by  the  claimants  to  Pern  were  contraband  of  war,  I  submit 
that  they  had  the  right  to  sell  them,  subject  only  to  the  right  of  seizure 
tfi  tran$itu  by  the  Chilean  Government.  (See  Kent's  Commentaries,  part 
Ist,  vol.  1,  and  11th  volume  of  Opinions  of  Attorneys-General,  page  ^1.) 

''But  in  my  opinion  the  documentary  evidence  relied  npon  by  the 
respondent  is  insufficient  to  show  that  any  of  the  goods  sold  by  the  claim- 
ants to  Peru  were  contraband.  They  are  not  found  in  the  list  of  prohib- 
ited articles  enumerated  in  the  treaties  between  the  United  States  and 
Chile,  Peru,  or  any  of  the  South  American  republics.  The  manifest 
object  of  those  treaties  was  to  promote  and  encourage  free  and  unre- 
stricted commerce.    They  only  prohibited  the  transportation  and  sale  of 
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such  articles  as  are  actually  used  in  war.  The  articles  mentioned  in  the 
documentary  evidence  referred  to  were  not  of  that  character,  and  if  they 
had  been,  the  only  penalty  would  have  been  confiscation  in  the  event  of 
their  seizure  by  Chile  while  in  iranaiiu  between  the  United  States  and 
Peru. 

*'The  learned  counsel  for  the  Republic  of  Chile  in  support  of  their  con- 
tention have  cited  decisions  of  the  Court  of  Claims  and  the  Supreme  Court 
of  the  United  States.  In  my  opinion,  those  decisions  have  no  application 
whatever  to  the  question  now  under  consideration.  They  involve  the 
construction  of  the  nonintercourse  act  of  Congress,  approved  July  13, 
1861.  Thoy  were  based  upon  a  law  of  Congress  and  not  upon  the  law  of 
nations;  they  involved  the  question  of  loyalty  and  not  the  question  of 
neutrality.  There  is  a  very  broad  distinction  between  the  two.  It  is  alto- 
gether Illogical  to  say  that  the  claimants  have  given  aid  and  comfort  to 
Peru  because  they  may  have  done  something  for  which  as  citizens  of  the 
United  States  they  might  have  been  convicted  of  treason  in  the  late  war 
between  the  United  States  and  the  Confederate  States.  The  phrase  'aid 
and  comfort'  is  comparatively  new  in  international  law,  and  no  well- 
defined  meaning  has  been  given  to  it  by  international  law  writers.  It 
was  first  employed,  I  believe,  in  the  treaty  between  France  and  the  United 
States  establishing  a  commission  for  the  settlement  of  French  and  Amer- 
ican claims.  That  commission  decided  that  the  Le  Mores,  two  French  citi- 
zens, were  not  chargeable  with  giving  aid  and  comfort  to  the  enemies  of 
the  United  States,  although  the  evidence  proved  that  they  had  delivered 
609  bales  of  gray  cloth  to  the  Confederate  authorities  under  a  contract 
with  the  Quartermaster's  Department  to  supply  the  cloth  for  the  army  of 
the  Confederate  States.  This  is  a  very  important  decision,  rendered  by 
an  international  tribunal  under  a  convention  containing  the  same  pro- 
vision in  regard  to  aid  and  comfort  and  should  be  accepted  as  strongly 
persuasive  authority  in  these  cases. 

**In  view  of  the  facts  and  circumstances,  I  feel  convinced  that  the  dis- 
missal of  these  cases  will  operate  as  a  great  hardship  upon  the  claimants. 
They  have  done  nothing  that  good  faith  did  not  require  in  the  fulfillment 
of  their  contract  with  Peru,  made  before  the  commencement  of  hostilities 
with  Chile ;  they  have  done  nothing  in  violation  of  the  laws  of  nations 
which  prescribe  the  duties  of  neutrals  toward  belligerents;  they  have 
made  no  discrimination  whatever  in  their  dealings  with  Chile  and  Peru, 
and  have  treated  both  belligerents  alike.  If  Chile  thought  proper  to  de- 
clare war  against  Peru  she  had  the  right  to  do  so,  but  she  had  no  right  to 
interdict  legitimate  trade  between  Peru  and  a  neutral  American  citizen; 
she  had  no  right  to  stop  the  wheels  of  commerce  and  thereby  inflict  loss 
upon  an  unoffending  neutral.  The  rights  of  neutrals  should  be  respected 
as  well  as  those  of  belligerents. 

''If  the  views  of  my  honorable  colleagues  are  correct,  a  neutral  can  only 
deal  with  a  belligerent  at  his  peril.  A  declaration  of  war  by  one  nation 
against  another  involves  not  only  the  destinies  of  the  two  belligerents, 
but  the  rights  and  interests  of  the  rest  of  mankind.  No  trade  can  be  car- 
ried on  with  one  belligerent  without  giving  aid  and  comfort  to  enemies  of 
the  other.  According  to  my  understanding,  such  is  not  a  fair  construction 
of  the  phrase  'aid  and  comfort'  used  in  the  first  article  of  the  treaty ;  and 
I  feel  constrained  to  dissent  from  the  decision  which  has  been  rendered." 
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5.  Trading  WITH  the  Enemy. 

Edmand  I.  Forestall,  in  his  own  right  and  as 
Case  of  the  "Felix."  partner  in  and  representative  of  the  late  firm 
of  Gordon,  Forestall  &  Co.;  James  Johnston, 
administrator  of  James  P.  Wallace;  and  Joseph  M.  Cucalla, 
administrator  of  Simon  Gucnlla,  presented  claims  to  Messrs. 
Evans,  Smith,  and  Paine,  commissioners  under  the  act  of  Con- 
gress of  March  3,  1849,  growing  out  of  the  seizure  of  the 
schooner  Felix  by  the  Mexican  man-of-war  TampicOj  and  the 
subsequent  condemnation  of  the  vessel  and  cargo  at  Alvarado, 
in  1825.  Tlie  claims  submitted  by  Forestall  and  Johnston  were 
presented  to  the  mixed  commission  under  the  convention  be- 
tween the  United  States  and  Mexico  of  April  11, 1839,  but  were 
returned  by  the  umpire  undecided.  All  the  claimants  were, 
at  the  time  of  the  origin  and  at  that  of  the  presentation  of 
their  claims,  citizens  of  the  United  States.  The  FeUx  was  the 
property  of  Edmund  I.  Forestall. 

The  Felix  sailed  from  New  Orleans  August  7, 1825,  for  Soto 
La  Marina  and  Tampico,  Mexico,  having  on  board  a  cargo  con- 
signed to  different  persons  in  those  places.  She  came  to  anchor 
in  the  outer  roads  of  the  harbor  of  Soto  La  Marina  on  the  7th 
of  September,  and  was  soon  boarded  by  an  officer  of  the  Mexi- 
can man-of-war  Tampico^  then  lying  at  anchor  in  the  same  place, 
who,  finding  the  Felix  ^suspicious,'  ordered  the  captain,  with 
all  the  vessel's  papers,  on  board  the  Tampico.  A  summary 
investigation  there  took  place,  resulting  in  the  seizure  of  the 
vessel  and  the  sending  her  to  Alvarado,  where  she  arrived  on 
the  18th  of  September.  Next  day,  September  19,  proc/Cedings 
were  taken  before  the  junta  of  the  marine  for  that  department, 
a  tribunal  claiming  and  exercising  jurisdiction  over  the  matter, 
which  ;^oceeding8  terminated  in  the  condemnation  of  the  ves- 
sel, and,  with  trifling  exceptions,  of  the  cargo  also.  On  the 
9th  of  November,  the  cargo  having  in  the  mean  tiipe  been 
landed  and  appraised,  the  '  assessor,'  or  legal  adviser,  of  the 
junta,  gave  an  opinion  to  the  effect  that  the  condemnation  pro- 
nounced on  the  19th  of  September  might  be  confirmed.  On 
the  same  day  the  junta  adopted  the  opinion  of  the  assessor; 
and  ultimately  the  cargo,  with  the  exceptions  mentioned,  was 
sold,  and  the  proceeds  were  distributed  according  to  the  laws 
of  Mexico.  The  vessel,  having  been  appraised,  was  appro- 
priated to  the  use  of  the  Mexican  Government.  The  property 
excepted  from  condemnation  consisted  of  a  worm  and  still,  10 
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cases  of  bottles,  a  billiard  table,  and  a  box  of  books.  These 
articles  were  deposited  in  the  custom-hoase  at  Alvarado  for 
their  owners. 

Forestall  claimed,  individually,  for  the  vessel  and  freight 
and  the  expenses  of  defending  her;  and,  as  the  representative 
of  Gordon,  Forestall  &  Co.,  for  the  ten  cases  of  bottles  and  the 
worm  and  still.  Johnston,  administrator  of  Wallace,  claimed 
for  40  barrels  of  brandy,  alleged  to  be  of  American  manufac- 
ture, part  of  the  cargo  which  was  condemned;  and  Cuculla, 
administrator  of  Cuculla,  for  the  residue  of  the  cargo,  which 
residue,  with  the  exception  of  the  billiard  table  and  the  box  of 
books,  was  also  condemned. 

The  Mexican  members  of  the  mixed  commission  resisted  the 
claims  of  Forestall  and  Johnston  on  the  ground  that  the  Felix 
was  lawfully  seized  and  condemned  for  having  on  board  prop- 
erty of  Spanish  subjects,  or  of  Spanish  growth  or  origin,  which 
she  had  brought  from  Havana,  a  Spanish  port,  between  which 
and  the  Mexican  Eepublic  all  intercourse  was  then  interdicted 
by  the  existence  of  war  between  the  two  countries. 

The  American  members  contended  that,  even  if  this  charge 
were  true,  nothing  but  the  property  in  question  was  liable  to 
confiscation;  that  the  vessel,  being  neutral,  might  lawfully 
carry  enemies'  property;  that  the  seizure  was  not  a  capture 
jure  belli ;  that  neither  the  vessel  nor  any  property  on  board 
was  liable  to  condemnation  by  any  municipal  law  of  Mexico; 
that  the  proceedings,  both  on  board  the  Tampico  and  before 
the  junta  of  marine,  were  grossly  irregular,  and  that  the  con- 
demnation was  pronounced  by  a  tribunal  having  no  jurisdiction 
of  the  subject-matter. 

On  these  facts,  the  commissioners  under  the 
^^'^  act  of  1849  said: 

'*It  becomes  important  in  the  first  place  to  consider  the  true 
character  of  the  voyage  and  the  nature  of  the  trade  in  which 
the  Felix  was  engaged  at  the  time  of  her  seizure.  Her  last 
port  of  departure  from  the  United  States  was  New  Orleans; 
but  the  commencement  of  the  voyage  was  at  Havana.  Some 
portion  of  her  cargo  was  unquestionably  shipped  at  New  Or- 
leans and  was  American  property;  but  much  the  larger  por- 
tion of  it  had  been,  immediately  before,  brought  in  the  same 
vessel  from  Havana.  The  evidence  of  this  is  found  in  a  state- 
ment subscribed  and  sworn  to  by  the  captain  of  the  Felix  at 
the  summary  investigation  which  took  place  on  board  the 
TampicOj  hereinbefore  mentioned.  The  American  commission- 
ers do  not  appear  to  have  regarded  this  statement  as  of  any 
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importance  in  the  case,  or  rather  they  considered  it  an  aggra 
vation  of  the  injories  committed  by  the  commander  of  the 
Tampico  that  such  a  deposition  was  obtained.  They  say  that 
<the  self  constituted  tribunal,'  composedof  officers  of  the  Tarn- 
pico^  <  proceeded  to  examine  the  captain  of  the  Felix  on  oath, 
administered  to  him  by  the  commander  of  the  TampicOy  and  to 
make  and  record  a  deposition  as  if  made  by  him.  Having  se- 
cured the  captain's  deposition  in  their  own  shape,  the  next 
step  was  to  secure  the  booty.' 

^^The  board  finds  nothing  in  the  proofs  and  documents  before 
it  to  authorize  an  inference  that  the  deposition  of  the  captain 
was  not  freely  given,  and  taken  and  recorded  in  the  precise 
form  he  chose  to  give  it.  After  his  arrival  at  Alvarado  he 
made  a  protest  before  the  American  consul  at  that  place,  re- 
citing the  injuries  of  which  he  complained,  and  naming  par- 
ticular acts  of  constraint  and  violence  to  which  he  and  the 
crew  had  been  subjected.  He  makes  no  complaint  in  it  of  hav- 
ing been  required  to  give  any  deposition,  or  of  having  been 
compelled  to  sign  any  paper,  or  of  any  perversion  or  garbling 
of  the  statement  which  he  had  made,  circumstances  which  it 
is  highly  improbable  he  would  have  neglected  to  mention  if 
there  had  been  any  just  ground  of  complaint  on  that  account. 
Besides,  the  statement  of  the  captain  is  corroborated,  in  many 
particulars  essential  to  be  considered,  by  papers  and  docu- 
ments found  on  board  the  vessel,  to  which  reference  will  here- 
after be  made.  The  account  which  the  captain  gives  of  the 
voyage  of  the  Felix  is  as  follows: 

'*  ^That  the  schooner  nnder  his  command  is  called  the  Felix,  her  burden 
99  and  three-quarters  tons^  from  New  Orleans,  where  she  originated ;  that 
from  thence  she  sailed  for  Charleston  and  Havana  on  31st  of  January  of 
the  present  year ;  that  she  had  been  engaged  in  three  voyages  to  Havana 
until  the  mouth  of  July  of  the  said  year;  that  she  undertook  this  voyage 
for  New  Orleans,  sailing  from  thence  (Havana)  on  the  17th  of  the  same 
July,  with  a  cargo  of  wine  in  cases  and  barrels,  rum  in  pipes,  wax,  gin, 
co£fee,  and  sugar,  consigned  to  various  merchants^  among  others  to  Mr. 
Simon  Cuculla;  that  he  anchored  in  that  port  on  the  29th  of  the  same 
month ;  that  he  discharged  the  greater  part  of  that  cargo,  leading  on  board 
the  same  wine  and  wax  which  he  shipped  at  Havana;  that  he  afterwards 
shipped  the  goods  which  appear  in  the  manifest,  which  he  made  in  that 
custom-house  and  which  are  exhibited  in  this  act.  «  *  •  Being  asked 
if  he  knows  and  to  state  what  is  the  cargo,  whether  he  has  in  his  vessel 
Spanish  property  brought  from  Havana  to  New  Orleans,  disembarked  and 
reshipped  from  thence  in  said  vessel,  and  if  he  knows  who  are  the  owners, 
he  said  that  in  Havana  his  consignees,  Mr.  Castillo  and  Mr.  Black,  shipped 
goods  by  him  for  various  persons  in  that  city,  bound  to  New  Orleans,  in 
which  port  he  discharged  the  greater  part  of  the  goods  which  he  brought 
and  reshipped  part  of  the  wax  and  part  of  the  goods,  and  retook  on  board 
295  barrels  of  white  wine,  these  last  three  articles  being  the  same  which 
he  shipped  in  Havana,  and  brought  on  board  for  Soto  La  Marina,  and 
Tampico,  as  appears  by  the  bills  of  lading,  which  he  hab  delivered;  tiiat 
all  the  rest  which  appears  in  the  said  bills  of  lading  are  goods  reehipped 
in  New  Orleans — American  proi>erty.' 
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"These  last  statements  of  the  captain  are  in  answer  to  the 
question  whether  he  had  ^Spanish  property'  on  board  and  to 
whom  it  belonged,  and  his  reply,  that  he  had  on  board  295 
barrels  of  wine,  and  a  part  of  the  wax  and  a  part  of  the  goods 
which  he  had  taken  on  board  at  Havana,  and  that  the  rest  of 
his  cargo,  taken  in  at  New  Orleans,  was  American  property, 
leaves  a  very  strong  presamption  that  the  wine,  wax,  and 
goods  were  in  fact  Spanish  property.  There  is  other  proof  in 
the  case  leading  to  the  same  conclusion.  The  captain  of  the 
FeliXj  being  interrogated  as  to  whether  he  brought  'any  other 
papers  or  letters  in  his  vessel,  he  said  that  what  he  brought 
he  has  exhibited,  and  they  are  on  deposit  in  this  vessel,  the 
TampicoJ  There  were,  however,  subsequently  discovered,  as 
certified  in  the  record  of  the  proceedings  of  the  summary 
examination,  <  among  the  multitude  of  letters  which  the  cap- 
tain, Mr.  James  Boss,  brought  in  his  vessel,  two  documents 
concerning  her  cargo,  which  declare  the  embarcation  of  the 
barrels  of  wine  and  the  wax,  shipx>ed  at  Havana,  Spanish 
property,  and  they  were  accordingly  added  to  the  expediente^^ 
or  record  of  the  proceedings.    These  documents  are: 

"  1st.  An  invoice  of  295  barrels  of  white  wine  shipped  on 
board  the  Felix  at  Havana,  consigned  to  Mr.  Simon  Cuculla, 
New  Orleans,  for  account  and  risk  of  Don  Alarioa  M.  Zaballa, 
of  Soto  La  Marina,  and  Antonio  Blandin,  to  remit  to  said 
Zaballa;  and  the  invoice  sets  forth  the  purchase  of  the  wine 
in  Madeira,  Ist  of  July  1825,  and  the  costs  and  expenses,  and 
that  the  shipment  was  made  by  Blandin  on  account  of  Zaballa 
and  himself,  who  were  owners,  and  was  insured  in  New  York 
by  a  policy  dated  15th  of  May  1825,  for  $3,270. 

<'  2nd.  A  letter  of  advice  from  Blandin,  in  Havana,  to  Zaballa, 
in  Soto  La  Marina,  dated  12th  July  1825,  confirming  former 
letters  and  saying,  *  I  inform  you  I  have  shipped  on  board  the 
American  schooner  Felix,  Captain  James  Boss,  295  barrels 
very  superior  dry  wine,  bound  to  New  Orleans,  consigned  to 
Simon  Cuculla,  to  be  remitted  to  you.  This  wine,  which  is 
very  good,  has  cost  me  high;  but  it  is  at  six  months'  credit; 
and  each  barrel  contains  four  and  a  half  ambas.  I  hope  it  will 
reach  you  soon,  and  that  you  will  like  it.  I  enclose  you  the 
invoice,  amounting  to  $3,865.81,  and  in  case  you  wish  it  to  be 
divided  equally  between  us,  as  I  have  supposed,  I  will  charge 
you  $1,923.91  for  your  share.^ 

'^  The  wine,  as  appears  by  the  bill  of  lading,  was  shipped  at 
Havana  on  the  same  12th  of  July  by  Antonio  Blandin  to 
Cuculla  in  New  Orleans,  as  though  it  was  his  property  and  on 
his  account  and  risk,  and  was  accompanied  also  by  a  letter  of 
advice  requesting  Cuculla  to  credit  the  amount,  $2,865.06,  half 
to  Blandin's  account. 

"No  doubt  whatever  can  be  entertained  that  the  wine  was 
actually  the  property  of  Blandin,  a  Spanish  merchant  at 
Havana,  and  Zaballa,  a  citizen  of  Mexico,  residing  at  Soto  La 
Marina,  and  that  Cuculla  was  merely  the  agent  of  the  parties 
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through  whom  this  intercourse  between  Spanish  and  Mexican 
ports  might  be  carried  on,  apparently  for  the  purpose  of  afford- 
ing to  it  the  protection  of  the  American  flag.  There  is  also, 
among  the  documents  filed  by  the  claimant,  an  original  letter 
in  the  Spanish  language  from  Blandiu  to  Cuculla,  which  has 
not  been  translated,  dated  at  Havana,  October  5, 1825,  appris- 
ing him  that  information  had  just  been  received  that  the  Felix 
hadbeenexcludedfromtheharborofSotoLaMarina,andhadnot 
been  able  to  discharge  any  6f  her  cargo  previous  to  that  event, 
and  advising  him  that  it  would  be  necessary  to  make  abandon- 
ment of  the  295  barrels  of  wine  to  the  underwriters,  and  add- 
ing: 'I  take  it  for  granted  that  you  would  order  the  remain- 
ing barrels  to  be  insured  from  all  risk,  and  until  they  shall  be 
landed  in  the  port  of  Soto  La  Marina.'  They  could  not  be 
landed,  so  that  the  underwriters  must  infallibly  be  responsible. 
This  letter  is  wholly  inconsistent  with  the  idea  that  the  wine 
in  question  was  the  property  of  GucuUa,  as  is  represented  in 
the  memorial  of  his  administrator,  but  harmonizes  entirely 
with  the  other  proof  in  the  case,  showing  that  it  was  really  the 
property  and  at  the  risk  of  Zaballa  and  Blandin. 

<<  There  is  also  another  original  letter  among  the  papers  from 
Blandin  to  Cuculla,  dated  November  18, 1826,  which  was  not 
translated,  acknowledging  the  receipt  of  a  letter  from  Cuculla 
of  23rd  October  and  forwarding  a  new  certificate  from  the 
custom-house  (Havana)  of  the  foreign  growth  or  origin  of  the 
295  barrels  of  wine  shipped  in  the  Felix.  A  certificate  is  found 
among  the  documents  connected  with  these  claims,  which  is 
probably  the  document  referred  to  in  the  letter  of  Blandin  just 
noticed.  The  translation  of  it,  furnished  by  the  claimant,  is  as 
follows: 

**  *I,  Don  Bernardo  Elamo  y  Melo,  honorary  member  of  the  army  and 
acting  Controller  of  the  General  Collection  of  Royal  Revenue  in  this 
place,  by  his  Majesty,  certify  that  on  the  12th  day  of  July  last  year,  Mr. 
Antonio  Blandin  registered,  bound  to  New  Orleans,  in  the  American 
schooner  FeliXf  Captain  JameH  Ross,  two  hundred  and  ninety-five  barrels 
of  dry  wine,  S.  C,  mark  for  Simon  CucuUa,  which  were  imported  into 
this  port  by  the  American  barque  Orleans  from  Gibraltar,  and  in  testi- 
mony thereof  I  give  the  present  in  virtue  of  a  decree  of  the  CoUector 
General  issued  at  the  request  of  the  said  Blandin.  Havana  Oct.  4,  1826. 
Signed — Bernardo  Elamo,  attested  by  the  American  Consul.' 

"  It  also  appears  by  the  invoice  signed  by  Cuculla  that  the 
wine  was  shipped  by  him  at  New  Orleans  "and  consigned  to 
Zaballa  as  'white  Marseilles  wine.'  It  has  already  appeared 
from  the  proofs  in  the  case,  submitted  by  the  claimant  himself, 
that  the  wine  in  question  was  Madeira  wine,  purchased  in 
Madeira  on  the  1st  day  of  the  same  month  in  which  it  was 
shipped  from  Havana;  and  the  certificate  and  invoice  describ- 
ing it  as  'imported  from  Gibraltar,'  and  as  Marseilles  wine,  are 
both  false  and  fraudulent,  and,  with  the  other  circumstances 
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already  alladed  to,  leave  no  doubt  of  its  origin  or  ownership. 
Both  were  anquestionably  Spanish. 

''Among  the  cargo  on  board,  and  which  was  also  condemned, 
were  77  boxes  of  l^swax,  which  the  administrator  of  Cucalla 
now  claims  the  value  of;  of  which  27  boxes,  as  api)ears  by  the 
invoices,  were  consigned  to  Francisco  Verde,  and  50  boxes  to 
Mr.  K — —-.  There  were  also  46  other  boxes  on  board,  shipped 
by  Guculla  and  appearing  in  the  manifest  of  the  cargo,  of 
which  no  invoice  is  found  among  the  proofs,  and  it  does  not 
appear  to  whom  they  were  consigned.  The  deposition  of  the 
captain  has  already  been  quoted,  to  the  effect  that  the  wax  on 
board  was  a  part  of  that  which  he  brought  from  Havana. 
Coming  from  that  port,  there  is  the  strongest  presumption 
that  it  was  of  Spanish  origin;  no  proof  to  the  contrary  is 
exhibited.  There  is  scarcely  a  less  strong  presumption  that  it 
was  also  Spanish  property.  The  fact  that  it  was  shipped  by 
Guculla  as  his  own,  after  the  clear  proof  in  respect  to  the  wine 
which  was  shipped  in  the  same  way  and  at  the  same  time,  has 
no  weight  in  the  opinion  of  the  board  to  impair  that  presump- 
tion. It  is  strengthened  by  other  documents  found  in  the  case ; 
and  among  them  is  a  notarial  protest  made  by  Francisco 
Verde,  to  whom  the  27  boxes  were  consigned,  before  the  vice- 
consul  of  the  United  States  at  Tampico,  on  the  20th  of  Sep- 
tember 1825,  of  which  the  following  is  an  extract:  *  Personally 
appeared  Francisco  Verde,  of  Tampico,  merchant,  and  exhib- 
ited a  bill  of  lading  of  a  quantity  of  wax.  shipped  at  New 
Orleans  on  the  13th  day  of  August  last  past  by  Simon  Guculla, 
of  New  Orleans,  merchant,  on  board  the  American  schooner 
FeliXj  whereof  James  Ross  was  master,  bound  from  New 
Orleans  to  Soto  La  Marina  and  Tampico,  and  consigned  to  the 
said  Francisco  Verde,  viz:  (F.  G.)  No.  1  a  20  L  (F.  G.)  21  a  27, 
twenty-seven  cases  white  Philadelphia  wax.' 

"A  similar  protest  was  made  at  the  same  time  by  Joaquin 
Ganazcochea,  attorney  in  fact  of  Manuel  Ramon  Ganonge,  ex- 
hibiting a  bill  of  lading  of  the  50  cases  of  wax,  also  described 
as  *  white  Philadelphia  wax.'  These  bills  of  lading  must  have 
been  forwarded  by  Guculla,  and  he  could  not  have  been  igno- 
rant that  the  wax  was  in  fact  brought  from  Havana  in  the 
Felixy  and  that  there  was  no  pretense  whatever  that  it  was  of 
American  origin,  as  his  description  of  it  «fould  imply.  There 
were  also  found  on  board  the  vessel  several  letters  addressed 
by  merchants  in  Havana  to  Marina  La  Soto  and  Tampico, 
which  were  annexed  to  the  expediente  or  record  of  the  proceed- 
ings, some  of  which  are  translated  and  are  contained  in  the 
copy  filed  in  this  case  by  the  claimant.  Although  none  of  the 
letters  relate  to  the  wax  found  on  board  the  FeliXj  they  evi- 
dently show  that  an  illicit  trade  to  a  great  extent  had  been 
carried  on  through  Guculla  by  these  parties  in  Havana  with 
their  correspondents  in  Mexico.  An  extract  from  one  of  them, 
dated  Havana  July  7, 1825,  from  Ramon  del  Hoyo  to  Jose  de 
6627— Vol.  3 43 
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la  Lama  is  in  the  ibllowiDg  words:  ^ It  is  well  that  Don  Diego 
remains  in  Marina  in  order  to  consign  to  him  the  wax  of  Cas- 
tillo and  Arce,  if  it  goes  there ;  bat  that  of  this  hoase,  although 
I  say  another  thing  to  the  company,  with  this  date  wiU  go  to 
New  Orleans,  Philadelphia,  or  New  York,  since  when  I  wrote 
it  I  did  not  recollect  what  in  the  fifth  paragraph  of  yours  you 
tell  me;  bat  it  is  very  regular,  even  to  the  last  point,  since  it 
has  already  been  sent  to  Caculla  and  nothing  has  since  hap- 
pened.' Another  of  the  letters  also  refers  to  Oacnlla's  agency 
in  receiving  and  forwarding  wax,  and  of  effecting  insurance  on 
sundry  parcels  sent  by  other  vessels  at  or  near  the  same  time. 

'^  From  this  accumulated  mass  of  testimony  but  oue  satis- 
factory conclusion  can  be  drawn,  and  that  is  that  the  wax  as 
well  as  the  wine,  though  shipped  by  Ouculla  as  his  own  prop- 
erty, was  in  fact  Spanish  property  and  shipped  on  Spanish 
account.  The  same  result,  although  the  proof  is  not  so  strong, 
attends  the  other  property  shipp^  by  Cuculla,  and  for  which 
his  administrator  now  presents  a  claim.  This  consists  of  sev- 
eral bales  and  trunks  of  foreign  manufactured  articles  of 
merchandize,  silks,  ribbons,  German,  English,  and  French 
fabrics  of  cotton  and  linen,  etc. 

"It  has  already  been  seen  that  the  captain  deposed  that  he 
took  on  board  a  part  of  the  goods  brought  from  Havana. 
There  were  no  other  goods  of  this  kind  on  l^ard,  except  those 
shipped  by  Cuculla.  The  invoice  of  them  is  made  by  him  in 
the  same  way  as  the  invoices  of  the  wine  and  wax  were  made. 
Finding  him  to  have  been  a  willing  instrument  in  carrying  on, 
under  the  protection  of  the  American  flag,  an  unlawful  com- 
merce by  false  papers  and  fraudulent  representations,  the 
board  are  constrained  to  regard  all  .his  transactions  in  con- 
nection with  this  voyage  as  partaking  of  the  same  character, 
unless,  as  in  regard  to  the  billiard  table,  very  clear  and  explicit 
proof  to  the  contrary  is  exhibited.  The  following  note  appears 
in  the  translated  copy  of  the  expediente  furnished  by  the  claim- 
ants: 'Copies  of  several  unimportant  letters  found  on  board 
the  Felix  here  follow, — they  are  not  translated.'  Whether  the 
board  would  regard  them  as  unimportant,  or  whether  they 
would  throw  any  light  upon  the  subjects  investigated,  we  have 
no  means  of  ascertaining. 

'^  Being  satisfied  by  these  proofs  that  the  larger  part  of  the 
cargo  of  the  Feli^v  was  in  fact  Spanish  property  at  the  time  of 
the  seizure  and  condemnation  of  it,  it  remains  to  inquire  what 
eflect  this  fact  legitimately  produces  upon  the  claims  severally 
presented  in  the  memorials  under  consideration.    •    •    • 

''This  is  not  merely  the  case  of  a  neutral  ship  found  with 
enemies'  goods  on  board.  It  is  the  case  of  a  neutral  ship,  with 
enemies'  goods  on  board,  destined/or  the  ports  of  the  capturing 
party — a  neutral  ship  attempting  to  carry  on  a  commerce  which 
by  the  laws  of  nations  and  the  practice  of  all  civilized  states, 
is  wholly  illegal  and  prohibited.  Authorities  to  this  point  can 
hardly  be  necessary;  a  few  only  will  be  cited.    In  the  case  of 
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Eoiyp^  1  Bob.  Admiralty  Beporte,  page  298,  Sir  William  Scott, 
in  giving  judgment,  says: 

« <  In  my  opinion  there  exists  saoh  a  general  rale  in  the  jorispradence 
of  this  coontry,  by  which  all  trading  with  the  public  enemy,  nnless  by 
permission  of  the  severe ign,  is  interdicted.  It  is  not  a  principle  pecaliar 
to  the  maritime  law  of  this  country.  It  is  laid  down  by  Bynkershoek  as 
an  universal  principle  of  law.' 

<^He  then  quotes  several  passages  from  that  author,  and 
proceeds: 

'''It  appears  from  these  passages  to  have  been  the  law  of  Holland. 
Valin,  lib.  3,  tit.  6,  art.  3,  states  it  to  have  been  the  law  of  France,  whether 
the  trade  was  attempted  to  be  carried  on  in  national  or  neutral  vessels. 
It  will  appear  from  a  case  which  I  shall  have  occasion  to  mention,  the 
Fortune,  to  have  been  the  law  of  Spain ;  and  it  may,  without  rashness,  I 
think  be  assumed  to  have  been  a  general  principle  of  law  in  most  of  the 
countries  of  Europe.'  '  By  the  law  and  constitution  of  this  country  the 
sovereign  alone  has  the  power  of  deciding  war  and  peace,  and  he,  there- 
fore, who  has  alone  the  power  of  entirely  removing  the  state  of  war,  has 
the  power  of  removing  it  in  part,  by  permitting,  where  he  sees  proper, 
that  commercial  intercourse  which  is  a  partial  suspension  of  the  war. 
There  may  be  occasions  on  which  such  an  intercourse  may  be  highly 
expedient.  But  it  is  not  for  individuals  to  determine  on  the  expediency 
of  such  occasions  on  their  own  notions  of  commerce,  and  commerce  mere]}', 
possibly  on  the  ground  of  private  advantage,  but  not  very  reconcilable 
with  the  general  interest  of  the  state.  It  is  for  the  state  alone,  on  more 
enlarged  views  of  policy  and  of  all  circumstances  that  may  be  connected 
with  such  an  intercourse,  to  determine  when  it  shall  be  permitted  and 
under  what  regulations.  In  my  opinion  no  principle  ought  to  be  held 
more  sacred  than  that  this  intercourse  can  not  subsist  on  any  other  footing 
than  that  of  direct  permission  of  the  state.'' 

"  The  same  principle  is  operated  in  Potts  v.  Bell  (8  Term 
Rep.  548),  and  has  been  repeatedly  recognized  and  enforced 
by  the  courts  of  the  United  States.  Some  of  the  cases  have 
gone  to  a  great  length  as  to  what  constitutes  trading  with  the 
enemy ;  and  it  has  been  held  that  a  citizen  of  the  United  States 
could  not,  during  war,  withdraw  his  property  from  the  enemies' 
country,  though  it  was  acquired  abroad  before  the  war.  The 
act  of  withdrawal  is  a  trading  with  the  enemy.  (1  Gall.  C.  G.  B. 
467;  The  8t.  Lawrence,  1  Gall.  467;  The  Rugen,  1  Wheat  62; 
The  Eliza  J  2  Gall.  4;  The  Alexander,  1  Gall.  632;  1  Peters,  586, 
8  Cranch,  282.) 

"  The  United  States  has,  on  more  than  one  occasion,  enacted 
very  stringent  laws  interdicting  intercourse  with  foreign 
nations,  even  before  a  state  of  war  existed.  By  the  3rd  section 
of  an  act  of  18th  April  1806,  which  prohibited  the  importation 
of  certain  merchandize  from  Great  Britain,  it  was  provided 
that  if  any  of  said  prohibited  articles  '  should,  after  a  certain 
day  be  put  on  board  any  vessel,  ship,  boat,  raft  or  carriage, 
with  intent  to  import  the  same  into  the  United  States  with  the 
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knowledge  of  the  owner  or  maater  of  such  ship,'  etc.,  such  ship, 
etc.,  should  forfeit  treble  the  value  of  such  articles.  (3  Stats, 
at  L.  379-380.)  The  same  provision  is  contained  in  the  6th 
section  of  an  act  passed  March  2, 1809,  commonly  called  the 
nonintercourse  act.  (3  Stats,  at  L.  529, 530.)  These  acts  were 
never  supposed  to  impair  any  neutral  rights,  nor  to  give  to 
neutral  nations  any  just  grounds  of  complaint  if  their  vessels 
should  be  seized  and  confiscated  for  the  violation  of  them. 
But  they  no  more  effectually  interdicted  commerce  between 
the  United  States  and  Great  Britain  or  France  than  a  state  of 
war  interdicts  it  between  belligerent  nations. 

"  Nations  have  the  right,  undoubtedly,  to  prescribe  the  pen- 
alties which  neutrals  incur  who  shall  be  found  attempting  to 
prostrate  their  policy  by  carrying  on  a  commerce  which  by 
principles  of  universal  law  is  prohibited.  The  offense  of  which 
the  neutral  vessel  is  guilty  in  such  cases  is  that  of  trading 
with  the  enemy,  being  concerned  in  an  unlawful  voyage,  where- 
by she  forfeits  her  neutral  character,  and  not  merely  for  having 
enemies'  property  onboard,  not  destined  for  introduction  into 
the  neutral  country,  which  is  a  lawful  voyage  and  subjects  the 
neutral  to  no  liability. 

"  It  being  competent  for  Mexico,  without  any  violation  of  the 
law  of  nations,  to  render  liable  to  confiscation  any  vessel, 
whether  neutral  or  otherwise,  found  engaged  in  carrying  on 
trade  between  her  citizens  and  those  of  her  enemy,  it  becomes 
important  to  inquire  whether  the  Felix  and  her  cargo  was  con- 
demned for  this  cause,  and,  if  so,  whether  condemnation  was 
pronounced  by  a  regular  court  of  competent  jurisdiction. 
Upon  these  points  the  American  and  Mexican  members  of  the 
joint  commission  differed  in  opinion.  In  regard  to  the  first 
question  there  does  not  seem  to  be  much  room  for  hesitation 
or  doubt.  The  American  commissioners  say:  'It  is  either  a 
case  of  capture  or  piracy.  The  captain  himself,  the  court- 
martial,  and  the  assessor  treat  it  5is  a  cause  of  capture.' 

"If  a  case  of  capture,  it  is  capture  jure  belli — capture  for 
a  violation  of  the  belligerent  rights  of  Mexico.  It  was  not  a 
seizure  for  merely  having  goods  on  board,  which  by  any  munic- 
ipal regulation  of  Mexico  were  prohibited  from  importation 
into  the  country.  In  the  expediente  filed  among  the  proofs 
there  is  the  report  of  the  commander  of  the  TampicOj  setting 
forth  his  proceedings,  in  which  it  is  stated  that,  having  made 
an  examination  of  the  papers  and  documents  found  on  board 
tbe  FeliXy  'it  resulted  that  she  had  on  hoard  sundry  Spanish 
goodSj  brought  from  Havanaj  intended  for  Xeiv  Orleans,  and 
thence  for  Soto  La  Marina  and  Tampieo,^  So,  also,  in  the  record 
of  the  proceedings  of  the  junta  of  the  marine  it  clearly  appears 
that  the  condemnation  was  pronounced  from  the  same  cause. 
Speaking  of  the  documents  found  on  boord  the  vessel,  they  say : 

<'<Froin  their  scrupulous  and  attentive  examination,  as  weU  as  of 
private  letters  of  correspondents  found  on  board  of  the  captured  vessel,  it 
results  with  all  clearness  that  the  aforesaid  295  bales  of  wine  comprehend 
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in  the  invoice^  p.  2  (com.  with  the  date  of  12  July  Itot),  directed  from  the 
port  of  Havana  and  for  account  and  risk  of  Don  Zaballa  in  Soto  La 
Marina,  his  mark  being  S.  C.  It  also  results  that  the  27  cases  of  wax 
remitted  by  Jos^  Pereyera,  in  the  said  city  of  HaYana,  to  Don  Francisco 
Verde,  in  the  old  town  of  Tampico,  through  Simon  Cucnlla,  resident  of 
New  Orleans,  and  that  they  are  marked  with  the  letters  E.  C,  according 
to  the  invoices,  pages  7  and  8,  come  directed  from  the  said  city  of  Havana, 
without  there  being  the  leant  room  for  doubt  in  this  particular.  The  like 
happens  with  respect  to  the  other  50  cases  of  wax  which  the  said  Pereyera 
sent  from  the  same  city  of  Havana  on  the  5th  of  July  last  to  the  aforesaid 
Simon  CucuUa,  in  order  that  the  latter,  for  account  and  risk  of  Don  J096 
Lopez  Alrella,  may  ship  them  to  Soto  La  Marina  to  I  on  M.  K.  Colonge, 
in  such  a  manner  that,  being  satisfied  and  well  persuaded,  all  the  gentle- 
men who  compose  the  present  J»n<a,  that  all  the  aforesaid  produce j  and  which 
were  found  on  hoard  Ihe  said  American  schooner  Felix,  are  not  only  prohibited, 
hut  that  they  undouhtedly  draw  their  origin  from  an  enemy^s  country,*  'it 
was  unanimously  agreed  that  they  should  declare  and  in  effect  they  did 
declare  it  to  be  good  prize,  both  the  said  American  schooner  Felix  and 
the  wine  and  wax  mentioned  in  this  act  with  the  aforesaid  marks.  They 
also  extended  said  condemnation  of  good  prize  to  the  46  cases  of  wax 
which  were  found  on  board  the  said  vessel  and  such  other  produce  of 
Spanish  soil,  proceeding  from  any  port  of  that  nation,  or  from  those  prohib- 
ited, confirming  their  sentence  in  the  articles  of  the  ordinance  of 

and  in  the  provisions  of  art.  3  of  the  decree  of  Oct.  8, 1823,  and  that  of 
the  17  of  March  1824.' 

"The  following  extract  from  the  opinion  of  the  assessor  here- 
inbefore referred  to  of  November  1825  shows  also  upon  what 
ground  he  deemed  the  decree  might  be  confirmed : 

**  'In  pursuance  of  these  proceedings,  entered  into  upon  the  capture  by 
the  gunboat  Tampico  off  Soto  La  Marina  of  the  American  schooner  Felix 
proceeding  from  Havana  after  stopping  at  New  Orleans,  I  am  of  opinion 
that  the  first  declaration  of  good  prize  may  be  confirmed,  which  declara- 
tion was  pronounced  on  the  19th  of  September  last,  *  *  »  there  being 
only  excepted  one  billiard  table,  one  still,  and  10  crates  of  empty  bot- 
tles ;  *  ♦  »  also  the  case  of  books,  *  *  *  inasmuch  as  these  were  not 
contraband  articles,  there  being  no  proof  that  they  were  brought  from 
Havana  in  the  same  vessel  nor  that  they  are  Spanish  property,  produce,  or 
manufacture;  in  which  quality  and  prohihition  are  comprized  the  other  goods 
which  are  condemned,  in  the  penalty  of  good  prize,  agreeably  to  our  revenue 
laws  and  the  declaration  of  war  between  Spain  and  her  colonies.' 

"  In  another  part  of  the  opinion  he  speaks  of  ^  the  legal 
causes  of  the  capture  are  well  certified,  as  also  is  the  national 
quality  of  some  of  the  articles,  and  the  sailing  of  the  vessel 
from  a  port  within  the  Spanish  jurisdiction,'  as  leading  to 
the  conclusion  that  the  decree  of  condemnation  should  be 
confirmed. 

"  There  seems  to  be  no  room  for  doubt  as  to  the  grounds 
upon  which  the  condemnation  was  decreed.  The  vessel  was 
condemned  for  being  concerned  in  carrying  on  a  trade  between 
the  enemy's  countries,  and  the  cargo  for  being  Spanish  or  of 
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Spanish  growth  or  origin,  proceeding  in  the  same  vessel  from 
one  of  the  ports  of  Spain. 

*^  Was  the  decree  pronounced  by  a  court  of  competent  juris- 
diction ? 

"This  question  has  been  presented  before  another  tribunal 
and  was  determined  in  the  afBrmative.  Among  the  proofs  in 
the  case  is  the  copy  of  an  opinion  delivered  by  the  supreme 
court  of  Louisiana  in  a  suit  brought  by  Guculla  against  the 
Louisiana  Insurance  Company  upon  a  policy  of  insurance  on 
the  same  goods  which  were  shipped  by  him  in  the  Felix^  and 
for  which  the  present  claim  of  his  administrator  is  made.  The 
policy  contained  a  clause  of  warranty  to  the  assurers  free  from 
any  charge,  damages,  or  loss  which  may  arise  in  consequence 
of  engaging  or  having  been  engaged  in  illicit  or  prohibited 
trade  at  any  time  whatever,  and  the  defendants  resisted  the 
claim  upon  the  ground  that  the  loss  happened  for  some  of  the 
causes  named  in  the  warranty.  The  defendants  further  con- 
tended that  the  decree  of  the  court  in  Mexico  condemning  the 
property  was  conclusive  in  relation  to  all  matters  on  which 
it  acted,  and  the  court  was  of  this  opinion  also.  It  was 
answered  by  the  plaintiff  that,  *  however  the  general  rule  might 
be,  the  sentence  of  the  court  offered  in  evidence  was  not  con- 
elusive^  because  it  was  pronounced  by  a  tribunal  of  incompetent 
authority.'  This  raised  the  question  which  we  are  now  con- 
sidering, and  in  regard  to  it  the  court  said: 

**  'The  first  question  which  meets  us  on  inquiry  into  the  correctness  of 
this  position  is,  whether  the  court  has  the  power  to  examine  into  the 
competency  of  the  tribunal  by  whose  sentence  the  condemnation  was 
pronounced.' 

^^The  court  entertained  no  doubt  that  it  possessed  such 
power;  and  thereupon  proceeded  to  examine  at  considerable 
length  the  grounds  of  objection  which  had  been  made  to  the 
competency  of  Mexican  court.  The  following  is  an  extract 
from  this  opinion : 

**  *  In  addition  to  this,  the  testimony  of  lawyers  in  the  city  of  Mexico  has 
been  taken.  One  of  them,  a  distinguished  member  of  the  profession,  hold- 
ing a  high  situation  in  the  government,  swears  that  the  court  which  con- 
demned the  goods  was  a  lawful  tribunal  and  that  its  proceedings  were 
regular  and  its  jurisdiction  undoubted.'  Again:  'It  has  been  proved  by 
tlie  evidence  of  lawyers  residing  in  the  city  of  Mexico  that  the  tribu- 
nal was  competent  and  its  proceedings  regular.  The  testimony  was  much 
commented  on,  but  nothing  we  have  heard  in  argument  has  destroyed  or 
shaken  its  credit.  It  appears  to  have  come  from  persons  of  respectabiUty. 
It  was  taken  by  depositions,  and  these  depositions  were  opened,  as  the 
indorsements  on  them  show,  some  time  before  the  trial.  If  the  plaintiff 
believed  they  were  improperly  obtained,  or  that  the  witnesses  erred 
through  ignorance,  or  from  corrupt  motives,  it  could  not  have  been  difficult 
to  disprove  them/ 

^'The  proof  referred  to  by  the  court  is  not  before  this  board. 
It  was  not  for  the  interest  of  the  claimants  to  produce  it;  but 
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the  documents  which  they  have  produced  and  thas  given 
credit  to  show  incontestably  its  existence  and  purport,  and  the 
board  does  not  feel  restrained  by  the  rules  ot  evidence  ob- 
served in  courts  of  common-law  jurisdiction  from  considering 
the  fact  as  proved  here  which  it  thus  appears  was  proved  to 
the  satisfaction  of  the  court  in  Louisiana.  And  independent 
of  this  consideration,  it  might  well  be  required  by  the  claim- 
ants to  establish  by  affirmative  evidence  the  proof  of  the  posi- 
tion upon  which  they  rely,  and  to  show  that  the  tribunal  by 
which  the  sentence  of  condemnation  was  pronounced  was  not 
of  competent  authority  for  that  purpose.  No  such  proof  is 
found  in  the  case,  and  none  was  offered  before  the  court  in 
Louisiana. 

^^  It  being  thus  established  that  the  sentence  of  condemna- 
tion was  pronounced  by  a  tribunal  of  competent  authority,  and 
that  its  proceedings  were  regular,  it  now  remains  to  inquire 
whether  by  the  laws  of  Mexico  the  vessel  and  cargo,  or  any 
part  of  it,  for  the  causes  alleged,  was  liable  to  confiscation. 

^'  In  courts  of  law,  the  decision  of  the  tribunal  in  Mexico 
upon  this  question  would  probably  be  held  as  conclusive.  It 
was  so  regarded  by  the  court  in  Louisiana  in  the  case  just 
adverted  to;  and  in  many  other  cases  cited  in  the  opinion  pro- 
nounced by  that  court  the  same  principle  has  prevailed.  But 
it  is  quite  obvious  that  this  board  is  not  and  can  not  be  bound 
by  any  such  principle,  however  well  it  may  be  established  as 
binding  upon  courts  of  law.  The  parties  before  the  two  tri- 
bunals are  different.  In  trials  at  law  the  foreign  government, 
whose  proceedings  through  its  courts  are  brought  in  question, 
is  not  a  party;  and  the  acts  of  its  tribunals  are  only  collaterally 
subjects  of  investigation.  But  the  questions  which  are  pre- 
sented to  this  board  touch  directly  and  immediately  the  legality 
and  validity  of  the  acts  of  Mexico  through  any  and  all  of  the 
departments  of  its  government.  A  nation  may  commit  wrongs 
upon  the  citizens  of  other  nations  as  well  through  the  instru- 
mentality of  her  courts  as  through  any  other  of  her  civil  or 
her  military  departments.  It  is  well  known  that  in  many  cases 
of  reclamation  made  by  the  Unitod  States  upon  France,  where 
indemnity  was  obtained,  the  property  captured  had  been  regu- 
larly condemned  by  tribunals  of  competent  authority  abroad; 
but  it  was  never  supposed  that  as  against  France  the  legality 
of  the  proceeding  could  not  be  inquired  into,  or  that  the  sen- 
tence of  her  courts  was  conclusive. 

**  While,  therefore,  this  board  does  not  consider  that  the  sen- 
tence pronounced  by  the  court  in  Mexico,  condemning  the  Felix 
and  her  cargo,  is  conclusive  that  by  the  laws  of  Mexico  they 
were  liable  to  condemnation,  it  nevertheless  does  consider  that 
it  furnishes  a  strong  degree  of  presumption  that  such  was  the 
case,  sufficient  to  throw  upon  the  claimant  the  burden  of  estab- 
lishing the  contrary.  The  vessel  was  found  carrying  on  a  direct 
trade  with  the  enemies  of  Mexico,  was  taken  in  delicto  with 
enemies'  property  on  board;  whether  upon  the  high  seas  or 
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within  the  territorial  jurisdiction  of  Mexico  does  not  very 
clearly  appear.  She  had,  however,  approached  near  enoagb 
to  land  her  passengers.  The  commander  of  the  Tampico  asserts 
that  when  first  discovered  she  was  sailing  under  Mexican 
colors:  a  fact,  if  true,  which  shows  quite  plainly  a  conscious- 
ness oif  being  in  illicit  trade. 

"  If  it  were  fully  and  clearly  established  that  the  vessel  was 
taken  on  the  high  seas,  and  without  the  jurisdiction  of  Mexico, 
inasmuch  as  the  Spanish  goods  on  board  were  not  contraband 
of  war,  it  might  possibly  result  that  the  vessel  would  not  for 
that  cause  be  liable  to  seizure.  But  it  is  beyond  doubt  that 
the  enemy  goods  on  board  were  destined  to  be  landed  in  Mexi- 
can ports;  that  the  oitense  committed  by  the  vessel  was  an 
offense  known  to  the  laws  of  nations — trading  between  ene- 
mies; and,  by  well-established  principles,  neutral  property  so 
concerned  forfeits  its  neutral  character. 

" '  By  the  general  law  of  prize,  property  engaged  in  an  illegal  interconrse 
with  the  enemy  is  deemed  enemy  property.  It  is  of  no  consequence 
whether  it  belongs  to  an  ally  or  a  citizen ;  the  illegal  traffic  stamps  it  with 
the  hostile  character,  and  attaches  to  it  all  the  penal  consequences  of 
enemy  ownership.  In  conformity  with  this  rule  it  has  been  solemnly  ad- 
judged by  the  same  coarse  of  decisions  which  has  established  the  illegality 
of  the  intercourse  that  the  property  engaged  therein  must  be  c<»ndemned 
as  prize  to  the  captors  and  not  to  the  crown.'  (8  Cranch,  334,  The  Sally.) 
*AU  trade  with  the  enemy,  unless  with  the  permission  of  the  sovereign,  is 
interdicted,  and  subjects  the  property  engaged  in  it  to  the  penalty  of  con- 
fiscation.' (1  Gallison,  C.  C.  R.  295,  The  Rapid. )  'If  a  vessel  be  sent  from 
the  United  States,  after  knowledge  of  the  war,  to  the  enemies'  ooontry,  to 
withdraw  property  of  a  citizen  of  the  United  States  acquired  before  the 
war,  the  vessel  and  cargo  are  subject  to  capture  and  condemnation  jure 
hellV  (1  Gallison,  C.  C.  R.  295.)  *A  vessel  sailing  to  an  enemy  port  after 
knowledge  of  the  war,  and  captured  bringing  thence  a  cargo  consisting 
chiefly  of  enemy  goods,  is  liable  to  confiscation  as  prize  of  war.'  (The  St. 
Lawrence,  8  Cranch,  434.) 

"The  concluding  sentence  in  the  opinion  of  the  court  in  the 
case  last  cited  is : 

*"The  St.  Lawrence  was  certainly  guilty  of  trading  with  the  enemy, 
and,  being  taken  on  the  way  from  one  of  his  ports  to  the  United  States, 
she  is  liable  to  be  confiscated  on  that  ground,  as  a  prize  of  war,  to  whom- 
ever  $he  might  belong^  (p.  444).  *In  cases  of  trading  with  the  enemy  the 
property  is  considered  qiuMi  as  enemy's  property  and  condemned  to  cap- 
tors.'   (1  Gallison,  C.  C.  R.  p.  545,  The  Joseph.) 

"The  offense  of  trading  with  the  enemy  in  time  of  war  is 
a  grave  offense,  highly  injurious  to  the  country,  and  is  com- 
mented on  with  much  severity  by  courts  and  writers  upon 
public  law.  Every  nation  must  have  a  right  to  interdict  it,  as 
well  when  carried  on  by  neutral  vessels  as  by  its  own.  The 
dangers  are  as  great  in  the  one  case  as  in  the  other.    Judge 
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JohDSon,  in  giving  the  opinion  in  the  case  of  Ease  v.  Rimeley^ 
4  Oranch,  289,  says: 

''  'The  right  to  subdne  an  enemy  carried  with  it  the  right  to  make  nse 
of  th©  necessary  means  for  that  purpose,  and  the  individual  who  does  an 
act  inconsistent  with  the  rights  of  a  belligerent  exposes  himself  to  the  lia- 
bility of  being  treated  as  an  enemy.  The  belligerent  nation  can  exercise 
the  same  acts  of  violence  against  him  that  she  can  against  an  individual 
of  her  enemy.  Nor  can  his  sovereign  protect  an  individual  who  has  com- 
mitted an  aggression  upon  belligerent  rights  without  becoming  a  party  to 
the  contest.' 

"Again  he  says: 

**  *  Let  it  not  be  supposed  that  the  opinion  which  I  am  giving  devotes 
the  commerce  of  our  country  to  lawless  depredation.  My  observations  are 
applied  to  a  case  in  which  an  evident  aggression  had  been  committed  by 
entering  two  at  least  of  the  interdicted  ports  of  St.  Domingo.  The  indi- 
vidual who  will  knowingly  violate  the  rights  of  war,  or  laws  of  trade  of 
another  nation,  is  well  apprised  that  he  forfeits  all  claim  to  the  protection 
of  his  country,  or  the  interference  of  its  courts.  The  peace  of  the  nation 
and  the  interest  of  the  fair  trader  imperiously  require  that  the  smuggler 
or  the  violator  of  neutrality  should  be  left  to  his  fate'  (pp. 290, 291). 

"  These  observations  apply  with  great  force  to  the  cases  now 
before  us.  The  Felix  was  found  carrying  on  commercial  inter- 
course between  Mexico  and  Spain,  the  two  nations  being  then 
at  war;  she  had  on  board  Spanish  property  taken  on  board  in 
a  Spanish  port,  destined  to  be  conveyed  in  the  same  vessel  to 
a  Mexican  port.  The  large  bulk  of  her  cargo  was  of  this  de- 
scription. The  circumstance  that  she  stopp^  at  New  Orleans, 
and  there  discharged  some  articles  and  took  on  board  others 
of  American  origin  and  ownership,  does  not  change  the  char- 
acter of  the  voyage  in  which  she  was  engaged.  It  must  have 
been  very  well  known  to  her  owner  that  a  state  of  war  existed 
between  Mexico  and  Spain,  that  all  commercial  intercourse 
between  the  two  nations  was  prohibited.  It  must  have  been 
equally  well  known  to  him  that  the  vessel  was  concerned  in 
this  trade.  He  lived  at  Kew  Orleans  and  shipped  himself  the 
brandy  belonging  to  Wallace,  on  this  voyage.  In  a  letter  from 
him  to  Mr.  John  S.  Wallace,  dated  April  4, 1827,  respecting 
the  brandy  he  says, '  The  shipment  waB  made  on  board  one  of 
the  regular  traders^  the  schooner  Felix?  If  this  was  the  regu- 
lar employment  of  this  vessel,  the  owner  could  not  be  ignorant 
of  the  hazards  which  he  exi>osed  himself  to.  In  the  same  letter 
he  says,  *  she  was  captured  for  having  Spanish  property  on 
board  as  was  asserted,^  and  he  does  not  deny  that  the  fact  was 
as  asserted,  nor  that  the  vessel  was  liable  to  seizure  and  con- 
fiscation for  that  cause.  In  a  subsequent  letter  of  26th  July 
1827,  to  the  same  person,  he  speaks  of  the  seizure  of  the  vessel 
as  a  ^catastrophe'  which  was  consequent  upon  the  shipment 
of  ^  these  goods,'  and  not  as  an  outrage  or  wrong  inflicted  with- 
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out  justification.  Indeed,  the  general  tenor  of  the  letter  would 
seem  to  admit  that  the  act  of  Mexico  assuming  the  property  on 
board  to  be  Spanish  property  or  of  Spanish  origin,  was  right- 
ful. It  appears  by  the  same  letter  that  insurance  had  been 
effected  on  the  vessel;  but  that  in  the  opinion  of  his  legal 
advisers  there  was  no  just  expectation  of  being  able  to  recover 
for  the  loss,  because  the  vessel  was  engaged  in  an  illicit  trade. 

"The  Supreme  Court  of  the  United  States  has  held  in , 

5  Wheat.  385,  389,  that  *  where  the  original  owner  of  captured 
property  seeks  restitution  in  court  upon  the  ground  of  a  viola- 
tion of  our  neutrality  by  the  captors,  the  onusprobandi  lies  upon 
him;  and  if  there  be  reasonable  doubt  respecting  the  facts, 
the  court  will  decline  to  exercise  its  jurisdiction.'  The  board 
is  of  opinion  that  under  the  peculiar  circumstances  of  this 
case  it  is  no  hardship  to  apply  this  rule  to  these  claimants. 
No  proof  is  exhibited  to  show  that  by  the  laws  of  Mexico  the 
vessel  was  not  liable  to  confiscation.  The  court  which  pro- 
nounced sentence  referred  to  'the  articles  of  the  ordinance  of 
cruising'  and  the  *  provisions  of  articles  3  of  the  decree  of  Oc- 
tober 8th,  1823,  and  that  of  17  March  1824,'  as  conferring 
authority  to  do  so.  These  ordinances  and  laws  are  not  before 
us.  The  claimants  have  had  ample  opportunity  to  prove  what 
the  laws  of  Mexico  are  upon  these  subjects;  and  not  having 
done  so,  and  a  court  of  competent  jurisdiction,  proceeding 
regularly,  having  declared  that  by  these  laws  the  vessel  and 
cargo  for  the  causes  assigned  are  good  prize,  this  board  is  of 
opinion  that  it  is  sufficiently  established  that  the  confiscation 
of  the  vessel  was  in  conformity  with  the  laws  of  Mexico. 

**It  results  therefore  that  the  claim  of  B.  J.  Forestall  for 
the  value  of  the  vessel,  freight,  expenses,  etc.,  is  not  a  valid 
claim  against  Mexico,  and  the  board  is  of  opinion  and  decides 
that  the  same  be  not  allowed. 

'^It  also  results  that  the  claim  of  Jos.  H.  Ouculla,  adminis- 
trator of  Simon  Guculla,  is  not  valid;  first,  because  the  prop- 
erty for  which  he  claims  was  the  property  of  persons  residing 
in  Havana  and  in  Mexico,  and  was  not  the  property  of  citizens 
of  the  United  States;  and  second,  because  if  it  had  been  the 
property  of  CucuUa  it  was  of  Spanish  origin  and  proceeded 
from  a  Spanish  port  bound  for  Mexico  in  violation  of  her  bel- 
ligerent rights. 

"The  claim  of  Forestall  as  copartner,  and  representing  the 
late  firm  of  Gordon,  Forestall  &  Co.,  for  ten  crates  of  bottles 
and  one  still,  and  of  Cucuila's  administrator  for  one  billiard 
table,  which  were  articles  of  American  origin  and  ownership, 
is  not  valid  because  it  appears  that  the  same  were  not  con- 
demned by  the  Mexican  authorities,but  were  expressly  excepted 
from  the  decree  of  confisc^ation,  and  were  deposited  in  the 
custom-house  for  the  benefit  of  the  owners;  and  there  is  no 
proof  that  they  were  not  received  and  disposed  of  by  the 
owners ;  and  the  board  accordingly  decided  that  the  said  several 
claims  be  rejected. 
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<^  The  claim  of  James  Johnston,  administrator  of  James  P. 
Wallace,  for  40  baiTels  of  brandy,  stands  upon  a  different 
ground,  and  it  is  distinguishable  from  all  the  other  claims  in 
the  case.  It  is  clearly  proved  by  testimony  in  the  case  that 
the  brandy  was  of  American  origin,  manufactured  in  Cincin- 
nati, in  the  State  of  Ohio,  and  was  the  property  of  an 
American  citizen.  Of  these  facts  no  doubt  exists.  It  was 
condemned  as  of  Spanish  origin,  coming  irom  Havana.  Of 
this  there  is  no  proof,  or  pretense  of  proof,  beyond  the  circum- 
stance that  it  was  found  on  board  with  the  other  property, 
which  was  of  that  description.  The  Mexican  commissioners 
appear  to  have  been  satisfied  that  it  was  not  liable  to  confis- 
cation, but  resisted  the  claim  on  the  ground  that  the  proof  of 
its  origin  and  ownership  should  have  been  made  to  the  prize 
court  which  pronounced  the  decree. 

"  This  board  is  of  the  opinion  that  the  objection  is  not  well 
founded.  It  does  not  appear  that  any  opportunity  was  afforded 
for  making  such  proof,  and,  indeed,  it  could  hardly  be  required 
that  the  owner  should  follow  his  property  from  Cincinnati, 
where  he  resided,  to  Mexico  for  such  purpose.  It  was  shipped 
and  documented  as  American,  aTid  the  captain  of  the  Felix,  in 
his  deposition,  after  reciting  what  came  from  Havana,  declared 
that  all  the  residue  on  board  was  American  property  shipped 
from  New  Orleans.  The  40  barrels  of  brandy  were  therefore 
unjustly  condemned,  and  this  board  is  of  opinion  and  decides 
that  the  claim  of  James  Johnston,  administrator,  for  the  value 
of  the  same,  is  a  valid  claim.'' 

Another  claim  similar  to  the  foregoing  was 
***  McEm""  presented  to  the  commissioners  under  the  act  of 
1849  by  William  Piear,  owner  of  the  schooner 
l8(mc  McKim,  Joseph  M.  CucuUa,  administrator  of  Simon  Cu- 
culla,  owner  of  the  cargo,  and  John  J.  Palmer,  receiver  of  the 
American  Insurance  Company  of  New  York,  for  the  seizure 
and  confiscation  of  the  schooner  in  question  and  her  cargo  in 
1825.    The  commissioners  said : 

"The  evidence  before  the  board  proves  that  the  schooner 
sailed  from  Havana  on  the  20th  August  1825,  and  on  the  9th  of 
September  anchored  oft*  the  bar  of  Soto  La  Marina.  Imme- 
diately after  she  anchored  she  was  boarded  by  an  officer  from 
the  Mexican  national  vessel  TampieOy  who  took  possession  of 
her  as  a  prize  upon  the  charge  that  she  had  sailed  for  a  Mex- 
ican port  with  a  cargo  of  Spanish  goods.  Proceedings  were 
instituted  before  a  prize  court,  which  resulted  in  the  confisca- 
tion of  the  vessel  and  cargo,  both  of  wbich  were  sold  and  the 
proceeds  distributed  in  conformity  ^ith  tlie  laws  of  Mexico. 

"At  the  time  when  the  Isaac  McKim  was  seized  a  state  of 
war  existed  between  Mexico  and  Spain.  All  trade  between 
the  Spanish  and  Mexican  ports  was  interdicted,  and  a  neutral 
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flag  could  not  be  used  to  cover  or  protect  such  a  trade.  A 
vese.el  saillug  from  Havaua,  a  Spanish  port,  with  Spanish 
property  destined  for  a  port  in  Mexico,  was  liable  to  seiznre 
and  confiscation  in  such  Mexican  port,  whether  such  vessel 
belonged  to  a  belligerent  or  to  a  neutral  nation.  This  question 
is  examined  and  the  authorities  cited  in  the  opinion  of  the 
board  in  the  case  of  the  schooner  Felix  heretofore  decided. 

"  The  evidence  in  this  case  leaves  no  room  to  doubt  that  the 
Isaac  McKim  was  freighted  with  a  cargo  of  Spanish  goods, 
and  that  she  sailed  from  Havana  direct  for  Soto  La  Marina. 
It  was  the  case  of  a  neutral  ship  with  enemies'  goods  on  board, 
destined  for  a  port  of  the  capturing  party.  The  allegation 
that  she  was  compelled  to  anchor  off  the  bar  of  Soto  La  Ma- 
rina *by  stress  of  weather  and  want  of  water  and  supplies^ 
was  a  mere  pretext  to  cover  an  attempt  to  carry  on  an  illegal 
trade.^ 

Claimants  were  American  citizens,  partners 
^"^^itfdtte*^*"  ^^  *  mercantile  house  at  Tampico.  A  large 
and  valuable  lot  of  goods  belonging  to  their 
firm,  together  with  goods  of  other  merchants,  was  destroyed 
January  17,  1866,  at  Tantoyaquita,  State  of  Tamaulipas,  by 
Mexican  troops  under  the  command  of  Col.  Pedro  Mendez,  in 
the  service  of  the  republic.  At  the  time  war  was  flagrant  be- 
tween France  and  the  republic.  It  seems  that  these  and  other 
merchants  went  up  to  Tampico,  on  the  advice  of  an  ofiicer  of 
the  French  army,  who  assured  them  of  sufficient  protection  by 
the  French  authorities  while  the  goods  were  in  transit.  The 
merchants  set  out  under  the  military  protection  of  the  French, 
who  subsequntly  left  the  trains  and  goods  with  only  40  soldiers 
to  protect  them.  Thereupon  Colonel  Mendez,  with  500  Liberal 
troops,  attacked  the  guard,  and  dispersed  and  burnt  the  goods, 
except  what  he  carried  away.  It  was  decided  that  the  owners 
of  the  goods  had  no  claim  against  the  Republic  of  Mexico.  For- 
eigners residing  in  Mexico  during  the  war  with  France,  and 
inside  the  lines  of  the  French,  had  not,  it  was  held,  a  legal 
right  to  force  a  trade  in  the  Mexican  territory  with  the  aid 
and  under  the  escort  of  the  French  military.  Such  a  trade 
was  illicit  and  hostile,  and  all  engaged  in  it  were  enemies  of 
the  opposing  belligerents,  who  might  lawfully  break  it  up  by 
force  of  arms,  destroying  the  property  and  carrying  it  away  as 
booty  taken  in  the  field. 

Wadsworth;  commissioner^  delivering  the  opinion  of  the 'commission, 
December  20,  1871,  Torre  tf-  Lahourdeiie  v.  Mexico^  No.  749,  convention  of 
July  4,  1868. 

In  the  case  of  Lorenzo  Castro  v.  Mexico^  No.  124,  MS.  Op.  II.  195,  the 
claimant,  a  naturalized  citizen  of  the  United  States,  who  resided  in 
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Texas  and  adhered  to  the  Confederacy,  went  in  1864  to  Monterey,  in 
Mexico,  where  he  entered  into  business.  Daring  the  French  intervention 
he  sided  with  the  partisans  of  Maximilian,  and  when  the  French  aban- 
doned Monterey  was  prominent  as  the  organizer  of  a  foreign  legion,  osten- 
sibly for  police  purposes,  but  for  refusing  to  serve  in  which  certain  Amer- 
ican citizens  were  imprisoned.  On  the  approach  of  the  Mexican  forces 
under  General  Escobedo,  claimant  went  off  with  the  French  to  the  City  of 
Mexico,  having  closed  his  business  and  stored  his  goods  with  the  United 
States  consul.  The  commissioners,  strange  to  say,  made  an  award  for 
property  which  General  Escobedo  took  and  for  the  use  by  him  of  claim- 
ant's store  for  quartering  troops.  They  refused,  however,  to  allow  any- 
thing for  some  wines,  seized  by  the  Mexican  troops,  which  were  being  con- 
ducted through  the  country,  under  an  escort  of  the  invading  army,  on  the 
ground  that  as  it  was  ''not  lawful  to  attempt  to  introduce  goods  into 
the  country  under  the  military  escort  of  the  enemy,  or  to  trade  with  the 
enemy  or  to  and  from  his  lines,  without  executive  license,"  the  wines  were 
lawful  booty. 

In  the  case  of  Joseph  Scott  v.  MexioOf  No.  148,  the  coihmissioners  refused 
to  make  an  award  in  favor  of  claimant  on  account  of  property  seized  and 
confiscated  while  under  French  escort.  "The  claimant's  proofs,"  said 
Mr.  Zamacona,  ''establish  two  facts:  First,  that  he  was  engaged  in  a 
traffic  between  two  points  occupied  by  the  French,  which  was  prohibited 
by  the  laws  of  Mexico ;  second,  that  he  was  traveling  under  a  military 
escort  of  the  French.  Although  he  states  that  he  was  compelled  to  do  so, 
it  is  most  probable  that  he  joined  the  convoy  for  protection.  A  party 
violating  the  law,  and  who  exposes  himself  to  the  hazards  of  a  military 
march  through  a  country  the  possession  of  which  is  disputed  by  bellig- 
erents, should  not  complain  of  the  consequences.  This  claim  is  referable 
to  such  causes,  and  in  my  opinion  should  be  dismissed."  "The  trade  in 
which  claimant  was  engaged  had,"  said  Mr.  Wadsworth,  "been  forbidden 
by  the  proclamation  pf  President  Juarez,  and  where  a  party  was  attempt- 
ing to  carry  it  on,  without  executive  permission  or  license  from  the  com- 
mander of  the  belligerent  force,  he  was  liable  to  seizure  and  confiscation. 
If  the  trade  had  received  encouragement  from  the  forces  engaged  in  the 
strife  it  does  not  appear.  There  is  no  reason,  therefore,  to  interfere  in 
behalf  of  this  claim,  and  it  is  dismissed." 

Claimant,  a  physician,  a  resident  of  El 
Johnwm's  Case.  Fuerte,  actuated  by  motives  of  humanity, 
started  on  a  voyage  to  Alamos  to  take  to  the 
imperial  commandant  of  the  latter  place  a  letter  from  certain 
individuals  who  requested  the  release  of  their  father,  a  pris- 
oner in  the  commandant's  hands.  The  political  authority  of 
El  Fuerte,  hearing  of  the  circumstance,  had  claimant  arrested 
and  sent  to  the  Eepublican  general,  Martinez.  The  latter 
fined  Johnson  $5,000  for  a  violation  of  the  laws  of  war  in 
bearing  communications  to  the  enemy.  A  thousand  dollars 
were  paid,  the  rest  was  never  collected.  The  commissioners 
awarded  $1,870,  including  the  $1,000  and  some  of  claimant's 
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property,  which  was  seized  at  the  same  time,  with  interest  at 
6  per  cent. 

Charles  C.  Johnson  v.  Mexico,  No.  82,  May  17,  1871,  conyention  of  July 
4,1868,  MS.  Op.  1. 325. 

'*  Even  if  it  be  true  that  the  goods  of  the 
JaroiiowBky's  Case,  claimant  were  seized  by  Mexican  troops,  the 
ampire  considers  that  the  Mexican  authorities 
had,  by  the  general  laws  of  war,  as  well  as  by  the  Mexican  law 
of  August  16, 1863,  the  right  to  confiscate  them.  If  the  claim- 
ant thought  that  the  seizure  was  illegal  it  was  for  him  to  pre- 
sent his  claim  to  the  Mexican  Government,  as  he  certainly 
might  have  done  in  accordance  with  the  law  of  November  19, 
1867.  In  view,  therefore,  of  the  insufSciency  of  the  evidence 
that  the  claimant's  goods  were  seized  by  a  force  belonging  to 
the  Mexican  army,  and  of  the  illegality  of  the  transportation 
of  the  goods  from  a  town  occupied  by  the  imperialist  forces  to 
that  portion  of  Mexico  which  was  under  the  control  of  the 
Mexican  forces,  the  umpire  is  of  the  opinion  that  the  claim 
must  be  disallowed.'' 

Thornton,  ampire,  May  25,  1874,  Jacob  Jaroslotcsky  v.  MexioOf  No.  896, 
convention  of  July  4, 1868,  MS.  Op.  VI.  65. 

"In  the  case  of  *  Theodore  Schleining  and 
Sohleining's  Case.  Erhard  Penteureider  v.  Mexico,'  JSo.  864,  the 
claim  arises  out  of  the  seizure  of  merchandise 
belonging  to  the  claimants  by  troops  belonging  to  the  forces 
under  the  command  of  General  Ootina  and  Pedro  Hinojosa. 
These  goods  were  dispatched  by  the  claimants  in  June  1865 
from  Matamoras  to  Piedras  Fegras  to  be  subsequently  for- 
warded to  San  Antonio,  Texas;  but  Matamoras  was  at  the 
time  occupied  by  the  imperialists'  forces,  and  all  intercourse 
with  it  was  prohibited  by  the  Mexican  Government.  The 
forces  of  that  government  were  therefore  justified  in  seizing 
and  confiscating  articles  coming  from  that  post  unless  their 
owners  or  carriers  were  furnished  with  a  special  license,  which 
does  not  appear  to  have  been  the  case  in  this  instance." 

Thornton,  umpire,  Jnne  29,  1876,  Theodore  Schleining  and  Erhard  Penien- 
reider  v.  Mexico,  No.  864,  convention  of  July  4,  1868,  MS.  Op.  VI.  477. 

Mary  Biencourt,  a   native  citizen  of  the 
Bienoonrf s  Case.    United  States  but  the  wife  of  a  native-born 
Frenchman,  made  a  claim  for  the  value  of  a 
quantity  of  goods  which  were  seized  and  confiscated  by  Gen- 
eral Escobedo  in  1866.    The  goods  had  been  purchased  by 
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Pedro  Biencourt,  the  Imsband,  in  France,  whither  he  had 
gone  from  Monterey,  the  place  of  his  residence,  to  obtain  them. 
They  were  imported  at  Matamoras,  then  in  the  possession  of 
the  imperialists,  and  were  on  their  way  to  Monterey,  under  a 
military  escort  of  the  imperialists,  when  they  were  captured. 
Mary  Biencourt  claimed,  as  the  wife  of  Pedro  Biencourt,  but 
in  the  charter  of  a  citizen  of  the  United  States,  for  the  value 
of  half  of  all  the  goods.  The  commissioners  diU'ered  as  to  her 
citizenship,  Mr.  Wadsworth,  the  United  States  commissioner, 
maintaining  that  as  she  had  never  resided,  at  any  time  after 
her  marriage,  in  France  or  any  of  its  dependencies,  she  was 
still  an  American  citizen.  He  concurred,  however,  in  the  dis- 
missal of  the  claim  on  the  ground  that  ^Hhe  claimant  and  her 
husband  while  domiciled  within  the  territory  and  military  lines 
of  the  Republic  of  Mexico,  without  license,  engaged  in  unlaw- 
ful intercourse  and  illicit  trade  with  the  enemy.''  Mr.  Wads- 
worth  cited  The  Rapid^  8  Cranch,  155;  Phillimore  Int.  Law, 
ni.  108  J  The  Hoop,  1  Rob.  198. 

Mary  Biencourt  v.  MexicOf  No.  355,  convention  of  July  4,  1868;  S.  P., 
Moke  V.  Mexiooy  No.  342,  MS.  Op.  I.  165. 

6.  Acceptance  of  an  Office  oe  Aoenoy. 

"In  the  case  of  Robert  Edkin  v.  The  United 
Eakin'sCase.  States,  Ko.  118,  the  proofs  showed  that  the 
claimant  had,  in  1857,  in  the  State  of  Missis- 
sippi, exercised  acts  of  citizenship  of  the  United  States  by 
holding  an  office,  which  under  the  laws  of  Mississippi  could 
only  lawfully  be  held  by  a  citizen  of  the  United  States;  and 
that  he  had,  in  1862,  the  State  of  Mississippi  being  then  in 
rebellion  against  the  United  States,  held  a  like  office,  which 
by  the  then  laws  of  Mississippi  could  only  be  held  by  a  citizen 
of  the  Confederate  States. 

"  The  counsel  for  the  United  States  contended  that  the  claim- 
ant  was,  by  each  of  these  acts,  debarred  from  a  standing  as  a 
British  subject. 

"The  claim  was  disallowed  without  a  separate  and  distinct 
decision  of  this  question;  but  the  undersigned  is  advised  that 
a  majority,  at  least,  of  the  commission  were  of  opinion  that 
such  holding  of  office  under  the  rebel  government  was  of  itself 
a  violation  of  neutrality,  and  debarred  the  claimant  from  a 
standing  before  the  commission." 

Am.  and  Br.  Claims  Commission,  Treaty  of  May  8, 1871,  Hale's  report,  15. 
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«^  This  was  a  claim  for  the  destructdon  and 
^w?(rf^i^w^  appropriation  of  ram  and  molasses  by  the 
United  States  anthorities,  in  the  year  1864, 
in  and  near  the  town  of  Alexandria,  Louisiana.  It  is  not,  how- 
ever, proposed  in  this  report  to  review  the  evidence  on  this 
part  of  the  claim,  bat  to  confine  it  to  the  question  of  neutrality. 

"Claimant's  counsel  admitted  that  the  evidence  showed  that 
the  memorialist  had,  in  June  1861,  joined  a  volunteer  company 
in  the  service  of  the  Confederate  States,  and  that  he  went 
with  said  compaily  to  l^ew  Orleans,  and  thence  to  the  State  of 
Virginia.  That  at  the  time  he  went  to  Virginia  it  was  not 
known  in  the  Confederate  States  that  Her  Majesty  had  issued 
the  proclamation  of  the  13th  of  May  1861,  which  enjoined  her 
subjects  to  remain  neutral  during  the  then  existing  war;  and 
that  shortly  after  his  arrival  in  Virginia,  hearing  of  said  proc- 
lamation, aud  being  disabled  by  sickness,  he  applied  for  and 
got  his  discharge  from  the  service,  and  returned  to  his  home, 
which  he  reached  about  September  or  October  1861. 

"The  defense  filed  two  documents,  certified  to  by  the  United 
States  Secretary  of  War,  which  were  alleged  to  be  true  copies 
of  portions  of  the  Confederate  records  of  the  State  of  Louisi- 
ana, captured  by  the  United  States  Army,  and  in  the  posses- 
sion of  the  United  States  War  Department. 

"The  first  of  these  papers  purported  to  be  a  true  copy  of  a 
bond,  given  by  the  claimant  in  February  1864  to  the  State  of 
Louisiana,  which  recites  his  appointment  as  purchasing  agent 
of  the  State  for  the  Quartermaster's  Department;  the  second 
purported  to  be  a  true  copy  of  a  letter  written  by  the  claimant 
to  the  governor  of  Louisiana  on  the  5th  of  March  1864,  rela- 
tive to  some  purchases  of  sugar  and  molasses  he  was  making 
for  the  State. 

"One  of  the  witnesses  for  the  defense,  previous  to  the  filing 
of  said  bond  and  letter,  had  sworn  in  evidence  that  Whitty  had 
told  him  that  he  was  acting  as  purchasing  agent  for  the  State 
of  Louisiana.  The  claimant  was  examined  on  this  point,  and 
swore  that  he  had  received  a  commission  to  act  as  such  agent, 
but  had  never  acted  under  it. 

"The  prosecution,  however,  after  the  filing  of  the  said  copies 
of  the  bond  and  letter,  never  demanded  that  the  originals  of 
the  same  should  be  produced,  and  did  not  offer  to  take  any 
further  evidence  in  rebuttal,  but  claimant's  counsel  in  his  brief 
relied  on  the  following  facts: 

"  1.  That  the  facts  as  to  the  seizure,  etc.,  of  the  memorialist's 
property  had  been  fully  proven. 
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"  2.  That  although  one  of  the  United  States'  witnesses  had 
declared  that  the  claimant  was  discharged  on  account  of  sick- 
ness, and  although  Whitty  may  have  used  that  excuse  for 
obtaining  said  discharge,  yet  he  had  sworn  that  he  had  left 
the  Confederate  service  because  he  was  charged  to  do  so  by 
Her  Majesty's  proclamation,  and  by  such  action  he  had  main- 
tained his  right  to  the  protection  of  his  government. 

"3.  That  on  the  8th  of  December  1863,  after  Whitty  had 
left  the  Confederate  army  and  before  the  seizure  of  his  prop- 
erty, the  President  of  the  United  States  had  publicly  proclaimed 
a  panlon  to  all  who  had  participated  in  the  rebellion  upon 
taking  the  oath  of  allegiance  to  the  United  States;  and  that 
the  claimant  being  a  resident  alien,  it  was  not  exx>ected  of  him 
to  take  said  oath,  but  that  he  was  nevertheless  entitled  to  all 
the  advantages  said  proclamation  extended  to  the  citizens  of 
the  United  States. 

^'4.  That  on  the  4th  of  July  1868  the  President  of  the  United 
States,  by  a  further  proclamation,  pardoned  eveiybody  (with 
certain  exceptions  not  including  the  claimapt)  who  had  partic- 
ipated in  the  rebellion,  and  restored  to  them  all  their  lights 
of  property,  except  as  to  slaves. 

"  5.  That  this  pardon  was  not  confined  to  citizens,  but  ex- 
tended to  resident  aliens,  and  that  the  Supreme  Court  had  so 
decided. 

"  6.  That  said  pardon  was  not  confined  to  cases  of  property 
seized  under  the  abandoned  and  captured  property  act,  and 
that  although  the  question  of  amnesty  and  pardon  under  the 
proclamation  cf  July  1868  arose  in  a  suit  for  property  taken 
under  that  act,  the  Supreme  Court  did  not  confine  the  action 
of  said  proclamation  to  such  proi)erty. 

"  7.  That  if  Whitty  had  been  guilty  of  a  crime  by  his  alleged 
breach  of  neutrality,  said  crime  was  committed  against  the 
United  States,  and  the  pardon  of  the  President  denies  to  the 
Government  of  the  United  States  the  right  to  plead  it  in  bar 
to  this  or  any  other  claims  pending  before  the  courts  of  the 
country,  or  before  any  commission  having  a  right  to  hear  and 
determine  claims  upon  legal  principles. 

"8.  That  Congress  had  no  right  to  establish  the  ^Southern 
Claims  Commission'  only  for  loyal  citizens,  and  excluding  aliens, 

"  9.  That  private  property  does  not  change  title  after  seizure, 
and  that  it  can  not  be  taken  without  Congressional  enactment, 
and  without  being  condemned  as  directed  by  law.    That  no 
law  existed  for  the  seizure  of  the  property  in  question. 
5627— Vol.  3 44 


Digitized  by  VjOOQ  IC 


2822  INTERNATIONAL   ARBITRATIONS. 

"10.  That  it  had  not  been  proven  that  Whitty  acted  as  pnr- 
chasing  agent  for  the  State  of  Louisiana,  and  that  the  copies 
of  the  bond  and  letter  filed  by  the  defense  were  not  in  evi- 
dence, as  there  was  no  proof  of  the  originals  of  these  docu- 
ments, and  that  they  should  be  rejected,  as  the  United  States 
Court  of  Claims  had  done  in  a  case  where  similar  documents 
had  been  sought  to  be  introduced  in  evidence. 

*'The  United  States  agent,  in  his  brief,  contended: 

"  1.  That  the  evidence  proved  beyond  a  doubt  not  only  that 
the  claimant  was  in  the  rebel  army  in  1861,  but  that  he  re- 
mained there  till  unfitted  by  ill  health  for  active  service,  which 
was  his  sole  reason  for  leaving  said  army;  that  it  also  proved 
that  he  was  in  the  service  of  one  of  the  rebel  States  under  a 
seinimilitary  appointment,  his  duties  being  to  buy  and  forward 
supplies  for  the  troops  of  Louisiana,  then  making  war  upon 
the  United  States. 

"2.  That  not  having  been  neutral  during  the  war,  he  had  no 
standing  before  the  commission. 

"3.  That  a  neutr^il  is  bound  to  conduct  himself  as  a  neutral, 
even  in  the  absence  of  an  express  notification  to  that  eftect 
from  his  sovereign. 

'^4.  That  the  proclamation  of  the  President  referred  to 
restored  to  all  persons  their  rights  of  property,  but  excepted 
'any  property  of  which  any  person  may  have  been  legally 
divested  under  the  laws  of  the  United  States,'  as  well  as  any 
property  in  *  slaves.' 

"5.  That  the  Supreme  Court  had  decided  that  the  amnesty 
proclamation  of  1868  only  dispensed  with  proof  of  loyalty  in 
in  the  Court  of  Claims  under  the  captured  and  abandoned 
property  act,  and  on  the  express  ground  that  seizure  of  prop- 
erty under  that  act  did  not  divest  the  title  of  the  owners. 

"6.  That  as  to  supplies  taken  within  the  rebel  States  for  the 
use  of  the  army,  Congress  alone  had  power  to  make  compensa- 
tion for  the  same,  and  that  it  had  established  such  a  court  in 
the  Southern  Claims  Commission  for  these  very  claims  of  citi- 
zens of  the  United  States,  expressly  limiting  the  allowance  of 
claims  to  those  of  citizens  who  had  *  remained  loyal  adherents' 
to  the  United  States. 

"  7.  That  Whitty,  if  a  citizen,  could  have  no  standing  before 
said  commission  by  reason  of  his  acts  in  support  of  the  rebel- 
lion, and  that  it  was  plain  that  as  a  British  subject  guilty  of 
the  same  acts  he  can  not  be  entitled  to  a  better  standing  than 
a  citizen  in  like  condition. 
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"  8.  That  the  claim,  independently  of  the  question  of  neu- 
trality, had  not  been  proven. 

''The  commissioners  rendered  the  following  decision,  the 
British  commissioner  not  signing  the  same: 

" '  The  claimant  having  been  actively  engaged  in  the  late 
rebellion  against  the  United  States,  has  no  standing  before 
this  commission  for  the  prosecution  of  a  claim  like  this,  and 
the  claim  is  therefore  disallowed. 

«'L,  CORTL 

"'Jas.  S.  Fbazee.'" 

William  Whitiy  v.  The  United  States,  No.  310,  Am.  and  Br.  Claims  Com., 
treaty  of  May  8, 1871,  Howard's  Report,  65,  540,  545,  551. 

7.  TAKiNa  Part  in  Politics. 

"  McAllen  took  part  with  one  of  the  conflict- 
MoAUen's  Caie.     ing  parties  [in  Mexico]  and  thns  violated  the 
neutrality  which  as  a  foreigner  he  ought  to 
have  observed." 

Thornton,  umpire,  March  27,  1875,  Heirs  of  John  Young  v.  Mexico,  No. 
591,  Am.  docket,  MS.  Op.  IV.  618. 

<*  But  there  is  another  more  important  point, 
Tiipiei's  Caie.  which  compels  the  umpire  to  consider  that  the 
claimant  is  not  entitled  to  expect  his  govern- 
ment to  assist  him  in  obtaining  compensation.  There  is  a 
mass  of  evidence  on  the  side  of  the  defense  showing  that  the 
claimant  identified  himself  with  Mexican  politics  and  factions. 
The  umpire  does  not  allude  to  the  circumstance  of  claimant's 
having  interceded  on  behalf  of  the  imprisoned  women  and 
children,  or  of  his  having  accepted  the  office  of  syndic  to  which 
he  was  elected ;  but  it  is  declared  by  a  number  of  witnesses, 
and  is  not  disproved  by  evidence  on  the  part  of  the  claimant, 
that  he  constantly  attended  political  meetings;  that  it  was 
notorious  that  he  openly  adhered  to  the  party  of  the  so-called 
reactionists,  which  he  assisted  with  money  and  arms,  and  dur- 
ing the  time  of  the  French  intervention  he  favored  and  assisted 
the  cause  of  the  imperialists.  It  is  even  declared  by  some  of 
the  witnesses  that  they  were  punished  by  the  claimant  for 
their  opinions  in  favor  of  the  liberal  government,  and  were 
sent  by  him  to  serve  in  the  force  collected  by  the  Manganos 
leaders  of  the  reactionist  party,  their  cattle  having  been  robbed 
from  them  during  their  forced  absence.  The  umpire  believes 
from  the  evidence  that  there  is  good  ground  for  the  assertion 
that  the  claimant  did  not  preserve  that  neutral  character 
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whi(5h  was  to  be  expected  of  him  as  a  foreigoer,  and  failing 
which  his  government  was  not  bonnd  to  support  him.  For  the 
above  reasons  the  umpire  is  of  opinion  that  the  Mexican  Gov- 
ernment can  not  be  held  responsible  for  the  losses  suffered  by 
the  claimant,  nor  can  he  expect  his  claim  to  be  recognized  by 
the  commission." 

ThorutoD,  umpire,  July  28,  1875,  William  C,  Tripler  v.  Mexico,  No.  144, 
MS.  Op.  IV.  221,  VII.  375.  Tripler  claimed  (1)  for  losses  and  damages  on 
acconnt  of  his  expulsion  from  his  home  by  the  military  authorities  in 
1858,  and  (2)  for  unlawful  arrest  and  imprisonment  b}*^  the  civil  authorities. 
The  same  principle  was  laid  down  in  Francis  Itiirria  v.  Mexico,  No.  554, 
MS.  Op.  VII.  587.  In  the  case  of  a  friar,  GabiHel  GanzaUa  v.  The  United 
States,  No.  Ill,  a  claim  for  the  occupation  of  his  house  and  the  free  use  of 
its  contents  by  the  United  States  forces  in  Mexico  in  1847  and  1848  was 
dismissed  by  the  commissioners  on  the  ground  that  he  had  taken  part 
against  the  United  States  forces,  and  that  it  was  lawful  to  quarter  troops 
on  an  enemy. 

8.  Engaging  in  the  Slave  Tbade. 

*'The  umpire  appointed  agreeably  to  the 
Case  0  the  |*  w-  p^QyigiQ^g  ^f  \\^q  convention  entered  into  be- 
tween Great  Britain  and  the  United  States 
on  the  8th  of  February  1853  tor  the  adjustment  of  claims 
by  a  mixed  commission,  having  been  duly  notified  by  the 
commissioners  under  the  said  convention  that  they  had  been 
unable  to  agree  upon  the  decision  to  be  given  with  refer- 
ence to  the  claim  of  the  owners  of  the  brig  Lawrence^  Oaptain 
York,  against  the  British  Government,  and  having  carefully 
examined  and  considered  the  papers  and  evidence  produced 
on  the  hearing  of  the  said  claim,  and  having  conferred  with 
the  said  commissioners  thereon,  hereby  reports  that  the  brig 
Lawrence^  York,  master,  uuder  American  colors  and  hav- 
ing an  American  register  and  papers,  bound  from  Havana  to 
Gabenda,  in  Africa,  with  a  cargo  of  rum,  etc.,  having  sprung 
a  leak  and  put  into  Gallenas,  on  the  coast  of  Africa,  10th  Sep- 
tember 1848,  and  being  unable  to  stop  the  leak  there,  it  was 
determined  to  proceed  to  Sierra  Leone,  where  they  could  beacli 
the  vessel  and  repair  her.  She  arrived  at  Freetown  on  the 
22nd  September  and  on  the  2")th  she  was  seized  and  libeled 
in  the  vice- admiralty  court  for  being  found  in  a  British  port 
equipped  for  the  slave  trade,  condemned,  and  the  vessel  and 
cargo  decreed  forfeited  to  the  crown. 

'^The  cargo  shipped  at  Havana  on  board  the  Lawrence  con- 
sisted of  60  pipes  of  rum,  116  half  pipes  of  rum,  30  barrels  of 
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flour,  4  boxes  of  beads,  48  boxes  of  cigars,  1  box  woolen  caps, 
10  barrels  of  beans,  39  barrels  of  corn  meal,  5  barrels  of  pork, 
5  barrels  of  beef,  46  buckets,  2  packages  tiuware,  which  by 
charter  party  were  to  be  delivered  at  Cabeuda,  in  Aft'ica,  for  a 
freight  of  $3,250.  It  is  not  denied  that  the  pai)ers  were  in 
order  as  an  American  vessel.  The  crew,  excepting  one  man, 
were  Spanish  and  could  not  speak  English,  nor  could  Captain 
York  speak  Spanish.  There  were  two  supercargoes,  one 
Spanish  and  one  French,  on  board.  Looking  at  the  voyage  as 
a  trading  operation,  it  appears  simply  absurd.  The  whole 
value  of  the  cargo  would  not  exceed  £000,  on  which  £700 
freight  was  to  be  paid.  But  looking  at  the  vessel  as  to  be  a 
slaver  whenever  the  opportunity  should  ofler  so  to  employ  her, 
the  cargo  and  the  fittings  would  appear  well  arranged  for  the 
business  and  in  conformity  with  the  fittings  of  several  vessels 
under  the  American  flag  that  had  been  overhauled  by  cruis- 
ers and  suffered  to  pass  on  account  of  the  flag,  but  were  soon 
afterward  captured  with  slaves  on  board  under  Spanish  or 
Portuguese  colors. 

^^The  African  slave  trade  at  the  time  of  this  condemnation, 
being  prohibited  by  all  civilized  nations,  was  contrary  to  the 
law  of  nations,  and  being  prohibited  by  the  laws  of  the  United 
States,  the  owners  of  the  Lawrence  could  not  claim  the  pro- 
tection of  their  own  government,  and  therefore,  in  my  judg- 
ment, can  have  no  claim  before  this  commission." 

Bates,  nmpire.  January  4,  1855,  commission  under  the  convention  be- 
tween the  United  States  and  Great  Britain  of  February  8,  1853,  MSS. 
Dept.  of  State. 

9.  Question  op  BELLiaEBENT  Habitanoy. 

*' A  question  has  been  made  at  the  board  as 

Caseof  the  "Betsey,"  ^  ^\^^  citizenship  or  character  attached  to 

0^1^'  oT^ito*  Cleorge   Patterson,   the   owner  of  the   ship 

Q^^^  *  and  part  of  the  cargo,  and  it  seems  to  be  the 

opinion  of  two  gentlemen  that  his  being  at 

Guadaloupe  under  the  circumstances  and  in   the   manner 

proved  in  these  papers,  rendered  his  property  prize  to  the 

captor,  and  is  a  bar  to  his  receiving  any  compensation  from 

the  British  Government  for  the  loss  sustained  by  the  capture. 

^^The  memorial  states  that  the  claimants  were  citizens  of 

the  United  States  at  the  time  of  capture  and  not  inhabitants 

of  any  country  at  war  with  His  Britannic  Majesty. 
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«<  The  King's  agent  replies,  *  That  the  only  facts  alleged  in 
the  memorial,  and  the  only  facts  supported  by  the  affidavits, 
are  the  facts  of  the  Messrs.  Patterson  being  citizens  of  the 
United  States,  and  not  inhabitants  of  any  country  at  enmity 
with  Great  Britain ;  that  the  facts  of  the  citizenship  of  these 
gentlemen,  and  of  their  general  residence  in  America,  were 
fully  admitted  before  the  lords,  and  that  the  condemnation  of 
their  property  was,  in  the  judgment  of  their  lordships,  the 
legal  result  of  all  the  circumstances,  including  and  admitting 
those  very  circumstances  which  are  undertaken  to  be  proved 
in  the  memorial.' 

^^The  citizenship  and  inhabitancy  of  George  Patterson  may 
be  considered  as  a  question  of  law,  resulting  from  facts,  or 
.  simply  as  a  matter  of  fact.  If  the  former,  it  is  worthy  of 
remark  that  the  supreme  court  in  this  kingdom,  pronouncing 
on  the  law  of  nations,  in  a  case  wherein  it  was  very  material, 
did  admit  his  character  and  citizenship  to  be  as  stated  by  the 
memorialist.  If  as  a  matter  of  fact  simply,  both  parties  agree 
and  consent  that  at  the  time  of  capture  he  was  a  citizen  of  the 
United  States  of  America,  and  not  a  subject  or  inhabitant  of 
any  country  at  enmity  with  Great  Britain. 

*'  They  who  are  alone  interested  in  affirming  or  denying  this, 
acknowledge  its  truth  in  the  most  explicit  manner.  From  the 
course  of  the  business  before  us  there  is  no  reason  to  believe 
this  to  have  been  a  sudden  and  unadvised  concession  on  the 
part  of  the  crown — for  it  is  well  known  that  the  memorial  was 
more  than  three  weeks  in  the  hands  of  the  King's  agent  before 
the  answer  was  made,  and  the  reason  offered  by  him  for  the 
delay  was  that  he  might  consult  His  Majesty's  advocate- 
general  and  receive  his  instructions  as  to  the  answer,  and  that 
the  advocate-general  might  consult  His  Majesty's  ministers 
before  a  reply  was  offered.  We  may  safely  trust,  also,  that 
nothing  material  to  His  Majesty's  interest  will  be  suffered  to 
escape  without  being  brought  into  view,  for  the  objection 
raised  to  the  board's  entertaining  a  case  that  had  been  decided 
before  the  lords  commissioners,  as  between  captor  and  claim- 
ant, is  introduced  into  the  reply  after  it  was  well  understood 
by  the  board  to  be  the  sense  of  the  King's  ministers  that  such 
decision  was  no  bar  to  our  examining  the  case  as  between 
claimant  and  crown.  Considering  this  point,  then,  thus  ex- 
plicitly agreed  upon  by  both  parties,  and  after  such  mature 
deliberation  by  the  party  alone  interested  to  deny  it,  I  should 
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feel  perfectly  satisfied  in  conclading  that  George  Patterson 
was  not  exposed  to  letters  of  marque  and  reprisal  as  a  subject 
or  inhabitant  of  France,  without  any  examination  of  the  occa- 
sion of  his  being  at  Guadalou|)e.  However,  two  gentlemen 
consider  the  law  of  nations  so  absolute  and  clear  on  this  sub- 
ject, and  so  decidedly  to  characterize  a  man  circumstanced  as 
George  Patterson  an  enemy  to  Great  Britain,  and  a  subject  or 
inhabitant  of  France,  that,  notwithstanding  the  consent  of 
parties  and  the  decision  of  the  court  of  appeals,  they  are  con- 
strained to  consider  him  not  as  a  citizen,  but  in  the  quality  of 
an  enemy,  and  for  this  cause  his  property  liable  to  confiscation. 
It  is  therefore  incumbent  on  those  who  think  differently  to 
examine  the  question  with  great  care,  on  the  principles  of  the 
law  of  nations.  I  shall  first  state  the  facts  relative  to  Mr.  Pat- 
terson as  they  appear  from  the  papers,  then  consider  what 
things  the  right  of  war  authorizes  a  belligerent  to  seize,  etc.; 
what  according  to  the  law  of  nations  constitutes  a  subject  or 
inhabitant,  in  the  sense  those  words  are  used  in  letters  of 
marque  and  reprisal  j  and  lastly,  I  will  examine  the  quotation 
from  Grotius  which  led  the  gentlemen  to  form  an  opinion  that 
this  person  was  an  enemy. 

"  Mr.  George  Patters6n  was  a  citizen  and  inhabitant  of  the 
United  States  on  the  19th  December  1793,  when  he  sailed  from 
Baltimore  for  Guadaloupe  with  a  vessel  and  cargo  belonging 
to  himself  and  brother.  On  his  arrival  there  the  government 
of  the  island  took  from  him  his  cargo  by  force,  and  paid  him 
for  it  at  such  times  and  places  as  were  agreeable  to  the  general 
who  commanded  there.  When  the  vessel  sailed  from  Guada- 
loupe he  had  not  received  all  the  moneys  due  for  his  cargo. 
He  afterward  quitted  the  island  and  returned  to  the  United 
States,  where  he  hjw  ever  since  remained. 

*' There  is  no  pretense  that  during  his  stay  at  Guadaloupe 
he  did  any  act  that  evinced  a  disposition  to  renounce  his  char- 
acter of  citizen  of  the  United  States,  or  acquire  that  of  a  citizen 
of  France,  or  that  he  performed  any  of  the  duties  or  received 
any  of  the  benefits  or  commercial  privileges  of  a  subject  of 
France.  Indeed,  the  papers  in  the  case  manifest  his  continued 
disposition  to  return  to  Baltimore,  and  the  necessity  of  his 
stay  in  the  island.  I  will  now  state  the  law  of  nations  as  laid 
down  by  eminent  writers,  showing  what  or  whose  things  are 
liable  to  seizure  under  letters  of  reprisal,  and  generally  the 
rights  and  duties  of  neutrals.    ^Nothing  is  acquired  by  the 
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rigbt  of  war  but  wbat  is  the  property  of  tlie  euemy.'  (Lee  on 
Captures.) 

^<  'It  is  not  the  place  where  a  thing  is  which  determines  the 
nature  of  that  thing,  but  the  quality  of  the  person  to  whom  it 
belongs.'    (Vattel,  3  B.  75  S.) 

"  'Whatever  is  the  property  of  the  enemy  may  be  acquired 
by  capture  at  sea;  but  the  property  of  a  friend  can  not  be 
taken,  provided  he  observes  his  neutrality.'  (Answer  to  the 
Pruss.  Memorial.) 

" '  Enemies  continue  such,  wherever  they  happen  to  be.  The 
place  of  abode  is  of  no  account  here;,  it  is  the  political  ties 
which  determine  the  quality.'    (Vattel,  3, 71.) 

"'The  war  is  against  all  who  are  subjects,  not  against  those 
who  are  not  subjects — neutrals  may  do  everything  with 
belligerents  that  they  could  do  when  there  was  peace  between 
the  belligerents,  except  what  serves  to  cherish  and  foment  the 
war.'    (Bynkershoek  Q.  I.  P.  1  book,  9  Chap.) 

"'A  neutral  nation  continues  with  the  two  parties  at  war  in 
the  several  relations  nature  has  placed  between  nations.  It  is 
in  everything  not  directly  relating  to  war,  to  give  them  all  the 
assistance  in  its  power,  and  of  which  they  may  stand  in  need.' 
(Vettel,  3  B.  118  Sec.) 

"  *  If  treaties  do  not  interfere,  it  is  lawful  for  neutrals  to  carry 
on  commerce  with  the  enemy,  to  buy,  sell,  hire,  carry,  and  so 
on.'    (Lee  on  Captures,  194.) 

"  'The  war  does  not  extend  beyond  those  who  carry  it  on,  and 
the  very  principle  on  which  reprisals  are  grounded  is  that  all 
the  subjects  of  a  nation  are  members  of  the  state,  and  in  this 
capacity  answerable  for  the  faults  and  debts  of  the  state.'  (2 
Vattel,  C.  18,  sees.  344-5-6 ;  1  Black.  258 ;  Valin  ordonnances  de 
la  marine,  3  B.  Ch.  10;  Grotius  de  I.  B.  &  P.  3  B.  C.  2,  sect.  2.) 

"'Inmates,  strangers,  and  other  temporary  inhabitants  are 
not  members  of  the  commonwealth,  because  they  propose  only 
to  stay  for  a  certain  space,  but  not  to  settle  their  i>ersons  and 
fortunes  on  the  public  bottom.'  ( Puffendorf,  7  book,  2C.,  sec.  20.) 

"According  to  Zouch,  who  presided  in  the  courts  of  admi- 
ralty in  Great  Britain,  'whenever  a  man  by  the  character  of 
citizenship  derived  from  birth,  or  by  acquiring  a  domicil  else- 
where, can  be  exempted  from  reprisals,  he  has  a  right  to  assume 
that  which  will  exempt  him,  for  rei)risals,  though  permitted, 
are  never  favored.'  He  also  quotes  Grotius  to  prove  that 
reprisals  attach  on  all  who  are  subjects  by  a  permanent  title, 
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whether  uatives  or  others — not  ou  those  who  are  passing 
tliroagh  a  country  or  are  there  on  account  of  small  delay. 
(Zouch  de  Jure  Gentinin,  2  part,  7  sect.) 

"  Valin,  under  the  title  before  referred  to,  quotes  Barbeyrac, 
on  the  subject  of  reprisals  in  the  following  words:  ^11  n'est 
permis  d'user  de  represailles  qu'i\  lY'gard  des  sujets,  propre- 
ments  dits,  et  de  leurs  biens:  car,  pour  ce  qui  est  des  strangers 
qui  ne  font  que  passer,  ou  qui  viennent  seulement  pour 
demeurer  quelque  temps  dans  le  pays  (sur  quoi  voir  Grotius, 
Jacobus  a  Ganibus  et  Martinus  Laudensis,  Tract,  de  repre- 
saliis)  ils  n'ont  pas  une  assez  grande  liaison  avec  I'fitat  dont 
lis  ne  sont  membresqu'^  temps,  et  d'une  maui^refort  imparfaite, 
pour  que  Ton  puisse  se  d^dommager  sur  eux  du  tort  que  I'ou  a 
re5u  de  quelque  citoyen  jierp^tuel,  ou  des  refus  que  le  Souverain 
a  fait  de  rendre  justice.'    (2  vol.  pp.  415,  416.) 

"Gonformably  to  this  doctrine  we  find  that  letters  of  marque 
and  reprisal  are  always  issued  against  the  power  that  did  the 
injury,  the  subjects,  and  persons  inhabiting  the  territory  of 
that  i>ower.  This  is  the  case  in  all  wars  and  in  all  countries. 
The  orders  of  council  for  issuing  such  letters  in  this  kingdom 
are  so  worded,  and  the  act  of  Parliament  which  directs  the 
trial  and  distribution  of  proi>erty  captured  adopts  the  same 
language  in  describing  the  persons  from  whom  efi'ects  and 
goods  may  be  taken.  The  subjects  or  citizens  are  the  mem- 
bers of  the  civil  society  bound  to  it  by  duties,  subject  to  its 
authority,  and  participating  in  its  advantages.  'The  inhabit- 
ants, as  distinguished  from  citizens,  are  strangers  who  are 
permitted  to  settle  and  stay  there.  The perpetualinhabitants 
are  those  who  have  received  the  right  of  perpetual  residence.' 
(I  Vattel,  C.  19.) 

"  'The  citizen  or  subject  of  a  state  who  absents  himself  for 
a  time  without  any  intention  to  abandon  the  society  of  which 
he  is  a  member,  does  not  lose  his  privilege  by  his  absence. 
He  preserves  his  rights  and  i  emains  bound  by  the  same  obliga- 
tions. Being  received  in  a  foreign  country  in  virtue  of  the 
natural  society,  the  communication  and  commerce  which 
nations  are  obliged  to  cultivate  with  each  other,  he  ought 
to  be  considered  as  a  member  of  his  own  nation  and  treated 
as  such.'    (Vattel,  Book  II.,  G.  8,  sec.  107.) 

"*Gn  appelle  domicile  I'habitation  lixee  dans  quelque  lieu, 
dans  le  dessein  d'y  demeurer  toujours.  Ainsi  celui  qui  sejourue 
un  terns  quelconque,  dans  quelque  lieu  pour  cjuelque  affaire,  n'y 
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a  pas  pour  cela  son  domicile.  Mais  comine,  en  vertu  de  la  liberty . 
naturelle,  11  est  permis  k  chacnn  de  changer  de  volenti,  on 
peat  changer  de  domicile.  On  appelle  domicile  natarel,  celni 
que  quelqu'un  a  par  sa  naissance  dans  le  lieu  oh  son  pere  est 
domicilie,  et  on  appelle  domicile  choisi  on  adopte  celui  que 
quelqu'un  s'est  fait  par  sa  propre  volont^.  C'est  pourquoi  cha- 
cun  est  cens^  retenir  son  domicile  naturel,  taut  qu'il  n'en  prend 
aucun  par  sa  propre  volont^,  on  qu'il  n'abandonne  pas  celui-l^.' 
(Wolfiu8,2vol.ll03.) 

"'Un  stranger  qui  passe  on  qui  s^journedans  le  territoire 
d'autrui,  ne  change  pas  pour  cela  de  domicile,  il  demeure  cito- 
yen  de  sa  nation.'    (Ibid.  1137.) 

<<Grotius  (3d  Book,  4  chap.  6  sec.)  has  been  quoted  to  prove 
that  the  residence  of  Mr.  George  Patterson  in  Guadaloai>e 
constituted  him  an  enemy,  and  exposed  his  effects  to  be  seized 
under  letters  of  marque  and  reprisals  against  the  property  of 
the  subjects  of  France,  or  persons  inhabiting  the  territories  of 
France.  The  author  is  speaking  of  a  license  to  do  evil  to  the 
person  of  an  enemy,  and  says:  *Oette  licence  s'^tend  bien  loin. 
Car  premi^rement,  elle  neregarde  pas  ceuxqui  portent  actnelle- 
ment  les  armes  ou  qui  sont  sujets  de  I'auteur  de  la  guerre, 
mats  encore  tons  ceux  qui  se  trouvent  sur  les  ierres  de  Pennemi.^ 
In  the  same  section  this  author  proceeds  thus:  <£n  effet  on 
a  A  craindre  quelque  chose  de  la  part  m^me  des  strangers,  qui 
se  trouvent  alors  dans  le  pays  de  Tennemi;  cela  suffit  pour  que 
le  droit  dont  il  s'agit  ait  lieu  aussi  contr'eux  dans  une  guerre 
g(3n^rale  et  non  interrompue.  En  quoi  il  y  a  de  la  difference 
entre  la  guerre  et  le  droit  de  repr^sailles,  qui,  comme  nous 
I'avons  vu,  est  une  esp^ce  d'impot  que  les  sujets  doivent  payer 
I)our  les  dettes  de  I'fitat.' 

<^The  same  author  in  the  second  chapter  of  this  book,  on 
the  subject  of  reprisals,  says:  ^  Selon  le  droit  des  gens,  tons  les 
sujets  du  Souverain  de  qui  Ton  a  recfi  du  tort,  qui  sont  tels  & 
titre  durable,  soit  naturels  du  pays,  ou  venus  d'ailleurs,  sont 
exposes  an  droit  de  represaQles,  mais  non  pas  cenx  qui  ne  font 
que  passer  oa  sojourner  peu  de  temps— car  le  droit  de  repre- 
sailles  k  6t^  ^tabli,  comme  une  esp^ce  de  charge  qui  est  impos^e, 
pour  payer  les  dettes  du  public:  or  ceux  qui  ne  sont  soumis 
aux  loix  du  pays  que  pour  un  temps  sonts  exempts  de  ces  sortes 
de  charge.'  Barbeyrac,  in  a  note  on  the  subject  of  who  are  ene- 
mies, according  to  Grotius,  in  the  section  next  to  that  first 
quoted,  says:  ^Feu  M.  Cocceius,  dans  une  dissertation  que  j'ai 
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(l^j^  cit^e,  de  jure  belli  in  Amicos,  rejette  cette  distinctioiiy  et  11 
veut  qae  les  ^traDgers  memes  k  qui  Fon  n'a  pas  donn6  ud  pea 
de  tempR  poar  se  retirer  soient  regard^s  comme  ^taot  da  parti 
de  Pennemi  et  par  1^  exposes  k  de  jastes  acte^  d'hostilit^.  II 
distingae  ensaite  lai-m^me,  poar  supplier  k  ce  pr^teada  d^faat, 
entre  les  strangers  qui  demeureut  dans  le  pays  et  ceax  qui  ue 
font  que  passer,  ou  qui,  s'ils  y  s^journent  quelque  temps,  y  sont 
coutraints  par  ane  maladie  ou  par  la  n^cessit^  de  leurs  affaires. 
Mais  cela  roeme  fait  voir  que  M.  Cocceius  ici,  comme  en  ane  infi- 
nite d'autres  eudroits,  a  critique  notre  auteur  sans  Pentendre. 
Dans  le  paragraphe  suivant,  Grotius  distingae  manifestement 
des  strangers  dout  il  vieiit  de  parler  ceux  qui  sont  sujets  de 
I'ennemi  k  titre  darable,par  quo!  11  on  entend  sansdoate,comme 
Pexplique  le  savant  Gronovlus,  ceux  qui  sont  domicili^s  duns 
le  pays.  Notre  auteur  s'explique  lui-m^me  ci-dessus,  cha]).  2 
de  ce  livre,  en  parlent  des  repr^sailles  qu'il  accorde  meme 
contre  ces  sortes  d^trangers;  an  lieu  qu'il  ne  les  permet  pas 
contre  ceux  qui  ue  font  que  passer,  ou  qui  ne  sont  dans  le 
pays  que  pour  un  pen  de  t^mps.' 

^'To  show  that  the  law  has  not  become  less  liberal  than  In 
the  days  of  Grotius,  I  will  quote  the  following  from  3d  Book, 
4  C,  76  sect,  of  Vattel:  *  Estates  In  land,  as  they  all  in  some 
measure  belong  to  the  nation,  are  part  of  its  domain,  of  its 
territory,  and  under  its  government,  and  the  proprietor,  being 
always  a  subject  of  the  country,  as  possessor  of  a  parcel  of 
land,  goods  of  this  nature  do  not  cease  to  be  the  enemy's  goods 
(res  hostiles)  though  possessed  by  a  neutral  stranger.'  Never- 
theless, war  being  now  carried  on  with  so  much  moderation 
and  Indulgence,  safeguards  are  allowed  to  houses  and  lands 
})Ossessed  by  foreigners  in  an  enemy's  country.  The  question 
is  not  what  rights  the  enemies  of  France  would  have  had  over 
the  person  of  Mr.  Patterson  if  they  had  captured  Guadaloupe 
while  he  was  there,  nor  what  right  over  the  property  which  he 
possessed  in  that  island,  tho'  I  am  very  clear  in  opinion  that 
under  the  circumstances  in  which  he  was  there  he  could  not 
be  considered  as  a  subject  or  inhabitant,  or  his  effects  liable 
to  confiscation.  The  question  before  the  board  is  whether 
letters  of  marque  and  reprisal  which  the  King  of  Great  Britain 
has  issued  against  the  property  of  France,  the  subjects  of,  or 
persons  inhabiting  within  any  of  the  territories  of  France,  will 
authorize  a  capture  on  the  high  seas  of  the  effects  of  a  man 
situated  as  Mr.  George  Patterson  was  in  Guadaloupe. 
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"Aud  to  me  it  is  evident  that,  according  to  the  opinion  of 
Grotius,  bis  goods  and  effects  were  not  liable,  for  Qrotins  says 
such  can  be  taken  only  where  the  person  is  a  subject  by  a 
durable  title,  or,  iu  the  language  of  Gronovius,  domiciliated  in 
the  country,  not  where  the  person  only  passes  through  the 
territory  of  the  enemy,  or  is  there  for  a  short  time,  or  con- 
strained to  be  there  by  sickness  or  the  necessity  of  his  affairs, 
and  only  owes  a  temporary  allegiance  to  the  laws  of  the  enemy. 

"  Mr.  Patterson  went  to  Guadaloupe  in  the  exercise  of  his 
just  rights,  and  perfectly  consistent  with  every  duty  which  lie 
owed  to  Great  Britain  in  his  neutral  character.  He  remained 
there  but  for  a  short  time,  and  while  he  did,  he  was  constrained 
to  remain  for  the  purx)08e  of  soliciting  from  the  government 
payment  for  the  property  it  had  seized  by  violence,  and  for 
which  it  delayed  to  make  him  compensation.  There  is  reason 
to  believe  that  he  returned  to  the  United  States  as  soon 
as  he  obtained  the  amount  due  him  (from)  the  commander  at 
Guadaloupe. 

'^At  least  this  is  certain,  that  at  the  time  of  capture  he  was 
constrained  to  be  in  the  territories  of  France  by  the  necessity 
of  his  affairs,  for  it  appears  that  on  the  18th  March,  when  the 
Betsey  sailed  from  Basseterre,  he  had  not  obtained  payment ; 
lie  was  therefore  under  a  necessity  of  remaining  there  then, 
and  could  not  embark  in  this  vessel.  On  the  20th  March  the 
vessel  was  captured;  the  capture  was  irregular  and  illegal  as 
to  him,  unless  his  remaining  in  Guadaloupe  two  days  to  solicit 
payment  for  property  taken  from  him  by  force  constituted  him 
a  subject  of  France  and  an  inhabitant  within  its  territories, 
for  the  letters  of  marque  and  reprisal  are  issued  against  the 
property  of  such  persons  only.  If  this  doctrine  is  true,  those 
who  are  captured  by  the  belligerents  and  carried  into  their 
territories  can  not  remain  two  days  to  solicit  their  causes 
without  becoming  subjects  to  the  belligerent  who  captured,  and 
enemies  to  his  enemy,  for  they  are  certainly  within  the  words 
of  Grotius,  viz,  tons  ceux  qui  se  trouvent  sur  les  terres  de  Vennemi^ 
and  the  constraint  to  stay  is  not  less  on  him  whose  property  is 
•seized  in  i>ort  after  having  rightfully  gone  there  than  on  the 
person  whose  vessel  is  captured  on  the  high  seas  and  carried 
into  port.  It  would  be  strange  if  the  law  of  nations,  which  is 
founded  on  reason,  equity,  and  justice,  should  support  a  doc- 
trine which  would  authorize  belligerents  to  make  subjects  of 
neutrals  by  violence  on  their  persons  and  property,  and  doubly 
cruel  on  such  neutrals  if  the  seizure  of  their  property  by  one, 
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and  an  attempt  to  gain  it,  should  expose  tbem  to  the  letters  of 
marque  and  reprisal  of  the  other. 

<<  The  authorities  which  have  been  cited  show  a  law  from 
which  no  consequences  so  absurd  and  unjust  can  be  deduced, 
and  expressly  declare  that  a  man  must  become  settled  or 
domiciliated  —that  is,  have  a  fixed  habitation  in  a  place,  before 
he  or  his  property  can  be  justly  exposed  to  letters  of  reprisals 
as  an  inhabitant  of  such  place.  But  it  has  been  said  that  there 
is  a  diflerence  between  general  and  special  reprisals,  and  it 
seems  to  be  an  opinion  that,  although  by  the  law  of  nations  a 
man  situated  like  Oeorge  Patterson  would  not  be  exposed  to 
the  latter,  yet  he  would  be  to  the  former. 

^'  Reprisals  can  be  made  only  by  permission  of  the  supreme 
})Ower  of  the  state  and  for  injuries  originating  in  the  acts  of 
the  state  itself,  or  in  the  acts  of  individuals,  and  justice  refused 
by  the  supreme  power  in  the  last  resort,  and  the  state  thus 
becoming  the  author  and  supporter  of  the  injury.  If  reprisals 
are  special,  and  without  open  war,  they  are  granted  on  the 
principle  of  the  individual  being  a  member  of  the  nation,  and 
entitled  to  the  supreme  i)ower  and  authority  of  the  state  to 
obtain  compensation  for  an  injury  received  from  a  sovereign 
state. 

*^It  is  the  act  of  one  nation  using  its  authority  against  the 
goods  and  persons  of  another  for  an  object  limited  in  its 
nature.  In  the  case  of  a  capture  made  under  special  reprisals, 
the  court  of  the  captor  will  decide  the  validity  of  the  prize 
and  everything  relative  to  it,  in  like  manner  as  in  a  case  under 
general  reprisals  the  individual  will  be  permitted  to  receive 
from  the  prize  complete  compensation  for  the  loss  he  sustained 
from  the  injury  done  him  by  the  foreign  state.  General  re- 
prisals are  authorized  because  the  state  has  received  a  more 
extended  injury  in  its  national  character  and  interests,  and 
for  which  rediess  has  been  denied.  The  nation  injured  seeks 
compensation  by  seizing  the  property  of  the  government  doing 
the  injury,  or  the  persons  or  property  of  its  subjects,  because 
they  are  members  of  the  nation.  The  right  to  take  and 
acquire  property  in  an  open  war,  and  by  general  reprisals,  is 
founded  on  the  denial  of  justice,  and  a  right  to  appropriate  to 
itself  as  much  of  the  property  of  the  nation  doing  the  injury 
as  shall  be  a  complete  compensation  for  the  loss  it  has  sus- 
tained by  the  injurious  act  of  the  other.  In  the  one  case  let- 
ters of  reprisal  are  granted  by  the  supreme  authority  to  one 
or  more  individuals  because  they  have  received  an  injury,  and 
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against  a  nation  and  all  its  subjects  becaase  these  subjects  are 
component  parts  of  the  nation  inflicting  the  injury.  In  the 
other,  letters  of  reprisal  are  granted  to  all  because  the  body 
IK>litic  of  which  they  are  members  has  received  an  injury. 

"The  diflFerence  is  not  in  the  persons  against  whom  letters  of 
marque  and  reprisal  are  directed.  The  diflference  consists  only 
in  the  persons  to  whom  the  letters  are  granted. 

"The  question  here,  then,  is  the  same,  whether  reprisals  be 
general  or  special.  It  is  whether  the  person  is  within  the 
description  against  whom  they  issue. 

"In  both  cases  the  objects  against  which  letters  of  marque 
and  reprisal  issue  are  alike.  They  are  directed  against  a 
nation,  its  subject^?,  and  their  property.  A  man  is  not  more  or 
less  the  subject  of  a  state,  be  the  reprisals  issued  against  it 
general  or  special. 

"If,  then,  the  principle  on  which  these  acts  of  hostility  pro- 
ceed, and  which,  according  to  Grotius,  constitute  an  imperfect 
war,  the  authority  under  which  they  are  executed,  the  persons 
and  property  against  which  they  may  justly  operate,  are  pre- 
cisely the  same  in  both  cases,  there  is  no  reason  to  make  a  dis- 
tinction as  to  Mr.  George  Patterson,  because  the  letters  of 
reprisal  are  general. 

"It  is  said,  and  Grotius  is  quoted  to  support  the  distinction, 
that  Mr.  George  Patterson  is  liable  to  reprisals  for  having  gone 
to  Guadaloupe  after  the  commencement  of  the  war,  although 
he  would  not  have  been  had  he  resided  there  when  the  war 
broke  out  and  only  remained  a  short  time  after.  Grotius, 
describing  enemies  in  the  same  6th  sec,  4  chap.,  3  Book,  before 
cited,  says:  'Et  hoc  quidem  quod  dixi  in  peregrinis,  qui  com- 
misso  cognitoque  bello  intra  fines  hostiles  veniunt,  dubitati- 
onem  non  habet.'  I  think  a  construction  that  admits  of  no 
modification  of  these  words  inconsistent  with  the  principles 
laid  down  by  this  author,  and  contradicted  by  his  words  on  the 
subject  of  reprisal,  which  is  the  only  question  to  be  considered 
here.  The  terms  used  by  Grotius,  in  my  judgment,  must  be 
construed  to  intend  persons  who  go  into  an  enemy's  country 
to  settle  there.  I  am  led  to  this  by  the  following  reflections: 
Grotius  makes  a  difi^ierence  between  those  who  go  into  a  coun- 
try in  time  of  o[)en  war,  and  those  who  were  settled  there 
before  the  war,  to  whom  a  reasonable  time  is  given  to  depart. 
If  they  do  not  depart  within  such  time,  they  are  to  be  consid- 
ered as  enemies,  because  the  presumption  then  is  that  *they 
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settle  their  persons  and  fortunes  on  the  public  bottom.'  Yet 
this  presumption^  according  to  Grotius,  and  the  still  more  rigid 
Cocceius,  may  be  overthrown  by  evidence  that  such  persons 
were  constrained  to  remain  there  by  sickness,  or  their  affairs. 
Those  persons  were  lawfully  there  before  and  at  the  breaking 
out  of  the  war.  It  would  therefore  be  unjust  to  implicate 
them  in  the  acts  of  a  government  to  whom  they  were  not  sub- 
lect  by  a  permanent  title.  Those  who  go  to  an  enemy's  coun- 
try for  the  mere  purpose  of  commerce  during  a  war,  are  exer- 
cising an  act  equally  lawful  in  regard  to  both  parties,  and  if 
constrained  to  remain  there  by  sickness,  or  their  affairs,  the 
reason  is  as  stroug  for  their  being  still  considered  as  citizens  of 
the  country  from  which  they  came.  Where  a  case  is  within 
the  reason  of  the  law,  it  shall  be  deemed  within  its  provisions. 
Further,  the  reason  given  in  a  note  for  this  rule  under  the  terms 
commisso  cognitoque  belloj  is  in  these  words:  '  Videntur  enim  se 
immiscuisse  et  causam  illam  probasse.'  Now,  a  person  who 
goes  merely  for  the  purpose  of  selling  one  article  and  buying 
another  does  not  mingle  himself  with  one  party  or  thereby  ap- 
prove its  cause.  He  certainly  does  not  come  within  the  re^ason 
of  the  rule;  but  a  person  who  goes  into  a  country  flagrante 
hello  and  domicilates  or  «e^^^«  himself  and  takes  2k  fixed  habita- 
tion there,  from  thenceforth  becomes  an  enemy,  for  by  so  doing 
he  takes  a  side  in  the  war  and  approves  the  cause  of  one  party. 

"That  this  is  a  just  construction  is  also  to  be  collected  from 
the  most  eminent  writers  on  this  subject  since  the  days  of 
Grotius,  all  of  whom,  so  far  as  they  have  come  within  my 
knowledge,  and  some  of  whom  have  been  quoted,  state  the 
doctrine  as  I  conceive  it  to  be,  and  none  of  them  make  any 
remark  on  these  words  as  contradicting  the  Jaw  so  expressed 
by  thera,  and  many  refer  to  this  writer  for  its  support  and 
confirmation. 

"  Those  who  differ  from  me,  and  yet  consider  that  these 
words  are  to  be  taken  literally  and  without  any  modification 
by  reference  to  principles  and  the  subject  treated  of,  will  recol- 
lect that  when  Grotius  wrote,  and  for  a  long  time  after,  the 
rights  of  neutrals  were  little  understood  and  less  regarded. 

"In  1599  the  United  Provinces  issued  a  placart  forbidding 
all  trade  with  their  enemies,  the  Spaniards,  and  declaring 
those  enemies  who  should  trade  with  them. 

"In  1666  the  same  power,  being  at  war  with  some  Asiatic 
I^rince,  made  a  like  declaration.    In  1689  a  convention  was 
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entered  into  and  concladed  at  London,  between  England  and 
Holland,  to  prohibit  all  commerce  of  neutral  powers  with  their 
enemy  and  to  confiscate  all  vessels  and  merchandise  to  whom- 
soever belonging  that  should  be  found  sailing  into  or  out  of 
the  ports  of  France.  The  French  ordinances  passed  in  that 
century  declare  that  merchandises,  the  growth  or  manufacture 
of  the  enemies  of  France  on  board  neutral  vessels,  shall  be 
good  prize.  These  declarations,  which  were  evidences  not  of 
the  right,  but  of  the  power  of  belligerents,  bespeak  at  once  the 
weakness  of  neutrals  and  the  imperfcict  recognition  of  their 
rights.  It  would  be  affronting  to  common  sense  to  undertake 
to  prove  that  such  would  not  be  considered  as  consistent  with 
the  law  of  nations  at  this  day.  Yet  we  may  look  in  the  prac- 
tice and  learning  of  that  time  for  an  explanation  of  any  loose 
expressions  that  may  serve  to  give  a  color  to  principles  which 
are  abhorrent  to  the  intelligence  and  morality  of  the  present 
age  and  from  this  consideration  adopt,  with  caution,  the  literal 
sense  of  general  and  indeterminate  expressions,  even  of  this 
great  master  of  the  law  of  nations,  until  we  have  exaraine<l 
whether  the  rules  they  prescribe  are  consistent  with  reason, 
justice,  and  equity,  which  are  its  foundations.  A  perfect  free- 
dom of  trade  with  belligerents  to  those  not  engaged  in  the  war, 
in  everything  not  directly  relating  to  war,  is  considered  as  an 
axiom  at  the  present  day;  and  if  in  any  instances  its  admis- 
sion is  denied  by  the  practice  of  the  powers  at  war,  a  sense  of 
justice  universally  received  and  acknowledged  imposes  an 
obligation  on  those  who  oppose  it  to  avow  their  assent  to  the 
principle  and  to  endeavor  to  have  their  conduct  ascribed  to 
some  other  cause,  which  they  attempt  to  render  consistent  with 
the  di(!tate8  of  justice  or  to  exercise  by  the  necessity  of  self 
preservation.  That  neutrals  may  rightfully  traffic,  except  in 
contraband,  and  go  to  the  ports  and  territories  of  belligerents, 
except  they  are  besieged  or  blockaded,  without  impairing  their 
neutrality,  is  now  as  fully  acknowledged  as  that  a  neutral  may 
be  in  the  territory  of  an  enemy  at  the  commencement  of  a  war, 
without,  from  that  cause  alone,  being  exposed  to  the  repris^als 
granted  against  the  subjects  of  that  government  with  whom 
he  happened  to  reside. 

"A  detention  by  sickness,  or  the  necessity  of  their  affairs, 
being  as  compulsive  in  one  case  as  the  other,  and  as  much 
within  the  reason  and  justice  of  the  law,  is,  in  my  belief,  as 
universally  acknowledged  in  the  practice  of  belligerents 
towards  them.    Indeed,  a  right  to  go  to  a  country  for  the  pur- 
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poses  of  traffic  and  an  obligation  instantly  to  depart  or  be 
considered  an  enemy  to  those  who  are  at  war  with  that  coun- 
try, however  prevented  by  sickness  or  the  necessity  of  affairs, 
would  be  so  obvioasly  repugnant  to  common  sense  and  com- 
mon justice  as  not  to  be  admitted  anywhere. 

^^I  have  stated  the  reasons  which  influence  my  opinion  and 
which  have  produced  in  my  mind  a  full  conviction  that  this 
claim  is  within  the  letter  as  well  as  within  the  intention  of  the 
article  which  constitutes  the  board. 

"The  course  which  the  gentlemen  who  act  on  behalf  of  the 
crown  have  been  pleased  to  pursue  in  their  answers  to  the  vari- 
ous memorials  presented  by  the  agent  for  the  complainants, 
imposed  the  necessity  of  a  careful  examination  of  the  duties 
and  authorities  of  the  board;  for  although  these  answers, 
taken  in  their  full  extent,  raise  objections  which  render  the 
provisions  of  the  article  illusory — a  consequence  not  to  be  ad- 
mitted in  the  most  trifling  contract,  if  by  any  ways  it  can  be 
avoided;  still  more  iuadmissible  in  a  solemn  bargain  between 
two  wise  and  respectable  nations — yet,  as  the  objection  has 
been  so  constantly  persisted  in  after  the  sense  of  the  British 
Government  was  known  not  to  countenance  it,  there  would 
seem  to  be  such  strong  grounds  for  its  supx)ort  as  to  compel 
an  acquiescence,  though  its  admission  went  to  an  entire  de- 
struction of  the  fairest  hopes  and  the  most  express  intentions 
of  removing  all  differences,  and  satisfying  all  just  complaints 
which  prevented  a  good  understanding,  so  necessary  to  the 
tranquillity  and  happiness  of  the  two  countries,  and  so  truly 
desired  by  all  the  wise  and  good  in  both. 

*>  These  circumstances  are  related  to  apologize  for  a  dis- 
cussion so  lengthy  and  minute  on  a  subject  which  I  trust 
to  many  will  appear  clear  and  free  from  doubt.  For  however 
important  the  consequences  flowing  from  the  admission  of  this 
objection,  if  fairly  warranted  by  the  words  of  the  instrument, 
we  are  bound  to  abide  by  it. 

"It  has  therefore  undergone  in  my  mind  a  very  careful 
investigation,  and  after  being  examined  with  all  the  candor 
and  attention  I  am  capable  of,  I  am  obliged  to  declare  that  it 
has  not  the  smallest  support  from  the  reason  and  nature  of  the 
thing,  from  the  avowed  intention  of  the  parties,  nor  from  the 
letter  of  the  article,  but  that  it  is  inconsistent  with  the  declared 
views  of  both  nations,  and  directly  repugnant  to  the  stipula- 
tions of  the  treaty.  And  I  am  of  opinion  that  this  capture 
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waii  illfg^l  and  irregular,  and  that  the  complaiDants  are  en- 
titled to  fall  and  complete  compensatioD  ihHn  the  British  Gov- 
eniment  for  the  I088  and  damage  sustained  by  reason  of  sach 
capture.'' 

Gore,  rommiasioner,  case  of  the  BeUtj — Furlong,  master — Article  VII., 
treaty  between  the  United  ^tatei«  and  Great  Britain  of  XoTember  19, 1794. 

*'  Upon  the  merits  of  this  case  a  question 
CM#af  tke'^BetMj,'*  jj^g  occurred  which  requires  to  be  examined. 

Z^T^  **^*      '*  Two  of  the  commissioners  have  held  that 

VfiwiMM    of    Mr. 

Pi,^^  on   the  facts  disclosed  in  the  case,  George 

Patterson,  the  owner  of  the  brig,  and  part 
owner  of  the  cargo,  was,  during  and  by  reason  of  his  stay  in 
Guadaloupe  (an  enemy's  territory;,  liable  to  be  treated  as  an 
enemy  to  Gre;it  Britain  by  those  acting  under  its  authority; 
and^  of  course,  that  hin  property,  sent  out  from  Guadaloupe 
and  seized  by  a  British  cruiser  while  he  remained  in  that 
island,  was  by  the  law  of  nations  rightfully  subject  to  con- 
demnation as  prize. 

"  The  facts  are  these: 

"William  and  George  Patterson  (the  claimants)  were  citi- 
zens of  the  United  States  and  partners  in  trade,  resident  and 
carrying  on  business  at  Baltimore.  The  brigantine  Betsey  was 
the  sole  proi)erty  of  George  Patterson.  She  sailed  from  Balti 
more  for  the  West  Indies  on  the  IDth  December  1793  with  a 
cargo  of  flour,  butter,  and  specie,  belonging  jointly  to  the  said 
partners.  George  Patterson  sailed  in  her  as  owner  and  super- 
cargo. The  vessel  proceeded  to  Guadaloupe  (her  port  of 
destination),  where  she  arrived  the  8th  of  January  following, 
and  there  delivered  her  cargo  to  the  said  George  Patterson. 
The  cargo  (at  least  the  provision  part  of  it)  was  taken  from 
him  by  the  administration  of  the  island  by  force,  with  a  pro- 
viso of  payment  of  its  value.  He  loaded  on  board  the  said 
brig  a  return  cargo,  the  produce  of  the  island,  and  destined 
her  therewith  to  Baltimore,  remaining  himself  at  the  said 
island,  and  she  accordingly  sailed  from  Guadaloupe  on  the 
18th  of  Marchy  bound  on  her  said  intended  voyage,  in  the  pros- 
ecution whereof  she  was,  on  the  20th  of  the  same  month  (two 
days  after  her  departure  from  the  island),  met  with  and  taken 
as  prize  by  the  British  private  sloop  of  war  Agenoria.  It 
ap])ears  by  the  evidence  found  on  board  the  brig  that  George 
Patterson  had  no  intention  of  settling  at  Guadaloupe,  that  his 
stay  was  nicant  to  be  for  a  short  time  (only  until  the  Betsey 
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should  return  with  another  cargo),  that  his  views  were  to 
obtain  from  the  administration  of  the  island  payment  for  car- 
goes which  they  had  taken  from  him  and  his  partner,  and, 
while  he  stayed,  to  manage  the  affairs  of  the  concern,  and 
conduct  the  lawful  trade  in  which  it  was  engaged  to  the  best 
advantage.  No  act  is  proved  to  have  been  done  or  contem- 
plated by  him  inconsistent  with  his  neutral  character  and 
duties. 

"  The  allegation  that  when  he  went  to  Guadaloupe  it  wa^  in 
a  state  of  blockade  (an  assumed  fact  upon  which  the  condemna- 
tion at  Bermudas  appears  to  have  been  founded)  is  admitted 
to  be  false.  The  suggestion  that  during  his  stay  in  the  island 
it  was  notoriously  expected  to  he  blockaded  is  unsupported  by 
the  shadow  of  evidence,  and  if  it  were  proved,  it  would  be 
idle  and  iiiconsequential.  It  can  not  be  necessai-y  to  argue 
that  the  expectation  of  a  blockade  does  not  render  provisions 
contraband,  or  in  any  shape  interfere  with  the  freedom  of 
neutral  commerce.  We  are  all  agreed  that  there  can  not  be  a 
constructive  blockade  to  the  prejudice  of  the  trade  with  neu- 
trals; and  after  this  concession,  it  would  be  absurd  to  waste 
time  in  showing  that  the  mere  expectation  of  a  blockade  (when 
none  exists  in  fact  or  can  be  made  out  constructively)  is  not 
entitled  to  have  that  effect. 

"  His  sending  to  America  for  another  cargo  of  flour,  after 
the  administration  of  the  island  had  taken  the  *  Betsey^ s^  cargo  by 
force^  was  not  the  act  of  an  enemy  to  Great  Britain,  but  strictly 
lawful  for  him  to  do  as  a  neutral.  Is  he  to  be  called  an  enemy 
to  Great  Britain  because  he  did  not  petulantly  resent  the 
infringement  of  his  rights  by  a  colonial  government  of  France! 
And  is  he  to  be  subjected  to  plunder,  without  retribution,  by 
British  cruisers,  because  a  Guadaloupe  administration  having 
seized  his  property  under  a  promise  of  adequate  compensation, 
he  has  thought  proper  to  submit  to  this  wrong,  and  even  to 
hazard  a  repetition  of  it! 

^^  If  he  chose  to  act  thus  in  the  expectation  of  that  profit 
which  is  the  object  of  trade,  what  right  has  Great  Britain  to 
complain!  The  administration  took  his  property,  not  theirs, 
and  if  he  discovered  it  to  be  more  prudent  to  be  silent  on  the 
subject,  to  wait  for  the  promised  payment,  and  even  to  imi>ort 
another  cargo  similar  to  the  former  while  he  was  so  waiting, 
under  a  risk  of  similar  violation,  he  has  neither  done  nor 
intended  anything  injurious  to  Great  Britain,  provided  the 
cargo  imported  or  to  be  imported  was  such  as  the  law  of 
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nations  did  not  prohibit.  If  the  reverse  of  this  doctrine  were 
trae,  I  do  not  know  that  the  citizens  of  the  United  States 
coald,  siuce  the  year  1795;  be  at  liberty  to  bring  provisions  to 
Great  Britain  without  becoming  enemies  to  France.  For  dur- 
ing that  year  the  government  of  this  country  went  far  beyond 
the  administration  of  Guadaioupe  in  seizing  and  appropriating 
the  provision  cargoes  of  American  citizens.  In  a  word,  the 
views  with  which  George  Patterson  went  to  and  remained  at 
Guadaioupe  were  fair  and  warrantable.  The  trade  he  was 
prosecuting  was  not  forbidden.  His  conduct  while  in  the 
island  was  in  all  respects  such  as  the  law  of  nations  allows 
and  prescribes  to  neutrals;  his  stay  there  was  intended  to  be, 
and  in  fact  was,  temporary;  he  did  not  become  an  inhabitant 
of  the  island,  but  was  a  mere  sojourner  in  it  for  special  limited 
purposes,  lawful  in  their  nature.  Still,  however,  it  is  said  that 
his  residence  there,  such  as  it  was,  made  him  under  aU  the  cir- 
cumiftances  the  enemy  of  Great  Britain. 

"  In  order  that  I  may  be  distinctly  comprehended  in  what  I 
have  to  urge  against  the  above  opinion,  I  will  begin  with  stat- 
ing that  I  understand  the  law  of  nations,  as  applicable  to 
this  question,  to  be  as  follows  : 

"  Neutral  stangers  who  settle  or,  in  other  words,  take  up  a 
fixed  residence  for  permanent  purposes,  however  lawful  they 
may  be,  in  the  territory  of  a  belligerent  nation,  j^a^rante  bello^ 
and  thereby  become  united  to,  and  sub  modo  citizens  or  sub- 
jects of  it,  are  liable  to  be  treated  as  enemies  by  the  opposite 
belligerent;  but  neutral  strangers  who  merely  pass  or  sojourn 
in  the  territory  of  a  belligerent  nation  for  the  management  of 
their  affairs,  or  in  the  quality  of  travelers,  or  for  any  other 
lawful  temporary  object,  not  hostile  to  the  opposite  belligerent, 
are  not  so  liable  to  be  treated. 

"  From  Vattel  abundant  sanction  is  derived  to  this  distinc- 
tion. (Vattel,  B.  l,ch.  XIX.)  In  sees.  212  and  213  of  this  chap- 
ter the  author  treats  of  the  citizens  and  natives  of  a  country, 
and  of  its  inhabitants,  as  distinguished  from  citizens,  who  are 
in  some  sort  blended  with  the  society  into  which  they  have 
entered,  and  these,  again,  he  afterward  distinguishes  from 
temporary  sojourners,  in  the  predicament  of  Mr.  Patterson. 

"  Sec.  213.  *  The  inhabitants,  as  distinguished  from  citizens^ 
are  strangers  who  are  permitted  to  settle  and  stay  in  a  country. 
Bound  by  their  residence  to  the  society,  they  are  subject  to  the 
laws  of  the  state  while  they  reside  there,  and  they  are  obliged 
to  defend  itj  because,'  etc. 


Digitized  by  VjOOQ  IC 


LOSS   OF   NATIONAL   PROTECTION.  2841 

*'The  actual  inhabit  ants  j  tlien,  here  meant  by  Yattel,  are 
sach  as  are  in  some  degree  incorporated  with  the  nation  and 
are  liable  to  the  duties  [of]  citizenship,  although  not  enjoying  all 
its  advantikges.  Such  inhabitants  have  doubtless  the  qualities 
of  enemies,  in  respect  of  a  nation  at  war  with  that  in  which 
they  reside,  because  they  have  voluntarily  united  themselves  to 
the  enemies  of  that  nation,  subjected  themselves  to  their  con- 
trol, bound  themselves  to  defend  their  interest  during  their 
stay,  adopted  their  prejudices  and  their  enmities,  and,  in  short, 
acquired  in  their  country  a  citizenship  complete  as  to  duties 
though  not  so  as  to  privileges.  Thus  the  same  author  says,  in 
sec.  215  of  the  above  chapter,  speaking  of  a  man  who  has 
left  his  own  country:  *If  he  has  fixed  his  abode  in  a  foreign 
country,  he  is  become  a  member  of  another  society,  at  least  as 
a  per[)etual  inhabitant,  etc.' 

"  But  how  is  it  with  sojourners,  whom  Vattel  distinguishes 
from  inhabitants  f 

"Vattel,  B.  2,  ch.  8,  sec.  99:  *We  have  already  treated 
(B.  1,  ch.  XIX.  already  quoted)  of  the  inhabitants  or  of  the 
men  who  reside  in  a  country  where  they  are  not  citizens.  We 
shall  only  treat  of  the  strangers  who  pass  or  sojourn  in  a  coun- 
try/or the  manag&tnent  of  their  affairs,  or  in  the  quality  of  mere 
travelers.' 

"  Sec.  101  (speaking  of  such  sojourners).  '  But  even  in  the 
countries  where  every  stranger  freely  enters,  the  sovereign  is 
supposed  to  allow  him  access  only  upon  the  tacit  condition 
that  he  be  subject  to  the  laws;  I  mean  the  general  laws  made 
to  maintain  good  order,  and  which  have  no  relation  to  the  title  of 
citizen  or  subject  of  the  state? 

"Seo.  105  (same  subject).  ^Fiorn  a  sense  of  gratitude  for 
the  protection  granted  him,  and  the  other  advantages  he  en- 
joys, the  stranger  ought  not  to  confine  himself  to  the  resi)ect 
due  to  the  laws  of  the  country ;  he  ought  to  assist  it  upon  occa- 
sion and  to  contribute  to  its  defense  as  much  as  his  being  a  cit- 
izen of  another  state  may  permit  him.  But  nothing  hinders  his 
defending  it  A^aAust  pirates  and  robbers,  against  the  ravages  of 
an  inundation,  or  the  devastations  of  fire.' 

"  The  author  in  this  place  evidently  supposes  that  (although 
in  the  case  of  an  inhabitant  or  fixed  resident  every  duty  of  a  citi- 
zen is  on  such  inhabitant  while  he  continues  so)  there  is  no 
obligation  upon  a  sojourner  or  temiK>rary  resident  to  assist  in 
defending  the  country  in  a  solemn  war,  and  of  course  that 
there  is  no  obligation  upon  him  inimical  to  the  nation  with 
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which  that  country  is  in  a  state  of  hostility.    But  in  see.  106 
he  is  still  more  explicit. 

^'Seo.  106.  <  Indeed  he  can  not  be  subject  to  the  taxes 
which  have  only  a  relation  to  the  citizens^  but  he  ought  to  con- 
tribute his  share  to  all  the  others.  Being  exempted  from  serv- 
ing in  the  militia  and  from  the  tribute  destined  for  the  support  of 
the  rights  of  the  nation^  he  will  pay  the  duties  imposed  on  pro- 
visions, merchandise,  etc.,  and  in  a  word,  everything  which  has 
only  a  relation  to  his  residence  in  the  country  and  the  affairs 
which  brought  him  thither.^  Thus,  then,  it  is  obvious  that  a 
neutral  who  sojourns  in  one  of  the  countries  at  war  for  the  pur- 
pose of  managing  his  affairs  and  doe^  not  become  a  settler  in 
or  inhabitant  of  the  country  can  not  by  reason  of  such  sojourn- 
ing be  considered  as  having  subjected  himself  to  any  obliga- 
tion injurious  to  the  opposite  belligerent,  as  having  associated 
himself  with  its  enemy,  or  as  having  lost  the  purity  of  his  orig- 
inal neutral  character.  It  appears  that,  notwithstanding  such 
sojourning,  be  continues  under  the  pressure  of  all  his  former 
duties  as  a  neutral  and  acquires  none  tbat  are  inconsistent 
with  them. 

<^To  call  such  a  man  an  enemy  is  to  do  violence  to  common 
sense. 

"Sec.  107  (same  subject).  *The  citizen  or  subject  of  a  state 
who  absents  himself  for  a  time^  without  any  intention  to  abandon 
the  society  of  which  he  is  a  member^  does  not  lose  his  privilege 
by  bis  absence;  he  preserves  his  rights  and  remains  bound  by 
the  same  obligations.  Being  received  in  a  foreign  country  m 
virtue  of  the  natural  society,  etc.,  he  ought  to  be  considered 
there  as  a  member  of  his  own  nation  and  treated  a^  suchj 

"The  nation,  then,  with  whom  a  neutral  sojourns  is,  by  the 
law  of  nations,  to  consider  and  treat  him  as  a  member  of  his 
own  country.  It  can  not  compel  him  to  assist  it  in  its  hostile 
efforts  against  its  enemy,  or  even  in  its  defense  against  that 
enemy.  He  continues,  notwithstanding  his  residence,  to  every 
purpose  of  the  war,  offensive  or  defensive,  as  much  a  neutral 
as  if  he  was  still  in  his  own  country;  and  yet  it  is  imagined 
that  the  opposite  power  at  war  may,  merely  on  the  ground  of 
his  residence^  which  does  not  alter  his  character  and  is  in  no 
resi)ect  unlawful,  consider  and  treat  him  as  an  enemy.  Why 
is  it,  then,  that  neutral  goods  found  in  an  enemy's  territory 
are  not  liable  to  confiscation  if  the  quality  of  the  place  where  a 
neutral  shall  himself  be  found  attaches  itself  thus  powerfully 
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to  bimf  If  this  doctrine  against  wbicb  I  am  now  contending 
were  true,  the  converse  of  it  would  be  also  true.  Ifplaocy  and 
not  character  J  is  to  fix  a  man  friend  or  enemy,  an  enemy  would 
cease  to  be  so  as  soon  as  be  quitted  tbe  territory  of  bis  nation. 
Surely  tbe  character  of  enemy  may  be  thrown  off  by  the  same 
means  by  which  it  may  be  acquired,  where  parallel  means  are 
pra  ticable.  But  enemies  continue  such,  says  Vattel  (B.  3, 
ch.  5,  sect.  71),  wheresoever  they  may  happen  to  be.  *The 
place  of  abode  is  of  no  account.  It  is  the  political  ties  which 
determine  the  quality.' 

"  Here,  then,  is  the  true  criterion  by  which  friend  or  enemy 
is  to  be  ascertained.  Tii^  political  ties,  not  the  locus  quo,  desig- 
nate the  quality.  Has  the  party  duties  upon  him  in  favor  of 
one  of  the  belligerents  against  the  other,  which,  if  called  into 
action,  would  be  hostile  in  their  effects!  If  he  has,  no  matter 
in  what  part  of  the  world  he  shall  be  found,  he  is  an  enemy. 
If  he  ha^  noty  you  can  not  treat  him  as  an  enemy  without 
trampling  on  the  laws  of  nations,  although  you  should  find 
him  in  the  heart  of  tbe  country  with  which  you  are  at  war.^ 

"  I  have  already  shown  that  a  sojourner  in  a  country  with 
temporary  views,  or  one  who  has  not  in  fact  settled  in  it, 
has  no  such  political  ties  to  that  country  as  to  make  him  an 
enemy  to  those  with  whom  it  may  be  in  a  state  of  hostility  j 
that  his  duties  do  not  point  to  the  annoyance  of  any  nation, 
and  that  the  obligations  which  bind  him  are  as  perfectly  neu- 
tral as  those  he  brought  along  with  him. 

"  The  foregoing  observations  are  confirmed  by  Burlamaqui's 
principles  of  political  law,  pa.  281,  sec.  6.  ^As  to  strangers, 
those  who  settle  in  the  enemy's  country,  after  a  war  is  begun 
of  which  they  had  previous  notice,  may  justly  be  looked  upon 
as  enemies.' 

**Page  299:  *It  is  also  certain  that  in  order  to  appropriate 
a  thing  by  the  right  of  war,  it  must  belong  to  the  enemy ;  for 
things  belonging  to  people  who  are  neither  his  subjects,  nor 
€mimated  tcith  the  same  spirit.  a«  he  against  us,  can  not  be  taken 
by  the  right  of  war,  even  though,  etc' 

"  By  settlers  in  a  country,  it  will  not  be  imagined  that  those 
are  meant  who  sojourn  in  it  with  temporary  views,  and  who 
come  without  any  intention  of  abandoning  their  own  country, 
or  becoming  inhabitants  of  another.    In  the  description  of 

'  *'ThiB  is  npon  a  sapposition  that  he  does  no  act  hostile  in  its  nature,  as 
in  the  case  of  Mr.  Patterson.'' 
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*  those  who  are  animated  with  the  same  spirit  against  us '  it  will 
not  be  supposed  that  those  are  included  who,  with  a  complete 
neutral  character  and  with  every  neutral  obligation  upon  them, 
go  for  a  time  into  the  belligerent  country  on  a  lawful  errand, 
having  no  relation  to  hostility,  and  while  there  take  no  im- 
proper part  in  the  national  quarrel,  but  confine  themselves  to 
the  object  which  brought  them  thither,  who  bind  themselves 
by  no  ties  to  the  nation,  in  whose  territory  they  are,  at  variance 
with  those  which  marked  and  constituted  their  neutrality,  and 
who  continue  as  free  from  any  duties,  adversary  to  either  of 
the  contending  powers,  as  if  they  had  remained  at  home.  It 
is  plain  that  Burlamaqui's  meaning  is  the  same  with  that  of 
Vattel.  By  settlers^  he  intends  those  whom  Vattel  calls  inhoM- 
tantSj  who  may  fairly  be  presumed  to  be  animated  with  the  spirit 
of  the  nation  with  whom  they  have  permanently  mingled,  to 
whose  interests  they  have  joined  their  own,  and  under  whose 
subjection  they  have  placed  themselves.  Such  may  be  said  to 
make  common  cause  with  the  nation  and  to  adopt  its  quarrel. 
Thus  far  the  doctrine  may  justly  be  carried;  but  when  a  neu- 
tral trader  goes  into  an  enemy's  territory  for  a  few  weeks  to 
conduct  a  legal  trade,  to  call  in  precarious  debts,  or  to  do 
any  other  act  connected  with  a  commerce  which  no  law  con- 
demns, when,  daring  his  stay,  he  does  nothing  to  make  com- 
mon cause  with  the  enemy,  or  to  evidence  his  intention  of 
espousing  its  quarrel,  it  is  so  manifestly  unreasonable  to  call 
him  an  enemy  upon  such  a  foundation  that  no  argument  can 
lend  even  a  color  to  it. 

"Lee  on  Captures,  pa.  65,  gives  us  his  opinion  on  this  sub- 
ject precisely  in  the  words  of  Burlamaqui,  and  accounts  no 
strangers  as  enemies  bat  such  as  settle  in  the  enemy's  country. 

"The  following  is  copied  from  a  manuscript  note  of  Lord 
Camden's  opinion  in  two  of  the  St.  Eustatius  Cases  (Rarmonie 
and  Jaeohns  Joannes)  heard  on  the  10th  of  February  1785,  put 
into  my  hands  by  a  respectable  gentleman  in  the  profession. 

"  If  a  man  went  into  a  foreign  country,  upon  a  visit,  to  travel 
for  his  health,  to  settle  a  particular  business,  or  the  like — of 
such  persons  so  temporarily  residing,  he  thought  it  would  be 
hard  to  seize  upon  their  goods;  that  a  residence  attended 
with  these  circumstances  ought  not  to  be  considered  as  a  per- 
manent residence. 

"In  applying  the  evidence  and  the  law  to  the  resident  for- 
eigners in  St.  Eustatius,  he  said:  ^In  every  point  of  view  they 
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ought  to  be  deemed  resident  subjects.  Their  persons,  their  lives, 
their  industry,  were  employed  for  the  benefit  of  the  state  under 
whose  protection  they  lived;  and  if  war  broke  out,  they  con- 
tinuing, they  paid  their  proportion  of  taxes,  imposts,  and  the 
like  equally  with  natural-born  subjects,  and  no  doubt  come 
within  that  description.' 

"The  note  concludes  with  stating,  ^That  the  goods  in  both 
ships,  viz,  the  Harmonie  and  Jacobus  Joannes  were  condemned, 
except  those  belonging  to  Erntz,  upon  the  ground  of  permanent 
residence  or  inhabitancy  of  the  owners  in  an  enemy's  territory.' 

"  The  ground  upon  which  the  property  of  Ernst  was  excepted 
from  the  condemnation,  is  stated  in  the  note  to  be  Hhat  he  was 
an  occasional  resident  at  Amsterdam,^ 

"It  is  evident  from  this  opinion  of  Lord  Oamden  that  he 
did  not  consider  a  temporary  sojourner  in  an  enemy's  country 
as  the  proper  object  of  hostility,  but  that  he  rested  his 
decision  wholly  on  the  fact  of  permanent  inhabitancy — a  fixed 
and  settled  residence.  Such  was  the  doctrine  in  this  country 
formerly,  and  if  it  has  been  changed  it  will  not  be  easy  to 
prove  that  the  change  is  justified  by  the  laws  of  nations. 
Even  the  form  of  the  commission  of  reprisals  issued  by  this 
country  during  its  present  and  former  wars  concurs  to  estab- 
lish the  distinction  with  which  I  set  out.  It  gives  authority 
to  seize  property  belonging  to  France  or  to  any  persons,  being 
subjects  of  France,  or  inhabiting  within  any  of  the  territories 
of  France.  Such,  also,  is  the  language  of  the  different  prize 
acts.  We  have  seen  in  Vattel  the  true  nature  of  an  inhabit- 
antj  and  it  can  not  be  pretended  that  a  temporary  sojourner 
does,  even  in  common  parlance,  come  within  the  meaning  of 
that  term. 

"  The  only  authority  which  has  been  mentioned  at  the  board, 
as  opposed  to  the  principles  I  have  endeavored  to  establish, 
is  a  passage  in  Grotius,  B.  3,  ch.  4,  sec.  G. 

"For  an  answer  at  large  to  this  authority  I  shall  content 
myself  with  referring  to  the  written  opinion  of  Mr,  Gore.  I 
am  induced  to  this  because,  in  the  written  opinion  of  one  of 
the  British  commissioners  lately  filed,  that  authority,  though 
originally  relied  upon  to  prove  that  any  person  found  or  being 
in  an  enemy's  territory  was  absolutely  liable  to  be  treated  as 
an  enemy,  is  used  for  a  different  and  a  less  extensive  purpose, 
meeting  my  approbation. 

"  Upon  the  whole  I  take  it  to  be  clear  that,  upon  the  footing 
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of  residence,  George  Patterson's  property  was  not  liable  to 
condemnation. 

^<It  would  not  be  proper,  however,  to  dismiss  tbe  question 
without  noticing  the  particular  manner  in  which  one  of  the 
commissioners  in  his  written  opinion  sustains  the  condemna- 
tion of  George  Patterson's  property.  The  argument  stands 
thus:  All  persons  who  are  within  the  enemy's  territory  are 
prima  facie  to  be  considered  as  enemies  and  liable  to  hostil- 
ities. (Grotius.)  George  Patterson,  being  at  Guadaloupe  at 
the  time  of  the  capture,  of  course  came  within  this  rule,  and 
to  extricate  himself  from  it  it  was  incumbent  on  him  to  show 
'That  he  was  there  acting  in  a  manner  perfectly  consistent 
with  the  strict  duty  of  a  neutral.  The  burthen  of  proof  was 
upon  him.'  It  is  then  supposed  and  attempted  to  be  shown 
that  he  has  failed  in  this  proof.  Even  if  it  be  admitted  that 
the  above  rule  is  a  sound  one,  and  I  am  not  disposed  to  ques- 
tion it,  the  application  of  it  is  certainly  exceptionable.  To 
extricate  himself  from  the  operation  of  such  a  rule,  it  would 
only  be  incumbent  on  Mr,  Patterson  to  prove  himself  an 
American  citizen.  The  fact  being  established  (as  it  was  by  all 
the  evidences  found  on  board  the  brig)  the  neutrality  of  his 
character  stood  free  from  the  presumption  against  it,  arising 
solely  from  the  place  in  which  he  happened  to  be.  The  burthen 
of  the  proof  would  then  be  transferred  from  him  to  the  captors. 

^^By  showing  that  he  was  a  citizen  of  the  United  States  he 
showed  that  he  was  no  enemy  to  Great  Britain,  and  if  the 
captors  desired  to  defeat  the  effect  of  that  evidence,  it  was  in- 
dispensable for  them  to  go  further  than  barely  to  prove  that 
he  teas  in  an  enemy^s  country^  which  in  itself  w^A  not  at  all  in- 
consistent with  the  neutral  quality  attached  to  his  citizenship  of 
a  friendly  nation.  Until  they  showed  that  he  had  done  some 
act  by  which  he  had  forfeited  the  friendly  character  which  all 
the  ship's  papers  proved  him  to  possess,  that  friendly  character 
was  entitled  to  protect  him.  They  did  not  prove  such  an  act 
by  merely  showing  that  he  had  gone  to  Guadaloupe  a  few  days 
or  weeks  before  the  capture  on  a  commercial  errand,  -and  had 
at  the  time  of  the  capture  remained  there  two  days  after  the 
sailing  of  the  vessel  of  which  he  was  supercargo,  since  all  this 
it  was  perfectly  lawfril  for  him  as  a  neutral  to  do.  They  did 
not  prove  such  an  act  in  any  way.  Neither  his  actual  stay  in 
the  island  from  the  time  of  the  brig's  departure  to  the  time  of 
the  capture  (two  days)  nor  the  stay  he  intended  to  make;  as 
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declared  by  one  of  his  letters  (until  the  brig  should  return 
with  another  cargo),  can  be  said  to  come  up  to  the  idea  of  a 
permanent  residence^  let  such  stay  be  coupled  with  what  lawful 
acts  it  may,  so  as  upon  the  footing  of  inhabitancy  to  make  him 
an  enemy  to  Great  Britain.  It  can  not  be  pretended  that 
while  at  Guadaloupe  he  did  any  act  not  permitted  to  a  neutral 
by  the  law  of  nations.  On  the  contrary,  it  may  be  confidently 
asserted  that  he  did  nothing  inconsistent  with  the  strict  duty  of 
a  neutraL  His  object  in  remaining  at  the  island  was  mani- 
festly to  procure  payment  of  what  was  due  to  him  from  the 
administration,  and  while  so  employed,  to  make  such  mercan- 
tile profit  by  conducting  the  usual  trade  of  the  partnership  as 
might  be  practicable.  That  the  island  wanted  provisions  is 
probable,  and  that  he  wished  to  have  an  opportunity  of  sup- 
plying it  not  only  on  account  of  the  price  of  flour,  but  also  on 
account  of  the  profit  to  be  made  by  a  return  cargo  is  certain, 
but  it  was  strictly  consistent  with  his- duty  as  a  neutral  to  do 
BO.  In  short,  he  was  neither  an  enemy  by  residence  nor  by 
reason  of  any  conduct  unlawful  to  a  neutral." 

Opinion  of  Pinkney,  commiasioner,  July  1,  1797,  case  of  the  BeUey, 
Furlong,  master ;  Article  VIII.  of  the  treaty  between  the  United  States 
and  Great  Britain  of  November  19,  1794. 

"The  question  which  arose  respecting  our 

Caaeof  the  "Betsey,"  jurisdiction  or  right  to  entertain  this  case  hav- 

Furlong,  master:  i,jg   ij^^^  determined  in  the  affirmative  by 

SnmibniL**  Fifth  ^  majority  of  the  board,  I  shall  enter  into 

Gommissumer.       ^^  argument  on  that  subject,  but  content 

myself  with  expressing  my  entire  assent  to 

that  determination. 

"But  since  there  is  a  difference  of  opinion  as  to  the  merits 
of  the  case,  it  is  my  duty  to  state  the  reasons  which  influence 
mine. 

"Three  principal  points  have  been  urged  against  the  claim- 
ants in  various  stages  of  the  proceedings:  First,  that  the 
trade  from  the  United  States  of  America  to  the  French  posses- 
sions in  the  West  Indies  was  illegal;  second,  that  the  island 
of  Guadaloupe  was  in  a  state  of  blockade;  and  third,  that 
William  and  George  Patterson,  the  owners  of  the  vessel  and 
cargo,  were  natural-born  subjects  of  Great  Britain,  and  not 
citizens  of  the  United  States  of  America;  and  further,  that 
George  Patterson  was  an  inhabitant  of  the  enemy's  country, 
"It  is  not  merely  held  by  the  American  Government  that 
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the  trade  carried  on  by  its  citizens  to  the  possessions  of  France 
in  the  West  Indies  was  consistent  with  the  law  of  nations 
and  with  the  duties  of  neutrality,  but  such,  also,  is  the  sense 
entertained  on  this  subject  by  the  Government  of  Great  Brit- 
ain and  expressed  by  the  decisions  of  its  supreme  tribunal  of 
appeal  in  matters  of  prize. 

''The  doctrine  of  constructive  blockade  is  also  not  merely 
objected  to  and  opposed  by  the  oiije  nation,  but  likewise  disa- 
vowed by  the  same  high  authority  of  the  other,  and  it  is  in  full 
proof  before  us  that  both  William  and  George  Patterson  are 
and  have  been,  ever  since  the  American  Revolution,  citizens  of 
the  United  States.  To  the  two  former  points  it  is  therefore 
unnecessary  to  speak,  as  also  to  so  much  of  the  third  as  relates 
to  the  citizenship  of  the  Messrs.  Patterson.  I  shall  therefore 
confine  my  attention  to  the  inhabitancy  of  George  Patterson  in 
the  enemy's  country. 

"It  appears  from  the  papers  before  the  board  that  the  Betsey 
arrived  at  Guadaloupe  with  a  cargo  of  provisions  on  the  8th 
of  January  1794;  that  George  Patterson,  owner  of  the  vessel 
and  of  part  of  the  cargo,  was  on  board  in  the  character  of  super- 
caorgo;  that  difficulties  arose  in  disposing  of  the  cargo,  which 
was  at  length  forcibly  taken  possession  of  by  the  government 
of  the  island ;  that  after  considerable  delay  a  quantity  of  sugar, 
etc.,  was  received  in  part  payment,  laden  on  board  the  brig, 
and  dispatched  for  Baltimore.  Thus  far  it  can  not  be  pre- 
tended that  George  Patterson  was  an  inhabitant  of  the  enemy's 
country,  for,  the  trade  in  which  he  was  engaged  being  lawful, 
it  follows  that  all  the  usual  means  of  carrying  it  on  were  also 
lawful;  of  those  usual  means  the  supercargo  was  one,  he  being 
by  the  nature  of  the  character  as  much  attached  to  the  cargo 
as  the  master  or  mate  is  to  the  vessel. 

"It  appears  that  the  vessel  sailed  from  Guadaloupe  on  her 
return  to*  Baltimore  on  the  18th  of  March,  that  she  was  cap- 
tured on  the  20th  of  the  same  month  and  condemned  as  being 
enemy's  property. 

"It  appears,  also,  that  George  did  not  embark  on  board  the 
brig,  in  his  character  of  supercargo,  to  return  to  America,  but 
that  he  sent  her  away  and  lemained  himself  on  the  island  of 
Guadaloupe,  and  it  is  this  remaining  in  the  enemy's  country, 
intra  fines  hostiles^  which  is  understood  to  have  given  to  him 
the  quality  of  an  inhabitant,  and  to  have  rendered  that  prop- 
erty, every  transaction  relating  to  which  was  legal,  even  in  the 
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understanding  of  the  captor's  courts,  until  the  vessel  sailed, 
illegal  the  moment  after,  hostile  and  subject  to  confiscation. 

^<To  support  this  doctrine  of  inhabitancy,  and  the  conse- 
quences deduced  from  it,  a  passage  of  Grotius  is  quoted,  a 
writer  who  is  doubtless  entitled  to  very  high  respect,  but 
whose  meaning  in  this  passage  is  conveyed  in  very  general 
terms. 

"The  words  are  ^Late  autem  patet  hoc  jus  licentiae  (hostis- 
interficiendi):  nam  primum  non  eos  tantum  comprehendit,  qui 
actu  ipso  arma  gerunt,  aut  qui  bellum  moventis  subditi  sunt,  sed 
omnes  etiam  qui  intra  fines  sunt  hostiles.'  B.  3,  C.  4,  S.  6.  In 
a  following  section  he  goes  on  to  say,  ^Geterum  ut  ad  rem 
redeam,  quam  late  licentia  ista  se  protendat  vel  hinc  intelli- 
gitur,  quod  infantium  quoque  ac  feminarum  caedes  impune 
habetur,  et  isto  belli  jure  comprehenditur.'  And  again,  <Ne 
captivi  quidem  ab  hac  licentia  exemti.'    (Sees.  9  and  10.) 

"This  passage  is  thus  applied  to  the  case  before  us;  if  all 
those  who  are  < intra  fines  hostiles'  have  thereby  so  far  acquired 
the  character  of  enemies  as  that  we  have  a  right  to  kill  them, 
a  fortiori  must  we  have  also  a  right  of  seizing  their  property 
and  condemning  it  as  belonging  to  an  enemy. 

"  Vattel,  speaking  on  this  subject  (the  right  of  killing  an 
enemy),  says:  *  Hence  the  right  of  killing  an  enemy  in  a  just 
war  is  derived,  when  their  resiatance  can  not  be  nuppresned. 
When  they  are  not  to  be  reduced  by  milder  methods,  there  is 
a  right  of  taking  away  their  lives.'  (B.  3,  G.  8,  S.  139.)  <But 
the  very  manner  by  which  this  right  of  killing  enemies  is 
proved  points  out  also  the  limits  of  this  right;  on  an  enemy's 
submitting  and  giving  up  his  arms,  we  can  not  with  justice 
take  away  his  life.'  (lb.  S.  140.)  '  Women,  children,  the  sick, 
and  the  aged  are  among  the  number  of  enemies,  but  these  are 
enemies  who  make  no  resistance,  and  consequently  give  us 
no  right  to  treat  their  persons  ill,  or  use  any  violence  against 
them,  much  less  to  take  atcay  their  lives;  this  is  so  plain  a  maxim 
of  justice  and  humanity  that  at  present  every  nation  in  the 
least  civilized  acquiesces  in  it.'  (lb.  S.  145.)  'As  soon  as  your 
enemy  has  laid  down  his  arms  and  surrendered  his  person 
you  have  no  further  right  over  his  life,  unless  he  should  give 
you  that  right  by  some  new  crime,  or  had  before  committed 
against  you  some  crime  deserving  death.  Therefore  it  was  a 
dreadful  error  of  antiquity — a  most  unjust  and  savage  claim — 
to  assume  a  right  of  putting  a  prisoner  of  war  to  death.'  (lb. 
S.  149.) 
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"This  language  of  Vattel  is  not  only  consistent  with  the 
feelings  of  humanity  and  calculated  to  soften  the  horrors  of 
war;  not  only  conformable  to  the  first  principles  of  reason  and 
justice  and  to  the  nature  and  mutual  relations  of  man,  but  it 
is  also  sanctioned  by  the  practice  of  all  the  modern  civilized 
nations.    In  ancient  Greece  and  Rome  it  was  indeed  law^I 
and  customary  to  sell  prisoners  of  war,  but  such  conduct  now 
is  universally  regarded  as  a  distinguishing  characteristic  of 
savage  and  barbarous  nations.    It  was,  also,  then  allowed  to 
slaughter  indiscriminately  all  those  who  were  found  in  an 
enemy's  city  taken  by  storm,  but  scarce  an  instance  of  this 
kind  occurs  in  the  history  of  Europe  during  the  two  last  cen- 
turies, and  the  few  which  have  occurred  are  spoken  of  with 
abhorrence.    We  have,  indeed,  in  our  time,  heard  of  the  mas- 
sacre at  Ismael,  but  who  will' justify  it!    This  might  be  saffi- 
cient  to  show  that  the  general  expression  of  Grotius  in  this 
passage  is  not  understood  to  be  true,  literally  in  its  full 
extent  and  without  exception;  but  I  beg  leave  to  add  that  a 
positive  exception  doubtless  takes  place  in  favor  of  ambassa- 
dors and  all  public  ministers,  who,  though  residing  intra  fines 
hostiles^  are  surely  not  among  those  who  may  be  lawfully 
killed  or  otherwise  treated  as  enemies;  and  I  will  further 
observe  that  the  sense  of  officers  of  the  British  Government 
has  been  often  and  explicitly  declared  to  differ  widely  from 
this  doctrine,  particularly  in  the  case  of  neutral  persons  found 
on  the  island  of  Martinico  at  the  time  of  its  capture  during 
the  present  war.     Far  from   anyone  supposing  that  there 
existed  a  right  to  kill  the  neutral  persons  so  found  intra  fines 
hostiles,  they  were  not  even  treated  as  prisoners  of  war.    The 
same  was  the  case  at  the  capture  of  Guadaloupe,  and  if  that 
event  had  taken  place  while  George  Patterson  was  there,  I 
doubt  whether  there  could  have  been  found  a  single  soldier  or 
seaman  among  the  victors  who  would  have  supposed  that  he 
had  a  right  to  kill  him  unless  he  met  him  in  arms.    Shall  we 
then  regard  as  sanctioned  by  the  law  of  nations  an  act  from 
which  the  feelings  of  a  private  soldier  would  revolt!    One 
exception  to  his  rule  is  indeed  admitted  by  Grotius  himself  in 
favor  of  those  who  are  found  in  the  enemy's  country  at  the 
breaking  out  of  the  war,  and  to  these  he  allows  time  to  depart. 

"  We  find,  then,  that  this  principle,  as  laid  down  by  the  vener- 
able author,  is  not  absolute  and  without  exception.  All  those 
cases  where  the  operation  of  the  rule  would  not  consist  with 
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equity,  justice,  and  reason,  which  are  the  true  foundations  of  the 
law  of  nations,  must  stand  as  exceptions,  and  it  is  proper  now  to 
examine  whether  the  application  of  the  rule  to  the  case  before 
us  be  consistent  with  our  sense  of  those  fundamental  prin- 
ciples. 

"Why  did  George  Patterson  remain  on  the  island  of  Guada- 
loupe  after  the  vessel  of  which  he  was  supercargo  had  sailed! 
It  appears  from  the  papers  before  us  that  the  cargo  over  which 
it  was  his  duty  to  watch  was  forcibly  seized  and  taken  from 
him  by  the  government  of  the  island;  it  appears  that  the 
property  now  in  question,  laden  on  board  the  Betsey^  was  re- 
ceived after  considerable  diflBculty  and  delay  in  part  payment 
for  the  outward  cargo  which  had  been  so  seized,  and  that  a 
part  was  still  unpaid  when  the  Betsey  sailed.  In  such  circum- 
stances what  was  proper  and  wise  to  be  done  by  the  super- 
cargo! He  could  no  longer  remain  with  the  entire  object  of 
his  charge,  which  was  thus  divided,  unless  he  were  to  add  to  the 
inconveniences  already  suffered  from  a  forcible  detention  of 
the  property,  by  the  act  of  the  government  for  a  considerable 
time,  by  voluntarily  detaining  the  Betsey^  after  she  was  laden, 
for  a  further  indefinite  time,  and  until  he  should  receive  the 
sum  remaining  due  from  a  military  power  over  which  he  could 
have  no  possible  control.  Such  a  step  would  have  been  con- 
trary to  common  sense.  With  which  portion  of  the  property, 
then,  was  it  wise  and  right  to  remain!  With  that  which,  be- 
ing on  board  a  neutral  vessel,  under  the  care  of  a  neutral 
captain  and  crew,  in  whom  he  had  confidence,  and  protected 
by  regular  papers,  he  must  have  regarded  as  secure  from  all 
dangers  but  those  of  the  seas!  Or  ought  he  to  remain  with 
that  which^  being  in  the  possession  of  a  military  power,  in 
times  of  much  irregularity  and  confusion,  he  could  not  have 
considered  as  being  in  a  state  of  security!  I  trust  that  every 
merchant  and  every  unprejudiced  man  would  have  determined 
as  Mr.  Patterson  did — to  send  away  the  vessel  with  what  he 
had  secured,  under  the  care  of  his  captain,  and  to  remain 
himself,  and  continue  his  efforts  for  the  recovery  and  security 
of  the  remainder. 

"  Thus  far  I  can  see  Mr.  Patterson  in  no  other  light  than  as 
a  stranger  detained  in  the  enemy's  country  by  the  necessity 
of  his  affairs.  But  let  us  trace  his  situation  still  further.  We 
find  him  remaining  in  Guadaloupe,  in  the  expectation  of  receiv- 
ing from  the  Government  a  further  quantity  of  sugar,  coffee. 
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etc.,  to  balauce  the  account,  in  payment  for  the  cargo  which 
had  been  seized.  What  was  to  be  done  with  this  sugar,  etc, 
being  received!  It  must  be  removed,  for  we  can  not  suppose 
or  expect  that  he  should  suffer  it  to  remain  on  the  island; 
and  how  was  he  to  move  it?  By  chartering  a  vessel  for  the 
purpose?  Perhaps  this  was  not  to  be  done  in  the  actual  cir- 
cumstances, or,  if  practicable,  it  might  be  so  only  on  dis- 
advantageous terms,  and  in  that  case  why  should  he  not 
employ  his  own  vessel;  why  not  order  her  to  return t  And 
since  the  trade  was  lawful,  why  order  her  out  in  ballast? 
Why  not  order  her  to  bring  another  cargo  of  any  salable 
article  not  contraband?  I  shall  here  be  told  that  among  the 
papers  before  us  there  is  a  letter  from  George  Patterson  to  his 
brother  in  Baltimore,  requesting  him  to  send  the  vessel  imme- 
diately back  with  another  cargo  of  provisions;  and  I  may  be 
told  that  this  act  in  a  man  who,  knowing  the  want  of  pro- 
visions in  Guadaloupe,  must  also  have  known  from  public  and 
general  report  that  the  British  admiral  intended  very  soon 
to  blockade  and  attack  the  island,  was  an  act  of  hostility. 
There  is  such  a  letter,  but  I  must  be  permitted  to  doubt  the 
consequences  drawn  from  it.  We  are  to  recollect  that,  the 
trade  from  America  to  the  French  islands  being  lawful,  there 
could  be  no  illegality,  even  much  less  any  hostility,  in  order- 
ing another  cargo  of  flour  to  Guadaloupe,  or  any  other  French 
island  not  actually  blockaded  or  invested.  We  must  reflect 
that  no  man  is  under  any  legal  obligation  to  regulate  his 
affairs  by  public  report — that  the  very  notoriety  of  the  inten- 
tion to  blockade  and  attack,  presumed  in  this  case,  would  nat- 
urally have  led  a  man  in  any  degree  conversant  with  the 
history  of  military  enterprises  to  believe  that  Guadaloupe  was 
not  the  island  against  which  an  expedition  was  really  medi 
tated,for  it  seldom  happens  that  a  military  commander  suffers 
the  enemy  to  be  truly  informed  by  public  report  of  the  precise 
point  of  intended  attack,  the  real  plan  of  his  operations.  We 
are  to  reflect,  also,  that  an  intended  blockade,  known  only  by 
public  report,  is  more  ridiculous  than  a  constructive  one.  No 
one  doubts  but  this  vessel  and  cargo,  if  taken  in  the  act  of 
entering  or  attempting  to  enter  a  port  actually  blockaded, 
would  have  been  justly  condemned;  and  if  the  capture  had 
taken  place  under  such  circumstances,  I  trust  we  should  not 
have  seen  the  claimants  before  this  board. 

"  Hitherto,  then,  we  do  not  find  any  act  done,  or  any  inten- 
tion expressed,  which  stamps  Mr.  Patterson  with  the  character 


Digitized  by  VjOOQ  IC 


LOSS   OF   NATIONAL   PROTECTION.  2853 

of  an  enemy  to  Great  Britain,  nor  do  we  find  any  privileges  en- 
joyed which  mark  bim  as  havlDg  assumed  the  character  of  a  sub- 
ject or  even  of  an  inhabitant  of  France.  Can  he  be  considered 
as  haviug  his  domicil  at  Guadaloupef  Yattel  defines  the 
domicil  to  be  the  habitation  'fixed  in  any  place,  with  an 
inteuion  of  always  staying  there;  a  man  does  not  then  estab- 
lish his  domicil  in  any  place  unless  he  makes  sufficiently 
known  his  intention  of  fixing  there,  either  tacitly,  or  by  express 
declaration.' 

"The  letter  to  his  brother,  spoken  of  above,  explains  to  us 
fully  what  were  the  intentions  of  George  Patterson  in  remain- 
ing intra  fines  hostiles.  After  stating  the  vexations  he  had 
met  in  the  island,  he  requests  his  brother  to  send  the  Betsey 
back  immediately,  and  far  from  intimating  any  intention  to 
abandon  the  society  of  which  he  was  a  member,'  or  any  idea 
of  establishing  himself  in  Guadaloupe,  for  the  purpose  of  gen- 
eral and  permanent  commerce,  he  goes  on  to  declare  expressly 
his  intention  of  returning  to  Baltimore  in  the  brig,  as  soon  as 
he  shall  have  collected  at  Guadaloupe  and  secured  the  prop- 
erty which  was  there  at  hazard,  and  there  is  another  paper 
before  us,  which  proves  that  this  intention  soon  was  really  and 
actually  carried  into  execution ;  for  we  have  his  deposition,  bear- 
ing date  in  Baltimore  a  few  months  after  this  transaction.  If, 
contrary  to  what  is  thus  proved,  we  knew  him  to  have  written 
letters  of  advice  to  his  friends  and  correspondents  announ- 
cing his  intention  of  residing  in  the  island  for  the  purpose  of 
general  and  permanent  commerce,  and  requesting  their  com- 
missions or  ottering  his  services;  if  we  knew  that  he  had 
taken  a  house,  warehouses,  or  counting  house,  or  formed  that 
sort  of  establishment  of  clerks,  etc.,  etc.,  which  is  necessary 
to  a  merchant  employed  in  the  general  transactions  of  trade, 
he  might  have  been  said  to  have  established  his  domicil, 
although  he  might  not  have  declared  his  intention  of  staying 
there  always'^  and  in  the  opinion  of  most  writers  the  i)roperty 
of  a  man  who  had  so  far  identified  himself  with  the  enemy  and 
mingled  his  interest  and  prosperity  with  theirs  would  have  been 
liable  to  confiscation.  But  Mr.  Patterson  did  none  of  these 
things.  Whether  we  consider  the  acts  proved  to  have  been 
done,  or  the  intentions  which  we  know  to  have  been  expressed, 
we  see  in  him  a  stranger,  coming  into  the  enemy's  country  on 
a  lawful  business,  invested  with  an  acknowledged  lawful  char- 
acter— without  any  original  intention,  expressed  or  suspected, 
5627— Vol.  3 46 
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of  remaiuing  intra  fines  hostiles — involved  in  difficulties  by  an 
act  of  violence  of  the  government  of  the  place,  necessarily 
detained  by  the  consequences  of  this  act  of  violence,  declariug 
his  intention  to  quit  the  country  as  soon  as  he  can  extricate 
himself  and  his  property  from  the  difficulties  in  which  he  was 
thus  involved,  engaging  in  the  mean  time  in  no  general  mer 
cantile  transaction,  but  merely  taking  such  measures  as  pru- 
dence dictated,  and  such  as  were  consistent  with  the  law  of  na- 
tions, and  the  acknowledged  duties  of  a  neutral,  for  withdraw- 
ing himself  and  his  property  as  soon  as  possible. 

^^  Surely  circumstances  like  these  form  an  exception  to  the 
doctrine  of  Grotius,  which  reason,  equity,  and  justice  must 
approve.  A  man  so  situated  can  not  be  regarded  as  an  enemy 
without  doing  violence  to  all  those  principles.  I  might  go  on 
to  quote  Vattel,  Book  1,  C.  19,  S.  212  and  213,  and  Book  2, 
0. 8,  S.  99, 107, 108,  etc.,  on  the  distinction  of  characters  which 
strangers  may  assume  by  residing  or  sojourning  in  foreign 
countries,  but  it  is  useless  to  enlarge, 

"This  doctrine  of  the  inhabitancy  of  Mr.  Patterson  in  the 
enemy's  country  is  the  only  ground  of  the  sentence  given 
against  the  property  in  question  that  appears  to  me  to  have 
any  pretense  to  solidity,  and  this  does  not,  to  my  mind,  bear 
the  test  of  examination.  It  is,  therefore,  n>y  opinion  that  the 
claim  and  complaint  of  the  memorialist  in  this  case  are  well 
founded,  and  that  therefore  full  and  adequate  compensation 
ought  to  be  made  by  the  British  Government  for  all  the  losses 
and  damages  which  have  been  sustained  by  the  claimants, 
William  and  George  Patterson,  in  consequepce  of  the  capture 
and  condemnation  of  the  Betsey — Furlong,  master — and  her 
cargo." 

Trumbnll,  fifth  commissioner,  April  11,  1797;  case  of  the  Betsey^FnT- 
long,  master — Article  VII.  of  the  treaty  between  the  irnited  States  and 
Great  Britain  of  November  19,  1794. 

*' Several   members  of  the  board  have  re- 
CaM  of  the  ♦'Betsey,"  corded  their  opinions,  not  only  on  the  prelimi- 
itoorit*  ^i^on  ^^^^  question  which  arose  in  this  case  as  to 
ofSir  JohnNichoii.  ^^^  construction  of  the  treaty,  but  also  on  the 
merits  of  the  claimants'  demand  of  compen- 
sation.   They  have  not  only  recorded  the  general  grounds  of 
their  opinions,  but  have  discussed  at  length  several  of  the 
topics  that  were  either  contained  in  the  printed  cases  and 
other  proceedings  or  mentioned  at  the  board  in  the  course  of 
the  inquiry.     Lest  from  this  latter  circumstance  it  should  be 
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inferred  that  those  topics  formed  the  priDcipal  grounds  of  mj 
decisioii,  I  feel  myself  called  upon  to  state  in  writing  the  rea- 
sons of  my  ultimate  opinion  on  the  merits  of  the  case. 

^'At  the  same  time  I  take  the  opportunity  of  declaring  that 
it  is  not  my  present  intention  again  to  resort  to  this  measure, 
not  thinking  that  the  duty  I  have  undertaken  calls  for  it. 

"  Upon  the  construction  of  the  treaty  as  to  the  extent  of  the 
powers  given  to  the  commissioners,  it  might  be  questioned  how 
far  the  decision  of  thel)oard  was  binding  on  the  high  contracting 
parties.  The  decision  might  be  revised  and  the  reasons  of 
each  member  might  be  required  to  appear.  I  therefore  recorded 
mine.  But  upon  the  merits  of  the  claims  and  the  amount  of 
compensation,  the  treaty  has  expressly  declared  the  decision 
of  the  majority  of  the  board  to  be  final  and  conclusive. 

"It  would  be  extremely  inconvenient,  if  not  altogether  in- 
compatible with  my  professional  engagements,  to  state  my 
opinion  in  writing  on  the  merits  of  each  case. 

"It  is  probable  that  those  who  shall  chance  to  read  the 
reasons  which  may  be  hereafter  recorded  in  other  cases  by 
members  of  the  board,  and  who  shall  find  certain  positions 
very  ably  controverted  in  those  reasons,  may  infer  that  a  difi'er- 
ence  of  opinion  in  other  members  was  wholly  or  principally 
founded  on  those  positions,  notwithstanding  in  truth  they 
might  not  materially  or  even  in  any  degree  weigh  in  their  final 
judgment.  I  must  submit  in  future  cases  to  be  exposed  to 
such  erroneous  inferences. 

"  In  what  I  am  about  to  state  it  is  not  my  intention  to  com- 
bat any  of  the  positions  laid  down  in  the  opinions  in  writing 
delivered  by  other  members,  however  decided  my  dissent  may 
be  from  several  of  them.  Much  less  shall  I  examine  any 
loose  observations  in  the  printed  cases  or  proceedings,  or  which 
may  have  dropped  at  the  board  in  the  course  of  an  unreserved 
discussion  of  the  merits  of  the  claim.  I  shall  content  myself 
with  stating  briefly  what  was  my  own  final  impression  of  the 
case,  leaving  undisturbed  those  reasons  which  have  governed 
other  gentlemen  in  their  decision. 

"  It  appears  unnecessary  again  to  state  minutely  the  circum- 
stances of  the  case;  they  will  be  found  in  the  proceedings  and 
in  the  opinions  of  other  members. 

"The  first  and  principal  consideration  is  in  respect  to  the 
compensation  claimed  on  behalf  of  George  Patterson,  the  pro- 
prietor of  the  vessel,  and  of  a  moiety  of  the  cargo. 

"George  Patterson  was  a  citizen  of  America.    He  went  on 
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board  the  Betsey  to  the  French  island  of  Guadaloupe  several 
months  after  the  existence  of  open  war  between  Great  Britain 
and  France,  disposed  of  his  cargo  there,  dispatched  the  vessel 
to  America  with  the  (present)  return  cargo,  and  with  instrac- 
tions  to  bring  back  another  cargo  to  Guadaloni>e. 

"George  Patterson  remained  behind  at  Guadaloupe  and  was 
resident  there  at  the  time  of  the  capture  in  question. 

"All  persons  who  are  within  the  enemy's  territory  Skve  prima 
facie  to  be  considered  as  enemies  and  are  liable  to  hostility. 
(Grotius.) 

"But  a  person  within  the  enemy's  territory  is  excepted  from 
hostility  if  it  can  be  shown  that  he  was  a  neutral  and  was 
there  for  an  occasional  purpose  and  not  engaged  in  any  trans- 
actions connected  with  the  operations  of  war.  A  neutral  loust 
cautiously  abstain  from  interposing  in  the  war.  To  prove  this, 
no  authority  is  necessary  to  be  referred  to.  He  is  not  at  lib- 
erty to  do  all  acts  with  the  same  unguarded  freedom  as  in  time 
of  peace.  If  a  neutral  has  rights,  he  has  also  duties.  George  . 
Patterson's  right  to  compensation  depends,  then,  in  my  opin- 
ion, on  his  having  shown  that,  notwithstanding  he  was  at 
Guadaloupe  at  the  time  of  capture  of  his  vessel  and  property, 
still  he  was  there,  acting  in  a  manner  perfectly  consistent  with 
the  strict  duty  of  a  neutral.  The  burthen  of  proof  lies  upon 
him.    Prima  facie  he  was  an  enemy ;  he  must  exculpate  himself. 

"  He  carried  to  Guadaloupe  a  cargo  of  provisions.  This  was 
not  illegal.  His  cargo,  though  brought  there  for  sale,  was 
forcibly  purchased  from  him  by  the  governing  powers  of  the 
island,  a  circumstance  from  which  he  would  naturally  infer 
that  provisions  were  at  that  time  necessaiy  to  the  military 
operations  of  the  island. 

"  It  was  a  matter  of  public  notoriety  that  a  British  arma- 
ment of  considerable  force  was  at  that  time  acting  in  the  West 
Indies  for  the  conquest  of  the  French  islands. 

"  Martinique,  a  neighboring  island,  was  at  that  time  invaded. 

"  The  attack  of  Guadaloupe  was  at  that  time  expected. 

"  George  Patterson,  though  his  outward  cargo  was  disposed 
of  and  a  return  cargo  of  greater  value  purchased,  thought 
proper  to  separate  himself  from  his  vessel,  to  dispatch  her  to 
America,  and  voluntarily  to  remain  at  this  critical  period  at 
Guadaloupe,  liable  to  be  called  upon  to  do  military  duty  and 
to  act  in  common  with  the  other  inhabitants  in  defense  of  the 
island. 
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"  He  did  not  remain  there  to  withdraw  his  property  or  from 
apprehension  of  danger  to  it,  for  he  sent  to  America  for 
another  cargo  of  provisions,  which,  from  what  he  had  already 
experienced,  he  must  well  know  were  highly  necessary  to  the 
defense  of  the  place.  His  instructions  were  that  the  vessel 
should  return  with  these  provisions  with  all  possible  speed. 

"Whether  all  this  was  done  with  an  intention  of  aiding  and 
adhering  to  the  enemy  and  of  interposing  in  the  war,  or  merely 
for  a  mercantile  profit,  is  not  material  to  be  proved.  A  neutral 
who  supplies  the  enemy  with  contraband  probably  has  profit 
only  in  view. 

"  The  board  is  not  called  upon  to  lay  down  general  rules  or 
to  define  abstract  principles,  but  only  to  decide  on  the  merits 
of  the  claim  under  all  its  accompanying  circumstances.  It 
may  be  extremely  difficult  to  define  precisely  what  residence 
in  a  belligerent  country  in  its  nature  and  duration  shall  be 
permitted  to  a  neutral,  or  what  acts  amount  to  an  interposition 
ill  the  war,  and  although  I  feel  the  present  case  to  be  by  no 
means  clear  of  doubt  and  difficulty,  yet,  under  all  the  circum- 
stances taken  together,  I  am  of  opinion  that  George  Patterson, 
voluntarily  staying  at  Guadaloupe  at  the  particular  period  in 
question  and  acting  in  the  manner  before  stated,  was  not  ex- 
cepted from  hostility,  and  is  not  entitled  to  compensation  for 
the  loss  of  his  property  engaged  in  that  transaction  and  taken 
during  the  time  he  so  continued  at  Guadaloupe. 

"  Mr.  William  Patterson  was  owner  of  the  other  moiety  of 
the  cargo.  He  remained  in  America,  and  was  not  otherwise 
engaged  in  the  transactions  of  George  Patterson  or  responsible 
for  his  acts  than  as  being  his  partner  in  trade. 

"Having  very  maturely  considered  the  case  of  this  claimant, 
and  with  all  that  deference  and  respect  which  is  justly  due  to 
the  decision  of  a  very  exalted  tribunal,  but  being  bound  (if 
that  decision  is  not  conclusive)  to  decide  ultimately  upon  my 
own  conscientious  judgment,  I  can  not  but  concur  with  the 
majority  of  the  board  in  thinking  that  William  Patterson  is 
entitled  to  compensation." 

Nicholl,  commissioner,  case  of  the  Betsey— TuTlougy  master — Article  VII., 
treaty  between  the  United  States  and  Great  Britain  of  November  19, 1794. 
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CHAPTER  LVII. 

ACTS  OF  AUTHORITIES. 
1.  Who  may  be  Considered  A3  "Authorities." 

Dr.  John  Baldwin,  a  citizen  of  the  United 
Aotsof defacto Author- g^g^^gg^  ^^3  engaged  in  mercantile  and  other 
ities:  Dr.  Baldwin's  ^^.^^.^^  .^  ^j^^  State  of  Oaxaca,  in  Mexico,  and 
Tehnantepac  Claun.  ' 

owned  lands  and  mills  there.    In  the  summer 

of  1833  he  set  out  for  the  city  of  Oaxaca  with  various  articles 
of  merchandise,  worth  about  JSjOOO.  He  ascended  the  River 
Goazacoalcos  to  Limnapa,  a  place  of  debarkation,  and  from 
thence  proceeded  to  Tehuantepec  for  the  purpose  of  obtaining 
mules  to  transport  his  merchandise  to  Oaxaca. 

On  the  21st  of  May  1833,  after  his  arrival  at  Tehuantepec,  a 
complaint  was  made  against  him  by  one  Gonzales,  a  revenue 
officer,  to  the  effect  that  he  had  exported  six  bales  of  cochineal 
without  having  paid  the  duties  on  it,  which  amounted  to  $200. 
On  the  23d  of  May  this  complaint  was  submitted  to  Jos^  Flores 
Marques,  judge  of  first  instance,  who  issued  an  order  to  the 
justices  of  the  peace  of  the  villages  through  which  Baldwin 
might  pfws,  to  seize  his  person  and  property  and  retain  enough 
of  the  latter  to  secure  the  fine  of  $200  to  Gonzales.  Subse- 
quently the  justice  of  the  peace  of  Petapa  informed  the  judge 
that  Gonzales  had  seized  and  embargoed  for  his  own  use  two 
of  Dr.  Baldwin's  mules.  It  seems  that  Marques  also  undertook 
to  make  a  more  general  investigation  of  Baldwin's  conduct,  on 
accusations  brought  by  Gonzales,  and  examined  several 
witnesses. 

In  June  1833  a  political  disturbance  took  place  in  Tehuan- 
tepec, where  a  body  was  formed  called  the  central  junta,  which 
appointed  a  person  named  Vera  to  take  the  place  of  Marques  as 
judge  of  first  instance.  This  junta  instituted  a  government, 
appointed  civil  officers,  had  a  military  force  under  its  command, 
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and  administered  affairs  in  that  part  of  the  country.  On  the 
13th  of  August  1833  Vera  took  cognizance  of  the  case  com- 
menced before  Marques,  and  he  subsequently  gave  orders  for 
the  restoration  of  such  of  Dr.  Baldwin's  effects  as  had  been 
seized,  and  for  the  prosecution  of  the  suit  against  him  requir- 
ing liim  to  give  security  for  the  final  judgment;  but  in  the 
course  of  the  proceedings  Dr.  Baldwin  was  arrested  and  thrown 
into  prison.  After  ten  days'  confinement  he  made  his  e8cai>e. 
But  he  was  stripped  of  his  property,  for,  although  restitution 
of  it  was  ordered,  but  a  small  part  was  ever  returned  to  him. 

While  the  wrongfulness  of  the  proceedings 
Poeitiaa  of  tiie  Men-  against  Dr.  Baldwin  was  admitted,  the  Mexican 
can  Ck>iiLiiiusio]ien.  ' 

commissioners  contended   that   the  Mexican 

Government  was  not  liable,  as  he  was  imprisoned  and  despoiled 
of  his  goods  in  consequence  of  the  order  given  by  the  intrusive 
magistrate  Vera,  appointed  by  the  intrusive  government  of  the 
central  junta,  for  whose  proceedings  Mexico  was  not  liable. 

The  American  commissioners  answered  that 
AnsweroftheAmeri.^^^  evidence  before  the  board  showed  that 
can  Commissioiien. 

Vera  was  acting  in  a  judicial  capacity,  for  the 

benefit  of  the  political  community  in  which  he  exercised  his 
functions;  that  the  prosecution  was  on  a  charge  of  violating  a 
public  law  regulating  custom-house  duties,  and  that  the  goods 
of  Baldwin  were  ostensibly  taken  to  cover  the  results  of  the  suit 
against  him ;  that  Gonzales,  who,  as  a  custom-house  officer  be- 
fore the  existence  of  the  central  junta,  made  the  charge  of  smug- 
gling against  Baldwin,  and  caused  the  legitimate  judge, 
Marques,  to  issue  orders  for  the  seizure  of  his  person  and 
effects,  conducted,  as  a  member  of  and  secretary  of  the  junta,  the 
proceedings  before  the  intrusive  judge.  Vera,  and  procured  the 
actual  imprisonment  of  Baldwin  and  the  confiscation  of  his  pro- 
perty;  that  the  same  Gonzales,  in  another  official  capacity,  after 
the  junta's  government  was  overthrown,  ordered  and  directed 
the  successor  of  Vera  to  go  on  with  the  suit;  that  this  suit  was 
carried  through  the  subordinate  tribunals  to  the  highest  court 
in  the  State  of  Oaxaca,  and  thence  sent  back  through  the  same 
course  to  the  court  of  original  jurisdiction ;  that  at  the  close  of 
these  proceedings  a  judgment  of  acquittal  and  restoration  was 
pronounced ;  and  that  in  the  final  decree  it  was  distinctly  stated 
that  Baldwin  had  been  illegally  and  causelessly  prosecuted; 
that  the  evidence  did  not  justify  the  proceedings  against 
him;  that  the  prosecution  was  the  result  of  the  fault  of  the 
government  officials,  and  that  if  bis  property  could  not  be  re- 
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stored  be  was  entitled  to  the  value  of  it  and  to  damages  for 
the  injuries  be  bad  sustained. 

The  American  commissioners  laid  it  down  as  a  general 
principle  that  every  political  society  is  responsible  for  the  acts 
of  wrong  and  outrage  inflicted  by  its  rulers  on  the  citizens  of 
any  x>olitical  society  in  amity  with  it.  They  contiCnded  that  if 
the  injury  was  inflicted  by  the  civil  power  de  facto  of  the 
country,  that  power  was  bound  to  repair  it,  and  that  if  it 
failed  to  do  so  the  obligation  to  make  reparation  devolved 
upon  the  succeeding  rulers  and  government.  In  this  relation 
they  referred  to  the  assumption  of  liability  by  the  Bourbon 
dynasty  for  the  acts  of  the  Napoleonic  regime;  to  the  liability 
of  the  kingdom  of  Naples  for  the  acts  of  Murat,  who  was 
installed  by  Napoleon  and  regarded  in  Naples  as  an  usurper, 
and  to  the  liability  of  the  Government  of  Portugal  for  the  acts 
of  the  government  of  Don  Miguel.  In  this  relation  the 
American  commissioners  said : 

"  It  is  not  denied  that  Baldwin  is  entitled  to  redress,  but  it 
is  alleged  that  the  acts  of  injury  complained  of  were  done  by 
persons  not  acting  under  legal  authority;  that  these  persons 
are  therefore  merely  private  wrongdoers,  and  that  they,  and 
not  the  government  of  the  country,  are  responsible  for  the 
injuries  inflicted.  If  the  facts  in  the  case  warranted  the  posi- 
tion that  these  i)eraons  had  no  pretext  for  exercising  the 
functions  of  civil  officers  and  had  assumed  official  characters 
for  the  purpose  and  as  the  means  of  plundering  the  property 
and  committing  outrage  upon  the  persons  of  citizens  and  for- 
eigners, and  the  government  had  at  once  interposed  its  au- 
thority, put  an  end  to  their  proceedings,  and  punished  the 
aggression  with  proper  severity,  it  might  with  more  plausibility 
be  contended  that  it  could  not  be  held  responsible  for  their 
acts.  But  such  are  not  the  facts  in  this  case.  The  central 
junta  of  Tehuant<?pec  was  an  organized  government,  exercis- 
ing the  full  powers  of  government,  and,  so  far  as  appears,  in- 
tending bona  fide  to  establish  an  enduring  government.  The 
standard  they  raised  was  the  standard  of  centralism  in  oppo- 
sition to  that  of  federalism.  The  system  of  government  they 
advocated  and  attempted  to  uphold  was  that  which  was  sub- 
sequently approved  by  the  people  of  Mexico  and  established 
throughout  the  whole  country — that  which  now  prevails.  The 
present  authorities  of  Mexico  have  never  treated  the  members 
of  this  junta  as  lawless  insurgents  deserving  punishment,  but 
on  the  contrary  have  commended  their  conduct  on  this  occa- 
sion and  bestowed  on  some  of  them  high  official  station.  It 
is  declared  in  the  report  of  Juan  Yera,  the  judge  of  the  origi- 
nal court  at  Tehuantepec,  dated  in  1835,  that  Immoteo  Gon- 
zales, who  instituted  the  proceedings  against  Baldwin,  '  bad 
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commended  himself  to  the  supreme  government  of  the  free 
State  of  Oaxaca  by  demonstrating  his  zeal  for  the  revenues  of 
the  State,'  by  the  part  he  took  in  these  very  proceedings  in 
Baldwin's  case.  He  occupied  official  station  not  only  before 
and  during  the  existence  of  the  junta,  but  held  the  station  of 
administrator  of  the  city  immediately  after  the  suppression  of 
that  body.  *  *  *  In  January  1835  Juan  Jos^  Salinas,  a 
member  of  the  central  junta,  which  is  now  represented  as  an 
insurgent  body,  was  governor  of  the  department  of  Tehuan- 
tepec.'' 

The  American  commissioners  adverted  to  the  fact  that  on 
September  13, 1833,  when  Vera  pronounced  sentence  confiscat- 
ing Baldwin's  effects,  the  government  of  the  junta  of  Tehuan- 
tepec  was  for  the  time  the  government  de  facto  and  in  full 
possession  of  the  civil  power  of  the  country;  and  they  referred 
to  Article  XIV.  of  the  treaty  between  the  United  States  and 
Mexico  of  April  5,  1831,  by  which  the  contracting  parties 
agreed  to  give  to  each  other's  citizens  "special  protection." 
They  argued  that  if  Mexico  permitted  a  civil  power  to  arise  in 
any  of  her  provinces  and  exercise  for  a  time  all  the  functions 
of  government,  and  in  the  exercise  of  authority  to  seize  and 
confiscate  the  property  of  an  American  citizen  and  imprison 
his  person  without  just  cause,  she  had  .violated  her  treaty 
obligations;  and  that  her  inability  to  keep  down  rebellion  in 
her  territory,  while  it  might  be  her  misfortune,  could  not  excuse 
the  nonfulfillment  of  her  contract.  They  further  contended 
that  Mexico  could  not  be  permitted  to  setup  want  of  authority 
in  Vera,  since  the  proceedings  were  begun  before  his  predeces- 
sor and  continued  before  his  successor,  and  were  never  dis- 
avowed; that  although  the  judge  who  succeeded  Vera  directed 
the  goods  to  be  released,  he  exacted  security  for  the  results  of 
the  suit  and  remitted  the  case  to  an  assessor,  who  reported 
that  Baldwin  ought  to  be  repossessed  of  his  property  and 
indemnified  for  his  injuries,  but  declared  that  as  the  goods  were 
taken  to  clothe  the  troops  of  the  junta,  the  national  treasury 
could  not  be  held  responsible. 

The  Mexican  commissioners  took  the  ground 

wiTiaabm^^^'  ^^^^'  ^P^^^  ^^™  ^^®  revolutionary  character  of 
the  junta,  the  Mexican  Government  was  fur- 
ther protected  by  an  act  of  February  22, 1832,  by  which  it  was 
provided  that,  in  case  of  rebellion  in  any  part  of  the  republic, 
those  who  withdrew  from  their  obedience  to  the  government 
should  be  responsible  severally  and  in  solidoy  in  their  indi- 
vidual property,  for  whatever  may  have  been  forcibly  taken  by 
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them. and  their  chiefs,  whether  it  belonged  to  individuals,  to 
corporations,  or  to  the  public  treasury,  and  that  they  should 
at  the  same  time  forfeit  their  honors  and  employments. 

The  American  commissioners  answered  that  the  Mexican 
Government,  having  engaged  to  afford  "special  protection" 
to  American  merchants  and  traders  in  its  territories,  could  not 
release  itself  from  the  obligation  by  a  municipal  regulation 
imposing  duties  on  particular  individuals.  They  further  de- 
clared that  the  relief  held  out  by  the  law  in  question  was 
wholly  illusory.  How,  they  asked,  could  an  injured  person 
obtain  redress  from  individuals  whom  the  power  of  the  govern- 
ment could  not  reduce  to  obedience?  So  long  as  the  rebel 
lions  power  continued,  relief  would  be  hopeless.  If  it  were 
subdued,  the  offenders  would  generally  be  treated  as  traitors, 
with  confiscation  of  property  and  perhaps  loss  of  life.  If,  on 
the  other  hand,  they  had  strength  to  make  a  composition  with 
the  government,  they  would  surely  be  able  to  defeat  the  efforts 
of  foreigners  to  obtain  indemnity  from  them. 

On  the  various  grounds  which  they  had  stated,  the  American 
commissioners  held  that  Baldwin  was  entitled,  for  expenses, 
loss  of  property,  the  breaking  up  of  his  business,  and  false 
imprisonment,  to  an  award  of  $24,414.75  as  principal,  with  in- 
terest on  various  items.  But  as  the  Mexican  commissioners 
took  a  contrary  view,  the  case  was  referred  to  the  umpire. 

The  umpire,  on  February  23, 1841,  made  an 

af'the*Um^r*^  interlocutory  report  in  which  he  stated  that 
the  facts  had  not  been  suf&ciently  established 
to  enable  him  to  render  a  final  judgment.  It  would  be  neces- 
sary to  determine  "  whether  the  movement  which  took  place 
in  1833  in  the  State  of  Oaxaca  had  the  character  of  a  revolu- 
tion or  that  of  a  rebellion,  whether,  consequently,  the  persons 
who  took  part  in  the  affair  of  Mr.  Baldwin  acted  as  authori- 
ties of  a  political  party  or  as  simple  individuals."  If  they 
acted  "  as  simple  individuals,"  it  would  *'  remain  to  ascertain 
whether  the  Mexican  Government  employed  all  the  means  in 
its  power  to  prevent  the  wrong  done  by  them."  The  umpire 
also  referred  to  various  matters  of  proof,  and  then  proceeding 
to  the  subject  of  damages,  said : 

"  The  American  commissioners  allow  Mr.  Baldwin  $12,000  as 
compensation  for  the  loss  of  his  time,  the  interruption  of  his 
business,  etc.,  etc.,  as  well  as  §3,000  as  damages  for  his  im- 
prisonment and  the  outrages  inflicted  on  his  person  and  his 
dignity,  and,  in  the  last  place,  $3,557.25  as  compensation  for 
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profits  which  he  lost,  in  their  opinion,  in  consequenoe  of  the 
seizure  of  his  effects.  In  order  to  decide  on  those  points,  it  is 
important  to  learn  what  are  the  principles  of  Mexican  law  rela- 
tive to  damages  due  for  torts  against  the  person  or  against  the 
property  of  another.  It  is  less  important  to  know  what  is  the 
opinion  on  this  subject  of  one  or  another  Mexican  jurisconsult, 
than  to  ascertain  what  rules  are  observed  in  that  regard  by  the 
Mexican  courts  of  justice  and  especially  by  the  supreme  courts. 
The  result  of  that  examination  will  serve  as  a  guide  for  the 
decision  of  the  claim  of  Mr.  Baldwin  touching  the  damages 
and  prejudices  suffered  by  him.  It  will  then  be  necessary  to 
prove  all  the  facts  on  which,  according  to  the  principles  of  Mexi- 
can law  (in  so  far  as  they  do  not  infringe  the  general  principles 
recognized  in  the  law  of  nations),  depends  the  question  of  the 
amount  of  damages,  whether  for  the  attacks  on  his  liberty  or 
for  the  seizure  ot  his  effects. 

"  As  to  the  gain  of  which  Mr.  Baldwin  states  that  he  was 
deprived  by  the  seizure  of  his  effects,  it  will  be  necessary  espe- 
cially to  examine  whether,  according  to  the  principles  of  Mexi- 
can law,  damages  in  respect  of  a  profit  of  which  the  injured 
individual  has  been  deprived  comprise  only  that  which  follows 
the  injury  directly  and  immediately.'' 

After  receiving  this  interlocutory  judgment, 
Fnrtter  Arguments  ^|^^  American  commissioners  addressed  to  the 
of  Coininisnoiien. 

umpire  an  argument  to  show  that  the  proceed- 
ings against  Baldwin  emanated  from  an  authority  admitted  to 
be  legal,  and  were  continued  by  a  political  party  not  only  then 
in  i>ower  in  good  faith,  but  also  using  it  in  the  name  and  for 
the  benefit  of  the  government  of  Mexico;  that  after  the  au- 
thority of  the  junta  was  ended,  some  of  its  members  continued 
in  office,  and  that  their  acts  under  the  intrusive  government 
were  approved,  commended,  and  actually  continued  by  their 
legitimate  successors. 

It  seems  that  the  central  junta  by  which  the  proceedings 
against  Baldwin  were  commenced,  of  which  junta  Gonzales, 
the  instigator  of  the  proceedings,  was  a  member  and  secretary, 
was  organized  as  early  as  June  1833  and  continued  to  exercise 
power  in  Tehuaiitepec,  without  any  effort  on  the  part  of  the 
tiovernment  of  Mexico  to  suppress  it,  till  the  following  Decem- 
ber. The  Mexican  commissioners  stated  in  their  report  that 
the  government  "made  the  revolutionary  junta  of  Tehuante- 
pec  submit  and  cease  from  their  political  errors  by  means  of 
an  amnesty,  but  without  prejudice  to  the  rights  of  a  third 
party,"  The  American  commissioners,  referring  to  this  argu- 
ment, declared  that  it  was  "inferable  from  the  manner  in  which 
it  (the  junta)  was  induced  to  cease  from  exercising  its  author- 
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ity,  and  from  the  subsequent  favors  shown  to  some  of  its  mem- 
bers, that  the  rule  of  the  junta  was  actually  tolerated  by  the 
government  of  the  republic.  She  used  no  force  to  suppress 
it;  she  did  not  treat  its  members  as  criminals;  she  took  some 
of  them  into  favor  and  confided  to  them  high  and  responsible 
stations." 

In  their  first  argument  the  Mexican  commissioners  said  that 
"the  directors  of  that  republic  [Mexico],  without  ceasing  to 
oppose  themselves  to  factions,  avail  themselves  of  every 
occasion  that  presents  itself  to  terminate  their  wars  through 
the  medium  of  [judicial]  conviction,  or  of  pardon  extended  to 
the  mutinous.  In  this  situation  the  Government  of  Mexico 
was  found  at  that  time.  It  made  the  revolutionary  junta  of 
Tehuantepec  submit  and  cease  from  their  political  errors  by 
means  of  an  amnesty,  without  prejudice  to  the  rights  of  a 
third  party;  and  as  the  effect  of  all  amnesties  is  to  restore  the 
individuals  whom  it  embraces  to  their  anterior  rights  and 
privileges,  those  to  whom  Baldwin  refers  retained  their  rights 
to  situations  and  places  of  honor  or  profit." 

Replying  to  this  argument,  the  American  commissioners 
said: 

"Viewing  this  case  in  all  its  aspects,  we  must  say  that  it 
seems  very  strange  to  us  that  it  should  be  pretended  that  the 
junta  of  Tehuau  tepee  was  not  a  political  authority  for  whose 
acts  while  it  continued  the  Mexican  Government  is  responsible. 
It  can  scarcely  be  called  a  rebellion  without  an  abuse  of  terms. 
A  body  of  men  organized  a  government  which  extends  over  an 
important  part  of  the  republic;  they  have  a  military  power  on 
foot  which  sustains  their  authority;  they  institute  courts  of 
justice  which  exercise  undisturbed  power;  they  organize  or 
rather  continue  on  its  former  footing  the  revenue  department, 
which  proceeds  to  collect  imposts  in  conformity  to  the  existing 
laws  of  Mexico — the  officers  are  commended  for  their  conduct; 
this  government  continues  for  many  months  and  we  hear  of 
no  attempt  by  the  government  of  the  country  to  put  it  down — 
of  no  military  force  sent  to  suppress  it;  but  when  it  does 
cease  the  very  persons  who  composed  what  is  now  called  a 
revolutionary  movement,  are  continued  in  office  and  high 
favor  by  the  authority  against  which  it  said  they  rebelled." 

The  American  commissioners  declared  that  it  was  not  pre- 
tended that  the  junta  acted  as  private  persons  or  for  any  per- 
sonal object,  and  that  if  it  were,  it  would  be  contradicted  by 
the  record. 

The  American  commissioners  further  maintained  that,  even 
assuming  that  the  Mexican  Government  was  unable  to  put 
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down  the  Junta  by  force,  it  was  still  responsible,  and  coold  not 
leave  the  injured  party  to  obtain  a  remedy  against  the  alleged 
usurpers.  The  "leaving  to  an  injured  party  a  remedy  he  can 
not  enforce,^  was,  they  declared,  "  much  the  same  as  leaving 
to  him  no  remedy  at  all.  Those  whom  the  government  were 
unwilling  or  too  weak  to  punish,  would  be  strong  enough  to 
resist  the  measures  which  a  foreigner  might  use  for  the  redress 
of  outrages  and  wrongs."  It  appeared,  indeed,  that  Baldwin 
attempted  to  secure  redress  from  Salinas,  one  of  the  junta  and 
one  of  his  persecutors,  who,  after  the  amnesty,  was  made  gov- 
ernor of  Tehuantepec.  Salinas  used  his  power  to  thwart  the 
process,  and  the  judge  who  had  issued  it  was  made  to  feel  his 
displeasure  and  was  even  assaulted  by  one  of  Salinas's  political 
allies.  Kecalling  in  this  relation  the  fact  that  the  law  of  1832 
provided  that  the  offending  individuals  should,  as  part  of  the 
judgment  against  them,  forfeit  their  honors  and  employments, 
the  American  commissioners  said : 

"  When  the  Mexican  Government  has  not  seen  fit  to  treat 
the  individuals  of  the  central  junta  as  rebels  and  to  punish 
them  as  such,  shall  it  require  of  a  foreigner  to  do  what  it  has 
not  done  or  could  not  do  itself  in  order  to  get  his  remedies  for 
injuries  and  outrages'?  Would  it  allow  a  foreigner  to  under- 
take to  stigmatize  the  members  of  this  junta  as  rebels,  and  that, 
too,  when  they  were  clothed  with  official  honors  and  exercis- 
ing high  functions!  Our  colleagues  admit  that  it  was  expedi- 
ent, if  not  necessary,  to  reduce  them  ^by  means  of  an  amnesty,' 
and  for  that  reason  they  were  taken  into  favor  and  intrusted 
with  office.  In  the  face  of  these  of  facts  it  would  have  been 
unbefitting — we  might  say  disrespectful — ^in  a  stranger  to  fix 
the  charge  of  rebellion  on  them.  If  the  government  would  have 
permitted  the  attempt,  the  individuals  concerned  would  not 
have  submitted  to  it.    This  was  proved  by  an  experiment." 

The  umpire,  after  further  consideration  of  the  case,  made  a 
formal  award  to  the  claimant  of  various  sums,  amounting, 
principal  and  interest,  to  $12,803.39. 

Dr.  John  Baldwin's  Tehuantepec  claim,  commission  under  the  conven- 
tion between  the  United  States  and  Mexico  of  April  11,  1839,  MSS.  Dept. 
of  State. 

In  1847,  during  the  war  between  the  United 
Tariff Dutle*  Imposed  States  and  Mexico,  the  Messrs.  McCalmont, 
by  a  BeUigerent;  Qreaves  &  Co.,  British  merchants  at  Vera 
mwttt^GreavM*  &  Cruz,  ordered  a  quantity  of  goods  from  Eng- 
c^,  land,  but,  owing  to  the  blockade  of  the  Mexi- 

can ports,  directed  them  to  be  sent  to  Havana, 
to  remain  there  till  the  Mexican  ports  should  be  opened.    On 
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the  capture  of  Vera  Cruz  by  the  United  States  forces,  Geueral 
Worth,  being  in  command  there,  under  date  of  March  31, 
1847,  opened  the  port  to  foreign  commerce  and  published  a 
tariff*,  by  which  the  same  duties  as  were  charged  in  the 
United  States  were  imposed  on  importations  -  at  Vera  Cruz, 
with  10  per  cent  ad  valorem  added.  This  tariff  appearing  to 
be  in  several  particulars  objectionable,  the  British  and  other 
foreign  merchants  at  Vera  Cruz  presented  a  memorial  on  the 
subject  to  Geueral  Worth,  who  in  consequence  modified  the 
duties.  On  the  strength  of  this  modified  tariff  the  claimants 
ordered  their  goods  to  be  sent  from  Havana  to  Vera  Cruz, 
where  they  arrived  on  the  20th  and  27th  of  May.  But  before 
their  arrival  a  new  tariff  was  received  from  the  government 
of  the  United  States  at  Washington  and  put  into  operation. 
In  this  new  tariff  the  duties  on  woolen  goods  were  higher,  but 
on  cotton  goods,  with  the  exception  of  one  particular  kind, 
were  lower  than  those  in  General  Worth's  modified  tariff.  As 
their  merchandise  contained  a  quantity  of  ^oolens  and  vari- 
ous kinds  of  cottons,  some  of  the  particular  kind  in  question, 
the  claimants,  before  its  arrival,  sent  representations  to  Wash- 
ington praying  for  modifications  of  the  new  tariff,  and  when 
their  merchandise  arrived  noted  protests  against  the  imposi- 
tion of  duties  upon  it  under  that  tariff'.  The  collector  agreed 
that  the  goods  might  remain  in  deposit  until  an  answer  to  the 
claimants'  representations  should  be  received  from  Washington. 
The  goods  so  remained  till  an  order  was  received  from  Wash- 
ington, under  date  of  June  10, 1847,  by  which  the  tariff  was 
again  altered  and  the  evils  which  had  formed  the  subject  of 
the  claimants'  representations  almost  entirely  removed.  But 
when  they  offered  to  pay  duties  according  to  the  schedule  of 
the  10th  of  June  they  were  informed  that  it  was  not  retro- 
active, and  were  required  to  pay  duties  according  to  the  first 
Washington  tariff,  which  was  in  force  when  the  goods  arrived. 
Theclaimants  were  thus  compelled  to  pay  on  woolens  $11,733.58, 
and  on  one  kind  of  cottons  $7,154.29,  more  than  could  have 
been  exacted  under  the  tariff*  of  the  10th  of  June.  A  claim 
for  the  refund  of  this  difference  having  been  made,  the  Gov- 
ernment of  the  United  States  refused  to  allow  it,  first,  on  the 
ground  that  a  similar  application  by  Baron  Gerolt,  the  Prus- 
sian minister,  in  behalf  of  German  merchants,  had  been  refused, 
and  second,  on  the  ground  that  the  tariff  of  June  10  was  not 
retroactive,  and  that  the  Secretary  of  the  Treasury  could  not 
remit  the  duties.    As  to  the  first  ground,  it  appeared  that 
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there  was  a  misunderstaDding,  since  tbe  German  merchants, 
in  behalf  of  whom  Baron  Gerolt  solicited  relief,  shipped  their 
goods  from  (lermany  for  Mexico  with  reference  to  the  Mexican 
tariff,  which  was  then  in  force,  and  which  was  much  higher 
than  the  United  States  tariff  under  which  they  actually  were 
required  to  pay  duty.  As  to  the  power  of  the  Secretary  of 
the  Treasury  to  remit  duties,  it  seemed  to  be  a  question  merely 
of  municipal  authority,  not  affecting  the  question  of  inter- 
national justice. 

The  claim  of  the  Messrs.  McCalmont,  Greaves  &  Co.,  as  it 
has  been  described,  came  before  the  commission  under  the 
convention  between  the  United  States  and  Great  Britain  of 
February  8,  1853,  and,  the  commissioners  differing,  it  was 
referred  to  the  umpire,  who  said : 

"  It  can  not  be  said  that  these  duties  were  not  levied  accord- 
ing to  law;  nevertheless,  as  the  modifications  in  the  tariff  were 
made  at  the  suggestion  of  the  claimants,  it  seems  a  hard  case 
that  they  should  be  the  only  parties  not  allowed  the  benefit 
of  the  alteration.  The  documents  appear  to  be  in  order,  and 
certified  by  F.  M.  Dimoiid,  collector. 

**lt  is  pretty  certain  that  the  authorities  at  Washington  did 
not  quite  understand  the  case,  or  I  think  they  would  have  al- 
lowed the  claimants  the  benefit  of  the  provisions  of  the  modi- 
fied tariff.  I  therefore  award  to  Messrs.  McCalmont,  Greaves 
&  Co.,  or  their  legal  representatives,  the  sum  of  $11,733.58  on 
the  loth  January  1855. 

"The  claim  for  $7,154.29,  for  overcharge  of  duties  on  cotton 
goods,  I  reject,  believing  it  not  right  to  select  a  particular  kind 
of  cotton  goods  from  a  large  invoice  on  which  to  make  a  claim, 
when  the  duties  on  the  other  portion  must  have  been  far  lower 
than  they  would  have  paid  under  the  Mexican  tariff. 

"  These  duties,  as  before  stated,  were  levied  in  conformity 
with  the  law;  and  it  is  only  the  peculiar  circumstances  and 
hardships  in  the  case  of  the  woolens  that  could  justify  this 
commission  in  granting  any  portion  of  the  claim." 

Bates,  umpire,  convention  between  the  United  States  and  Great  Britain 
of  February  8,  1853.     (S.  Ex.  Doc.  103,  34  Cong.  1  sess.  pp.  339-350.) 

A  claim  was  made  for  the  detention  of  goods 

Tariff  Imposed   by  ^y  the  Mexican  authorities,  with   a  view  to 

M^^**^  ^A^'  ^^^^^  confiscation.    The  goods  were  imported 

Tariff  ^^^  Mexico  at  Matamoras  in  1852,  and  paid 

duty  under  the  tariff  promulgated  by  General 

Avalos,  who  was  then  in  command  of  the  military  forces  of 

Mexico  in  that  (juarter.    At  the  time  of  the  seizure  of  the 

goods  an  insurrection  existed  on  the  Mexican  side  of  the  Rio 

(xrande,  assisted  by  irregular  bands  coming  from  Texas.    The 
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Avalos  tariflF  was  in  force  at  Matamoras  from  October  1851 
to  March  1853,  when  it  was  abrogated  by  a  decree  of  the 
federal  government.  It  imposed  different  duties  from  those 
prescribed  in  the  statutes  of  the  Mexican  Congress,  and  legal- 
ized the  importation  of  some  articles  which,  under  those  stat- 
utes, were  prohibited.  The  goods  imported  by  the  claimant 
under  that  tariff  were  seized  in  February  1853  and  detained 
for  confiscation  on  the  ground  that  they  were  illegally  imported. 
The  Mexican  commissioner,  Mr.  Palacio, 
^^^^liif ''  ^*^  *^^  *^®  ground  that  the  Avalos  tariff  was  in- 
valid, and  did  not  supersede  the  tariff  pre- 
viously and  afterward  in  force  under  the  acts  of  the  Mexican 
Congress,  showing  that  under  the  constitution  of  Mexico  the 
levying  of  duties  and  the  regulation  of  importations  were 
matters  exclusively  within  the  powers  of  the  general  congress, 
and  that  the  military  commandant  of  a  State  was  not  em- 
powered to  modify  such  tariff  regulations,  nor  the  President 
to  authorize  or  order  him  to  do  so,  or  to  approve  of  his  act 
when  done.  Mr.  Palacio  contended  that  there  did  not  exist, 
at  the  time  of  the  proclamation  of  the  Avalos  tariff,  a  state  of 
war  such  as  would  have  made  the  tariff  legitimate  as  an  act  of 
military  necessity.  He  admitted  that  the  public  peace  was 
disturbed  in  the  neighborhood  of  Matamoras,  but  contended 
that  there  was  no  actual  state  of  war,  and  that  martial  law 
did  not  prevail.    Mr.  Palacio  said : 

<<I  think  that  it  is  necessary  to  show  that  there  was  B,publw 
war  J  a  recognized  war,  a  icar  with  a  belligerent  ^  because  under 
these  circumstances  alone  could  General  Avalos  be  justified 
in  acting  as  he  did.  The  powers  vested  in  him  suppose  a  state 
of  lawful  war,  since  it  is  alleged  that  he  exercised  them  under 
the  law  of  war;  and  as  they  are  besides  the  powers  of  a  general 
in  the  field,  it  is  indispensable  to  show  that  he  was  placed  in 
the  conditions  which  give  rise  to  those  powers.  If  such  a 
proof  does  not  exist,  there  will  remain  nothing  else  than  a 
Mexican  military  commandant,  more  or  less  anxious  to  put 
down  a  domestic  rebellion  which  had  not  been  converted, 
either  by  declaration  of  the  authorities  or  by  force  of  circum 
stances,  into  a  foreign  or  intestine  war.  Such  a  position  did 
not  authorize  Avalos  either  to  act  as  a  general  in  the  field  or 
to  take  meaures  which,  while  violating  the  constitution  of  his 
country,  affected  the  international  relations  of  the  republic 
and  were  likely  to  produce  greater  evils  to  Mexico  than  the 
capture  and  even  the  burning  of  Matamoras.  If  whenever  a 
military  commander  is  menaced  with  a  mob  of  rebels  and 
adventurers  he  be  authorized  to  act  as  Avalos  did,  there  can 
be  neither  domestic  safety  nor  peace  among  nations.'^ 
5627— Vol.3 47 
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The  American  commissioner,  Mr.  Wads- 
^P^^^^JJ^-^**"  worth,  took  the  ground  that  the  goods  must  be 
treated  as  having  been  validly  imported.  The 
tariflF,  he  said,  was  promulgated  by  General  Avalos  upon  the 
advice  of  the  municipal  authorities  of  Matamoras  and  the 
revenue  officials  of  that  port,  in  a  desperate  emergency,  when 
perhaps  no  other  available  means  was  at  hand  to  save  the  city, 
the  forces  of  the  government  and  its  authority  on  the  frontier. 
The  proof  was  strong  that  on  the  whole  it  was  acquiesced  in  by 
the  government,  and  that  the  temporary  repudiation  of  it  in 
the  case  of  the  goods  imported  by  the  claimant  was  only  a 
partial  resistance  exhibited  to  satisfy  the  remonstrances  of 
merchants  at  other  ports  in  Mexico. . 

The  commissioners,  having  referred  their 
Decision  of  the  Urn-  (jiff^r^,jj,^g  ^  ^y^^  umpire,  Dr.  Francis  Lieber, 

he  said: 

"I  can  not  agree  with  the  Mexican  commissioner  regarding 
the  so  called  Avalos  tariff  and  the  illegality  of  any  imiwrta- 
tion  under  that  tariff  from  the  United  States  into  Matamoras. 
What  can  a  private  individual  do  if  the  military  commander 
of  a  whole  State,  pressed  by  rebellion,  prescribes  a  tariff  in  order 
to  obtain  the  means  to  subdue  the  rebels,  if  this  tariff',  contra 
dictory  to  the  general  law  of  the  land  though  it  be,  is  openly 
maintained  for  a  long  time  and  apparently  countenanced  by  the 
general  government,  and  especially  if  this  is  done  at  a  period 
when,  unfortunately,  risings,  rebellions,  and  revolutions  have 
become  chronic!  Is  not  all  that  the  law  of  nature  and  of  na- 
tions says  of  de  facto  government  true  of  such  a  state  of  things? 
General  Avalos  may  have  been  mistaken;  he  may  have  had 
sinister  motives  or  not.  The  individual,  and  especially  the 
alien,  could  not  possibly  ascertain  and  distinguish,  and  there- 
fore was  not  bound  to  do  so.  Neino  ad  impossibilia  obligatur. 
The  Avalos  tariff',  it  seems  to  me,  had  all  the  permanency  and 
vigor  in  it  requisite  for  a  de  facto  government  or  decree.'' 

The  umpire  accordingly  held  that  the  claimant  was  entitled 
to  indemnification  for  the  loss  of  the  use  of  the  goods  while  he 
was  deprived  of  his  possession  of  them,  for  storage  and  com- 
missions, and  for  the  expenses  of  recovering  possession  of  them, 
lie  allowed  interest  at  the  rate  of  6  per  centum  per  annum, 
which  was  the  rate  allowed  by  courts  in  Mexico,  where  no  spe- 
cial rate  had  been  agreed  upon. 

Albert  Speyers  v.  The  United  States,  No.  23,  United  States  and  Mexican 
Commission,  convention  of  July  4, 1868,  MS.  Op.  II.  1. 

This  award  was  made  on  condition  that  the  claimant  within  a  certain 
time  produce  proof  of  his  citizenship  of  the  United  States.    This  he  failed  • 
to  do,  and  his  claim  was  ultimately  dismissed  on  that  ground. 
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A  question  as  to  the  Avalos  tariflf  was  raised 
«^  .  ^  *  in  another  case,  in  which  the  claimant  de- 
manded the  diii'erence  between  the  regular 
and  the  Avalos  rates  on  specie  imported  and  exported  by 
him  at  Vera  Cruz.  It  is  to  be  observed  that  this  differ- 
ence of  tariffs  did  not  affect  citizens  of  the  United  States 
alone,  but  all  other  foreigners,  and  Mexicans  as  well,  whether 
at  Vera  Cruz  or  at  any  other  port  of  the  republic.  It  also 
appears  that  owing  to  representations  made  by  the  diplo- 
matic .agents  in  Mexico,  the  Mexican  Government  decided 
that  the  Avalos  tariff  should  be  discontinued  at  Matamoras, 
and  that  importers  who  had  paid  duties  under  it  should  give 
bond  for  the  payment  of  the  difference  between  the  two  tariffs 
in  the  event  of  Congress  ordering  that  the  full  duties  should 
be  paid. 

Sir  Edward  Thornton,  who  had  succeeded  Dr.  Lieber  as 
umpire,  examined  the  treaties  between  the  United  States  and 
Mexico  and  declared  that  he  was  unable  to  discover  any  stipu- 
lation that  prevented  Mexico  from  imposing  in  one  locality  a 
different  tariff  from  that  in  force  in  another.  There  was  no  evi- 
dence to  show  whether  the  Mexican  Congress  obliged  those 
who  had  given  bond  at  Matamoras  to  pay  the  balance  of  the 
duties.  If  it  did,  the  claimant  has  no  ground  of  complaint. 
If  it  did  not,  it  acquiesced  in  and  sanctioned  the  Avalos  tariff, 
which  might  then  be  considered  as  authorized  by  the  Congress 
for  the  port  of  Matamoras.  However  impolitic  it  might  be  for 
any  country  to  discriminate  with  regard  to  duties  in  favor  of 
any  particular  one  of  its  ports  and  against  the  others,  and 
however  much  foreign  governments  might  be  justified  in  re- 
monstrating against  such  a  proceeding,  it  was  very  question- 
able whether  anyone  had  a  right  to  claim  compensation  for 
an  injury  which  was  somewhat  doubtful,  and  the  extent  of 
which,  as  in  the  present  case,  it  would  be  almost  impossible  to 
prove.  Sir  Edward  Thornton  expressed  the  opinion  that  no 
such  right  existed.  He  also  doubted  very  much  whether 
the  goods  imported  under  the  Avalos  tariff  at  Matamoras 
ever  came  into  competition  with  those  imported  through  the 
other  ports  of  Mexico  or  ever  caused  any  decrease  in  the  sale 
or  price  of  the  latter.  He  therefore  awarded  that  the  claim  be 
disallowed. 

Frederick  Bronner  v.  Mexico,  No.  115,  convention  of  July  4,  1868,  MS. 
Op.  III.  579. 
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In  May  1853  L.,  having  some  goods  at  Mac- 
Aots  of  Various  Au-  goffinsville,  on  the  left  bank  of  the  Rio  Grande, 

^  toes:  ma  ^^^  iuduced  by  General  Frias,  military  com- 
mandant of  the  Department  of  Chihuahaa, 
and  by  the  respective  collectors  of  the  frontier  and  land 
cnstom-hoases  of  El  Paso,  to  import  them  into  Mexico  on  cou- 
ditiou  that  he  should  pay  a  lower  rate  of  duty  than  was  laid 
down  in  the  tariflf.  The  goods  were  imported  and  the  duty 
paid,  and,  the  necessary  permits  having  been  obtained,  L.  took 
the  goods  to  Chihuahua.  The  Mexican  Government,  having 
heard  of  the  transaction,  did  not  approve  it,  and  instructed 
that  L.  be  compelled  to  pay  the  full  amount  of  the  tariff  duties. 
WhOe  the  matter  was  under  discussion,  L.  was  required  to  give 
security,  and  not  being  able  to  find  any  other  than  his  own 
goods,  he  deposited  a  portion  of  them  in  the  custom-house. 
These  goods  were  held  for  from  two  to  three  weeks,  when  they 
were  given  up  without  enforcement  of  the  additional  duties. 

On  a  claim  for  loss  by  reason  of  this  detention  of  the  goods, 
it  was  held  that  the  Mexican  Government  was  right  in  not 
enforcing  the  payment,  since  the  transaction  was  entered  into 
with  the  regular  customs  authorities  and  the  goods  were  accom- 
panied by  the  necessary  permits,  particularly  as  it  appeared 
that  other  merchants  had  enjoyed  the  same  iirivilege  without 
being  molested.  But,  considering  that  the  transaction  was  of 
itself  of  a  doubtful  nature  and  really  an  infraction  of  law,  it 
was  also  held  that  the  Mexican  Government  had  a  full  right 
to  investigate  the  matter  and  to  demand  security  for  the  pay- 
ment of  the  duties  in  the  mean  time.  On  this  ground  an  award 
in  favor  of  the  claimant  was  refused. 

Thornton,  umpire,  James  A.  Clayj  administrator  of  the  estate  of  Isaac 
JAghtneTj  v.  Mexico,  No.  5,  United  States  and  Mexican  Commission,  conven- 
tion of  July  4,  1868,  MS.  Op.  IV.  19. 

On  January  20,  1849,  during  the  presidency  of  Sr.  Herrera, 
a  provisional  executive  decree  was  issued  to  the  eflect  that 
vessels  bringing  in  coal  for  certain  purposes  should  be  exempt 
from  tonnage  dues,  and  that  until  Congress  confirmed  the 
exemption,  bonds  for  the  payment  of  the  dues  should  be  given. 
Under  this  decree  the  Pacific  Mail  Steamship  Company  gave 
bonds  in  1849, 1850, 1851, 1852,  and  1853.  In  the  year  la«t  men- 
tioned, during  the  presidency  of  Santa  Anna,  the  secretary  of 
the  treasury  revoked  the  exemption  and  exacted  payment 
of  the  bonds,  and  the  claim  was  for  the  amount  paid  on  them. 
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Congress  never  confirmed  the  Herrera  decree,  but  claimant 
contended  that  the  nonaction  of  Congress  operated  as  a  con- 
firmation. The  commission  held  otherwise.  They  moreover 
referred  to  the  fact  that  in  1849  the  steamship  company  sent 
an  agent  to  Mexico  to  secure  a  confirmation  of  the  decree  by 
Congress,  and  that  after  effecting  a  ratification  by  one  house 
he  returned  to  the  United  States,  leaving  his  mission  unful- 
filled. 

William  H,  Jspinwall  v.  Mexico,  No.  163,  United  States  and  Mexican 
Claims  Commission,  convention  of  July  4,  1868,'  MS.  Op.  III.  103. 

February  2,  1858,  Joseph  S.  Cuculla,  a  citi- 
TheZuioagaandiCr.^^^  of  the  United  States,  advanced  at  New 

amon  GoYenunents.   _   ,  .   '  ^    ,  ,,    , 

Orleans  to  certain  partisans  of  the  so-called 

Zuloaga  government  in  Mexico  the  sum  of  $40,000,  to  be  used 
"in  the  service  of  the  nation,"  and  to  be  repaid  in  installments 
from  the  proceeds  of  the  maritime  custom-houses  whenever 
that  party  should  capture  any.  A  claim  for  the  sura  so  ad- 
vanced, with  interest,  except  $1,200  which  had  been  repaid  by 
the  Maximilian  government,  was  presented  by  Cuculla  to  the 
commission  under  the  convention  between  the  United  States 
and  Mexico  of  July  4,  1868.  The  commissioners,  Messrs. 
Wadsworth  (United  States)  and  Palacno  (Mexico),  concurred 
in  rejecting  it,  on  the  ground  (1)  that  the  contract  was  unneu- 
tral and  unlawful,  and  (2)  that  the  Zuloaga  government  was 
not  an  "authority''  of  the  Mexican  Government. 

Discussing  the  second  point,  Mr.  Wadsworth  said  that  the 
overthrow  of  the  republican  constitution  of  Mexico  of  1824  was 
followed  by  a  series  of  struggles,  always  between  two  parties 
of  well-defined  and  opposite  tendencies — the  liberals,  in  favor 
of  equal  rights,  the  republican  form  of  government,  and  the 
reformation  of  old  abuses,  and  the  conservatives,  in  favor  of 
exclusive  privileges  of  race,  class,  and  the  church,  and  of  the 
monarchical  form  of  government.  In  1846  the  republicans 
overthrew  Paredes  and  recalled  from  exile  Santa  Anna,  "  a 
pretended  friend  of  the  rights  of  the  people,''  who,  as  early  as 
the  spring  of  1847,  "betrayed  his  party,  placed  himself  by  a 
compromise  at  the  head  of  the  clerical  and  monarchical  party, 
accomplished  a  revolution,  and  inaugurated  himself  dictator." 
March  1,  1854,  however,  the  liberals,  said  Mr.  Wadsworth, 
"under  the  lead  of  Generals  Alvarez  and  Comonfort,  supported 
by  such  men  as  Benito  Juarez  and  Miguel  Lerdo  de  Tejada, 
proclaimed  the  plan  of  Ayutla — a  free  state,  free  religion,  free 
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press,  equal  rights  for  all,  an  invitation  to  free  immigration, 
the  abolition  of  class  privileges,  iu  short,  a  complete  reform  of 
old  abuses."  The  people  of  Mexico  ^'  supported  this  plan,  and, 
in  spite  of  the  influence  of  the  church  and  the  power  of  the 
army  and  the  fears  of  conservatism,  it  triumphed.  San  ta  Anna 
and  his  party  were  overthrown,  and  he  finally  [was]  expelled 
from  the  country  in  the  fall  of  1855."  At  Cuemavaca,  October 
4, 1865,  a  republican  assembly  elected  as  President  General 
Alvarez,  who  "formed  a  cabinet  of  the  leading  jiatriots  of  the 
country."  October  17, 1865,  he  issued  a  proclamation  for  an 
election  to  delegates  to  a  Nationnl  Congress,  who  were  to  meet 
<*for  the  purpose  of  reconstituting  the  nation  under  the  form 
of  a  popular  representative  democratic  republic."  In  November 
followed  the  important  law  of  Juarez,  abolishing  the  special 
courts  of  the  clergy  and  of  the  army  and  reforming  the  whole 
administration  of  justice.  February  18,  1856,  the  National 
Congress  assembled  at  the  capital;  and  on  February  5, 1857, 
it  proclaimed,  continued  Mr.  Wadsworth,  "the  liberal  and 
enlightened  constitution  which  to-day  is  the  supreme  law  of 
the  Mexican  land."  "Ignacio  Comonfort  was  elected  the  first 
President  under  this  constitution.  He  took  the  oath  of  offire 
on  the  1st  of  December  1857;  he  conspired  with  the  church 
and  the  army  and  overturned  the  constitution  by  their  sudden 
help  on  the  17th  of  the  same  month,  to  the  surprise  and  grief 
of  the  great  body  of  the  people.  On  the  20th  of  the  next 
month  the  troops  of  th6  capital,  under  the  lead  of  Zuloaga,  who 
had  been  in  revolt  against  Comonfort  since  the  11th  of  January, 
finally  succeeded  in  an  assault  on  the  acordada;  and  next 
morning  Comonfort,  witli  a  few  followers,  left  the  city."  Con- 
tinuing, Mr.  Wadsworth  said: 

''  Zuloaga  immediately  named  a  junta  called  '  representatives 
of  the  States,'  but  who  were  simply  truculent  followers  of  Zu- 
loaga resident  in  the  city.  ( See  Mr.  Forsyth's  letter  to  General 
Cass,  January  29,  1858.)  This  junta  named  him  President  on 
the  21st  of  January.  On  the  22nd  all  the  representatives  of 
the  foreign  i>owers  at  the  capital,  except  the  American  minis- 
ter, acknowledged  Zuloaga.  The  American  minister  followed 
this  example  on  the  27th  of  January,  and  thus  a  government 
de  facto  is  established,  it  is  claimed.  This  government  at  once 
restored  the  old  abuses  and  the  old  class  privileges,  reenacted 
the  courts  of  the  clergy  and  the  army,  and  reduced  the  masses 
(or  endeavored  to  do  so)  to  the  old  slavery,  under  the  plan  of 
Tacubaya ! 

"Juarez  made  liis  escape  from  the  city  before  the  fall  of 
Comonfort.    By  the  constitution  of  1857  the  presidential  office 
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devolved  upon  the  chief  justice  in  caseof  the  default  of  the  Presi- 
dent. Thus  Juarez  became  the  Chief  Magistrate  of  the  nation. 
To  oppose  the  organized  power  of  the  church  and  the  army,  in 
possession  of  the  capital,  by  a  surprise,  the  new  President  had 
neither  armies  nor  revenues.  He  had  nothing  but  faith  in 
himself,  his  cause,  and  the  Mexican  people.  He  set  up  the 
standard  of  the  republic  and  the  constitution  at  Guanajuato 
on  the  19th  of  January  1858,  appointed  his  cabinet,  and  issued 
his  manifesto  as  President.  In  this  character  he  was  speedily 
recognized  by  nearly  all  the  States;  first  by  a  coalition  of  the 
northern  States,  soon  afterwards  by  those  of  the  South.  On 
the  22nd  and  25th  of  January,  Ocampo,  as  minister  of  rela- 
tions, addressed  dispatches  to  the  American  minister  at  the 
capital  advising  him  of  the  organization  of  the  constitutional 
government  under  the  new  administration.  These  dispatches 
were  received  two  days  after  the  American  minister  had  given 
his  recognition  to  the  revolutionary  government.    ♦    ♦    • 

The  new  President,  at  first  without  organized  resources, 
was  at  a  great  disadvantage.  After  many  perils  and  hair- 
breadth escapes,  he  reached  Acapulco;  and  thence,  with  a 
portion  of  his  cabinet,  he  sailed  by  way  of  Panama,  Havana, 
and  New  Orleans  to  Vera  Cruz,  where  he  arrived  the  4:th  of 
May  1858.  The  next  month  Mr.  Forsyth  broke  oif  the  rela- 
tions which  he  had  established  with  the  Zuloaga  government 
and  withdrew  the  legation.  His  course  in  this  respect  was 
approved  by  his  government;  but  there  is  no  evidence  on  file 
in  the  State  Department  of  the  United  States  of  any  approval 
of  his  conduct  in  recognizing  the  movement  of  Zuloaga.  His 
interesting  and  apologetic  dispatch  of  the  27th  of  January 
1858,  communicating  the  news  of  his  hasty  recognition  of  the 
revolutionary  attempt  to  overthrow  the  government  to  which 
he  had  been  accredited,  was  received  in  silence  by  the  Presi- 
dent of  the  United  States  and  General  Cass.  He  was  not  sent 
back  to  Mexico;  but  his  government,  leaving  the  business  of 
the  legation  in  charge  of  the  veteran  and  distinguished  Amer- 
ican consul  at  the  City  of  Mexico,  John  Black,  on  the  27th  of 
December  1858  sent  out  to  Mexico  a  special  agent  to  investi- 
gate the  situation  of  affairs,  notifying  him  that  the  Liberal 
party  in  Mexico  had  the  hearty  sympathy  of  the  administra- 
tion, which  at  the  same  time  was  disposed  to  recognize  it,  if 
this  could  be  properly  done.  (General  Cass  to  Mr.  Church  well, 
December  27,  1858.)  Mr.  Church  well's  report  sustained  the 
government  of  Seiior  Juarez,  and  on  the  7th  of  April  1859  Mr. 
McLean  gave  it  a  formal  recognition  by  the  government  of  its 
powerful  neighbor — a  recognition  which  has  been  maintained 
under  the  trials  and  through  all  the  dangers  which  the  two 
republics  have  encountered  from  that  time  to  the  present 
moment.  The  attempts  at  revolution  by  the  church  party 
under  the  'Plan  of  Tacubaya'  never  had  any  real  support  from 
the  people  of  Mexico.  It  maintained  itself  chiefly  over  limited 
areas,  in  the  central  portions  of  the  country,  by  the  advantages 
derived  from  the  wealth  of  the  church  and  the  revolt  of  the 
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troops  iu  tbe  capital.  This  was  a  surprise,  and  found  the 
people  un])repared.  That  they  viewed  the  movement  with 
disfavor  and  indignation  all  that  went  before  and  that  fol- 
lowed demonstrated  beyond  cavil  or  doubt.  They  never  sub- 
mitted to  it  for  a  moment. 

"It  was  truly  a  popular  movement  in  Mexico  that  found 
strength  enough  to  assail  and  overthrow  Santa  Anna,  en- 
trenched behind  the  church,  the  army,  and  the  blind  conserva- 
tism of  the  country;  that  enabled  the  liberals  to  disestablish 
a  veiierable  and  powerful  church,  abolish  its  parochial  exac- 
tions, secularize  its  property,  take  away  it&fuerosj  and  reduce 
it  to  its  proper  place  in  a  free  state;  that  enabled  the  same 
great  party  to  subdue  an  insolent  military  power  and  sweep 
away  those  privileges  which  enabled  it  to  oppress  the  i)eople, 
abolishing  also  the  exclusive  privileges  of  races  and  classes, 
and  in  place  of  these  lies  and  wrongs  to  substitute  a  free  state, 
offering  equal  rights  to  all.  It  seems  to  me  that  an  American 
minister  in  Mexico  was  sadly  out  of  place  in  January  1858 
who  could  not  see  that  the  constitutional  government  rested 
on  the  basis  of  popular  regard  and  support  in  Mexico,  having 
millions  of  people  to  sustain  it,  while  the  revolt  of  the  Zuloaga 
brigade  was  only  the  spasm  of  a  dying  power  (unreasonably 
long  in  departing),  resting  its  principal  hope  of  support  upon 
the  ^priests  and  friars,  and  the  women,  their  stanch  friends.' 
(Forsyth's  letter  to  American  Secretary  of  State.)  What  fol- 
lowed the  suppression  of  this  revolt  under  Zuloaga,  however, 
Mr.  Forsyth  could  not  foresee,  though  many  of  us  have  lived  to 
see  it.  The  defeated  party  brought  what  was  then  supposed  to 
be  the  first  military  power  of  Europe  and  the  world  to  restore 
their  fortunes  and  expel  the  constitution  of  1857.  This  time 
there  was  no  disguise.  The  domestic  traitor  and  the  foreign 
invader  fought  for  the  monarchy  and  the  hierarchy.  The  ban- 
ners of  the  king  and  bishop  floated  side  by  side.  In  the  name  of 
order  and  religion  they  killed,  plundered,  and  burned  in  Mexico 
for  over  live  years,  and  Juarez  and  the  Mexican  masses  would 
not  give  up  the  plan  of  Ayutla — and  Napoleon  and  Maximilian, 
aiding  Almonte,  Miramon,  Marquez,  Padre  Miranda,  Labastida, 
and  the  rest,  failed  equally  with  Zuloaga  and  his  brigade  to 
tear  the  constitution  of  1857  from  the  Mexican  soil,  where  indeed 
it  seems  to  be  firmly  rooted.  These  facts  prove  incontestably 
that  the  great  majority  of  the  people  of  Mexico  are  attached 
to  the  liberal  government  they  have  founded,  have  uniformly 
supported  and  maintained  it,  and  instead  of  acquiescing  in  the 
attempts  under  Zuloaga  and  others  to  supplant  it,  or  submit- 
ting to  these  attempts,  that  they  have  resisted  heroically  and 
successfully  until  they  have  put  down  all  enemies  under  their 
feet. 

"  Where,  then,  is  the  evidence  of  a  de facto  government  f  The 
possession  of  the  capital  will  not  be  suflicient,  nor  recognition 
by  the  American  minister  with  or  without  the  approval  of  his 
government.    Recognition  is  based  upon  the  preexisting  fact; 
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does  not  create  the  fact.  If  this  does  not  exist,  the  recognition 
is  falsified.  It  may  entail  unpleasant  consequences  upon  the 
power  which  improperly  accords  it,  but  can  not  increase  or 
dimish  the  rights  or  obligations  of  the  other  government  strug- 
gling to  maintain  its  supremacy.  If,  therefore,  the  Zuloaga 
movement  in  Mexico  was  the  government  de  factOy  it  was  be- 
cause the  facts  existing  at  the  time  made  it  so.  If  it  was  a 
government,  the  government  in  Mexico,  it  was  because  it 
claimed  and  possessed  the  sovereignty  over  that  independent 
nation  we  call  *the  Kepublic  of  the  United  Mexican  States.' 

"  When  may  this  sovereignty  be  said  to  exist  t  Perhaps  Mr. 
Austin,  in  his  lectures  on  jurisprudence,  has  expressed  this 
notion  of  sovereignty  as  concisely  and  accurately  as  anyone: 
'If  a  determinate  human  superior,  not  in  a  habit  of  obedience 
to  a  like  superior,  receive  habitual  obedience  from  the  hulk  of 
a  given  society,  that  determinate  superior  is  sovereign  in  that 
society,  and  the  society  (including  the  superior)  is  a  society 
political  and  independent.'    (Vol.  1,  p.  220.) 

"Says  Wheaton :  'The  habitual  obedience  of  the  members  of 
any  political  society  to  a  superior  authority  must  have  once 
existed  in  order  to  constitute  a  sovereign  state.'  (Dana's 
ed.  p.  34.)  This  habitual  obedience  of  the  members  of  a  polit- 
ical society  (of  the  '  bulk'  of  them)  must,  in  fact,  exist  to  consti- 
tute a  government.  It  will  be  seen  how  absurd  it  is  to  claim 
that  on  the  27th  day  of  January  1858  the  'habitual  obedience' 
of  the 'bulk' of  the  people  of  the  United  Mexican  States  had 
been  shown  to  the  'plan  of  Tacubaya,'  or  the  armed  pretension 
of  the  Zuloaga  brigade.  Sufiicient  time  had  not  elapsed  to 
ascertain  the  sentiments  of  the  people  of  the  numerous  and 
widely  extended  Mexican  States.  As  soon  as  these  cimld  act 
they  came,  with  arms  in  their  hands  to  suppress  the  revolu- 
tionary attempt  (odious  to  them)  and  to  punish  its  authors. 
In  the  light  of  subsequent  events,  at  least,  no  man  can  doubt 
that  the  vast  majority  of  the  Mexican  people  refused  obedience 
to  Zuloaga  and  adhered  to  the  constitutional  government, 
making  good  their  rights  by  force  of  arms. 

'<  It  will  not  change  this  essential  and  controlling  fact  to 
plead  a  custom  amongst  foreign  diplom«atic  representatives  in 
Mexico  whereby  the  possessor  of  the  capital  was  always  recog- 
nized. It  is  to  be  hoped  that  no  such  custom  had  been  estab 
lished.  If  any  such  existed,  it  was  simply  flagitious.  It  oflt'ered 
encouragement  to  every  bully  at  the  head  of  a  brigade  to  over- 
throw the  government  of  the  country,  and  made  foreign  repre 
sentatives  morally  responsible  for  many  of  the  misfortunes  of 
Mexico.  Such  unwarranted  conduct,  however,  on  the  part  of 
the  agents  of  the  foreign  governments  could  not  and  did  not 
transfer  this  habitual  obedience  of  the  bulk  of  the  people  to 
the  leaders  of  revolt  in  the  capital.  Such  influences  at  the 
capital  will  in  part  explain  what  I  may  truly  call,  in  the  lan- 
guage of  Mr.  Adams  addressed  to  Earl  Russell  in  reference  to 
the  recognition  by  Great  Britain  of  belligerent  rights  in  th<' 
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rebel  States,  the  '  unprecedented  and  precipitate '  action  of  the 
American  minister  in  Mexico.  It  neglected  the  prudent,  wise, 
and  just  principles  practiced  by  the  United  States  on  many 
occasions  before  that  timer— principles  adhered  to  firmly,  when 
many  motives  derivned  from  sympathy  and  self-interest  would 
have  made  a  more  indiscreet  and  less-justifiable  course  of 
conduct  more  agreeable,  perhaps  more  popular.  The  conduct 
of  Mr.  Monroe's  administration  with  reference  to  the  question 
of  acknowledgment  of  the  South  American  republics,  and  of 
General  Jackson's  in  relation  to  the  independence  of  Texas,  will 
support  what  I  say,  and  form  precedents  much  more  entitled 
to  respect  at  the  hands  of  a  tribunal  like  this  than  the  hasty 
and  unfortunate  action  of  the  American  minister  in  Mexico. 
In  the  summer  of  1836,  more  than  a  year  after  the  battle  of 
San  Jacinto,  the  American  Congress  passed  a  resolution  to  the 
effect '  That  the  independence  of  Texas  ought  to  be  acknowl- 
edged by  the  United  States  whenever  satisfactory  information 
should  be  received  that  it  had  in  successful  operation  a  civil 
government  capable  of  performing  the  duties  and  fulfilling  the 
obligations  of  an  independent  power.'  I  can  not  do  better  than 
quote  from  the  special  message  of  President  Jackson,  sent 
December  1836  to  Congress,  counseling  delay  in  the  recogni- 
tion contemplated  by  the  foregoing  resolution,  in  order  to  show 
what  I  regard  as  the  correct  course  to  be  taken  on  the  important 
subject  of  recognizing  new  governments  which  claim  to  have  in 
fact  by  for<;e  expelled  and  supplanted  their  predecessors. 

^*  'All  questions  relative  to  the  government  of  foreign  nations 
have  been  treated  by  the  United  States  as  questions  of  fact 
only;  and  our  predecessors  have  cautiously  abstained  from 
deciding  upon  them,  until  the  clearest  evidence  was  in  their 
possession  to  enable  them  not  only  to  decide  correctly,  but  to 
shield  their  decisions  from  every  unworthy  imputation.  ♦  ♦  • 
In  the  contest  between  Spain  and  her  revolted  colonies,  we 
stood  aloof  and  waited  not  only  until  the  ability  of  the  new 
states  to  protect  themselves  was  fully  established,  but  until 
the  danger  of  their  being  again  subjugated  had  entirely  passed 
away.  Then,  and  not  until  then,  they  were  recognized.  •  •  ♦ 
It  is  true  that  with  regard  to  Texas  the  civil  authority  of 
Mexico  has  been  expelled,  its  invading  army  defeated,  the 
chief  of  the  republic  himself  captured,  and  all  present  power 
to  control  the  newly  organized  government  of  Texas,  annihi- 
lated within  its  confines.  But,  on  the  other  hand,  there  is  an 
appearance  at  least  of  an  immense  divsparity  of  physical  force 
on  the  side  of  Texas.  The  Mexican  republic  under  another 
executive  is  rallying  its  forces  under  a  new  leader,  and  mena- 
cing a  fresh  invasion  to  recover  its  lost  dominions.  Upon  the 
issue  of  this  threatened  invasion  the  independence  of  Texas 
may  be  considered  as  suspended ;  and  were  there  nothing  pecul- 
iar in  the  relative  situation  of  the  United  States  and  Texas, 
our  acknowledgment  of  its  independence  at  such  a  crisis  could 
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hardly  be  regarded  as  consistent  with  the  prudent  reserve  with 
which  we  have  hitherto  hehl  ourselves  bound  to  treat  all  simi- 
lar questions.'    •    ♦     • 

"  Our  attention  has  been  called  to  another  evidence  of  the 
responsibility  of  the  constitutional  government  of  Mexico  for 
the  acts  in  general  of  the  Zuloaga  government.  It  is  said  the 
former  has  admitted  its  liability  in  principle,  by  inserting  in 
the  rejected  treaty  of  Puebla,  negotiated  April  28,  1862,  be- 
tween the  British  plenipotentiaries  and  General  Doblado,  a 
stipulation  (Art.  IX.)  for  the  payment  of  660,000  piasters  robbed 
from  the  *Calle  de  Capuchiuas,'  in  the  month  of  November 
1860,  and  for  the  moneys  taken  from  the  *  conducta,'  at  Laguna 
Seca,  etc.  A  mistake  has  been  made  by  the  learned  counsel 
for  claimant,  in  supposing  that  the  seizure  of  the  'conducta' 
at  Laguna  Seca  was  effected  by  the  Zuloaga  or  Miramou 
authorities.  The  money  was  taken  by  an  officer  of  the  consti- 
tutional government  (General  Degollado),  which  always  recog- 
nized its  liability  and  very  early  in  1861  made  provision  for  its 
repayment,  which,  however,  failed  from  the  inevitable  bank- 
ruptcy supervening  at  the  close  of  the  civil  war.  The  660,000 
piasters  were  taken  by  the  order  of  Miramon  from  the  pos- 
session of  the  English  legation  and  was  a  high-handed  act 
of  violence  committed  by  the  revolutionary  party.  That  the 
Mexican  Government  in  the  convention  of  Puebla  agreed  to 
pay  the  money  carried  away  by  its  adversaries  can  not,  how 
ever,  under  the  surrounding  circumstances  be  fairly  construed 
'  as  an  admission  of  liability  for  the  act«  of  the  Zuloaga  and 
Miramon  party.  I  have  examined  the  whole  correspondence, 
and  it  is  certainly  clear  that  the  Mexican  Government  uni- 
formly protested  its  nonliability  for  such  acts.  Yet  it  is 
eqally  clear  that  the  government  in  the  spring  of  1861,  imme 
diately  after  the  overthrow  of  Miramon,  and  again  in  the  spring 
of  1862  after  the  intervention  of  the  three  powers,  was  dis- 
posed to  make  concessions  both  to  France  and  England.  It 
will  be  seen  that  Senor  Zamacona  was  even  willing  to  make 
some  equitable  adjustment  of  the  Jecker  bonds,  rather  than 
encounter  the  dangerous  enmity  of  France.  But  these  con- 
cessions, extorted  by  a  duress  as  actual  and  relentless  as  ever 
pressed  upon  an  embarrassed  and  exhausted  government,  were 
made  to  buy  its  peace  and,  rejected  by  its  powerful  adversa- 
ries, can  not  now  furnish  any  assistance  to  this  commission  in 
determining  the  interesting  question  presented  in  this  case. 
Nations  as  strong  even  as  Great  Britain  sometimes  assume  a 
liability,  rather  than  risk  the  consequences. 

"  Neither  will  the  drafts  of  April  12,  1862,  in  favor  of  Amer- 
ican citizens,  on  the  Secretary  of  State  of  the  United  States, 
payable  out  of  the  contemplated  American  loan,  help  to  fix  the 
liability  of  the  Mexican  Government  in  this  case.  If  those 
cases  form  ah  exception,  the  surrounding  circumstances  fur- 
nish an  ample  explanation  and  apology.    None  of  these  cases 
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nor  all  of  them  can  be  regarded  as  admissions  on  the  part 
of  the  constitutioual  government  of  liability  for  acts  of  Zulo- 
aga,  Miramon,  Marquez,  and  their  equally  criminal  adherents, 
aiders,  and  abettors,  amongst  whom  the  proofs  and  docoments 
furnished  by  him  place  the  claimant." 

Mr.  Palacio,  while  concurring  in  the  views 
^"*^°V^  ^  ^*"  ^^  ^^*  Wadsworth,  in  the  course  of  his  opinion 
said : 

"  In  the  latter  days  of  1857  a  military  insurrection,  of  which 
Felix  Zuloaga  was  the  leader,  took  place  at  the  capital  of 
Mexico.  The  government  had  given  him  the  command  of  a 
brigade,  and  by  enticing  and  seducing  these  forces  he  was  able 
to  control  the  capital,  from  which  the  constitutional  President 
had  fled,  and  to  proclaim  himself  President  of  the  republic  at 
the  head  of  a  cabinet  of  his  own  nomination.  The  rebellion 
had  ramifications  in  all  those  places  of  the  republic  in  which 
the  armed  force,  united  with  the  clergymen  and  the  servile 
party  could  temporarily  overpower  the  constitutional  authori- 
ties. *  •  ♦  Thus  it  is  that  the  revolutionary  movement  of 
Zuloaga  was  seconded  in  the  capitals  of  some  of  the  States, 
and  the  leaders  of  these  local  movem<5nts  assumed  the  charac- 
ters of  governors  of  said  States,  and  made  themselves  obeyed 
in  proportion  to  the  armed  force  they  could  employ.  •  *  » 
The  regular  army  almost  entirely  supported  the  Zuloaga 
rebellion;  the  great  riches  of  the  clergy  were  profusely 
employed  in  its  favor;  the  old  monarchical  party,  in  which 
there  were  some  able  and  influential  men,  constituted  the 
nucleus  of  the  rebels;  and  all  these  elements  together  opposed 
serious  obstacles  to  the  reestablishment  of  legal  order.  But 
an  immense  majority  of  the  people  took  sides  with  President 
Juarez;  *  *  *  under  his  direction  they  were  organized 
and  armed;  and  they  fought  until  they  finally  triumphed, 
reestablished  the  constitution  of  1857,  and  installed  in  the 
capital  as  President  *  *  *  the  same  extraordinary  man 
who  at  a  later  time  directed  the  efforts  of  the  Mexican  people 
in  the  defense  of  their  nationality  and  liberties  against  the 
foreign  intervention,  invoked  by  the  same  party  and  nearly 
by  the  same  men  who  headed  the  rebellion  of  1858.  Members 
of  that  party,  and  afterward  supporters  of  the  fragile  throne 
of  Maximilian,  were  the  exiles  who  *  *  *  were  at  New 
Orleans  in  February  1858,  with  the  character  of  rebel  fugitive 
from  Mexico.    *     *     * 

*'The  recognition  of  a  new  government  made  by  foreign  pow- 
ers only  shows  that  said  powers  believe  that  such  a  government 
is  really  a  government.  If  this  belief  is  not  correct,  it  will  not 
produce  any  result.  And  when  the  error  is  acknowledged  and 
rectified,  not  even  those  momentary  results  of  the  erroneous 
belief,  whatever  they  might  be,  will  then  remain.  *  •  * 
Without  the  ratification  of  his  government,  the  action  of  the 
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American  minister  could  not  be  considered  in  this  case  as  the 
national  action  of  the  United  States.  Far  from  giving  that 
ratification,  the  Government  of  the  United  States  *  *  * 
left  unanswered  the  note  of  Mr.  Forsyth,  and  sent  there  a  com- 
missioner to  investigate  the  facts.  Tliis  commissioner  obtained 
more  reliable  and  unbiased  information  than  ttiat  of  Mr. 
Forsyth,  and,  being  convinced  that  the  government  of  Juarez, 
besides  being  the  legal  one,  was  supported  by  the  people  and 
necessarily  ongbt  to  overcome  the  rebels,  he  enabled  the  gov- 
ernment to  rectify  the  error  of  its  representative.  *  •  *  The 
United  States  accredited  a  new  minister  (Mr.  MacLane)  to  the 
liberal  government  of  Mexico,  received  the  minister  sent  by 
this  government,  and  entertained  international  relations  with 
t^ie  same  liberal  government  (the  enemies  of  which  received 
the  assistance  of  Cuculla),  without  paying  attention  to  the 
fact  that  Zuloaga  and  Miramon  occupied  the  capital  of  Mexico, 
sent  notes  to  the  State  Department,  and  issued  decrees  with- 
drawing the  exequaturs  of  the  American  consuls." 

Joseph  H.  Cuculla  v.  Mexico,  Xo.  779. 

In  the  case  of.  J,  G.  A.  McKenny  v.  Mexico^ 
Ca«e  of  MoKenny.  ^o,  lOG,  a  claim  was  made  for  the  destruction 
of  property  by  alleged  authorities  of  Mexico, 
January  20, 1859.  At  that  time  Zuloaga  was  not  at  the  head 
of  the  revolutionary  movement  which  he  and  others  had  inau- 
gurated on  the  11th  of  January  1858,  but  had  been  displaced 
by  Echegaray,  Rubles,  and  Pezuela  on  the  20th  of  December 
(1858).  January  24, 1859,  he  was  restored  by  Miramon  for  a 
few  days  to  such  power  as  he  had  possessed,  but  Miramon 
himself  was  proclaimed  president  on  the  31st  of  thcJ  same 
month.  Miramon  continued  to  exercise  such  authority  as  he 
could  till  August  13, 1860,  and  then,  after  an  interregnum  of 
a  day,  was  reelected  by  a  junta  at  the  capital.  He  was 
installed  again  as  president  on  the  15th  of  the  same  month 
and  continued  to  hold  himself  out  as  such  till  December  24, 
1860.  Zuloaga,  Echegaray,  Pezuela,  Miramon,  and  Pavon  all 
belonged  to  the  party  which  supported  the  plan  of  Tacubaya. 
Claimant  undertook  to  show  that  Zuloaga,  Pavon,  and  Mira- 
mon were  in  succession  the  heads  of  a  de  facto  government,  to 
which  the  persons  who  inflicted  the  wrongs  upon  him  adhered. 
Mr.  Wadsworth  adhered  to  the  views  previously  expressed  by 
him  as  to  the  legal  standing  of  the  leaders  of  the  opposition 
to  the  constitutional  government  and  the  absence  of  any  lia- 
bility on  the  part  of  Mexico  for  their  acts,  though,  as  the  result 
of  further  investigations,  it  had  been  found  that  there  had 
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been  a  more  marked  diplomatic  recognition  by  the  United 
States  of  the  Zuloaga  government  than  had  been  supposed  in 
the  case  of  Cuculla.  In  the  course  of  his  opinion  Mr.  Wads- 
worth  said : 

"When  does  one  possess  the  sovereign 
Opinion^flfa.Wad».p^^^P  l^  ^  state t  The  answer  to  this  ques- 
tion is  evident  enough.  He  possesses  it,  hav- 
ing no  superior  in  the  state  himself,  when  the  people,  or  the 
mass  of  them,  acknowledge  his  authority  and  respect  it  by 
rendering  to  him  habitual  obedience  from  fear  or  favor.  But 
can  anyone,  as  a  fact,  be  in  possession  of  the  supreme  power 
in  a  state  when  the  people  never  did  acknowledge  his  author- 
ity or  respect  it  either!  When  his  demand  upon  their  obe- 
dience was  always  met  by  their  resistance,  and  when  this 
resistance  was  made  good  by  arms,  and  the  pretender  over- 
come, exiled,  and,  returning,  shot!  These  questions  have  but 
one  answer. 

''Turning  now  to  the  argument  of  counsel  for  claimant  in 
this  case,  it  will  be  seen  that  it  is  attempted  to  show  that 
Zuloaga  possessed  the  sovereign  power  in  Mexico,  because  the 
minister  and  Government  of  the  United  States  recognized  his 
pretensions,  and  the  question  of  fact  is  neglected  and  ignored; 
for  I  can  not  treat  the  reference  to  Commissioner  Wadsworth's 
statement  of  the  facts  in  the  opinion  in  Cuculla's  case  as  any 
attempt  to  show  that  the  facts  supported  the  claim  of  Zulo- 
aga. *  *  *  The  principal  effort  made  by  the  argument  is 
to  show  that  the  Government  of  the  United  States  approved 
the  recognition  of  the  Zuloaga  government  extended  to  it  by 
Mr.  Forsyth.  This  may  be  properly  inferred  from  the  conduct 
of  the  Government  of  the  United  States,  for  it  continued  to 
hold  di])loraatic  intercourse  with  the  Zuloaga  administration 
for  several  months  after  Mr.  Forsyth's  recognition.  Neverthe- 
less it  is  strictly  true  that  Mr.  Forsyth's  dispatch  to  his  gov- 
ernment, communicating  his  important  step,  wasl^eceived  in 
silence,  and  it  is  also  true  that  the  same  government  was 
inclined  to  restrict  its  recognition  of  this  new  power  in  a 
manner  quite  unusual  and  inconsistent'with  its  claim  to  the 
sovereign  authority  in  Mexico.  Mr.  Cass,  speaking  of  Mex- 
ico, says:  'That  republic  is  without  any  recognized  govern- 
ment, exerting  an  authority  over  the  whole  country.  The 
government  of  General  Zuloaga  is  restricted  to  but  a  portion 
of  it,  while  the  rest  of  the  country,  comprising  possibJy  a 
majority  of  the  States,  is  in  open  opposition  to  this  govern- 
ment and  is  in  arms  against  it.'  (Mr.  Cass  to  Mr.  Forsyth, 
June  23,  185S.)  »  *  *  The  haste  with  which  diplomatic 
relations  were  broken  off  in  May  (1858)  following,  and  approved 
in  so  many  words  by  Mr.  Cass,  also  tends  to  convince  me  that 
the  Government  of  the  United  States  was  satisfied  a  mistake 
had  been  committed  by  Mr.  Forsyth.    *     *     * 
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"We  must  not  forget  that  the  Government  of  the  United 
States  made  no  move  to  restore  the  broken  relations  with 
Znloaga,  but  did  afterwards,  on  the  27th  day  of  December 
185s,  send  an  agent  into  Mexico  to  collect  information  on  the 
subject  of  the  existence  of  a  government  in  that  country,  with 
a  view  to  recognizing  that  of  President  Juarez  if  the  facts 
would  justify  such  a  step,  and  did  subsequently,  on  the  7th  of 
April  1859,  at  Vera  Cruz,  recognize  a  fact  which  was  never 
afterwards  falsified,  viz,  the  de  fa<jto  existence  of  the  govern- 
ment of  President  Juarez.  But,  take  it  for  granted  that  the 
Government  of  the  United  States  was  fully  committed  to  the 
recognition  by  its  minister  of  the  Zuloaga  government  made 
January  27th,  1858,  it  by  no  means  follows  that  this  fact  is  con- 
clusive against  the  Government  of  Mexico.  All  that  can  be 
claimed  for  it  is  that  it  would  bind  the  United  States  so  long 
as  diplomatic  relations  continued  with  the  government  thus 
recognized — it  could  not  bind  the  government  and  people  of 
Mexico  unless  Zuloaga  was  in  fact  in  possession  of  rhe  sover- 
eign power.  In  determining  this  fact,  the  recognition  of  the 
United  States  and  of  other  foreign  states  may  be  considered  as 
some  evidence  of  the  fact,  entitled  to  more  or  less  weight 
according  to  circumstances. 

"In  my  opinion  the  recognition  extended  to  Zuloaga  by  the 
ministers  of  these  foreign  states,  under  the  circumstances,  is 
entitled  to  very  little,  if  any,  weight  in  determining  the  ques- 
tion of  fact.  Although  Gomonfort  had  overturned  the  consti- 
tution of  1857  on  the  17th  December  1  57  by  a  coup  d'etat,  he 
was  umiuestionably  in  possession  of  the  powers  of  government, 
and  the  undoubted  ruler,  recognized  and  obeyed  as  such  by 
the  people  generally.  The  sjidden  revolt  of  a  body  of  the 
troops  in  the  capital  under  Zuloaga,  sustained  by  the  clergy, 
on  the  lltli  of  January  1858,  after  a  conflict  of  nine  days  re- 
sulted in  the  defeat  of  Gomonfort  and  his  expulsion  from  the 
capital  on  the  20th  of  that  month.  Now,  the  recognition  of  this 
insurgent  chief  by  the  representatives  of  foreign  states  was 
made  two  days  afterwards,  and  by  the  minister  of  the  United 
States  seven  days  afterwards.  At  the  time  these  diplomatic 
functionaries  were  in  possession  of  no  fact  tending  to  prove 
that  Zuloaga  possessed  the  sovereignty  of  Mexico,  except  the 
single  fact  that  he  had  seized  the  capital  by  surprise,  leaving 
all  the  rest  of  the  extensive  territory  and  large  population  of 
Mexico  subject  to  the  government  of  Gomonfort,  or  his  suc- 
cessor under  the  constitution  of  1857.  Gan  I  be  expected  to 
attach  any  weight  to  such  a  recognition  as  evidence  of  the 
existence  of  the  supreme  power  m  the  hands  of  Zuloaga!  *  •  * 

"Gertainlyl  do  not  consider  that  the  recognition  of  Zuloaga 
by  the  Government  of  the  United  States  (conceding  this  to  the 
fullest  extent  claimed)  settles  the  question  for  Mexico  or  this 
commission;  but  it  is  argued  by  counsel  that  the  act  of  the 
United  States  Government  in  recognizing  Zuloaga  is  conclusive 
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upon  Mr.  Commissioner  Wadsworth,  because  he  is  tbe  *jadi- 
cial  representative  of  the  United  States  in  this  commission,' 
and  that  for  this  reason  he  is  precluded  from  even  inquiring 
into  the  propriety  of  the  recognition  by  the  United  States  of 
the  government  of  Zuloaga.  It  is  scarcely  necessary  to  remark 
that  this  view  is  founded  upon  a  total  misconception  of  the  na- 
ture and  character  of  the  oflBce  of  a  commissioner  under  the 
convention  between  the  United  States  and  Mexico.  Mr.  Com- 
missioner Wadsworth  is  not  a  ^judicial  representative  of  tbe 
United  States  in  this  commission,' nor 'a  judicial  officer 'of  that 
government.  The  authority  which  he  possesses  he  derives 
from  both  the  United  States  and  Mexico,  and  is  obliged  to  exer- 
cise it  impartially  for  the  benefit  of  both.  He  would  posse«^ 
neither  office  nor  authority  without  the  consent  and  concurrence 
of  both  nations,  and  is  no  more  bound  by  the  official  acts  or 
municipal  regulations  of  the  United  States  than  by  those  of 
Mexico.  He  derives  his  appointment  to  a  place  on  the  board— 
a  place  created  by  the  action  of  both  governments — from  the 
Government  of  the  United  States,  indeed,  but  is  no  more  bound 
by  this  appointment  to  represent  the  interests  of  the  United 
States  than  those  of  Mexico,  and  no  more  bound  by  the  acts 
of  that  government  than  his  colleague  on  the  board,  or  their 
umpire.  He  is  an  impartial  arbiter  selected  by  the  United 
States,  but  deriving  all  his  powers  from  the  United  States  and 
Mexico,  nor  more  the  officer  of  the  former  than  of  the  latter. 

"But  the  argument  is  fatal  to  the  party  using  it.  On  the 
20th  of  January  1859  the  United  States  was  in  the  attitude  of 
refusing  to  recognize  the  Zuloaga  movement.  Not  only  had 
relations  with  the  insurgents  been  broken  off  in  May  1858,  and 
never  restored,  but  tbe  Government  of  the  United  States  had 
sent  Mr.  Church  well,  a  special  agent,  in  December  of  the  same 
year,  to  Mexico  to  procure  information  in  relation  to  the  exist- 
ence of  a  government  there  de  factOy  signifying  its  sympathy 
with  the  Liberals,  and  its  wish  to  recognize  President  Juarez  if 
it  could  properly  be  done.  Mr.  Churchwell's  report  was  favor- 
able to  the  government  of  President  Juarez,  and  his  govern- 
ment, acting  on  it,  sent  out  a  minister  to  Vera  Cruz,  and  recog- 
nized as  the  (le  facto  government  that  of  the  distinguished 
gentleman  above  named.  Although  this  act  of  final  recognition 
occurred  in  April  1859,  it  recognized  a  fact  ascertained  by 
Churcbwell  before  January  20, 1859.  Indeed,  it  can  not  be  con- 
sidered as  anything  less  than  a  withdrawal  of  tbe  recognition 
given  by  Mr. Forsyth,  and  as  an  admission  that  the  facton  which 
the  recognition  was  based  did  not  exist.  For  it  is  undoubtedly 
true  that  the  power  and  authority  of  Zuloaga  (and  of  his  suc- 
cessors), which  on  the  22nd  and  27th  January  1858  were  con- 
fined to  the  capital,  had  been  very  considerably  extended  over 
other  portions  of  Mexico  by  December  and  January  and  April 
1859,  and  if  Juarez  in  fact  possessed  tbe  sovereignty  of  Mexico 
in  December  1858  and  January  and  April  1859,  much  more 
did  he  possess  it  in  January  1858,  before  tbe  power  of  the 
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rebels  had  been  extended  by  arms  and  the  influence  of  the 
church.  If,  therefore,  either  of  the  commissioners  on  this  board 
is  bouod  by  the  action  of  the  Government  of  the  United  States 
on  the  question  of  government  defa^ito,  he  would  be  obliged  to 
conclude  that  Echegaray  and  Pezuela  were  not  in  possession  on 
the  20th  January  1859,  when  claimant's  intestate  suffered  the 
very  cruel  losses  now  complained  of. 

"  However,  I  leave  my  decision  where  it  was  rested  in  Cu- 
culla's  case  and  in  a  very  considerable  number  of  other  de- 
cisions upon  claims  founded  on  wrongs  committed  by  Zuloaga 
and  Miramon  authorities,  viz :  Upon  the  fact  that  the  great 
mass  of  the  people  of  Mexico  continued  to  adhere  to  and  obey 
the  government  of  President  Juarez  from  the  start,  and  con- 
tinued to  resist  the  attempt  to  set  up  another  government 
instead  thereof  under  Zuloaga  and  his  successors,  finally  sup- 
pressing all  such  attempts  and  quenching  them  at  last  in  the 
blood  of  Maximilian  and  Miramon." 

Claims  growing  out  of  acts  of  the  Zuloaga 
Acts  of  Zuloaga  and  Qj,  Miramon  government,  or  their  partisans, 

on  vem-  ^^^^  dismissed  by  the  commissioners  in  the 
following  cases:  EzekielB,  Steelev. Mexico,  No. 
189,  MS.  Op.  I.  621;  Oeorge  Edward  and  Mary  Caroline  Burr 
V.  Mexico,  No.  31,  MS.  Op.  II.  533;  Christian  Herman  JSchultz 
V.  Mexico,  No.  415,  MS.  Op.  I.  543;  Richard  Romain  v.  Mexico, 
No.  917,  MS.  Op.  I.  615;  George  Qanie  v.  Mexico,  No.  396,  MS. 
Op.  II.  398;  Helena  D.  Chase  v.  Mexico,  No.  408,  MS.  Op.  II. 
398;  William  Hatpin  v.  Mexico,  No.  335,  MS.  Op.  III.  57;  J.C. 
&  F.  M.  Lohse  v.  Mexico,  No.  339,  MS.  Op.  III.  58;  Amilcare 
Rancari  v.  Mexico,  No.  476,  MS.  Op.  III.  58;  L.  L.  Lawrence 
V.  Mexico,  No.  485,  MS.  Op.  III.  59.  In  the  case  of  Tomas 
Marin  v.  The  United  States,  No.  751,  the  claimant,  a  citizen  of 
Mexico,  asked  for  an  award  for  1300,000  for  his  capture,  im- 
prisonment, and  ill  treatment  by  the  naval  forces  of  the  United 
States  in  1860.  In  March  of  that  year  President  Juarez,  who 
was  then  in  Vera  Cruz,  where  he  was  about  to  be  besieged  by 
General  Miramon  by  laud  and  by  Admiral  Marin  (the  claim- 
ant) by  sea,  urged  Captain  Jarvis,  of  the  U.S.  S.  Savannah,  to 
capture  Marin,  who  was  daily  expected  and  who  had  by  a  de- 
cree been  declared  to  be  a  pirate.  A  few  days  later  Commo- 
dore Turner,  with  the  aid  of  the  Indianola  and  Wave  (two 
steamboats  in  the  service  of  the  Juarez  government),  and  of  a 
number  of  high  Mexican  officers  on  board  the  steamers,  cap- 
tured Marin  and  his  two  vessels.  The  capture  of  the  expe- 
dition was  disapproved  by  the  United  States,  but  it  was  of 
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great  service  to  Juarez.  Mr.  Wadsworth  held  that  the  Mexi- 
caa  Governmeut  was  estopped  by  its  own  act  from  presentiog 
a  claim  agaiust  the  United  States.  Claimant's  counsel  con- 
tended that  Juarez  was  not  at  the  time  the  head  of  the  Mexi- 
can Government,  but  only  the  head  of  one  of  two  factions 
which  were  contending  for  power.  The  commissioners  both 
rejected  this  tbeory,  having  acted  in  all  their  deliberations  on 
a  contrary  assumption.    (MS.  Op.  VI.  161.) 

The  commercial  house  of  Prats,  Pujol  &  Co., 
*  states*™  ^^  "^^^^  Orleans,  Louisiana,  of  which  Salvador 
Prats,  a  citizen  of  Mexico,  was  a  member,  in 
1862  put  213  bales  of  cotton,  of  which  they  were  the  owners, 
on  board  the  British  brig  3/.  A.  Stevens  at  Barataria,  there  to 
remain  till  the  blockade  of  the  port  should  be  raised  by  the 
United  States,  when  the  brig  was  to  proceed,  as  she  then  lau- 
fully  might  do,  to  Havana.  April  27, 1862,  two  days  after  the 
capture  of  New  Orleans  by  the  United  States,  and  when  the 
United  States  was  in  possession  of  Barataria,  one  Henry  Wil- 
kinson, in  command  of  an  armed  launch,  with  twenty  armed 
men,  acting  under  the  authority  of  the  Confederate  States, 
boarded  the  brig  and,  declaring  that  he  had  orders  to  do  so, 
burned  both  vessel  and  cargo.  Salvador  Prats,  as  a  citizen  of 
Mexico,  brought  a  claim  against  the  United  States  for  the 
value  of  the  cotton  before  the  commission  under  the  conven- 
tion of  July  4,  18G8.  He  alleged  in  his  memorial  that  he  was 
and  always  had  been  a  citizen  of  Mexico,  and  was  and  always 
had  been  legally  domiciled  in  Campeachy,  though  he  had  a 
commercial  house  at  New  Orleans. 

Mr.  Ashton,  agent  and  counsel  of  the  United  States,  having 
moved  to  dismiss  the  claim  on  the  ground  that  the  commission 
had  no  jurisdiction  of  it,  and  that,  on  the  facts  disclosed,  the 
United  States  was  not  hable  for  the  injuries  alleged,  the  case 
was  argued  on  these  points  and  submitted. 

Opinion  of  Mr.  Wads-     Mr.   Wads  worth    delivered    the    following 
worth.  opinion : 

"  The  commercial  house  of  Prats,  Pujol  &  Co.,  doing  busi- 
ness in  the  city  of  New  Orleans,  on  the  2d  of  April  or  7th  of 
January  1862  (the  dates  are  in  conflict),  shipped  on  a  quasi 
•British  brig,  the  M.  A.  Stevens,  2i;{  bales  of  cotton,  to  be  de- 
livered at  the  port  of  Havana;  the  brig  not  to  sail,  however, 
until  the  port  of  New  Orleans  should  be  opened  by  the  United 
States:  so  chii man t  asserts. 

"This  vessel  with  her  cargo  and  passengers  (including  a 
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member  of  said  firm)  was  lying  at  Barataria  when,  on  the 
morning  of  the  27th  of  April  1862,  two  days  after  the  capture 
of  New  Orleans  by  the  fleet  of  the  United  States,  commanded 
by  the  renowned  Admiral  Farragut,  a  naval  force  in  the  service 
of  the  so  called  Confederate  States  of  America,  coming  up 
from  Fort  Livingston,  under  command  of  one  Henry  Wilkin- 
son, burned  the  brig  and  cotton  to  prevent  their  capture  by  the 
vessels  of  the  United  States. 

^^Claimant,  asserting  ownership  to  one-half  the  cotton,  as  a 
member  of  said  firm  and  as  a  Mexican  citizen,  demands  an 
award  in  his  favor  for  half  the  gold  value  of  said  213  bales  of 
cotton  at  the  price  then  current  in  the  port  of  Havana. 

"  He  claims  in  his  memorial  to  be  by  birth  a  Mexican  citizen, 
always  domiciled  at  Oampeachy.  The  only  evidence  of  domicil 
ottered  by  him  is  his  own  affidavit,  in  which  he  states  that  he 
had  resided  for  many  years  in  the  city  of  New  Orleans,  where 
he  seems  to  have  been  residing  at  the  time  of  the  loss. 

"At  the  time  of  the  destruction  of  this  cotton  a  civil  war 
was  raging  between  the  United  States  and  a  portion  of  its 
citizens  styling  themselves  HheConfederatcStatesof  Americaj' 
and  this  war,  conducted  both  by  land  and  sea  on  the  part  of 
the  United  States,  had  then  lasted  over  a  year,  attaining  to 
large  dimensions.  Numerous  battles  between  large  armies 
had  been  fought,  and  a  blockade  of  the  entire  coast  and  all  the 
ports  ofthe  so-called  Confederate  States,includingNewOrlean8, 
had  been  proclaimed  and  made  effective  by  a  competent  naval 
force  of  the  United  States.  Two  days  before  the  losses  com- 
plained of  the  Confederates  held,  by  force  of  arms,  the  entire 
State  of  Louisiana,  with  the  city  of  New  Orleans,  together  with 
an  extensive  territory  reaching  from  the  confines  of  Mexico 
ahnost  to  the  capital  ofthe  United  States. 

"The  subsequent  history  of  the  contest  shows  how  truly  it 
must  be  characterized  as  war  and  be  governed  by  its  laws, 
although  carried  on  within  the  State.  It  required  a  period  of 
four  years  on  the  part  of  the  United  States  to  bring  this  war 
to  a  successful  close;  employed  a  million  of  men  in  arms,  and 
exhausted  several  thousand  millions  of  treasure. 

"It  is  true  that,  while  other  nations  prior  to  the  event  now 
under  review  had  made  haste  to  accord  to  the  insurgents 
belligerent  rights,  Mexico,  animated  by  friendly  sentiments 
toward  the  government  and  people  of  the  United  States, 
withheld  such  recognition.  Nevertheless,  the  fact  remains 
fixed  and  undisputed  that  on  the  27th  of  April  1862  civil  war 
existed,  and  of  the  magnitude  we  have  indicated. 

"The  question,  then,  most  prominently  presented  by  this 
claim  of  Salvador  Prats  for  our  decision  is  that  of  the  respon- 
sibility of  a  government  for  injuries  committed  by  its  rebel 
enemies  against  aliens  in  time  of  civil  war. 

"  It  is  attempted  in  the  argument  for  claimant,  however,  to 
vary  this  question  on  two  grounds,  viz: 

''1st.  That  since,  by  the  fourteenth  article  of  the  treaty  of 
1831  between  the  United  States  and  Mexico,  each  government 
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engages  to  give  its  'special  protection' to  the  persons  and 
property  of  the  citizens  of  the  other,  transient  or  dwelliiig  in 
its  territory,  etc.,  each  government  has  thereby  contracted  to 
guarantee  the  safety  of  such  persons  and  property. 

"2d.  That,  as  neither  the  United  States  nor  Mexico  ever 
recognized  the  so-called  Confederate  States  as  a  belligerent, 
the  former  government  is  not  at  liberty  to  rely  upon  the  fact 
of  belligerency  to  exonerate  itself  from  responsibility  for  inja- 
ries  committed  by  the  insurgents  to  citizens  of  the  latter, 
however  the  question  may  be  changed  as  to  the  subjects  of 
those  powers  who  recognized  the  belligerent  rights  of  the  Con- 
federates. 

''  The  argument  for  claimant  treats  this  stipulation  for  s|>e(*ial 
protection  as  a  guaranty  of  security  under  all  circumstances; 
but  we  do  not  take  that  view  of  it.  The  most  literal  interpre- 
tation of  special  protection  can  not  make  an  insurance. 

"The  whole  article  defines  the  character  of  this  protection 
and  shows  that  the  government  merely  designed  to  place 
aliens,  transient  or  dwelling  within  their  territory,  on  an 
Cijuality  with  citizens  in  this  respect.  Herein  consists  this 
special  protection.  Indeed,  it  stipulates  no  more  than  every 
Just  government  must  undertake  in  behalf  of  its  own  citizens 
within  its  own  jurisdiction.  We  do  not  think  by  this  article 
either  of  the  governments  has  agreed  to  afford  any  more  or 
further  protection  to  strangers  within  its  borders  than  is  justly 
due  to  its  own  citizens,  or  meant  to  establish  any  inequality 
between  subjects  and  strangers  either  in  the  matter  of  protec- 
tion or  in  the  mode  or  measure  of  redress  for  injuries  to  persons 
or  property.  Each  government  has  given  special  protection 
to  all  having  a  right  to  invoke  it  whenever  it  does  all  in  its 
power  to  enforce  its  laws,  repress  and  punish  violence,  and 
put  down  by  force  of  arms  armed  revolt. 

'*  In  these  particulars,  for  aught  that  here  appears,  the  United 
States  is  blameless  so  far  as  claimant  is  concerned.  Be  makes 
no  charge  against  the  United  States  for  failure  to  enforce  her 
laws  before  they  were  overthrown  at  Xew  Orleans  by  war; 
and  after  the  war  broke  out  it  will  be  difficult  to  deny  the 
magnitude  of  the  sustained  exertions  of  the  United  States  or 
the  sacrifices  incurred  by  that  government  to  suppress  and 
put  down  the  violence  of  the  insurgents. 

"  So,  also,  we  dissent  from  the  view  taken  of  the  consequences 
of  the  refusal  by  Mexico  to  recognize  the  rebel  enemies  of  the 
United  States  as  a  belligerent  power,  and  placing  it  thereby  on 
an  equality  of  belligerent  rights  with  the  parent  government  in- 
side the  jurisdiction  of  Mexico.  Such  refusal  did  not  deprive 
the  United  States  of  the  exercise  of  any  right  of  war  or  any 
immunity  resulting  from  a  state  of  war;  but  merely  refused,  in 
a  spirit  friendly  to  the  United  States,  to  extend  those  rights  to 
the  insurgents. 

**  Nonresponsibility  on  the  part  of  the  United  States  for 
injuries  by  the  Confederate  enemy  within  the  territories  of  that 
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government  to  aliens  did  not  resnlt  from  the  recognition  of  the 
belligerency  of  the  rebel  enemy  by  the  strangers'  sovereigu.  It 
resulted  from  the  fact  of  belligerency  itself,  and  whether  rec- 
ognized or  not  by  other  governments.  But  the  proclaimed 
recognition  of  the  fact  by  a  government  is  conclusive  evidence 
of  the  fact,  and,  so  to  sx>eak,  an  estoppel  as  to  that  government. 
This,  probably,  is  all  Mr.  Adams  meant  in  his  dispatch  to  Mr. 
Seward  (quoted  in  an  argument,  June  11,  1861,  Diplomatic 
Correspondence,  105.)  If  responsibility  on  the  part  of  the 
United  States  in  the  absence  of  such  recognition  is  intimated, 
we  do  not  concur  with  that  distinguished  minister,  for  had 
Great  Britain  never  recognized  the  Confederates  as  belligerents 
at  all,  the  consequences  of  the  state  of  war  as  a  fact  to  Great 
Britain,  as  to  all  other  neutral  powers,  would  have  been  the 
same:  such  as  thehability  of  their  vessels  on  the  high  seas  to 
search  and  seizure  as  prize  by  the  armed  cruisers  of  the  United 
States,  and  to  capture  for  attempts  to  violate  the  blockade. 
These  rights  the  United  States  exercised  against  Mexico 
and  all  other  nations,  and  did  it  in  virtue  of  the  fact  of  war, 
and  not  because  of  the  recognition  of  the  l)elligerency  of  the 
insurgents  by  those  powers  or  any  of  them.  Mexico  conceded 
to  the  United  States  the  exercise  of  these  rights  of  war  against 
her,  and  is  equally  estopped  now  with  other  nations  to  deny  the 
fiwt  or  to  ignore  the  changes  which  the  war  introduced  into 
the  relations  between  the  two  governments. 

"  The  existence  of  a  civil  war  the  United  States  could  not 
and  did  not  deny.  The  whole  of  it  is,  that  government  denied 
the  necessity  or  propriety  of  the  recognition  of  its  rebel  citizens 
as  a  belligerent  power,  when  first  accorded,  at  that  time  and 
under  the  circumstances.  While  such  a  recognition  did  not 
create  or  change  the  fact  of  war,  it  increased  the  opportunities 
of  the  rebel  enemy  without  increasing  or  diminishing  the  rights 
of  the  United  States  growing  out  of  the  existence  of  war. 

"  So  far,  therefore,  as  the  responsibility  of  the  United  States 
to  Mexico  in  this  case  is  concerned,  it  is  in  nowise  increased  or 
diminished  by  the  failure  of  the  latter  to  accord  belligerent 
rights  to  the  Confederates. 

"The  naked  question  therefore  remains:  Is  the  United  States 
resi:)onsible  for  injuries  committed  during  the  late  civil  war 
within  the  arena  of  the  struggle  by  the  armed  forces  of  the 
so-called  Confederate  States  to  the  property  of  aliens,  <  tran- 
sient or  dwelling? ' 

"  We  have  no  diflBculty  in  answering  that  question  in  the 
negative. 

"  The  Confederate  armed  forces  were  in  no  sense  ^  authorities 
of  the  United  States'  within  the  meaning  of  tlie  convention 
under  which  we  are  assembled. 

"  If  we  admit  for  the  moment  that,  under  the  convention,  the 
United  States  is  liable  for  neglect  of  a  duty  stipulated  by 
treaty  or  imposed  by  the  law  of  nations,  and  if  such  a  duty  in 
the  present  instance  be  postulated  it  would  be  difldcult  to  show 
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such  neglect,  in  view  of  the  history  of  the  late  civil  war,  and 
particularly  of  the  capture  of  New  Orleans.  But  no  such  duty, 
in  fact,  rested  on  the  United  States  after  the  commencement 
of  the  war.  That  government  was  under  no  obligation,  by 
treaty  or  the  law  of  nations,  to  protect  the  property  of  aliens 
situate  inside  the  enemy  country  against  the  enemy.  The 
international  duty  of  the  United  States  or  its  engagements 
by  treaty  to  extend  protection  to  aliens,  transient  or  dwelling, 
in  its  territories,  ceased  inside  the  territory  held  by  the  insur- 
gents from  the  time  such  territory  was  withdrawn  by  war  from 
the  control  of  that  government,  and  until  her  authority  and 
jurisdiction  were  again  established  over  it. 

"  The  principle  of  non-responsibility  for  acts  of  rebel  enemies 
in  time  of  civil  war  rests  upon  the  ground  that  the  latter  have 
withdrawn  themselves  by  force  of  arms  from  the  control  and 
Jurisdiction  of  the  sovereign,  putting  it  out  of  his  power,  so 
long  as  they  make  their  resistance  effectual,  to  extend  his  pro- 
tection within  the  hostile  territory  to  either  strangers  or  his 
own  subjects,  between  whom,  in  this  respect,  no  inequality  of 
rights  can  justly  be  asserted. 

"  Rutherforth  has  plac^  it  upon  this  ground  in  his  valuable 
work. .  Speaking  of  the  duty  of  a  nation  to  prevent  its  citizens 
from  ofifending  against  the  subjects  of  other  states,  and  the 
consequences  of  neglect  in  this  particular,  he  says:  *  But  such 
neglect  does  not  make  a  nation  accessory  to  the  acts  of  subjects 
that  are  in  a  state  of  rebellion  and  have  renounced  their  alle- 
giance, or  that  are  not  within  its  territories,  for  in  these  circum- 
stances the  subjects,  whatever  they  may  be  of  right,  are  not 
under  its  jurisdiction  in  fact.  (Institutes,  p. 509,  Second  Ameri- 
can Edition.) 

"  Aliens  residing  and  trading  inside  the  rebel  territory  acted 
at  their  peril.  Indeed,  the  fact  of  residence  and  trade  consti- 
tuted them  enemies  of  the  United  States  in  common  with  the 
rest  of  the  inhabitants  whose  '  spirit  and  industry^  contributed 
to  the  resources  of  the  enemy.  The  house  of  Prats,  Pujol  &  Co., 
conducting  business  in  New  Orleans  in  1862,  was  engaged  in 
commerce  injurious  to  the  United  States.  Shipping  cotton  by 
that  house  to  Havana  from  New  Orleans,  while  the  latter  port 
was  held  by  the  enemy,  whether  blockaded  or  not,  subjected 
the  property  to  capture  on  the  high  seas  as  prize  of  war.  The 
fact  that  one  of  the  house  was  an  alien,  even  if  domiciled  in 
Campeachy,  would  not  exempt  his  share. 

*'  We  are  at  a  loss,  therefore,  to  perceive  on  what  ground 
aliens  resident  in  the  hostile  territory  could  claim  the  protection 
of  a  power  lawfully  exercising  the  rights  of  war  against  that 
territory  and  all  its  inhabitants. 

'*It  is  certain,  if  the  forces  of  the  United  States,  in  the 
course  of  their  operations  to  reduce  the  forts  of  the  enemy 
below  New  Orleans  and  to  capture  the  city,  had  destroyed  the 
vessel  and  cotton,  that  government  would  not  thereby  have 
incurred  any  responsibility  to  claimant's  government. 
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"This  doctrine  was  affirmed  in  the  strongest  terms  by  Mr. 
Marcy  in  answer  to  M.  Be  Sartiges,  claiming  indemnity  for 
losses  suffered  by  French  merchants  during  the  bombardment 
of  Greytown.    (8.  Ex.  Doc.  No.  9,  pp.  4^7, 35  Oong.  1  sess.) 

'^Tlie  American  Secretary  asserts,  as  a  principle  never 
doubted,  that  *  foreigners  domiciled  in  a  belligerent  country 
must  share  with  the  citizens  of  that  country  in  the  fortunes  of 
their  wars.'  In  the  debate  on  this  subject  in  the  British  Par- 
liament Mr.  Marcy's  position  was  justified.  Lord  Palmerston 
said:  'Those  who  go  and  settle  in  a  foreign  country  must 
abide  the  chances  which  befall  that  country.'  The  Attorney- 
General,  speaking  for  the  law  officers  of  the  crown,  said:  'The 
principle  which  governed  such  cases  was,  that  citizens  of  for- 
eign states  who  resided  within  the  arena  of  war  had  no  right  to 
demand  compensation  firom  either  of  the  belligerents  for  losses 
or  injuries  sustained.'  (Hansard,  Pari.  Deb.  3d  Series,  Vol. 
146,  pp.  37-49.) 

"The French  and  English  claims  in  this  case  were  abandoned, 
and  no  compensation  was  ever  ma<le  to  American  merchants. 

"If,  therefore,  persons  residing  within  the  arena  of  the 
struggle  have  no  right  to  demand  compensation  from  either  of 
the  belligerents,  much  less  can  such  persons  rightly  demand 
indemnity  from  one  belligerent  for  losses  inflicted  By  the 
other. 

"This  question  arose  out  of  the  trouble  in  Italy  in  1849,  on 
the  occasion  of  the  demand  of  the  English  Government  for 
injuries  suffered  by  her  subjects  from  acts  of  war  at  Florence 
and  Naples,  in  which  Austria  was  also  implicated.  Prince 
Schwartzenberg  distinctly  repelled  the  claim  for  the  Austrian 
cabinet,  that  of  Florence  being  willing  to  refer  the  question  to 
the  Government  of  liussia.  The  latter  country  declined  the 
umpirage  on  the  ground  that  the  acceptance  of  such  an  office 
would  £^mit  that  the  question  was  involved  in  doubt,  or  rested 
on  some  foundation,  and,  under  the  advice  of  Count  Nessel- 
rode,  Her  Majesty's  government  desisted  from  its  pretensions. 

"We  are  not  aware  of  an  instance  where  such  claims  have 
ever  been  conceded  by  any  nation  able  to  protect  itself,  or  at 
liberty  to  refuse  such  unjust  demands. 

"The  non responsibility  of  the  United  States  for  the  acts  of 
its  late  rebel  enemies,  while  forcibly  withdrawn  from  the  juris- 
diction of  that  government,  must  have  been  generally  conceded 
b}'^  other  nations;  for,  although  many  citizens  of  American  and 
European  states  were  resident  in  the  hostile  territory  during 
the  struggle,  and  suffered  losses  common  to  all  inhabitants 
of  the  arena  of  war,  no  nation  has  made  a  demand  upon  the 
United  States  for  indemnity  (unless  the  present  case  forms 
the  exception),  while  it  is  certain  that  that  government  would 
promptly  repel  all  such  demands. 

"To  admit  the  principle  would  place  just  governments, 
driven  to  the  employment  of  arms  for  the  suppression  of 
wicked  attempts  at  their  overthrow,  under  serious  disadvan- 
tages, and  very  much  strengtlion  and  embolden  the  cause  of 
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insarrection.  It  is  not  likely,  therefore,  soon  to  find  a  place  in 
the  code  of  nations. 

"The  claimant's  case  is  not  free  from  grave  suspicions,  and 
might  be  rejected  on  other  grounds;  but  we  finally  disallow  and 
reject  his  claim  on  the  ground  that  the  United  States  Govern- 
ment is  not  responsible  for  the  destruction  of  his  cotton  by  the 
naval  forces  of  the  so-called  Confederate  States  of  America 
during  the  late  civil  war. 

"  The  motion  to  dismiss  and  disallow  the  claim  is  granted.^ 

Opinion  of  Mr.  Pa-     Mr.  Palacio,  concurring,  delivered  the  fol- 
lado.  lowing  opinion  : 

**  This  is  a  claim  for  the  value  of  a  number  of  cotton  bales 
destroyed  by  an  oflBcer  and  twenty  men  of  the  navy  of  the  so- 
called  Confederate  States  during  the  war  of  the  secession. 

"  Before  determining  whether  the  United  States  are  or  not 
bound,  in  consequence  of  this  fact,  to  indemnify  the  claimant, 
it  is  necessary  to  examine  whether  the  same  fact  can  be  daly 
considered  as  an  injury  made  by  the  authorities  of  said  States. 

"  It  is  well  known  that  these  injuries  arise  either  from  an 
act  of  positive  and  direct  violation  of  the  rights  of  the  injured, 
or  from  the  condemuable  neglect  of  extending  the  necessary 
protection  to  said  rights. 

"It  is,  in  my  opinion,  self-evident  that,  in  the  present  case, 
there  was  not  any  aggressive  and  direct  action  on  the  part  of 
authorities  of  the  United  States;  because  the  authors  of  the 
fact,  which  has  given  origin  to  the  claim,  are  neither  de  facto 
nor  dejure  authorities  of  the  United  States,  nor  of  any  of  the 
States  of  the  Union.  It  is  sufficient  to  prove  it — the  consid- 
eration that  those  who  acted  as  the  authorities  of  the  so  called 
confederation  had  been  declared  rebels  and  traitors  by  the 
supreme  federal  authorities;  and  that  whatever  question  may 
arise  within  the  United  States  in  regard  to  the  propriety  or 
legitimacy  of  that  declaration,  the  foreign  nations  can  not  but 
accept  it  and  acknowledge  the  power  of  pronouncing  it,  which 
the  Constitution  has  vested  in  the  President  and  the  Congress 
of  the  United  States,  the  supreme  rulers  of  the  nation.  So 
the  denomination  of  rebels  inflictea  on  the  Confederates  by  the 
explicit  declaration  of  tliose  powers,  against  whom  they  were 
in  arms,  ought  to  be  considered  out  of  question  by  the  foreign 
governments.  It  was  not  the  province  of  said  governments 
to  investigate  whether  the  political  movements  of  the  so-called 
Confederate  States  were  or  not  legitimate  and  in  accordance 
with  their  local  legislations.  They  are  bound,  on  the  contrary, 
to  respect  the  action  of  the  President  and  Congress  of  the 
United  States,  who  deprived  those  States  of  their  participa- 
tion in  the  National  Government  and  declared  them  enemies 
of  the  nation  until,  by  their  submission,  they  might  lose  such 
a  character  and  be  restored  into  the  Union.  In  the  mean  time, 
those  States  could  not  enjoy  the  political  status  to  which,  in 
another  case,  the  Constitution  framed  would  have  entitled 
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them;  nor  coustitute  an  independent  nationality,  whose  acts 
and  resolutions  were  to  be  considered  by  the  international  law 
as  perfectly  valid,  and  emanated  from  a  legal  source  entirely 
distinct  from  the  Federal  Government.  In  consequence  of  this 
the  authorities  appointed  or  elected  by  said  States  can  not  be 
considered  as  legitimate,  nor  their  official  capacity  as  such 
authorities  recognized  as  far  as  the  relations  with  the  foreign 
governments  are  concerned. 

**As  for  the  responsibility  arising  from  the  neglect  of  due  and 
efficient  protection,  the  following  is  to  be  considered: 

'*  It  is  the  duty  of  the  governments  to  protect  in  an  efficient 
manner,  against  all  kinds  of  unjust  aggression,  all  persons 
residing  within  their  jurisdiction  and  under  the  shelter  of  their 
laws.  To  this  protection  the  alien  residents  are  no  less  enti- 
tled than  the  citizens,  but  it  would  be  wrong,  however,  to  pre- 
tend a  better  right  to  it  in  the  former  case  than  in  the  latter; 
and  the  reason  is  very  clear,  be(*ause  the  supposition  that  a 
government  is  obliged  to  protect  in  a  more  efficient  manner  the 
foreign  residents  than  the  natives  would  be  equivalent  to  admit 
that  the  duty  of  said  government  is  not  to  secure  in  the  high- 
est degree,  and  in  the  most  practicable  manner  permitted  by 
law,  the  same  protection  to  the  persons  and  property  of  its 
own  citizens.  And,  in  fact,  if  anything  would  be  done  in  favor 
of  the  aliens  which  would  have  been  omitted  in  favor  of  the 
citizens,  these  would  undoubtedly  be  entitled  to  claim  against 
the  government  that  failed  to  employ  for  their  protection  the 
efficient  means  it  had  in  its  power.  The  duty  of  the  govern- 
ment is  not  to  omit  any  practicable  measure  tending  to  that 
purpose;  and  hence  we  are  forced  to  conclude,  either  that  some- 
thing impracticable  is  pretended  in  favor  of  the  aliens,  or  that 
something  practicable  and  efficient  has  been  omitted  in  the  pro- 
tection of  the  citizens.  These  are  entitled  to  all  that  is  possi- 
ble in  the  matter,  and  consequently  there  remains  nothing  to 
add  in  regard  to  the  aliens. 

"It  is,  therefore,  a  wrong  construction  of  the  word  especial^ 
used  by  the  corivention  to  qualify  the  protection  due  to  foreign 
residents,  to  suppose  that  it  means  something  more  accurate 
and  scrupulous  than  what  is  due  to  the  native.  It  is  simply  a 
great  mistake,  because  such  a  construction  would  involve  a 
legal  impossibility  and  an  absurdity.  That  word  especial  can 
only  be  construed  as  a  superlative^  tending  to  ascertain  so  per- 
fect a  protection  as  to  make  it  impossible  to  have  it  better. 
It  can  never  be  understood  as  a  comparative^  tending  to  estab- 
lish a  distinction  between  the  foreign  and  the  native  residents, 
favorable  to  the  former  and  unfavorable  to  the  latter. 

"It  being  thus  ascertained  that  tlie  duty  of  protection  on 
the  part  of  the  government,  either  by  the  general  principles 
of  international  law  or  by  the  especial  agreements  of  the 
treaties,  only  goes  as  far  as  permitted  by  possibility,  the  fol- 
lowing question  arises:  What  is  the  degree  of  diligence  re- 
quired for  the  due  performance  of  this  duty  f  And  the  answer 
will  be  very  obvious — that  diligence  must  be  such  as  to  render 
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impossible  any  other,  better  or  more  careful  and  attentive,  so 
as  not  to  omit  anything,  practical  or  possible,  which  ought  to 
have  been  done  in  the  case.  Possibility  is,  indeed,  the  last 
limit  of  all  the  human  obligations:  the  most  stringent  and 
inviolable  ones  can  not  be  extended  to  more.  The  purpose  of 
trespassing  this  limit  should  be  equivalent  to  pretend  an  im- 
possibility; and  so  tbe  jurists  and  law  writers,  in  establishing 
the  maxim  ad  impossibile  nemo  tenetur^  have  merely  been  the 
interpreters  of  common  sense. 

^^  The  same  truth  will  be  expressed  in  a  more  practical  lan- 
guage by  saying  that  the  extent  of  the  duties  is  to  be  com- 
mensurate with  the  extent  of  the  means  for  x>6rforming  the 
same,  and  that  he  who  has  employed  all  the  means  within  his 
reach  has  perfectly  fulfilled  his  duty,  irresi)ective  of  the  mate- 
rial result  of  his  efforts.  To  ask  of  him  some  other  thing, 
would  be  the  same  as  to  pretend  an  action  ultra  posse^  which 
is  positively  an  absurdity. 

^^  Let  us  see,  now,  what  are  the  means  that  a  government 
can  employ  for  the  protection  of  foreign  and  native  residents 
against  all  kinds  of  injuries  to  their  persons  and  property. 

"In  the  regular  course  of  social  events  the  protection  of  the 
rights  of  the  inhabitants  of  a  state,  either  citizens  or  aliens, 
is  commended  to  the  courts  of  justice,  which  are  vested  with 
sufficient  authority  to  redress  the  grievances  and  to  punish  the 
criminals.  And  the  government  that  has  done  its  best  for  the 
capture  of  a  wrongdoer,  and  brings  him  to  trial  before  a  coart 
of  justice,  has  perfectly  fulfilled  its  duty,  either  in  case  the 
injured  resident  is  a  foreigner,  or  when  he  is  a  native  citizen. 
As  for  the  courts,  they  will  have  also  fulfilled  their  duty  by 
fairly  applying  and  enforcing  the  laws,  whatever  they  may  be 
in  relation  to  the  case. 

"  Let  us  suppose,  however,  that  the  wrongdoers  resist  the 
legitimate  authorities  and  oppose  against  them  military  forces 
enough  to  check  their  efforts  and  make  impossible  the  capture 
and  punishment  they  attempted.  Let  us  suppose  that  the 
ordinary  agents  of  the  authority  to  which  the  capture  of  the 
offenders  has  been  committed  find  them  in  arms  and  protected 
by  numerous  bodies  of  men;  that  they  are  able  to  oppose  a 
battalion  to  a  company,  a  division  to  a  brigade,  or  a  strong 
corpn  (Tarmee  to  a  division,  sent  against  them  to  enforce  the 
laws.  What  else  can  be  done  by  the  authorities  for  the  per- 
fect fulfillment  of  their  duties!  It  is  clear  that  the  only  means 
the  legitimate  authorities  possess  to  preserve  order  and  main- 
tain the  empire  of  law  consist  in  raising  the  military  forces 
required  to  subdue  the  rebels,  in  obtaining  from  the  national 
representative  the  i)pcuniary  resources  necessary  to  meet  the 
expenses  of  the  war,  in  calling  around  them  all  the  good  citi- 
zens and  leading  them  to  fight  against  the  disobedient;  in 
declaring,  in  fine,  that  these  are  rebels  and  enemies  of  the 
nation  whose  legal  and  moral  existence  they  have  attacked 
by  their  resistance.    There  is  no  doubt  that  all  these  measures 
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have  created  a  new  situation  and  changed  the  legal  ^^a^t^of 
some  persons,  as  well  as  the  character  of  public  affairs.  If 
we  are  willing  to  call  everything  by  its  own  name  we  shall  be 
bound  to  admit  that  the  state  of  peace  in  which  every  law  is 
enforced  and  obeyed  without  resistance  and  tlie  duties  of  pub- 
lic officers  perionned  without  obstacle  has  been  replaced  by  a 
state  of  icavy  in  which  the  nation  can  not  make  justice  for  her- 
self but  by  means  of  arms.  We  shall  also  be  bound  to  admit 
that  those  who  commenced  by  merely  being  offenders,  who 
were  to  be  submitted  to  the  action  of  the  judicial  authorities, 
have  become  rebels,  and  ought  to  be  treated  as  the-enemies  of 
the  nation.  A  state  of  war  being  thus  de  facto  and  undeniably 
existent,  the  duty  of  the  government  must  be  measured  in  ac- 
cordance with  it,  and  its  responsibility  must  be  determined 
without  losing  sight  of  that  important  fact.  The  state  of  war 
exists  irrespective  of  the  recognition  of  other  nations.  K"o  writ- 
ten declaration,  no  legal  fiction,  can  be  sufficient  to  destroy  this 
fact,  as  palpable  as  positive,  Hhat  the  nation  pursues  the 
rebels  by  means  of  the  armies  because  she  is  unable  to  bring 
them  before  the  ccmrts.' 

"  Under  such  a  state  of  things  it  is  not  in  the  power  of  the 
nation  to  prevent  or  to  avoid  the  injuries  caused  or  intended 
to  be  caused  by  the  rebels,  either  to  the  foreign  residents  or  to 
the  native  citizens  of  the  country;  and  as  nobody  can  be  bound 
to  do  the  impossible,  from  that  very  moment  the  responsibility 
ceases  to  exist.  There  is  no  responsibility  without  fault  {ctilpa)y 
and  it  is  too  well  known  that  there  is  no  fault  (culpa)  in  having 
failed  to  do  what  was  impossible.  The  fault  is  essentially  de- 
]>endent  upon  the  will,  but  as  the  will  completely  disappe<irs 
before  the  force,  whose  action  can  not  be  resisted,  it  is  a  self- 
evident  result  that  all  the  acts  done  by  such  force,  without  the 
possibility  of  being  resisted  by  another  equal  or  more  powerful 
force,  can  neither  involve  a  fault  nor  an  injury  nor  a  responsi- 
bility. 

''  It  must  not  appear  strange  to  speak  of  violence  (vis  major) 
when  the  question  is  of  nations,  and  even  of  very  powerful 
ones.  It  is  not  impossible  that  said  nations,  although  perfectly 
a'»le  to  obtain  at  last  an  easy  and  final  victory  over  their 
enemies,  on  account  of  their  overwhelming  superiority,  should 
not  display  the  same  resources  in  all  the  acts  of  the  war,  and 
always  and  everywhere  provide,  at  the  opportune  moment, 
what  was  required  to  prevent  the  injury. 

"  Nobody  has  thus  far  believed  that  the  duty  of  governments 
was  to  indemnify  their  citizens  for  the  losses  and  injuries  sus- 
tained by  cause  of  war;  and  it  is  not  easy  to  perceive  the 
reason  why  an  alien  might  be  entitled  to  claim  what  is  refused 
to  the  citizen.  Nations  can  and  must  afford  protection,  and 
prevent  and  punish  the  offenses,  by  all  the  means  they  have 
within  their  reach;  but  none  has  had  the  temerity  to  maintain 
as  a  principle  of  public  l;i  w  the  duty  of  indemnifying  for  losses 
and  injuries  caused  by  the  enemy. 
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•^'Tbe  propriety  with  which  we  employ  this  word  when  we 
speak  of  civil  wars  cau  be  easily  perceived.  Enemies  are  all 
those  against  whom  the  nation  has  been  compelled  to  employ 
the  public  force  and  to  put  itself,  for  its  own  conservation,  ou 
a  footing  of  war.  It  matters  little  that  the  other  nations  may 
or  may  not  recognize  the  position  of  the  rebels  as  belligerents. 
Such  a  recognition  can  entail  certain  liabilities  and  duties  to 
the  government  that  deems  proper  to  make  it;  but  neither  a 
new  obligation  can  be  imposed  on  account  of  it  upon  the  con- 
teuding  parties,  nor  much  less  any  alteration  introduced  in  the 
diplomatic  intercourse  with  the  foreign  powers  who  have  not 
made  the  recognition. 

"For  this  reason  it  is  very  easy  to  disclose  the  fallacy  of  the 
argument  presented  in  favor  of  the  claimant,  and  based  on  the 
ground  that  the  American  Government  refused  to  England 
the  right  of  claiming,  as  the  logical  consequence  of  her  recog- 
nition of  belligerency  of  the  Southern  States.  It  is  said  that 
England  has  no  right  because  she  recognized  the  rebels  as 
belligerents;  and  hence  it  is  concluded  that  Mexico,  who  did 
not  make  that  recognition,  is  perfectly  entitled  to  claim  and 
obtain  remuneration.  This  argument,  a  contrario  sensu^  as  the 
scholars  used  to  say,  fails  in  the  present  case  by  want  of  an 
essential  requisite.  The  reason  assigned  in  the  first  part  of  the 
argument  is  not  the  only  one  to  be  considered,  and  conse- 
quently the  conclusion  is  not  right.  If  the  refusal  made  to 
Great  Britain  of  any  right  to  claim  against  the  acts  of  the  Con- 
federates should  be  based  exclusively  on  the  ground  of  their 
recognition  as  belligerents,  perhaps  it  would  be  proper  to  con- 
clude that  the  other  nations,  who. never  recognized  the  rebels 
as  belligerents,  are  fully  entitled  to  claim.  But  this  is  not  the 
case.  Mr.  Adams  did  not  say  to  Lord  John  Kussell  that 
England  had  no  right  only  on  account  of  said  recognition. 
This  reason  was  one  among  many  others,  and  perhaps  it  was 
employed  only  on  account  of  its  conclusive  character  when 
applied  to  England.  Arguments  ad  hominem  of  this  kind  are 
much  in  favor  among  diplomatists. 

*^  It  is  certain  that  such  an  argument  can  not  be  used  against 
Mexico.  The  government  of  this  republic,  as  a  good  friend  of 
the  United  States,  always  refused  to  recognize  the  rebels  as 
belligerents.  But  this  recognition  is  not  the  only  reason  exist- 
ing to  reject  the  claim.  We  can  not  conclude  from  the  fact 
that  Mexico  did  notrecognizethe  belligerency  of  the  Southern 
Confederacy,  that  the  United  States  have  contracted  a  respon- 
sibility which  is  in  fact  inconsistent  with  the  state  of  things 
above  described. 

"It  is  natural  and  proper  that  a  nation  carrying  on  a  war, 
whether  foreign  or  civil,  should  endeavor,  for  the  sake  of  duty 
and  convenience,  to  prevent  her  enemies  from  causing  the 
mischiefs  which  they  might  attempt  to  commit.  If,  in  this 
re8])ect,  she  does  all  in  her  power,  and  all  that  can  be  accom- 
plished by  means  of  her  resources,  it  can  be  said  that  she 
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fulfills  the  whole  of  her  duties,  both  toward  her  own  citizens 
and  the  citizens  of  foreign  countries.  The  evils  which  it  was 
not  possible  to  avoid  constitute  a  calamity  for  which  she  can 
not  be  responsible;  and  there  is  not  a  shadow  of  reason  in  pre- 
tending that  either  a  nation  or  an  individual  should  be  bound 
to  do  in  behalf  of  others  more  tlian  he  has  done  in  his  own 
defense,  if  the  nation  herself  could  not  avoid  suflfering  incal- 
culable losses,  it  is  clear  that  she  could  not  possibly  avoid 
those  sustained  by  others.  Her  only  duty  was  to  cause  the 
war  to  be  as  short  and  exempt  from  disasters  as  possible;  and 
if  she  endeavored  to  do  this  and  employed  all  the  means  within 
her  reach,  she  can  not  be  blamed  for  omission  or  neglect  of 
duty,  and  consequently  can  not  have  any  responsibility.  The 
United  States  fulfilled  that  duty  nobly  and  worthily,  and  the 
immense  magnitude  of  its  efforts,  which  everybody  knows, 
shows  that  the  sufferings  occasioned  by  the  gigantic  struggle 
could  not  be  possibly  avoided. 

"The  claimant  argues  that  the  act  of  which  he  complains 
was  not  an  act  of  war,  perpetrated  by  the  enemies  of  the 
United  States,  but  rathrr  a  crime  committed  by  its  subjects 
within  its  jurisdiction.  The  natural  conseguence  of  this  aspect 
of  the  case  should  be  that  the  complainant  ought  to  have 
applied  to  the  courts  and  prosecuted  before  them  all  his  legal 
resources  until  exhausting  them.  Should  the  compliance  with 
his  just  pretensions  have  been  refused,  then  he  would  have 
been  able  to  exact  the  responsibility  of  the  country  which 
had  not  done  him  justice.  If  in  resi)onse  to  this  it  is  said  that 
there  were  no  tribunals  to  which  one  might  have  applied,  or 
that  their  action  had  no  sufficient  efficacy  against  the  authors 
of  the  crime,  this  would  only  prove  the  fact  that  the  country 
was  in  a  state  of  war;  that  its  authorities  were  not  recognized 
or  obeyed  by  the  rebels;  that  the  government  was  almost 
unable  to  try  and  punish  them;  and  that,  it  being  engaged  in 
the  important  task  of  defending  its  existence  and  its  preroga- 
tives with  arms,  it  had  to  try  the  transgressors  of  the  laws,  not 
as  authors  of  private  wrongs,  but  considering  them  as  public 
enemies.  The  alternatives  of  the  following  dilemma  are  both 
equally  conclusive.  There  were  tribunals  with  sufficient  power 
to  punish  the  delinquents,  or  there  were  not.  If  there  were 
any,  then  the  claimant  ought  to  have  applied  to  them,  that  the 
American  nation  might  have  fulfilled  the  duty  of  doing  him 
justice.  If  there  were  not,  the  existence  of  delinquents  in  a 
country  against  whom  the  ordinary  tribunals  and  authorities 
are  impotent,  and  against  whom  it  is  necessary  to  employ 
force,  is  a  conclusive  proof,  both  of  the  state  of  war  and  of  tlie 
character  of  enemies  of  those  w  ho  committed  the  offense.  It 
is,  no  doubt,  possible  that  the  regular  action  of  the  courts 
should  fail  at  times  to  be  as  effective  and  efficacious  as  usual, 
and  that  a  crime  should  remain  unpunished ;  but  the  national 
responsibility  can  not  exist,  nor  can  the  government  of  the 
complainant  prefer  any  claim  unless  he  should  prove  that  he 
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diligently  exercised  all  his  legal  resources,  and  the  rendering 
of  justice  to  him  was  deliberately  refused. 

"  The  argument  oflfered  by  the  claimant,  founded  on  a  doc- 
trine of  Chitty,  is  likewise  destitute  of  importance  in  this  case. 
However  worthy  of  respect  that  doctrine  may  be,  it  can  not 
have  application  in  the  present  question.  Said  doctrine  refers 
to  the  obligation  of  indemnifying  those  who  have  to  perform 
some  act  in  favor  of  others,  when  they  have  failed  to  do  it, 
even  in  fortuitous  cases,  or  in  cases  of  force. 

<*If  we  were  to  make  a  full  eximsition  of  that  doctrine  we 
should  find  its  origin  in  the  Roman  law  with  reference  to  the 
contracts  stricti  juris,  the  extension  given  by  the  pretor  to 
those  denominated  bona  fide  and  prescriptis  verbisjits  introduc- 
tion into  the  common  law  first,  and  then  into  the  jurisprudence 
of  the  courts  of  equity;  but  it  is  not  necessary  to  enter  into 
such  an  exposition  to  be  able  to  perceive  that  said  doctrine  of 
indemnification  only  refers  to  the  case  of  the  nonfulfillment  of 
a  specified  obligation  relative  to  a  concrete  fact  nominally 
promised.  It  will  be  very  easy  for  anyone  versed  in  the  science 
of  law  to  perceive  the  difference  existing  between  that  kind  of 
obligations  and  those  which  arise  from  a  mere  principle  of 
justice,  indeterminate  in  its  extension,  susceptible  of  infinite 
variety  in  the  cases  of  its  application,  of  an  immense  latitude 
in  its  construction,  and  of  a  very  ample  discretion  in  the  selec- 
of  the  proper  and  adequate  means  of  making  it  effective;  but 
to  perfectly  understand  the  point  in  question  it  is  sufficient 
for  us  to  direct  our  attention  toward  the  foundation  upon 
which  the  said  doctrine  rests.  If  it  establishes  the  responsi- 
bility of  the  promiser,  even  in  fortuitous  cases,  it  is  in  consid- 
eration of  the  omission  of  him  who  bound  himself  without 
limitation  and  without  making  an  exception  of  such  cases. 
Such  omission  can  only  exist  in  those  cases  in  which  an  express 
contract  or  stipulation  has  been  made,  and  in  which  the  object 
of  said  stipulation  is  to  be  executed  according  to  the  limits 
and  conditions  established  by  the  promiser;  but  obligations 
of  a  general  character,  whose  fulfillment  can  be  demanded  in 
a  thousand  fortuitous  eases,  are  confined  within  the  limits 
fixed  by  their  own  nature  and  the  reasons  of  universal  justice. 
To  that  kind  of  obligations  belongs  that  which  a  government 
has  of  protecting  the  residents  of  the  country,  l^th  foreign 
and  native.  Its  limitation,  by  means  of  a  contract,  that  it 
might  not  be  exacted  in  fortuitous  cases  and  in  cases  offeree, 
would  only  be  necessary  when  determinate  and  well  defined 
/facts  should  have  been  promised,  since  the  one  who  offers  to 
Jperform  such  facts  is  the  only  one  entitled  to  decide  not  to 
perform  it,  and  to  receive  in  its  default  the  payment  of 
indemnification. 

*»The  irresponsibility  of  the  government  for  the  mischiefs 
caused  by  the  rebels  in  a  civil  war  has  in  its  favor  the  opinions 
and  decisions  of  eminent  statesmen.  The  English  Govern- 
ment, which  is  not  in  all  cases  tlie  best  guide  in  international 
questions,  when  seeking  to  enforce  the  rights  of  its  subjects, 
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has,  on  several  occasions,  run  the  risk  to  be  censured  by  the 
public  opiuion  in  its  own  country,  as  well  as  by  foreign  cabi- 
nets, and  this  on  account  of  its  obstinacy  in  exacting  indemni- 
fications \oT  damages  sustained  in  the  civil  wars  of  other 
countries. 

'*The  case  of  D.  Pacifico  is  very  well  known,  in  which  Great 
Britain  compelled  the  Grecian  Government  to  pay  indemnifi- 
cation for  damages  suffered  in  consequence  of  a  mutiny,  which 
said  government  resisted  and  succeeded  in  repressing.  Greece, 
unable,  on  account  of  its  weakness,  to  oppose  the  demands 
of  the  British  cabinet,  yielded  to  them ;  but  she  protested  that 
her  submission  was  only  due  to  force,  and  that  she  was  per- 
suaded of  the  great  injustice  of  which  she  was  the  object. 
That  same  opinion  was  expressed  by  the  French  envoy.  Baron 
de  Gros,  to  his  government,  and  the  cabinet  of  St.  Petersburg 
also  expressed  it  to  the  English  Government  in  terms  extremely 
severe.  It  also  happened  that  both  houses  in  England  con- 
demned the  course  followed  by  the  ministry,  and  its  members 
were  obliged  to  resign. 

"On  another  similar  occasion  England  demanded  from  the 
imx)erial  Government  of  Austria  the  payment  of  a  certain  in- 
demnification for  damages  sustained  by  some  of  its  subjects 
in  consequence  of  revolutionary  movements  in  Tuscany  and 
Naples,  and  it  was  agreed  to  submit  the  question  to  the  deci- 
sion of  the  Czar  of  Kussia,  who,  as  soon  as  he  acquainted  him- 
self with  the  case,  declin^  to  act  as  arbitrator,  for  the  reason 
that  it  was  not  proper  for  him  to  decide  about  so  evident  a 
case,  it  being  clear  and  beyond  doubt  that  England  was  not 
right  in  the  least.  There  are  not,  undoubtedly,  many  instances 
like  this,  in  which  a  sovereign  should  have  condemned  In  such 
severe  terms  the  pretensions  of  another  with  whom  he  is  not 
at  war. 

"The  American  Government  also  had  occasion  to  decide 
this  question.  In  a  riot  which  occurred  in  New  Orleans  in 
1859,  in  consequence  of  the  excitement  created  by  the  news  of 
the  shooting  of  several  Americans  in  the  Island  of  Cuba,  some 
Spanish  subjects  suflfered  insults  and  damages.  When  the 
Government  of  Spain  made  the  claim,  the  American  Secretary 
of  State,  the  illustrious  Daniel  Webster,  while  expressing  the 
sorrow  his  government  felt  at  what  had  happened,  and  while 
promising  to  punish  the  delinquents,  peremptorily  declined  all 
responsibility  and  the  paymentof  indemnification.  The  Spanish 
Government  subsequently  declared  that  it  was  completely 
satisfied. 

"After  these  precedents  it  is  painful  to  see  the  claimant  cite 
in  support  of  his  pretension  the  course  followed  by  England, 
France,  and  Spain  in  making  the  celebrated  tripartite  conven- 
tion of  London  concluded  in  October  18GI  for  the  purpose  of 
claiming  indemnity  for  the  alleged  damages  sustained  by  the 
subjects  of  said  powers  in  Mexico  at  the  time  of  the  civil  wars. 
Everybody  knows  what  was  the  real  and  true  design  of  those 
three  governments,  and  that  they  did  not  succeed  in  their 
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enterprise.  On  the  other  hand,  it  was  very  strange  that  such 
precedents  should  be  invoked  by  a  Mexican,  and  in  a  claim  sup- 
posed to  be  made  in  the  name  of  the  same  government  which 
considered  itself  highly  oifended  by  the  conduct  alluded  to. 

"This  is  my  opinion  on  this  question,  which  induces  me  to 
concur  with  my  distinguished  colleague  in  the  point  that  the 
claim  preferred  by  D.  Salvador  Prats  against  the  United 
States  before  this  commission  ought  to  be  rejected.^ 

Salvctdor  Prais  v.  Jfcf  United  States^  No.  748,  conveDtiou  between  the 
Uoited  States  and  Mexico  of  July  4,  1868.  The  commissioners  rejected  a 
claim  for  the  value  of  cattle  and  other  property  which  it  was  alleged  that 
the  owner  was  compelled  to  abandon  on  a  ranch  in  Texas  which  was  taken 
possession  of  by  troops  of  the  Confederacy.  {Niert^a  OUrares  v.  The  United 
StaieSf  No.  749,  MS.  Op.  VI.  160. )  They  also  dismissed  a  claim  against  Mex- 
ico based  on  the  seizure  by  Confederates  of  a  schooner  in  the  waters  of 
Bagdad,  Mexico,  in  November,  1864.  {^Baltimore  Insurance  Co,\.  Mexicoy 
No.  756,  MS.  Op.  V.  446.) 

The  references  by  Mr.  Palacio  to  the  New  Orleans  riot  and  the  case  of 
Pacilico  are  hardly  accurate.  In  the  case  of  the  New  Orleans  riot,  Mr. 
Webster  acknowledged  a  special  obligation  to  indemnify  the  Spanish  con- 
sul; and  in  the  end  compensation  was  made,  though  as  an  act  of  good  will 
and  not  of  obligation,  to  the  privut43  subjects  of  Spain.  In  the  case  of 
Pacifico,  a  resolution  of  censure  was  adopted  by  the  House  of  Lords,  but 
the  subject  was  then  brought  before  the  Commons.  In  the  latter  chamber, 
Lord  Palnierston,  in  a  speech  of  remarkable  power,  defended  his  course  on 
three  grounds:  (1)  That  there  was  a  neglect  by  the  Greek  Government  to 
render  protection;  (2)  that  no  measures  were  taken  by  that  government  to 
afford  redress;  and  (3)  that  there  were  in  fact  no  tribunals  in  Athens  that 
could  be  trusted  for  that  purpose.  At  the  close  of  the  debate,  which  lasted 
four  nights,  the  House  of  Commons,  by  a  majority  of  forty-six  (310  ayes 
to  254  noes)  adopted  a  resolution  offered  by  Mr.  Roebuck  as  follows: 
"That  the  principles  which  have  hitherto  regulated  the  foreign  policy  of 
Her  Majesty's  Government  are  such  as  were  required  to  preserve  untar- 
nished the  honor  and  dignity  of  the  country,  and,  in  times  of  unexampled 
difficulty,  the  best  calculated  to  maintain  peace  between  England  and  the 
various  nations  of  the  world." 

In  tbe  case  of  Edward  Alfred  Barrett  v. 
^®  ^^^"^^  The  Uuited  States,  No.  18,  the  claiiDant,  a 
British  subject,  resident  in  England  during  the 
civil  war  in  the  United  States,  alleged  that  in  October  1864  he 
purchased  for  a  valuable  consideration  and  was  still  the  pos- 
sessor and  absolute  owner  of  a  certain  *' cotton-loan  bond"  of  the 
Confederate  States  of  America,  by  which  the  Confederate  States 
bound  themselves  to  pay  to  the  bearer  £200  sterling,  with  in- 
terest at  7  per  cent  per  annum,  semiannually,  on  the  Ist  day  of 
March  and  the  1st  day  of  September  in  each  year,  until  redemp- 
tion of  the  principal  at  par;  tliat  the  government  of  the  United 
States,  in  1805,  '^seized  all  the  public  assets  of  the  said  Con- 
federate States  and  especially  a  very  large  quantity  of  cotton, 
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hypothecated  by  the  said  Confederate  States  government  for 
payment  of  the  said  cotton  loan,  and  thus  prevented  those 
States  from  paying  their  cotton-loan  bondholders;"  and  that 
in  consequence  of  such  seizure  by  the  Government  of  the 
United  States  the  principal  of  the  bond  remained  unpaid,  and 
no  interest  had  been  paid  thereon  from  the  Ist  of  March  1865. 
The  claimant  demanded  £200  and  interest. 

The  agent  of  the  United  States,  believing  the  claim  to  be 
outside  of  the  scope  of  the  submission  under  the  treaty,  sent  a 
copy  of  the  memorial  to  the  Secretary  of  State  who  protested 
against  the  presentation  of  the  claim  and  asked  that  it  be 
witlidrawn.  This  request  not  having  been  complied  with,  the 
agent  of  the  United  States,  under  specific  instructions  from  the 
Secretary  of  State  of  December  9,  1871,  filed  a  motion  to  dis- 
miss for  want  of  jurisdiction,  on  the  ground  that  the  memorial 
stated  '^no  case  for  a  claim  against  the  United  States  within 
the  intent"  of  the  treaty. 

Arguments  were  submitted  on  this  motion,  and  on  December 
14,  1871,  the  commission  rendered  the  following  unanimous 
decision : 

"  The  commission  is  of  opinion  that  the  CTnited  States  is  not 
liable  for  the  payment  of  debti§  contracted  by  the  rebel  au- 
thorities. 

'*  The  rebellion  was  a  struggle  against  the  United  States  for 
the  establishment  in  a  portion  of  the  country  belonging  to  the 
United  States  of  a  new  state  in  the  family  of  nations,  and  it 
failed.  Persons  contracting  with  the  so-called  Confederate 
States  voluntarily  assumed  the  risk  of  such  failure,  and  accepted 
its  obligations,  subject  to  the  paramount  rights  of  the  parent 
state  by  force  to  crush  the  rebel  organization,  and  seize  all  its 
assets  and  property,  whether  hypothecated  by  it  or  not  to  its 
creditors. 

*'  Such  belligerent  right  of  the  United  States,  to  seize  and 
hold  was  not  subordinate  to  the  rights  of  creditors  of  the  rebel 
organization,  created  by  contract  with  the  latter;  and  when 
such  seizure  was  actually  accomplished,  it  put  an  end  to  any 
claim  of  the  property  which  the  creditor  otherwise  might  have 
had. 

'*We  are  therefore  of  opinion  that  after  such  seizure  the 
claimant  had  no  interest  in  the  property,  and  the  claim  is  dis- 
missed." 

Am.  aud  Br.  Claims  Commissiou,  treaty  of  May  8,  1871,  Hale's  Report, 
154.  See  also  Howard's  Report,  60,  531, 537.  The  same  principle  was  ap. 
plied  in  the  case  of  Alfred  Raoul  Walker  v.  The  United  Slates,  No.  13,  jn 
which  damages  were  claimed  for  the  loss  of  trust  funds  which  were  in- 
vested by  order  of  a  South  Carolina  court  in  bonds  of  the  Confederate 
States.  (Hale's  Report,  153.) 
5627— Vol.  3 49 
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In  the  case  of  Charles  J.  Jansen  v.  Mexico^ 
The  Maximilian    -^^^  g.   ^  claim  was  presented  to  the  commis- 

sion  under  the  convention  between  the  United 
States  and  Mexico  of  July  4,  1868,  growing  out  of  the  confis- 
cation of  the  bark  Francis  Palmer  and  her  cargo  by  the  Impe- 
rial authorities  in  Mexico  in  1866,  Mr.  Gushing,  as  agent  and 
counsel  of  Mexico,  moved  to  dismiss  the  claim  on  the  ground 
that  the  injury  complained  of  was  not  committed  by  the  au- 
thorities of  the  Mexican  Republic,  but  by  the  invading  forces, 
naval  or  military,  of  the  Emperor  of  the  French.  The  claim 
was  dismissed,  Mr.  Wadsworth,  the  United  States  commis- 
sioner, delivering  for  the  commission  the  following  opinion  : 

"  This  claim  is  for  the  value  of  the  bark  Francis  Palmer j  etc 

"  The  bark,  an  American  vessel,  owned  by  claimant,  an  Amer- 
ican citizen,  was  seized  at  Port  Angel,  Lower  California,  in 
July  1866,  by  some  Mexican  soldiers,  taken  into  the  port  of 
Ouaymas,  and  libeled  on  a  charge  of  violating  Mexican  law. 
Before  any  judicial  determination  of  the  guilt  or  innocence  of 
the  vessel,  and  on  the  night  of  the  13th  September  lS66j  she 
was  sailed  out  of  the  port  by  the  Mexican  customs  and  other 
officials  and  lost  to  the  owner. 

*'  The  seizure  of  the  vessel,  in  the  first  instance,  and  the  judi- 
cial proceedings  against  her  were  acts  proceeding  from  the 
authorities  of  the  so-called  empire  and  adhering  to  the  cause 
of  the  late  Archduke  Maximilian.  The  officials  who  were  guilty 
of  the  robbery  of  the  vessel  also  adhered  to  the  same  party, 
and  seized  the  vessel  to  facilitate  their  escape  from  the  hands 
of  the  troops  of  the  Mexican  republic. 

*'  The  French  naval  forces,  supporting  the  war  of  the  inter- 
vention in  Mexico  and  the  pretensions  of  the  Archduke,  took 
possession  of  Guaymas  on  the  29th  of  March  1865  and  held  it 
till  It  was  evacuated,  on  the  13th  of  September  1866. 

"There  can  be  no  doubt  of  the  fact,  therefore,  that  this 
aggravated  injury  was  inflicted  by  the  authorities  and  officiaLs 
of  the  so-called  empire,  supported  and  countenanced  by  the 
French  naval  forces. 

"  The  American  consul  at  Guaymas,  in  his  letter  of  20th  Sep- 
tember 1866  to  the  Assistant  Secretary  of  State,  speaks  of  the 
affair  as  ^  proceedings  of  the  officers  of  the  defunct  empire.' 

"The  question  is  now,  therelbre,  directly  presented  for  our 
consideration  whether  indemnity  for  injuries  inflicted  by  the 
officials  of  the  Maximilian  government  upon  American  citizens 
has  been  provided  for  in  the  convention  between  the  United 
States  and  Mexico? 

"  The  language  of  the  convention  confines  indemnity  to  inju- 
ries arising  from  acts  of  ^  authorities  of  the  Mexican  Republic' 
Since  it  was  the  direct  aim  of  the  French  intervention  and  the 
Maximilian  empire,  so  called,  to  overthrow  the  republican  form 
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of  government  in  Mexico  and  sabstitute  a  monarchy  in  its 
place,  it  will  not  be  allowable  to  consider,  in  any  literal  sense, 
the  oMcials  of  the  monarchical  experiment  as  ^  authorities  of 
the  Republic  of  Mexico.' 

"  It  may  well  be  doubted  whether  the  language  of  the  con- 
vention was  not  designedly  employed  to  exclude  all  claims 
against  Mexico  growing  out  of  the  pretensions  of  the  monarchy. 
But  if  the  United  States  can  hold  tbe  republic  of  Mexico  to 
responsibility  for  injuries  inflicted  by  the  agents  of  the  so-called 
empire,  it  must  be  upon  the  ground  tbat  the  latter,  at  the  date 
of  such  injuries,  was  a  government  de  facto,  aiid  that  the  former, 
as  its  successor,  can  not  escape  responsibility  for  the  acts  of  the 
government  for  the  time  being  in  possession. 

"It  will  be  proper,  therefore,  to  inquire  whether  it  was  such 
a  government,  and  whether,  if  it  was,  the  United  States  is  at 
liberty  to  assume  that  ground  in  view  of  the  history  of  that 
remarkable  chapter  in  the  life  of  the  New  World  which  is  known 
as  the  French  intervention  in  Mexico. 

"That  intervention  was  born  out  of  the  opportunity  pre- 
sented by  the  war  of  the  rebellion  in  the  United  States — was 
an  attack  upon  the  popular  institutions  and  republican  form  of 
government  so  deeply  embedded  in  the  affections  of  the  people 
of  tbe  United  States,  and  designed  to  check  tbe  growth  and 
undermine  the  power  and  influence  of  the  United  States,  the 
])rincipal  guaranty  of  the  security  and  liberties  of  the  people 
of  Mexico  and  of  every  other  republic  in  the  Americas  against 
the  monarchies  of  Europe. 

"  If  these  propositions  be  true,  it  will  be  seen  that  the  war  of 
the  intervention  in  Mexico  was  also  a  war  against  the  United 
States,  and  that  the  firm, complete,  and  permanent  possession  of 
the  Government  of  Mexico  by  the  so-called  empire  only  was  pos- 
sible in  the  event  of  the  success  of  the  rebellion  in  the  United 
States  and  the  destruction  of  the  power  and  influence  of  that 
republic. 

"Thus  the  United  States,  on  the  one  hand  warring  against 
the  rebellion,  and  Mexico,  on  the  other,  resisting  the  interven- 
tion of  the  foreigner  leagued  with  the  traitor,  were  flghting 
a  joint  battle  for  themselves  and  all  others,  the  republics  of 
this  continent. 

"That  this  is  true  is  evident  from  the  spontaneous  and  cor- 
dial manner  in  which  the  people  of  tbe  two  republics  exchanged 
sympathies  during  tbe  trials  to  which  they  were  subjected, 
respectively,  by  rebellion  and  intervention,  and  by  the  friendly 
anxiety  with  which  tbe  other  American  republics  watched  the 
progress  of  the  struggle.  Moreover,  as  the  rebellion  in  the 
United  States  precipitated  the  intervention  upon  Mexico,  so 
the  suppression  of  the  former,  by  expelling  the  army  of  the 
French,  terminated  the  latter. 

"In  view  of  these  prominent  facts  we  would  not  expect  to 
find  that  the  government  and  people  of  the  United  States 
regarded  the  fugitive  rule  of  tbe  Austrian  prince  with  any 
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favor,  gave  it  any  recognition,  or  contemplated  the  possibility 
of  holding  the  government  of  the  Mexican  republic  responsible 
for  its  injustice. 

^*To  make  the  position  of  the  United  States  plain  upon  this 
important  subject,  and  to  show  how  truly  it  accorded  with  the 
principles  and  sympathies  of  the  people  of  that  country,  it  is 
needful  to  rehearse  a  few  of  the  prominent  facts  of  Mexican 
history  for  the  last  few  years. 

''The  long  contest  in  Mexico  between  conservatism,  rep- 
resented by  the  ch6rch  and  the  army  aspiring  to  a  restoration 
of  the  monarchical  form  of  government  and  the  perpetuation 
of  the  old  ideas  and  abuses,  and  liberalism,  representing  the 
masses  of  the  people,  firmly  attached  to  the  republican  form, 
and  incessantly  struggling  to  sweep  away  the  ideas  which 
belonged  to  a  past  age,  and  to  liberate  themselves  from  great 
oppressions,  culminated  in  1855,  when  the  liberals,  under  'the 
plan  of  Ayutla,'  overthrew  the  i)arty  of  the  monarchy  and 
expelled  Santa  Anna. 

"This  notorious  man,  on  the  Ist  July  1854,  commissioned 
Senor  Gutierrez  Estrada  (the  same  who  afterward  offered  the 
crown  to  Maximilian)  to  negotiate  in  Europe  for  the  establish- 
ment of  a  monarchy  in  Mexico.  The  following  extract  from 
this  commission  is  interesting  in  view  of  subsequent  events: 

"  '1  confer  upon  him  (Seiior  Estrada)  by  these  presents  the 
full  powers  necessary  to  enter  into  arrangements  and  make  the 
proper  offers  at  the  courts  of  London,  Paris,  Madrid,  and 
Vienna  to  obtain  from  those  governments,  or  from  any  one  of 
them,  the  establishment  of  a  monarchy  derived  from  any  of  the 
royal  races  of  those  powers,  under  qualifications  and  conditions 
to  be  established  by  special  instructions.' 

"  The  revolution  under  '  the  plan  of  Ayutla'  called  the  aged 
and  patriotic  Alvarez  to  the  presidency.  Two  measures  sig- 
nalize his  brief  administration  and  characterize  the  liberal 
movement:  'The  law  of  Jaurez,'  November  22, 1855,  organiz- 
ing and  reforming  the  administration  of  justice,  but  chiefly 
celebrated  for  its  abolition  of  the  privileges  of  the  clergy  and 
the  army  (military  and  ecclesiastical /wero«), and  the  proclama- 
tion of  17th  October  1855,  summoning  a  constituent  congress 
'for  the  purpose  of  reconstituting  the  nation  under  the  form  of 
a  popular  represeutative  democratic  republic' 

"This  constituent  body  met  on  the  18th  February  1856  and 
continued  its  labors  till  the  5th  of  February  1857,  when  it 
proclaimed  the  constitution  of  that  date.  This  instrument,  in 
all  substantial  effects,  is  closely  modeled  on  that  of  tlie  United 
States.  It  divides,  limits,  and  distributes  the  powers  of  the 
government,  purely  republican  in  form;  it  guarantees  the 
political  and  personal  rights  of  the  citizen ;  it  abolishes  the/Mero« 
and  secures  the  equality  of  the  citizen;  it  proclaims  a  cordial 
fraternity  with  foreigners;  the  abolition  of  judicial  costs;  the 
freedom  of  religion  and  of  the  press;  and  the  equal  responsi- 
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bility  of  all  persons  and  classes  of  persons  to  the  same  impar- 
tial laws  and  tribunals. 

"  1  need  not  b:^  more  specific.  The  instrument  embodies  the 
most  liberal  principles  of  free,  responsible,  jwpular  government 
known  to  modern  society. 

^'  Ignacio  Oomonfort  was  the  first  president  elected  under 
this  constitution.  He  took  the  oath  to  supjwrt  it,  and  was 
inaugurated  December  1, 1857. 

"On  the  17th  of  the  same  month  the  President  betrayed  the 
people  who  had  honored  him  with  their  confidence,  and  uniting 
with  Zuloaga  in  the  interest  of  the  church  party  or  reaccion- 
aireSj  pronounced  against  the  constitution  and  made  himself 
dictator.  On  the  11th  of  January  1858  Zuloaga  and  the  church 
party  abandoned  Oomonfort,  and  on  the  20th  of  the  same  month 
drove  him  from  the  capital  and  country. 

"  On  the  22d  of  January  Zuloaga  convoked  in  the  capital  a 
junta  of  twenty-eight  persons  of  his  own  choice,  and  these 
named  him  president.  This  revolution  is  known  as  Hhe  plan 
of  Tacubaya.'  As  the  long  and  bloody  struggle  which  followed, 
including  the  war  of  the  intervention,  was  a  contest  between 
the  principles  of  the  constitution  of  1857  and  the  party  of  the 
republic  on  the  one  hand,  and  *  the  plan  of  Tacubaya'  and  the 
party  of  the  monarchy  on  the  other,  I  will  briefly  state  some 
of  the  points  of  this  plan,  as  follows,  viz: 

"  1.  The  inviolability  of  church  property  and  revenues,  and 
the  reestablishment  of  old  ecclesiastical  exactions. 

"2.  The  reestablishment  of  th^fuerosj  or  the  special  ecclesi- 
astical and  military  tribunals,  with  exclusive  civil  and  criminal 
jurisdiction  of  all  matters  affecting  the  army  and  clergy. 

"  3.  The  restoration  of  a  state  religion,  sole  and  exclusive. 

"  4.  The  censorship  of  the  press. 

"  6.  The  restoration  of  the  system  of  interior  duties  (alcavala) 
and  of  special  monoi)olies. 

"6.  The  exclusive  system  of  emigration  from  Catholic 
countries. 

"7.  The  old  central  dictatorship  in  the  interest  of  the 
reaccionaires. 

"8.  The  monarchy  under  European  patronage. 

"  By  the  constitution  of  1857,  in  default  of  a  president,  it  is 
provided  that  'the  president  of  the  supreme  court  of  justice 
shall  enter  upon  the  exercise  of  the  functions  of  president.' 
(Article  79.) 

**At  the  time  of  this  notable  *  default'  of  Oomonfort  the  office 
of  'president  of  tlie  supreme  court  of  justice'  was  held  by 
Benito  Juarez,  a  native-born  Mexican  citizen,  and  the  presi- 
dency was  devolved  on  him  by  the  constitution.  He  raised 
the  standard  of  the  constitution  and  the  republic  at  Guana- 
juato on  the  19th  of  January  1858,  and,  supported  by  the 
States  and  the  people,  he  maintained  the  contest  against  the 
reaction  with  varying  fortunes,  but  with  a  fortitude  and  con- 
stancy under  great  difficulties  worthy  of  the  virtues  of  his 
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private  character  and  his  zeal  for  reform  and  republican  insti- 
tutions. His  cause  triumphed;  the  liberals  entered  the  capi- 
tal on  the  25th  December  1860,  the  president  and  his  cabinet 
on  the  11th  February  following. 

"  Miramon,  with  other  chiefs  of  the  monarchical  party,  mili- 
tary and  ecclesiastical,  left  the  country  to  invite  the  interven- 
tion of  Europe,  while  their  adherents  at  home  confined  all 
armed  resistance  to  the  government  to  predatory  excursions 
by  roving  bands  under  such  leaders  as  Marquez,  *  the  butcher 
of  Tacubaya.' 

"The  ministers  of  France,  England,  and  other  European 
powers  resident  in  Mexico,  two  days  after  the  expulsion  from 
the  capital  of  Comonfort  by  Zuloaga,  recognized  the  govern- 
ment of  the  latter.  Five  days  after  the  American  minister 
(Mr.  Forsyth)  followed  their  example;  but  his  government 
practically  repudiated  his  act  by  making  haste  to  establish 
relations  with  the  government  of  President  Juarez,  continued 
through  all  subsequent  trials,  so  far  as  possible  to  the  present 
time. 

**A  perusal  of  the  official  correspondence  (Mexican  docu- 
ment 18G1-1862)  leaves  no  doubt  of  the  real  sympathy  of  the 
French,  English,  and  Spanish  cabinets  with  the  cause  repre- 
sented by  Zuloaga  and  Miramon,  and  the  partiality  of  the 
Government  of  the  United  States  with  the  cause  sustained  by 
Juarez. 

'<  The  hesitation  shown  by  the  English  cabinet  to  recognize 
the  constitutional  government  after  its  complete  triumph  is  in 
significant  contrast  with  the  immediate  recognition  of  Zuloaga, 
an  insurgent,  holding  nothing  but  the  capital.  (Lord  J.  Ens- 
sell  to  Sir  C.  Wyke,  No.  1,  March  30, 1861.)  Although  Hhe 
final  triumph  of  the  liberal  party'  is  here  admitted,  the  recog- 
nition of  a  government  dejure  and  de  facto  hoth^  is  to  be  upon 
conditions:  the  constitutional  government  must  first  admit  its 
responsibility  for  the  wrongs  and  crimes  of  Zuloaga  and 
Miramon. 

"  The  character  of  this  government  thus  regarded  with  dis- 
favor is  contrasted  with  that  of  the  insurgents  in  these  words 
by  the  British  representative  subsequently  displaced  by  Sir 
Charles  Wyke: 

"  '  However  faulty  and  weak  the  present  government  may 
be,  they  who  witnessed  the  murders,  the  acts  of  atrocity  and 
of  plunder,  almost  of  daily  occurrence,  under  the  government 
of  General  Miramon  and  his  counselors,  Senor  Diaz  and  Grene- 
ral  Marquez,  can  not  but  appreciate  the  existence  of  law  and 
justice.  Foreigners,  especially,  who  suffered  so  heavily  under 
that  arbitrary  rule  and  by  the  hatred  and  intolerance  toward 
them,  which  is  a  dogma  of  the  church  party  in  Mexico,  can  not 
but  make  a  broad  distinction  between  the  past  and  the  pres- 
ent.'   And,  again: 

*  I  do  not  believe  it  possible  that  the  church  party  or  that  tlie 
former  rule  of  intolerance  and  of  gross  superstition  can  ever  be 
restored  to  jfower;  so  far,  at  least,  has  been  secured  by  the  result 
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of  the  last  dvil  war — the  first  contest  for  principles,  it  may  be 
remarked,  in  this  republic'  ( Mr.  Matthews  to  Lord  J.  Eussell, 
May  12, 18G1.) 

"The  successor  of  Mr.  Matthews  (Sir  Charles  L.  Wyke) 
brouglit  different  views  and  sympathies  to  inspire  his  labors 
near  the  Government  of  Mexico.  He  viewed  President  Juarez 
and  his  liberal  government  with  disfavor,  distrust — almost 
disgust.  He  had  no  confidence  in  its  intentions,  ability,  or 
stability.  The  church  party,  though  beaten,  he  did  not  (or 
would  not)  regard  as  subdued.  His  only  hope  was  *  in  the 
small  moderate  party,'  who  perhaps  might  step  in  before  all 
was  lost  '  to  save  their  country  from  impending  ruin.'  In  one 
of  his  earliest  dispatches  this  diplomatist  calls  for  foreign 
force  as  the  only  remedy.    He  says : 

" '  Such  is  the  actual  state  of  affairs  in  Mexico,  and  your 
lordship  will  perceive,  therefore,  that  there  is  little  chance  of 
justice  or  redress  from  such  people  except  by  the  employment 
of  force  to  exact  that  which  both  persuasion  and  menaces  have 
hitherto  failed  to  obtain.'  (Sir  C.  Lennox  Wyke  to  Lord  J. 
liussel).  May  27, 1861.) 

''  Later  disi)atche8  marking  the  progress  of  Sir  Charles's 
opinions  prove  that  he  had  been  enlisted  or  deceived  into  the 
support  of  the  intrigue  at  the  capital  of  Mexico  fomented  by 
those  pecuniary  and  political  interests  to  be  finally  ruined 
unless  the  party  of  Miramon,  under  some  form,  should  be  re- 
stored to  power.    October  28, 1861,  he  writes : 

"  '  Every  day's  experience  tends  to  prove  the  utter  absurdity 
of  attempting  to  govern  the  country  with  the  limited  powers 
granted  to  the  executive  by  the  present  ultra  liberal  constitu- 
tion, and  I  see  no  hope  of  improvement  unless  it  comes  from  a 
foreign  intervention  or  the  formation  of  a  rational  government 
composed  of  the  leading  men  of  the  moderate  party,  who, 
however,  at  present  are  void  of  moral  courage  and  afraid  to 
move  unless  with  some  material  support  from  abroad.'  (Dis- 
patch to  Lord  J.  Eussell.) 

"  September  29  previous  he  was  of  opinion  that  an  occupa- 
tion of  the  Mexican  ports  by  tlie  British  naval  forces,  by  its 
moral  power,  would  enable  *the  moderate  and  respectable 
party,'  to  turn  out  the  Juarez  administration  and  form  a  gov- 
ernment willing  to  treat,  etc.  The  next  step  to  armed  inter- 
vention for  the  overthrow  of  an  'ultra-liberal  constitution' 
and  the  formation  of  a  government  with  a  strong  executive 
was  easy. 

"  In  these  efforts  to  disparage  the  government  of  the  Liber- 
als and  procure  its  overthrow  by  foreign  force  Sir  Charles 
Wyke  was  preceded  or  zealously  seconded  by  the  French 
charge,  M.  de  Saligny,  and  the  bishops  and  military  chiefs  of 
the  church  party — part  of  them  at  the  couits  of  Spain  and 
France  and  part  intriguing  in  the  capital  of  Mexico.  It  would 
be  interesting  to  set  forth  the  principal  reasons  for  this  com- 
bined hostility  against  the  government  of  the  Liberals. 
Apart  from  political  considerations,  which  were  allied  with  a 
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sympathy  with  the  church  party  and  the  reactionary  ideas  it 
represented,  there  were  large  pecuniary  interests  to  be  com- 
promised by  the  overthrow  of  the  Miramon  government.  Not 
to  speak  of  the  reclamations  for  the  massacres  of  foreigners 
and  the  plunder  of  their  eflTects,  the  bonds  which  Mr.  Jecker 
held  or  had  put  in  circulation  amounted  to  $15,000,000,  and 
the  whole  of  them  were  likely  to  be  lost  if  the  Liberal  gov- 
ernment was  suffered  to  consolidate  its  power  uninfluenced  by 
foreign  coercion.  Against  these  combinations,  therefore,  of 
political  and  pecuniary  interests,  supported  by  powerful  influ- 
ences within  and  without  the  state,  the  government  of  Presi- 
dent Juarez  had  no  defense  except  in  the  confidence  of  the 
Mexican  people  and  the  sympathy  of  the  government  and 
people  of  the  United  States — the  one  exhausted  by  a  civil  war 
just  ending,  the  other  paralyzed  by  a  similar  stiTiggle  just 
beginning. 

*'  The  civil  war  in  Mexico  had  exhausted  the  resources  of 
the  country,  and  the  government  was  bankrupt.  Bands  of 
marauders  under  the  chiefs  of  the  church  party,  the  same  which 
had  massacred  the  wounded  prisoners  and  beardless  boys  at 
Tacubaya,  and  the  foreign  surgeons  who  humanely  attended 
them  (which  chiefs  the  intervention  afterward  took  into  its  alli- 
ance), ravaged  the  country,  filling  it  with  murders  and  name- 
less crimes.  The  illustrious  patriot,  Ocampo,  retired  to  private 
life,  among  others  was  ruthlessly  i)ut  to  death. 

"  The  only  available  resources  of  the  government  in  such  an 
emergency  were  the  customs  revenue.  Seventy-seven  per  cent 
or  more  of  these  were  pledged  for  the  regular  payment  of  the 
interest  Jind  principal  of  the  debt  due  English,  French,  and 
Spanish  subjects. 

"  On  the  ITth  of  July  1861  the  Congress  suspended  for  two 
years  all  payments,  'including  the  assignments  for  the  loan 
made  in  London,  and  for  the  foreign  conventions,'  and  recov- 
ered the  complete  product  of  the  federal  revenues  into  the 
treasury.  The  government  placed  this  suspension  upon  the 
ground  of  necessity,  imperious  by  reason  of  the  perils  of 
society. 

"This  deplorable  measure  furnished  the  English  and  French 
ministers  (the  representative  of  Spain  had  been  expelled)  an 
occasion  to  break  off  diplomatic  relations  with  the  Liberal  gov- 
ernment, which  theypromptly  and  withoutreluctanceembraced, 
July  25,  186L 

"  In  the  mean  time  the  Mexican  exiles  (headed  by  Almonte, 
Miramon,  Padre  Miranda,  etc.),  assisted  by  the  pecuniary  in- 
terests compromised  by  the  overthrow  of  the  Miramon  govern- 
ment, were  laboring  at  European  courts  for  intervention  in 
support  of  a  monarchy  in  Mexico  to  be  founded  on  the  conser- 
vative elements  represented  to  be  powerful  in  that  country. 
The  time  was  propitious.  The  progress  of  the  rebellion  in  the 
United  States  induced  a  hasty  belief  among  the  partisans  of 
monarchy  in  Europe  in  the  destruction  of  the  American  Union, 
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and  the  consequent  failure  of  republican  government.  The 
embarniasnients  of  the  Cxovernment  of  the  United  States  and 
the  dangers  which  encompassed  it  sng:p:ested  and  encouraged 
European  pretensions  in  the  affairs  of  this  continent.  Santo 
Domingo  and  Mexico  presented  irresistible  enticements.  Both, 
it  was  thought,  offered  opportunities  to  limit  the  growth  of  the 
United  States  and  secure  existing  European  dependencies  on 
this  continent  whether  the  rebellion  in  that  country  succeeded 
or  failed. 

"Moreover,  let  ns  add  to  this,  that  Spain,  France,  and  Eng- 
land had  grievances  against  Mexico  to  redress,  more  or  less 
serious,  and  some  of  them  very  just.  Accordingly,  Spain, 
probably  hearing  by  Hhe  fine  ear  of  Europe,'  that  France  and 
England  contemplated  a  combined  mf>vement  against  Mexico, 
herself  took  the  lead,  issued  orders  for  the  reinforcement  of 
the  garrison  at  Havana,  and  for  the  preparation  of  an  expedi- 
tion to  be  directed  against  Vera  Cruz  and  Tampico,  and  then 
invited  the  co  operation  of  the  other  two  powers.  (Earl  Cow- 
ley to  Lord  Kussell,  September  5,  18G1 ;  and  same  to  same, 
September  10, 1801,  and  September  17, 1861 ;  also,  Sir  J.  Cramp- 
ton  to  Lord  J.  Russell,  September  13,  1861,  and  September 
10, 1861.) 

"  A  complete  unison  of  action  in  Mexican  affairs  between 
the  cabinets  of  London  and  France  was  earnestly  desired  by 
M.  Thouvenel  as  early  as  September  5, 1801,  and  that  early  he 
wished  to  obtain  the  opinion  of  Lord  Kussell  as  to  whether 
the  association  of  the  Spanish  Government  in  the  affair  might 
not  be  advisable. 

*' The  views  of  the  different  signatories  to  the  subsequent 
treaty  of  London,  in  the  beginning,  were  rather  ill-defined  or 
purposely  obscured. 

"  One  is  very  much  puzzled  to  ascertain  the  real  purpose  of 
Spain  in  the  beginning — Spain  that  took  the  lead,  and  fur- 
nished the  largest  force,  first  to  reach  Vera  Cruz,  and  first  to 
leave  it. 

"She  started  full  of  dreams  born  of  ancient  recollections, 
and  perhaps  saw  in  the  distance  a  prince  of  the  house  of  Bour- 
bon on  the  throne  of  Mexico,  but  finally  fell  into  the  views 
ot*  the  English  cabinet;  still,  however,  down  to  the  confer- 
ences at  Orizaba  expecting  something  to  'turn  up'  for  her 
advantage.  When,  however,  at  Orizaba  she  saw  the  French 
Emperor  (having  reinforced  his  military  contingent)  leading 
the  Austrian  prince  by  the  hand,  she  embarked  her  troops, 
decimated  by  disease,  and  returned  to  Havana. 

*' England  hesitated  in  the  beginning,  but  as  the  affair  pro- 
gressed her  views  narrowed  and  became  more  distinct. 

"M.  Thouvenel,  after  communicating  to  Lord  Russell  through 
the  Count  de  Flahault  his  views  in  reference  to  several  contin- 
gencies that  might  be  realized,  proceeds  to  say  that  he  *is, 
however,  of  opinion  that  the  two  governments  should  carry 
their  common  understanding  still  further,  and  devise  means 
for  promoting  the  political  reorganization  of  Mexico/  etc. 
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*<In  reply  the  English  minister  says:  J  With  respect  to  the 
measures  to  be  taken  for  the  future  peace  and  tranquillity  of 
Mexico,  Her  Majesty's  government  are  ready  to  discuss  the 
subject  with  France,  Spain,  and  the  United  tita^es.  But  it  is 
evident  that  much  must  depend  on  the  actual  state  of  affairs 
at  the  time  when  our  forces  may  be  ready  to  act  on  the  shores 
of  Mexico.'  (Lord  J.  Russell  to  Earl  Oowley,  September  23, 
.i86L) 

"Afterward,  however,  the  cabinet  of  London  seems  to  have 
reduced  its  views  to  the  very  well-defined  objects  set  forth  in 
the  treaty  of  October  31  following. 

"The  goverument  of  His  Majesty  the  Emperor, from  the  first, 
knew  what  it  wished  to  accomplish  by  intervention,  and,  with- 
out giving  its  ulterior  designs  too  much  prominence,  explained 
them  to  its  allies  with  sufficient  frankness. 

"On  the  11th  October  1861,  while  the  means  of  combining 
the  action  of  the  two  governments  were  under  discussion, 
M.  Thouvenel,  in  a  dispateh  to  Count  Flahault,  rehearses  a 
conversation  had  with  the  ambassador  from  England,  and  of 
which  the  latter  was  to  give  an  account  to  his  government. 

"Her  Majesty's  government,  it  seems,  was  ready  to  sign  a 
convention  with  France  and  Spain  to  the  end  of  obtaining 
redress  by  force  from  Mexico  for  certain  grievances,  ete.,  pro- 
vided it  should  be  declared  in  said  convention  that  the  forces 
of  the  three  powers  were  not  to  be  employed  in  any  ulterior 
object  whatever  it  should  be,  and  above  all  not  to  interlere 
with  the  interior  government  of  Mexico. 

"M.  Thouvenel  was  perfectly  agreed  that  the  grievances  of 
the  respective  governments,  together  with  the  means  of  redress- 
ing them,  and  of  preventing  them  in  the  future,  constituted 
alone  the  object  of  an  'ostensible  convention.'  He  admitted, 
also,  without  difficulty,  that  the  contracting  parties  might  bind 
themselves  not  to  derive  any  political  or  commercial  advantage 
to  the  exclusion  of  each  other,  or  of  any  other  power;  hut^  beyond 
this,  to  interdict  in  advance  tJie  eventual  exercise  of  a  legitimate 
participation  in  the  events  which  their  joint  operations  might 
originate^  seenied  to  him  of  no  use. 

"M.  Thouvenel  was  of  opinion  also  that  it  was  evidently  to 
the  interest  of  France  and  England  (Spain  is  not  here  in  his 
thought)  to  see  established  in  Mexico  a  state  of  things  that 
would  secure  the  interest  existing  already,  and  favor  a  devel- 
opment of  the  exchanges  of  the  two  countries  with  a  land  so 
richly  endowed.  The  events  just  then  taking  place  in  the 
United  States,  M.  Thouvenel  thought,  added  new  importance 
and  (he  was  pleased  to  s«iy)  urgency  to  these  considerations. 
He  was  led  to  suppose  that,  if  the  issue  of  the  contest  between 
the  North  and  South  should  accomplish  their  definitive  separa- 
tion (a  different  eventuality  seems  not  to  have  been  contem- 
plated) both  confederations  would  naturally  look  to  Mexico 
for  compensations.  The  only  obstacle  which  would  prevent 
such  an  event,  not  indifferent  to  England,  in  the  opinion 
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of  the  Eini)eror'8  government,  would  be  the  constitntion  of  a 
government  in  Mexico  strong  enough  to  redress  wrongs  and 
stop  iuterior  dissolution.  The  interest  of  France  and  England 
in  the  regeneration  of  Mexico  would  not  allow  them  to  neglect 
any  symptom  giving  hope  of  the  success  of  an  attempt.  As 
to  the  form  of  government,  England  and  France  had  not  any 
l)reference,  provided  it  afforded  sufficient  guaranties.  But 
if  the  Mexicans  themselves,  tired  of  trials,  decided  to  react — 
should  come  back,  and,  consulting  the  instinct  of  their  race, 
find  in  monarchy  the  repose  and  prosperity  which  in  vain  they 
looked  for  in  republican  institutions,  M.Thouvenel  did  not  think 
the  two  governments  ought  absolutely  to  refuse  to  aid  them,  if 
there  was  a  chance,  bearing,  nevertheless,  iu  mind  tliat  they 
were  perfectly  free  to  choose  whatever  means  they  might  think 
best  to  attain  their  object. 

"The  respect  shown  for  the  principle  of  nonintervention 
and  the  will  of  the  people  in  the  foregoing  by  the  Emperor's 
government  is  only  equalled  by  the  disinterestedness  and 
prevision  of  what  follows.    Says  M.  Thouvenel : 

"*In  developing  these  ideas  in  the  form  of  an  intimate  and 
confidential  conversation,  1  added  that  in  case  my  prevision 
was  to  be  realized,  the  government  of  the  Emperor,  disengaged 
from  all  preoccupation,  rejected,  in  advance,  the  candidature 
for  any  prince  of  the  imperial  house;  and  that,  desirous  to 
treat  gently  all  susceptibilities,  it  would  see  with  pleasure  that 
the  election  of  the  Mexicans  and  the  assent  of  the  powers 
should  fall  on  some  prince  of  the  house  of  Austria.' 

"Summing  the  whole  up,  M.  Thouvenel  said,  iu  a  word,  to 
Her  Majesty's  minister,  that  in  drawing  up  the  convention 
they  should  say  what  they  would  do,  but  not  what  they  would 
not  do. 

"We  learn  also  from  this  interesting  dispatch  that  it  was 
the  wish  of  the  English  cabinet  that  the  United  States  should 
become  a  party  to  the  convention.  M.  Thouvenel,  however, 
could  not  then  have  desired  such  a  result. 

"These  opinions  of  the  French  minister  seem  to  have  been 
heartily  concurred  in  by  the  Spanish  minister,  M.  Calderon 
Collantes,  who  even  thought  it  better  to  abstain  from  going 
to  Mexico  at  all  than  to  go  under  the  conditions  proposed  by 
the  English  project.  (Barrot  to  M.  Thouvenel,  October  21, 
1861.  See  also  dispatch  from  same  to  same,  November  6, 
1861.) 

"Even  after  the  treaty  was  signed  the  Duke  of  Tetuan  un- 
hesitatingly adhered  to  the  opinion  of  the  government  of  tbe 
Emperor.  He  authorized  the  French  minister  to  inform  his 
governmont  that  very 'elastic'  instructions  would  bo  given 
the  Spanish  commander. 

"At  all  events,  the  Itinglish  cabinet  placed  its  vie\Ts  in  the 
treaty,  and  the  three  i)i»wers  signed  it  on  the  3lst  October 
18()1  at  London,  none  of  them  deceived  (I  most  surely  believe) 
as  to  the  purposes  of  tlie  intervention,  unless  it  was  Spain. 
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*'The  English  cabinet  was  entirely  possessed  of  the  Em- 
peror's imrpose  to  avail  himself  of  eventualities  (and  to  create 
them,  fur  that  matter)  for  the  purpose  of  introducing  a  mon- 
achy  into  Mexico;  and  was  not  unwilling  to  see  the  experi- 
ment tried  at  the  cost  and  upon  the  responsibility  of  the 
French. 

"The  contingency  of  a  march  on  the  City  of  Mexico  was 
foreseen  by  the  English  minister,  but  he  was  careful  to  in- 
struct his  plenipotentiary  that  while  he  had  nothing  to  say 
against  'the  measures  in  contemi)lation,'  nevertheless,  the 
700  marines,  constituting  tlie  whole  of  Her  Majesty's  forces 
co-operating,  were  not  to  join  in  such  expedition.  (Lord 
Russell  to  C.  Wyke,  November  15, 1.^61.) 

'*  In  the  mean  time  the  United  States  Government  was  not 
an  unconcerned  observer  of  this  combination  against  its  neigh- 
bor. That  government  conceived  itself  so  far  interested  that 
it  offered  to  the  cabinets  of  London,  Paris,  and  Madrid  to 
guarantee  the  interest  upon  the  debts  of  Mexico  secured  by 
conventions  with  these  powers,  including  the  London  loan^for 
five  years,  provided  they  would  refrain  from  the  employment 
of  force  against  their  helpless  debtor.  (Mr.  Seward  to  Mr. 
Adams,  August  24,  1861,  No.  71;  same  to  Mr.  Corwin,  same 
date;  Lord  Lyons  to  Earl  Russell,  September  10,  1861;  Mr. 
Adams  to  Mr.  Seward,  September  28,  1861.) 

"  In  reference  to  this  proposition  M.  Thouvenel  observed  to 
the  English  minister  resident  at  Paris:  It  migiit  not  be  possi- 
ble to  prevent  the  United  States  from  offering  money  to  Mex- 
ico, or  to  prevent  Mexico  receiving  money  from  the  United 
States,  but  neither  England  nor  France  ought  in  any  way  to 
recognize  the  transaction.  (Earl  Cowley  to  Lord  J.  Bussell, 
September  24, 1861.) 

**  Lord  Russell  put  the  proposition  aside  by  remarking  to  Mr. 
Adams  that  the  offer  was  not  co-extensive  with  their  demands. 
Yet  it  is  certain  both  England  and  France  broke  off  di[>lomatic 
relations  with  Mexico  on  account  of  the  law  of  July  17, 1861, 
suspending  for  two  years  the  payments  on  these  debts.  To 
prosecute  a  war  against  the  constitutional  government  of  Mex- 
ico, at  the  moment  exhausted  by  the  civil  war,  for  the  remain- 
der of  their  pecuniary  claims  would  seem  to  be  not  only  cruel, 
but  unwise  on  the  part  of  these  governments.  Few  of  the 
wrongs  complained  of  could  be  attributed  to  the  government 
of  Jaurez,  while  nearly  all  had  been  intlicted,  sometimes  with 
savage  barbarity,  by  the  party  of  Zuloaga  and  Miramon. 

"The  loan  by  the  United  States  to  Mexico  of  $2,000,000  a 
year  would  have  recovereil  the  customs  into  the  Mexican 
treasury,  and  have  enabled  the  government  to  restore  its 
finances  and  settle  all  just  demands.  The  acceptance  of  it  by 
the  allies  would  have  given  peace  to  a  distracted  land  and 
spared  it  all  those  miseries  which  for  five  years  were  poured 
out  on  it,  to  no  end  except  the  enduring  disgrace  of  the  Euro- 
pean intervention. 
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"We  now  know  that  the  offer  of  the  United  States  was 
rejected  because  the  objects  sought  by  the  allies  were  not  sim- 
ply pecuniary;  and,  above  all,  did  not  contemplate  an  increase 
of  the  influence  of  the  United  States. 

"  This  government,  the  moment  it  was  apprised  of  the  con- 
ference looking  to  a  combined  intervention,  sought  explanations 
of  the  ])Owers,  expressing  its  considerable  alarm  and  deep  con- 
cern. (Mr.  Seward  to  Mr.  Adams,  September  24,  1861;  same 
to  Mr.  Dayton,  November  4, 1861 ;  Lord  Russell  to  Earl  Cow- 
ley, September  27, 1861;  Mr.  Seward  to  Mr.  Adams,  October 
10, 1861;  Mr.  Schurz  to  Mr.  Seward,  September  7,  1861.) 

''The  answers  were  uniformly  reassuring,  and  disavowed 
any  designs  upon  the  territory  or  independence  of  Mexico,  or 
any  purpose  to  intervene  in  the  internal  affairs  of  the  country. 

"  Such,  however,  was  the  friendly  concern  of  the  United 
States  for  its  neighbor  republic,  and  its  conception  of  its  own 
interest  in  this  alarming  movement  of  the  powers,  that  it  com- 
municated to  the  cabinets  of  London  and  Paris  its  willingness 
to  enlarge  its  offer  of  pecuniary  assistance  to  Mexico,  if  this 
might  dispense  with  the  use  of  force  against  that  republic; 
but  no  notice  seems  to  have  been  taken  of  this  offer,  the  cause 
having  already  been  judged.  (Mr.  Seward  to  Mr.  Adams, 
October  10, 1861;  Lord  Lyons  to  Lord  J.  Kussell,  October  14, 
1861.) 

"The  treaty  of  London  was  signed  October  31, 1861,  and  by 
its  terms  the  United  States  was  to  be  invited  to  become  a  party. 

"It  seems  probable  that  the  allies  would  never  have  decided 
to  discuss  and  settle  by  themselves  the  stipulations  of  a  treaty, 
naturally  so  interesting  to  the  United  States,  and  to  which  that 
I)ower  was  to  be  invited  to  aflQx  its  signature,  only  after  every- 
thing had  been  arranged,  except  for  the  prevalence  of  the  civil 
war  in  that  country. 

"The  treaty  was  communicated  to  the  Government  of  the 
United  States  by  the  ministers  at  Washington  of  the  allies,  by 
a  joint  note,  November  30, 1861,  inviting  the  United  States  to 
accede  to  it. 

"Mr.  Seward  declined  this  invitation  by  a  reply  dated  Decem- 
ber 4,  in  which  he  admitted  that  the  United  States  had  claims 
to urgeagainst Mexico, but  thatthe  President  deemed  it  inexpe- 
dient to  seek  satisfaction  of  those  claims  at  that  time  through 
an  act  of  accession  to  the  convention.  For  this  declension  two 
reasons  were  urged,  the  first  founded  on  traditions  derived  from 
Washington,  the  father  of  his  country,  who  recommended  that 
entangling  alliances  with  foreign  nations  should  not  be  made. 
The  second  was  couched  in  these  words: 

" '  Mexico  being  a  neighbor  of  the  United  States  on  this  con- 
tinent, and  possessing  a  system  of  government  similar  to  our 
own  in  many  of  its  important  features,  the  United  States  habit- 
ually rlierish  a  decided  good  will  toward  that  republic,  .ind  a 
lively  interest  in  its  security,  prosperity,  and  welfare.  Ani- 
mated by  these  sentiments  the  United  States  do  not  feel  inclined 
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to  resort  to  forcible  remedies  for  their  claims  at  the  present 
moment,  when  the  Government  of  Mexico  is  deeply  disturbed 
by  factions  within,  and  war  with  foreign  nations.  And,  of 
coarse,  the  same  sentiments  render  them  still  more  disinclined 
to  allied  war  against  Mexico.' 

"Upon  the  17th  of  December  following,  the  commander  of 
the  Spanish  forces  took  iK)8se8sion  of  Vera  Cruz,  and  the  castle 
of  San  Juan  de  Ulloa. 

"The  23d  of  November  previous  the  law  of  17th  July  1861, 
suspending  payments  had  been  rei)ealed,and  payments  accord- 
ing to  the  convention  ordered. 

"The  French  and  English  armaments  arrived  subsequent  to 
the  Spanish,  and  on  the  10th  of  January  the  plenipotentiaries 
issued  their  proclamation  to  the  Mexicans  from  Vera  Cruz. 
This  emphatically  denied  plans  of  conquest  and  restoration, 
and  purposes  of  interfering  in  the  politics  or  the  government 
of  the  country.  The  Mexicans  were  invited  to  the  work  of 
regeneration,  over  which  spectacle  the  allies  were  to  preside 
impassively.  Even  the  supreme  government  of  Juarez  was 
addressed. 

"On  the  17th  of  January  the  government  of  the  Emperor, 
dissatisfied  with  the  precipitation  of  his  Spanish  ally,  and 
deeming  it  inevitable  that  the  allied  forces  must  march  into  the 
interior  of  Mexico,  informed  the  English  Government  of  its 
intention  to  reinforce  the  French  troops  in  Mexico. 

"The  preliminaries  of  Soledad  followed,  February  19.  It 
was  a  negotiation  with  thegovernment  of  Juarez,  acknowledg- 
ing its  strength  and  stability,  resting  on  public  opinion,  and 
protesting  the  purpose  of  the  allies  not  to  attempt  anything 
against  the  independence,  sovereignty,  and  integrity  of  the 
territory  of  the  republic,  and  providingfor  the  opening  of  nego- 
tiations at  Orizaba. 

"These  preliminaries  were  condemned  by  all  the  allied  gov- 
ernments; severely  so,  at  first,  by  the  Spanish,  and  uniformly 
and  unqualifiedly  so  by  the  French  Government. 

"Moreover,  a  difference  had  developed  itself  among  the  pleni- 
potentiaries with  reference  to  the  French  ultimatum.  The 
French  claims  had  swollen  to  twelve  million  piasters,  leaving 
others  of  more  recent  date  to  be  ascertained  and  added,  and 
for  the  first  time  the  Jecker  bonds  were  brought  forward  by 
M.  de  Saligny.  General  Prim  and  Sir  Charles  Wyke  were 
rather  indignant;  the  affair  wore  the  aspect  of  an  intrigue  and 
of  oppression.  The  spirit  manifested  boded  no  good  for  the 
future.  The  commissioners,  however,  with  fresh  advices  irom 
Europe,  proceeded  toward  the  conference  of  Orizaba,  set  for 
the  15th  of  April,  but  a  final  rupture  took  place  on  the  9th  of 
that  month. 

"  General  Miramon  had  before  made  his  appearance,  with 
Padre  Miranda  and  others,  at  Vera  Cruz.  Sir  Charles  Wyke, 
remembering  the  plunder  of  the  English  legation  of  six  hund- 
red and  sixty  thousand  piasters,  denounced  Miramon  as  a  rob- 
ber, and  demanded  his  expulsion  from  the  allied  camp.    But 
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now,  at  Orizaba,  General  Almonte,  direct  from  the  court  of 
the  Emperor  and  the  palace  of  Miramar,  made  his  entry,  and 
spoke  of  a  march  on  the  capital  in  the  name  of  the  monarchy 
and  Maximilian.  He  said  he  had  the  Emperor's  license,  Hhe 
confidence  of  the  French  Government,  and  came  to  reestablish 
monarchy  in  Mexico  in  favor  of  an  Austrian  prince.' 

"In  effect  the  English  and  Spanish  argument  was:  ^We 
have  all  assumed  the  attitude  of  people  coming  to  negotiate; 
how  can  we  take  that  of  people  having  in  their  camp  a  leader 
of  insurrection  !'  This  was  quite  true,  and  the  French  admiral 
could  not  gainsay  it,  and  M.  de  Saligny  did  not  pretend  to 
conceal  the  fact  that  he  had  never  wished  to  negotiate  with 
Juarez,  and  that  he  had  always  been  of  the  opinion  that  a 
monarchy  should  be  substituted  for  the  republic. 

"The  Spanish  and  English  plenipotentiaries  required  the 
expulsion  of  Almonte.  M.  Jurien  de  la  Gravifere,  without 
repeating  M.  de  Saligny's  declaration  for  a  monarchy,  said 
that  he  had  orders;  that  General  Almonte  had  the  confidence 
of  his  government,  and  that  they  c^uld  not  compel  him  to 
leave  the  ranks  of  the  French  army.  The  French  declined  to 
await  the  15th  of  April,  with  a  view  to  an  effort  to  treat  with 
Juarez,  but  marched  out  of  the  position  assigned  under  the 
preliminaries  of  Soledad,  and  the  English  and  Spanish  went 
home. 

*'From  this  time  forward  the  intervention  is  relieved  from 
all  obscurity.  Its  design  is  set  forth  in  a  dispatch  from  Earl 
Cowley  to  Earl  Kussell,  dated  May  2, 1862,  in  these  words: 

'**!  would  deceive  your  lordship  if  I  concealed  from  you  my 
personal  conviction  that  there  exists  a  fixed  determination, 
though  not  avowed,  to  overturn  the  government  of  Juarez 
whatever  may  be  the  consequences  of  that  act,  and  whether 
civil  war  results  from  it  or  not.' 

'*  General  Prim,  in  his  letter  dated  Orizaba,  April  14, 1862, 
and  published  in  the  Spanish  newspapers  shortly  afterward, 
says: 

" '  The  triple  alliance  no  longer  exists.  The  soldiers  of  the 
Emperor  remain  in  this  country  to  establish  a  throne  for  the 
Archduke  Maximilian — what  madness — while  the  soldiers  of 
England  and  Spain  withdraw  from  Mexican  soil.'  He  could 
not  support  this  radical  change  in  the  treaty  of  London,  and 
the  political  system  of  Mexico,  (being  'a  Spaniard,')  Hfaprince 
of  the  Austrian  monarchy  teas  to  be  imposed  on  i7.' 

"  However,  His  Majesty  the  Emperor  of  the  French  makes 
his  designs  on  Mexico  clear  from  the  beginning  by  his  letter  to 
General  Forey,  dated  Fontainebleau,  July  3.  1862.  This  his- 
torical document  contains  specific  instructions.  The  French 
army  was  to  march  on  the  capital.  When  this  was  reached 
General  Forey  was  to  have  an  understanding  with  the  notable 
persons  of  every  shade  of  opinion  who  might  have  espoused  the 
French  cause.  Those  notables,  in  ]mrsuance  to  such  under- 
standing, should  organize  a  ])rovisional  government,  which 
would  submit  to  the  Mexican  people  the  question  of  the  form 
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of  political  rule  which  should  be  definitely  established,  etc 
But  the  Emperor  himself,  always  ruliug  by  virtue  of  the  ]>opii- 
lar  will,  is  careful  to  respect  this  principle.  He  says,  there- 
fore: 

^'  'The  end  to  be  obtained  is  not  to  impose  upon  the  Mexicans 
a  form  of  government  which  will  be  distasteful  to  them,  but  to 
aid  them  to  establish,  in  conformity  to  their  wishes,  a  govern- 
ment which  may  have  some  chance  of  stability  and  will  assure 
to  France  the  redress  of  the  wrongs  of  which  she  complains.' 

*'  Possibly  some  absurd  i)ersons  may  be  found  who  will  ask 
General  Forey  why  the  Emperor  should  spend  men  and  money 
to  establish  a  regular  government  in  Mexico,  and  to  such  the 
Emperor  furnishes  an  answer.    He  says: 

" '  In  the  present  state  of  the  world's  civilization  Europe  is 
not  indifierent  to  the  prosperity  of  America,  for  it  is  she  which 
nourishes  our  industry  and  gives  life  to  our  commerce.  It  is 
our  interest  that  the  Republic  of  the  United  States  shall  be 
powerful  and  prosperous,  but  it  is  not  at  all  to  our  interest  that 
she  should  grasp  the  whole  Gulf  of  Mexico,  rule  thence  the 
Antilles,  as  well  as  South  America,  and  be  the  sole  dispenser 
of  the  products  of  the  New  World.  *  •  *  If,  on  the  con- 
trary, Mexico  can  preserve  its  independence  and  maintain  the 
integrity  of  its  territory,  if  a  stable  government  be  there  estab- 
lished with  the  aid  of  France,  we  shall  have  restored  to  the 
Latin  race  on  the  other  side  of  the  ocean  its  force  and  its  pres- 
tige; we  shall  have  guaranteed  the  safety  of  our  own  and  the 
Spanish  colonies  in  the  Antilles;  we  shall  have  established  our 
benign  intiuence  in  the  center  of  Ameri(ja,  and  this  influence, 
while  creating  immense  outlets  for  our  commerce,  will  procure 
the  raw  material  which  is  indispensable  to  our  industry.' 

'*  Added  to  all  this,  the  gratitude  of  regenerated  Mexico 
would  always  favor  the  beneficent  source  of  her  blessings. 
Such  was  the  programme  and  such  the  reasons  in  su])port 
sketched  by  the  hand  of  a  man  then  supposed  to  be  the  ablest 
politician  in  Europe.  This,  however,  was  before  the  days  of 
Sedan;  well,  it  was  even  before  the  noble  Carlotta  lost  her 
reason  and  Maximilian  his  life. 

"It  will  be  seen  that  the  Emperor  sent  the  treasures  and  the 
brave  soldiers  of  France  to  Mexico  not  merely  to  enforce  vio- 
lated rights,  but,  as  M.  Billaut,  minister  without  portfolio,  in 
a  debate  in  the  French  Chambers,  February  1803,  after  sonae 
admirable  declamation  about  the  Crimea,  Italy,  China,  etc., 
observed  with  great  effect,  glancing  next  toward  Mexico, 
*  There,  also,  great  political  vistas  are  open  to  clear-sighted 
eyes;  diverse  interests  come  in  contact,  and  it  is  not  opportune 
to  neglect  them.' 

"  What  the  clear  sight  of  the  Emperor  beheld  as  the  fruits 
of  the  interventicm,  therefore,  were  these: 

"  1.  A  pecuniary  redress  of  wrongs  suffered  by  Frenchmen, 
including  payment  under  the  conventions. 
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^<  2.  The  regeneration  of  Mexico  under  a  stable  monarchy 
with  an  Austrian  prince. 

<<  3.  An  insurmountable  barrier  to  the  too  great  expansion 
of  the  Anglo-Saxon  race  in  the  New  World,  represented  by  the 
United  States,  by  restoring  the  power  and  prestige  of  the  Latin 
race. 

^<  4.  A  benign  French  influence  in  the  center  of  America, 
founded  on  the  gratitude  of  Mexico,  and  creating  immense 
outlets  for  French  commerce. 

<' After  a  long  delay,  some  disasters  to  the  French  arms^  and 
a  resistance  not  foreseen  by  the  Emperor  and  his  advisers. 
General  Forey,  largely  reinforced  from  France,  entered  Mexico 
on  the  10th  of  June  1863.  Almost  the  entire  Mexican  nation, 
including  all  parties,  were  in  arms  or  in  opposition  to  the  inter- 
vention. Only  one  shade  of  political  opinion  sustained  the 
French  cause.  General  Forey  at  once  proceeded  to  organize 
the  Emperor's  benevolent  plan  of  government  in  order  that  the 
Mexican  people  might  freely  manifest  their  wishes  as  to  their 
form  of  rule;  and,  as  the  Mexican  nation  was,  with  singular 
unanimity,  outside  the  French  lines,  supporting  the  constitu- 
tional government,  it  was  not  General  Forey's  fault  that  his 
choice  of  a  body  of  notables  was  limited  to  a  small  area  and 
number  of  persons  compared  with  the  whole  territory  and 
population. 

^^The  indefatigable  M.  de  Saligny  took  upon  himself  the 
whole  labor  of  digesting  a  plan  of  government  for  the  Mexican 
people  and  selecting  its  agents.  He  made  a  lucid  and  able 
report  to  General  Forey  June  16, 1863,  which  was  adopted  by 
that  distinguished  officer  and  the  same  day  carried  out  by  a 
decree  signed  *  Forey,  General  of  Division,  Senator  of  France, 
Commander-in-Chief  of  the  Expeditionary  Corps  in  Mexico.' 

^^This  decree  provided  that  a  special  decree  should  designate 
a  superior  junta  of  government,  composed  of  thirty-five  Mexi- 
can citizens,  according  to  the  recommendation  of  the  Emperor's 
minister.  This  junta  should  nominate  three  Mexican  citizens, 
charged  with  the  executive  power,  and  two  substitutes  for 
these  high  functions.  (The  archbishop  was  still  absent  in 
Europe.)  The  junta  should  choose  from  the  Mexican  citizens, 
without  distinction  of  rank  or  class,  245  members,  and  these, 
associated  with  the  junta,  should  constitute  the  assembly  of 
notables.  This  assembly  should  occupy  itself  especially  with 
the  form  of  the  permament  government  of  Mexico.  The  ses- 
sions of  the  junta  and  notables  should  not  be  public;  in  short, 
they  were  to  be  secret.  Other  minor  particulars  of  this  decree 
may  be  omitted. 

"Two  days  afterward  General  Forey,  by  special  decree, 
named  the  thirty- five  persons  who  were  to  constitute  the  supe- 
rior junta.    They  all  belonged  to  the  defeated  party  of  Zuloaga 
and  of  Miramon,  Sir  Charles  Wyke's  robber,  recently  expelled 
6627— VoL  3 50 
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by  the  allies  from  Yera  Cruz.    This  janta  named  for  the  ex- 
ecutive functions: 

"First.  His  Excellency  Don  Juan  K.  Almonte,  general  of 
division. 

"  Second.  The  most  illustrious  Senor  Don  Pelagio  Antonio 
de  Labastida,  archbishop  of  Mexico. 

"Third,  His  Excellency  Don  Mariano  Salas,  general  of  divi- 
sion. 

"The  substitutes  were  Ormaechea,  bishop  elect  of  Tulan- 
cingo,  and  Pavon,  president  of  the  supreme  court. 

"Forey,  by  proclamation,  sanctioned  the  assumption  of  ex- 
ecutive power  by  this  triumvirate,  to  date  from  24th  June. 

'^The  notables,  nominated  from  the  population  of  the  city, 
assembled,  and  on  the  10th  July  1863  adopted  and  promul- 
gated this  decree.  Its  importance  on  the  question  under  in- 
vestigation requires  its  insertion  entire: 

"  *The  assembly  of  notables,  in  virtue  of  the  decree  of  the 
16th  Ultimo  that  it  should  make  known  the  form  of  govern- 
ment which  best  suited  the  nation,  in  use  of  the  full  right 
which  the  nation  has  to  constitute  itself,  and  as  its  organ  and 
interpreter,  declares  with  absolute  liberty  and  independence 
as  follows,  viz : 

"  <1.  The  Mexican  nation  adopts  as  its  form  of  government 
a  limited  hereditary  monarchy,  with  a  Catholic  prince. 

"  <  2.  The  sovereign  shall  take  the  title  of  Emperor  of  Mexico. 

"  *3.  The  imperial  crown  of  Mexico  is  offered  to  His  Impe- 
rial and  Eoyal  Highness  the  Prince  Ferdinand  Maximilian, 
Archduke  of  Austria,  for  himself  and  his  descendants. 

" '  4.  If,  under  circumstances  which  can  not  be  foreseen,  the 
Archduke  of  Austria,  Ferdinand  Maximilian,  should  not  take 
possession  of  the  throne  which  is  offered  to  him,  the  Mexican 
nation  relies  on  the  good  will  of  His  Majesty  Napoleon  III., 
Emperor  of  the  French,  to  indicate  for  it  another  Catholic 
prince. 

"  *  Given  in  the  hall  of  sessions  of  the  assembly  on  the  10th 
of  July  1863. 

"«Teodosio  Lares, 

"  <  President,  etc? 

"  The  next  day  the  notables  completed  their  labors  by  vest- 
ing the  regency  of  the  empire,  until  the  arrival  of  the  sovereign, 
in  the  executive  triumvirate  already  theretofore  created. 

"  Here  was  a  slight  departure,  it  must  be  confessed,  from  the 
programme  laid  down  in  the  Emperor's  letter  to  General  Forey. 
This,  in  terms,  provided  that  the  provisional  government  to  be 
established  by  an  understanding  between  Forey  and  the  nota- 
bles should  *  submit  to  the  Mexican  people  the  question  of  the 
political  regime  which  is  to  be  definitely  established.' 

"  The  notables  knew  the  futility  and  the  imi)ossibiIity  of 
submitting  their  work  to  approval  and  ratification  by  the  peo- 
ple of  Mexico.  Nevertheless  M.  Drouyn  de  I'Huys,  not  in- 
sensible to  public  opinion,  to  say  nothing  of  the  committals  of 
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the  Emperor,  wrote  on  the  17th  of  August  following  to  Gen- 
eral Bazaine,  then  in  command  of  the  French  forces  in  Mexico, 
that  it  was  indispensable  that  the  scheme  of  the  notables 
should  be  ratified  by  the  popular  will,  and  he  was  directed  to 
collect  the  sufirages  in  such  a  manner  that  no  doubt  should 
hang  over  the  expression.  The  mode  of  ascertaining  this  will 
was  left  to  the  general,  but  this  essential  point  was  commended 
to  bis  constant  care  by  the  Emperor, 

"  The  reply  made  by  the  Archduke  in  October  following 
(the  3d)  to  the  deputation,  headed  by  ISefior  Estrada,  which 
offered  him  the  crown,  made  known  that  his  acceptance  of  the 
offered  throne  must  depend  upon  the  result  of  the  vote  of  the 
whole  country. 

"These  iustructions  were  very  embarrassing  to  General 
Bazaine.  In  point  of  fact,  he  could  not  carry  them  out.  He 
had  under  his  control  a  very  small  part  of  the  Mexican  people 
and  soil.  Even  his  Hues  (incessantly  penetrated  by  a  huudred 
guerrilla  bands)  embraced  but  about  one-eighth  of  the  popula- 
tion and  one-thirtieth  of  the  territory.  The  Emperor  surely 
had  not  looked  at  a  map  of  Mexico.  Bazaine  might  overawe 
the  700,000  people  in  reach  of  his  arms,  but  outside  7,000,000 
sustained  the  goverument  of  Juarez.  Tliere  was  no  remedy 
for  it  but  a  campaign  against  the  Mexicans  in  order  to  collect 
their  votes. 

"The  military  results  of  that  campaign  in  1863-64  will  ap- 
pear when  I  come  to  describe  the  territory  occupied  by  the 
French  troops  in  June  following,  the  date  of  the  entry  of 
Maximilian  into  the  capital. 

"  Just  exactly  how  Marshal  Bazaine  collected  the  suffrages, 
in  obedience  to  the  particular  cbarge  given  him  by  the  French 
Emperor  through  his  minister,  M.  Drouyn  de  I'Huys,  it  is  diffi- 
cult to  determine,  for  after  a  patient  search  I  have  nowhere 
been  able  to  find  his  official  report. 

"This  much  is  certain,  that  the  decree  of  the  assembly  of 
notables  was  never  submitted  to  any  vote  of  even  that  part 
of  the  people  subject  to  the  control  of  the  French  arms. 

"What  seems  to  have  been  done  in  obedience  to  the  orders 
of  the  great  champion  of  universal  national  suffrage,  and  to 
satisfy  the  scruples  of  the  coy  prince  at  Miramar,  was  simply 
this:  A  circular  dated  December  2, 1863,  under  the  orders  of 
the  regency,  was  issued  by  the  subsecretary  of  state  and  gov- 
ernment dispatch,  Jo86  Maria  Gonzalez  de  la  Vega,  directed 
to  a  few  political  prefects  appointed  and  upheld  by  the  French, 
notifying  them  that  private  letters  and  reports  addressed  to 
the  regency  by  <  reliable  persons'  assured  that  as  soon  as  tbe 
empire  is  recognized  by  four  or  five  principal  departments  of 
the  interior  his  Illustrious  and  Royal  Highness  the  Archduke 
Ferdinand  Maximilian  would  commence  his  march;  and  these 
prefects  are  directed  to  procure  this  recognition. 

"In  response  to  this  circular  tbe  prefects  of  Pachuco,  of  the 
first  district  of  Mexico,  and  of  Puebla,  and  perhaps  a  few 
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others,  under  date  4th  December  1863,  certify  that  it  being 
beyond  doubt  that  the  departments  mentioned  in  the  circular 
will  be  occupied  by  the  French  forces  in  a  few  days,  the 
inhabitants  will  joyfully  manifest  their  adhesion.  One  even 
reports,  as  already  held,  on  the  29th  November,  a  fete  cham- 
petre^  under  the  auspices  of  the  French  officers,  at  which  the 
inhabitants,  in  a  delirium  of  joy,  rang  bells,  fired  off  rockets, 
and  sent  up  two  balloons  with  the  names  of  the  Emperor  and 
Empress  upon  them. 

^<It  is  probable  that  a  number  of  municipalities  within  the 
territory  overrun  by  the  French  arms,  and  completely,  by 
appointment  or  otherwise,  in  the  French  interest  or  under  it« 
control,  signified  their  adhesion  to  the  decree  of  the  notables. 

<^Both  Maximilian  and  Mejia,  in  their  defense  before  the 
court  martial  at  Queretaro,  relied  alone  upon  the  vote  of  the 
notables,  and  <the  adhesion  of  many  municipalities  remitted 
to  the  Emperor-elect.'  (Mexican  Documents,  1867,  page  53 
[40th  Congress,  1st  session,  8.  Ex.  Doc.  No.  20],  publish^  by 
the  United  States  Government,  and  extract  from  the  defense 
of  General  Mejia  annexed  hereto.) 

'*  I  append  hereto  some  translations  of  these  prefect  reports 
from  the  Feriodico  Oficial^  published  at  the  City  of  Mexico 
December  16, 1863. 

<^In  this  reckless  manner  the  French  general  and  his  gov- 
ernment paltered  with  their  solemn  plages  and  the  sacred 
right  of  a  people  to  form  and  regulate  their  own  internal 
government. 

<' Maximilian,  furnished  with  such  evidences  of  the  x>opular 
will,  < began  his  march'  from  Miramar  on  the  11th  of  April, 
and  entered  the  City  of  Mexico  on  the  12th  day  of  June  1864, 
accompanied  by  that  excellent,  amiable,  and  most  unfortunate 
princess,  Carlotta. 

"At  this  date  only  so  much  of  the  extensive  territory  of 
Mexico  as  was  occupied  by  the  French  troops  owned  the  rule 
of  the  new  Emperor. 

"The  only  States  then  wholly  occupied  by  the  invaders  and 
their  few  and  feeble  Mexican  allies  were  Mexico  and  Yucatan. 
In  Vera  Cruz  they  held  the  port  and  the  towns  on  the  line  to 
the  City  of  Mexico.  The  rest  of  the  State,  including  over 
twenty  towns,  adhered  to  the  constitutional  government,  and 
was  defended  by  several  thousand  troops. 

"In  Puebla  the  only  point  held  by  the  French  was  the  capi- 
tal of  the  State.  The  rest  of  its  territory  was  in  the  armed 
I)Ossession  of  the  state  and  federal  governments.  In  Michoa- 
can,  Morelia  and  the  towns  on  the  line  to  Mexico  were  occupied. 
The  state  government  at  Pastcuaro  and  Rivas  Palacio  (of  ex- 
cellent fame),  with  federal  troops,  dominated  the  rest  of  that 
State.  So  in  Guant^uato  the  French  held  the  capital  and  the 
town  of  Leon  alone.  The  rest  of  that  important  State  adhered 
to  the  republic. 
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*<  In  San  Lois  Potosi  tbe  French  likewise  held  the  capital, 
bat  the  state  government  and  federal  forces,  five  thousand 
strong  and  well  disciplined,  held  the  remainder  of  the  terri- 
tory. 

<^  In  Tamaulipas  only  the  port  of  Tampico  was  occupied. 

<<  In  Jalisco  the  enemy  was  confined  to  the  capital  by  a  force 
ten  thousand  strong  under  General  Uraga.  In  Zacat^cas  and 
Toluca  the  French  likewise  held  the  capitals. 

<^  Tbe  constitutional  government  held  uudisputed  sway  over 
the  States  of  Nueva  L^n,  Ooahuila,  Chihuahua,  Sonora,  Sina- 
loa,  Oajaca,  Chiapas,  Guerro,  Durango,  Tabasco,  Lower  Cali- 
fornia, Colima,  and  Tehuantepec.  From  this  perhaps  we  must 
except  the  ports  of  Acapulco  and  Mazatlau,  on  the  Pacific. 

<^  If,  now,  we  consult  a  map  and  table  of  i>opulation,  we  will 
see  that  the  French  held  on  the  12th  June  1864  about  one- 
thirtieth  of  the  Mexican  territory,  and  less  than  one-tenth  of 
the  population.  Outside  of  the  French  lines  was  an  inflamed, 
united,  and  hostile  people. 

"The  new  Emperor  was  without  an  army  or  a  fleet.  His 
revenues  were  pledged  in  advance  for  debts  which  they  were 
unable  to  carry.  His  only  real  military  support  was  the 
French  expeditionary  corps,  and  his  only  pecuniary  resource  a 
fragment  of  a  loan  raised  under  French  patronage  at  a  most 
usurious  rate.  The  support  given  by  the  party  which  '  brought 
the  Moors  into  Spain,'  was  not  only  feeole,  but  treacherous. 
Under  such  circumstances  the  young  Austrian  began  the 
desperate  adventure  of  subduing  and  pacifying  the  country, 
and  founding  a  monarchy  in  Mexico.  The  result  is  now  known. 
His  rule  was  as  wide  and  his  power  as  ample  the  day  he 
entered  the  capital  as  at  any  future  period. 

"The  party  of  the  republic  was  led  by  a  man  of  no  ordinary 
endowments.  He  was  a  republican  and  a  reformer  who  had 
laid  the  ax  to  tbe  root  of  the  tree.  He  believed  in  his  cause 
and  his  countrymen.  He  was  upright,  patriotic,  temperate, 
patient,  resolute — ^for  that  matter,  obstinate.  Difficulties  never 
deterred,  defeats  never  discouraged  him.  Supx>orted  by  the 
best  and  bravest  of  Mexico,  be  carried  the  flag  of  national 
independence  and  republican  self-government  from  the  capital 
to  the  remotest  border  of  the  land,  until,  by  the  unaided  efforts 
of  his  countrymen,  he  brought  it  back  to  the  ancient  city  in 
triumph. 

"  Substantially  the  whole  Mexican  i)eople  supported  the  con- 
stitutional government.  There  was  no  party  of  the  monarchy 
that  deserved  the  name.  The  presence  of  a  victorious  French 
army  failed  to  develop  such  a  party. 

"  Says  General  Prim,  in  his  letter  to  the  French  Emperor, 
dated  Orizaba,  March  17, 1862: 

"'I  have,  moreover,  the  profound  conviction  that  the  parti- 
sans of  monarchy  are  very  few  in  this  country.  •  ♦  •  The 
vicinity  of  the  United  States,  and  their  severe  reprobation  of 


Digitized  by  VjOOQ  IC 


2922        INTERNATIONAL  ARBITRATIONS. 

monarchy,  has  contribated  to  create  a  hate  for  it  here.  •  •  • 
For  these  reasons  and  others  that  can  not  escape  the  attention 
of  your  Imperial  Majesty,  you  will  understand  that  the  general 
opinion  of  this  country  is  against  monarchy.  If  logic  does  not 
demonstrate  it,  facts  prove  it,  for  during  the  two  months  that 
the  flags  of  the  allied  powers  floated  over  Vera  Cruz,  and  now 
that  we  occupy  Cordoba,  Orizaba,  and  Tehuacan,  important 
towns  where  there  is  no  Mexican  force,  the  partisans  of  mon- 
archy have  made  no  demonstrations  to  tell  of  their  existence.' 

"  General  Prim's  appreciation  of  the  real  truth  appears  where 
he  says : 

"*  You  can  easily  carry  Maximilian  to  Mexico  and  crown  him 
king,  but  the  King  will  And  no  adherents  in  the  country  but 
conservative  chiefs,'  etc. 

^^This  is  literal.  The  people  were  almost  unanimous  in  their 
hatred  of  monarchy  and  foreign  intervention ;  only  defeated 
chiefs  and  a  despoiled  hierarchy  were  the  support  of  the  new 
monarch.  If  the  late  French  Emperor,  in  his  unfortunate 
exile,  should  again  read  the  letter  of  his  former  friend,  General 
Prim,  fallen,  too,  in  a  world  of  changes,  he  will  be  struck  with 
these  words — 

"  *A  lew  rich  men  are  willing  to  receive  a  foreign  monarch 
who  comes  supported  by  your  Majesty's  soldiers,  but  the  mon- 
arch will  have  nothing  to  sustain  him  when  the  time  shall  come 
for  your  soldiers  to  withdraw,  and  he  will  fall  from  the  throne, 
as  others  will  fall,  when  the  mantle  of  your  Imperial  Majesty 
shall  cease  to  protect  and  defend  them.' 

"In  like  manner  Sir  Charles  Wyke,  as  late  as  March  27, 
1862,  with  ample  opportunities  of  observation,  and  no  faith  in 
republican  government,  was  of  opinion  that  a  party  in  Mexico 
'did  not  exist'  favorable  to  monarchy  (dispatch  to  Lord  Rus- 
sell) ;  and  although  this  gentleman  had  no  partiality  for  Presi- 
dent Juarez,  he  expressed  the  opinion  in  the  final  conference 
between  the  Spanish,  French,  and  English  plenipotentiaries, 
at  Orizaba,  April  9,  1862,  that  a  majority  of  the  Mexican 
people  was  favorable  to  the  existing  government,  and  that  it 
would  be  difficult  to  find  partisans  of  a  monarchy. 

''Earl  Russell  also  communicates  to  Earl  Cowley,  British 
minister  resident  at  Paris,  June  14, 1862,  his  information  'that 
the  majority  of  the  Mexican  people-  were  liberal  and  repub- 
lican, and  that  it  would  be  impossible  for  the  French  troops  to 
establish  monarchy  in  Mexico  with  any  chance  of  stability.' 

"The  opinion  of  the  American  Government,  equally  enlight- 
ened, emphatic,  and  sound,  never  underwent  any  change  or 
modification  from  the  beginning  of  the  intervention  until  its 
final  eclipse  in  the  blood  of  the  victim  of  the  French  Emperor. 
March  3, 1862,  Mr.  Seward  addressed  these  weighty  words  to 
the  American  ministers  at  London  and  Paris: 

"  'The  President,  however,  deems  it  his  duty  to  express  to 
the  allies,  in  all  candor  and  frankness,  the  opinion  that  no 
monarchical  government  which  could  be  founded  in  Mexico,  in 
the  presence  of  foreign  navies  and  armies  in  the  waters  and 
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apon  the  soil  of  Mexico,  woald  have  any  prospect  of  security 
or  permanency.  •  •  •  Under  such  circumstances  the  new 
government  must  speedily  fall  unless  it  could  draw  into 
its  support  European  alliances,  which,  relating  back  to  the 
present  invasion,  would,  in  fact,  make  it  the  beginning  of  a 
permanent  policy  of  armed  European  monarchical  intervention 
injurious  and  practically  hostile  to  the  most  general  system  of 
government  on  the  continent  of  America,  and  this  would  be 
the  beginning  rather  than  the  ending  of  revolution  in  Mexico.' 

"The  same  minister,  in  a  dispatch  to  Mr.  Dayton  of  26th 
September  1863,  expressing  the  solicitude  of  the  Government 
of  the  United  States  awakened  by  the  progress  of  the  war  of 
intervention,  says:  ^This  government  knows  full  well  that  the 
inherent  normal  opinion  of  Mexico  favors  a  government  there 
republican  in  form  and  domestic  in  its  organization  in  prefer- 
ence to  any  monarchical  institutions  to  be  imposed  firom 
abroad.' 

"And  again,  as  late  as  December  6, 1865,  Mr.  Seward,  in  a 
dispatch  to  the  French  minister  in  Washington,  holds  this 
language:  'Having  thus  frankly  stated  our  position,  I  leave 
the  question  for  the  consideration  of  France,  sincerely  hoping 
that  that  great  nation  may  find  it  compatible  with  its  best 
interests  and  its  high  honor  to  withdraw  from  its  aggressive 
attitude  in  Mexico  within  some  convenient  and  reasonable 
time,  and  thus  leave  the  people  of  that  country  to  the  free 
enjoyment  of  the  system  of  republican  government  which  they 
have  established  for  themselves,  and  of  their  adherence  to 
which  they  have  given  what  seems  to  the  United  States  to  be 
decisive  and  conclusivej  as  well  as  very  touching  proofs.^ 

"This  accumulated  testimony  is  rendered  conclusive  by  the 
subsequent  history  of  this  attempt  to  found  a  monarchy  in 
Mexico.  The  people  and  government  of  that  country  never 
ceased  their  armed  resistance  to  this  invasion  of  the  foreigner. 
Hundreds  of  combats  were  fought  and  many  thousand  brave 
Mexicans  laid  down  their  lives  for  their  native  land  and  well- 
derived  rights.  The  contest  raged  in  every  State  where  the 
invading  foe  was  found ;  even  the  line  from  the  capital  to  Vera 
Cruz  was  incessantly  assailed,  and  frequently  cut;  the  empire 
consisted  only,  so  to  speak,  of  the  ground  upon  which  stood 
the  feet  of  foreign  soldiers.  These  were  the  empire;  when 
these  were  withdrawn,  as  General  Prim  had  assured  his  Impe- 
rial Majesty  the  Emperor  of  the  French,  the  costly  but  unsub- 
stantial fabric  which  he  had  erected  fell,  and  the  poor  play 
ended. 

"At  the  time  Maximilian  entered  his  capital  the  rebellion  in 
the  United  States  was  drawing  to  a  close.  The  organized 
power  of  that  republic  at  that  moment  was  grinding  to  pieces 
on  the  fields  of  Virginia  that  great  revolt  which  may  be  truly 
styled  the  enemy  of  the  whole  (continent,  since  it  had  revived 
the  alliance  of  kings  against  America,  an  alliance  in  a  former 
age  baffled  by  President  Monroe. 
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<^As  soon  as  the  United  States  had  ended  its  formidable 
domestic  troubles  it  brought  its  powerful  influence  to  bear  to 
procure  the  withdrawal  of  the  French  army  from  Mexico. 
The  efforts  of  Mr.  Seward  to  this  end  were  unceasing,  adroit, 
and  resolute.  He  had  steadily  refused  to  recognize  the  Maxi- 
milian government,  and  had  uniformly  made  known  to  the 
French  and  other  European  cabinets  that  the  United  States 
maintained  the  most  friendly  relations  with  the  republican 
government  of  President  Juarez.  October  23, 1863,  he  writes 
Mr.  Dayton:  *M.  Drouyn  de  THuys  should  be  informed  that 
the  United  States  continue  to  regard  Mexico  as  the  theater  of 
a  war  which  has  not  yet  ended  in  the  subversion  of  the  gov- 
ernment long  existing  there,  with  which  the  United  States 
remain  in  the  relation  of  peace  and  sincere  friendship;  and 
that  for  this  reason  the  United  States  are  not  now  at  liberty 
to  consider  the  question  of  recognizing  a  government  which  in 
the  further  chances  of  war  may  come  into  its  place.' 

^^So,  again,  on  the  anniversary  of  the  entry  by  the  new 
Emperor  into  his  capital,  June  12, 1864,  Mr.  Seward  writes  the 
United  States  charge  at  Paris:  *It  is  already  known  to  the 
government  of  France  that  the  United  States  are  not  prepared 
to  recognize  a  monarchical  and  European  power  in  Mexico, 
which  is  yet  engaged  in  a  war  with  a  domestic  republican  gov- 
ernment and  a  portion  of  the  Mexican  people.' 

<^ On  the  30th  of  the  same  month,  writing  to  the  same  official, 
Mr.  Seward  says:  *  What  we  hold  in  regard  to  Mexico  is  that 
France  is  a  belligerent  there,  in  war  with  the  Eepublie  of 
Mexico.' 

"On  the  6th  of  Kovember  following  he  writes:  <The  United 
States  still  regard  the  effort  to  establish  permanently  a  foreign 
and  imperial  government  in  Mexico  as  disallowable  and  im- 
practicable. •  •  •  They  are  not  prepared  to  recognize,  or 
to  pledge  themselves  hereafter  to  recognize,  any  political  insti- 
tutions m  Mexico  which  are  in  opposition  to  the  republican 
government  with  which  we  have  so  long  and  so  constantly 
maintained  relations  of  unity  and  friendship.'    (Same  to  same.) 

"This  dispatch  adroitly  presses  the  removal  of  the  French 
forces  as  a  means  of  preserving  Hhe  inherited  relations  of 
friendship'  between  the  two  countries. 

"The  dispatch  of  December  16, 1865,  from  the  same  minister 
to  Mr.  Bigelow,  is  particularly  in  point  on  the  question  in  this 
case.  There  in  answer  to  an  invitation  from  His  Majesty's 
government  to  recognize  the  institution  of  Maximilian  in 
Mexico  Bs  A  de  facto  government,  as  the  price  of  the  with- 
drawal of  the  French  intervention,  Mr.  Seward  replies,  *that 
the  recognition  which  the  Emperor  has  thus  suggested  can  not 
be  made.' 

"Previously^  on  the  6th  December,  Mr.  Seward,  writing  to 
the  French  mmister  in  Washington,  in  answer  to  the  same 
suggestion  from  the  Emperor,  had,  with  regret,  felt  <  obliged  to 
say  that  the  condition  the  Emperor  suggests  is  one  which  seems 
quite  impracticable.' 
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<<  Pressing  the  withdrawal  of  the  French  troops,  Mr.  Seward 
insists  that  Hhe  real  caase  of  oar  national  discontent  is  that 
the  French  army  which  is  now  in  Mexico  is  invading  a  domes- 
tic republican  government  there  which  was  estabHshed  by  her 
people,  with  whom  the  Uuited  States  sympathize  most  pro- 
foundly, for  the  avowed  purpose  of  suppressing  it  and  estab- 
lishing on  its  ruins  a  foreign  monarchical  government,  whose 
presence  there,  so  long  as  it  should  endure,  could  not  but  be 
regarded  by  the  people  of  the  United  States  as  injurious  and 
menacing  to  their  chosen  and  endeared  republican  institutions.' 

"  In  reply  to  this  dispatch,  M.  Drouyn  de  I'Huys,  in  a  letter 
addressed  to  the  French  minister  at  Washington  January  9, 
18(>(>,  alter  seeking  to  reconcile  the  proceedings  of  the  Emperor 
in  Mexico  with  the  principle  of  nonintervention  by  labored 
arguments,  which  have  been  nowhere  more  criticised  and  con- 
demned than  in  France,  announces  that  the  French  Oovemment 
is  hastening  to  make  arrangements  with  the  Emperor  Maximilian 
whichj  while  satisfying  its  interest  and  dignity^  allows  it  to  con- 
sider the  part  of  its  army  on  Mexican  soil  at  an  end. 

'*  On  the  12th  February  following  Mr.  Seward,  addressing  the 
Count  de  Montholon,  replies  at  length  to  this  dispatch.  He 
lays  down  the  postition  of  the  American  Government  on  the 
whole  subject  with  distinctness  and  much  emphasis.  He 
affirms  that  the  proceedings  in  Mexico  adopted  by  a  class  of 
persons  to  found  a  monarchy  on  the  ruins  of  the  republic  were 
without  authority  and  prosecuted  against  the  will  and  opinions 
of  the  Mexican  people,  and  that,  in  supporting  these  proceed- 
ings in  derogation  of  the  inalienable  rights  of  the  people  of 
Mexico,  the  original  purposes  of  the  French  ex]iedition  seem 
to  have  become  subordinate  to  a  political  revolution,  which 
would  not  have  occurred  had  not  France  forcibly  intervened, 
and  which  could  not  be  maintained  if  that  intervention  should 
cease;  that  the  United  States  had  not  seen  any  satisfactory 
evidence  that  the  people  of  Mexico  had  called  into  being  or 
accepted  the  so-called  empire;  that  they  are  of  opinion  that 
such  acceptance  could  not  have  been  freely  procured  or  law- 
fully taken  at  any  time  in  the  presence  of  the  French  army ; 
that  this  government,  therefore,  recognizes  and  must  continue 
to  recognize  in  Mexico  only  the  ancient  republic,  and  can  not 
consent,  directly  or  indirectly,  to  involve  itself  in  relation  with 
or  recognition  of  the  institution  of  the  Prince  Maximilian  in 
Mexico. 

'*  Mr.  Seward  says :  This  is  held  without  one  dissenting  voice 
by  his  countrymen,  and  that  the  judgment  of  the  United  States 
thus  expressed  has  been  adopted  by  every  state  on  the  Ameri- 
can hemisphere;  and  that  thus  the  presence  of  European 
armies  in  Mexico,  maintaining  a  European  prince  with  imperial 
attributes,  without  her  consent  and  against  her  will,  is  deemed 
a  source  of  apprehension  and  danger  by  the  United  States  and 
all  the  independent  and  sovereign  republican  states  on  the 
American  continent  and  its  adjacent  islands;  and  he  denies 
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that  foreign  nations  can  rightfully  intervene  by  force  to  sub- 
vert republican  institutions  in  any  one  of  those  states.  Seek- 
ing relief  of  the  Mexican  embarrassments  without  disturbing 
the  amicable  relations  of  the  United  States  with  France,  Mr. 
Seward  presses  for  definitive  information  of  the  time  when 
French  military  operations  may  be  expected  to  cease  in  Mexico. 

"This^  in  effect,  closes  the  correspondence,  for  M.  Drouyn  de 
I'Huys,  m  reply,  addressing  the  French  minister  in  Washing- 
ton April  5, 1866,  confines  himself  to  announcing  that  the  Em- 
peror has  decided  that  the  French  troops  should  evacuate 
Mexico  in  three  detachments,  the  first  to  depart  in  the  month 
of  November  1866,  the  second  in  March  1867,  and  the  third  in 
November  of  the  same  year.  By  a  subsequent  change  of  pro- 
gramme the  whole  force  was  withdrawn  at  once,  and  in  the 
month  of  February  1867. 

"While  this  negotiation  was  in  progress  a  treaty  was  ar- 
ranged between  the  prince,  Maximilian,  and  the  Emperor  of 
Austria  for  the  enlistment  of  troops  in  Austria  for  service  in 
Mexico.  Mr.  Seward,  in  a  series  of  dispatches  dating  from 
March  19  to  April  30, 1866,  stimulated  the  American  minister 
in  Vienna,  Mr.  Motley  (who  seemed  to  hesitate),  to  an  ener- 
getic protest,  and,  in  the  event  that  troops  were  allowed  to 
depart  before  an  answer  to  the  protest,  he  was  even  ordered 
to  retire  from  Vienna.  In  this  last  dispatch  (April  30)  Mr. 
Seward  states  the  real  conviction  of  the  people  of  the  United 
States  in  a  sentence,  as  follows: 

"'The  European  war  against  the  Republic  of  Mexico  has 
been  from  the  beginning  a  continual  menace  against  this  gov- 
ernment, and  even  against  free  institutions  throughout  the 
American  continent.' 

"  The  protest,  however,  was  effectual,  and  Count  Mensdorff, 
in  his  reply  dated  May  20,  assured  the  United  States  Gov- 
ernment that  no  troops  would  be  allowed  to  depart  for  Mexico. 

"  This  practically  closed  the  romantic  enterprise  in  Mexica 
The  French  troops  withdrawn,  all  hope  of  new  recruits  from 
Europe  cut  off*,  the  empire* fell  into  cureless  ruin. 

"  In  anticipation  of  the  departure  of  the  foreign  troops,  the 
whole  people  of  Mexico  rose  in  arms.  The  officials  and  adher- 
ents of  the  so-called  empire  were  seized  with  a  panic  and 
hastened  to  provide  the  means  of  escape  from  the  justice  and 
the  vengeance  of  their  outraged  countrymen.  On  the  night  of 
September  13, 1867,  these  guilty  betrayers  of  their  country, 
at  Acapulco  seized  the  bark  Francis  Palmer,  claimant's  vessel, 
and  sailed  away  after  their  sole  security,  the  withdrawing 
French.  So  it  was  in  every  part  of  the  country.  The  French 
evacuation  was  followed  by  the  flight  of  the  imperialistic  fam- 
ilies, and  the  liberal  forces  hung  on  the  retreating  rear  of 
the  French  columns,  occupying  every  evacuated  town. 

"On  the  1st  of  February  1867  Miramon  was  defeated  by 
General  Escobedo  at  San  Jacinto.  The  second  of  the  same 
month  Golima  surrendered  to  General  Corona.    On  ^e  6th, 
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tbe  French  marched  out.of  the  City  of  Mexico.  On  the  13th, 
Maximilian  marched  for  the  fatal  City  of  Q.ueretaro.  On  the 
2l8t,  President  Jaarez,  with  his  ministers,  entered  the  city  of 
San  Luis  Potosi  amidst  the  joy  and  acclamations  of  the  inhab- 
itants. 

"  Queretaro  and  Puebla  were  speedily  invested  by  the  lib- 
eral troops.  Puebla  was  taken  by  storm  on  the  4th  of  April 
by  Porfirio  Diaz.  On  the  10th,  Marquez,  the  assassin  of  Tacu- 
baya,  but  the  lieutenant-general  and  main  prop  of  the  crum- 
bling empire,  was  defeated  and  driven  into  the  City  of  Mexico. 
Diaz  began  the  siege  of  the  capital  with  twenty  thousand 
men  on  the  17th.  On  the  15th  of  May  Queretaro  fell,  and 
Maximilian,  with  Generals  Miramon  and  Thos.  Mejia  and  his 
entire  force  of  eight  thousand  men  surrendered  at  discretion. 
On  the  14th  of  June,  a  court-martial,  constituted  under  the 
orders  of  the  constitutional  government  and  sitting  in  the 
theater  of  Iturbide,  at  Queretaro,  condemned  Maximilian, 
Miramon,  and  Mejia  to  be  shot  The  sentence  was  approved 
by  the  commanding  general,  Escobedo,  and  the  government, 
and  was  carried  into  execution  on  the  morning  of  the  19th  of 
June.  On  the  20th  the  City  of  Mexico  with  its  garrison  sur- 
rendered to  General  Diaz,  but  the  infamous  Marquez  had 
already  disappeared  and  made  his  escape. 

"  This  brief  recapitulation  of  facts,  which  have  now  become 
history,  will  demonstrate  that  the  empire  in  Mexico,  intro- 
duced by  the  visionary  politician,  who  then,  also,  was  prepar- 
ing France  for  destruction,  was  sustained  only  by  his  bayonets, 
and  fell  by  the  uprising  of  the  people  of  Mexico  the  moment 
these  bayonets  were  withdrawn  under  the  pressure  of  public 
opinion  in  France,  and  the  growing  discontent  and  impatience 
of  the  people  and  government  of  the  United  States. 

"  It  is  believed  that  in  no  event  would  the  monarchical  sub- 
stituted for  the  republican  form  of  government  in  any  state  of 
this  hemisphere  by  armed  European  intervention  ever  be  rec- 
ognized by  the  United  States  or  any  other  American  republic 
so  long  as  such  intervention  continued.  The  United  States 
has  been  pledged  against  such  intervention  for  fifty  years. 

"In  considering  the  question  of  government  defacto^  it  will 
be  observed  that  it  was  attempted  in  Mexico,  not  only  to  change 
the  person  of  the  ruler,  but  the  form  of  government,  and  in  a 
direction  opposed  to  the  history,  tendencies,  and  prejudices  of 
every  republic  in  North  and  South  America. 

"  Such  a  change,  in  fact,  could  only  be  accomplished  by  in- 
vasion from  without  or  revolution  within  the  state.  In  the 
former  case  the  force  musta<Miomplish  a  secure  and  permanent 
conquest.  In  the  latter  the  change  must  be  supported  by  the 
mass  of  the  people  and  rest  upon  their  consent.  Should  for- 
eign intervention  aid  this  change  we  can  never  regard  the  fact 
as  accomplished  or  as  resting  upon  the  favor  of  the  people  un- 
less the  new  government  is  strong  enough  to  maintain  itself 
after  the  foreign  aid  shall  be  withdrawn. 
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"  Here,  a  French  conquest  of  Mexico  was  never  desired  or 
aimed  at. 

"  On  the  contrary,  the  government  of  his  Imperial  Msyesty 
uniformly  declared  that  there  was  no  purpose  of  intervention 
on  his  part  in  the  internal  affairs  of  Mexico.  Having  grounds 
of  war  against  that  country,  tbe  occasion  was  to  be  embraced 
to  extend  an  opportunity  to  its  inhabitants,  assumed  to  be 
ready  to  accomplish  their  own  regeneration.  In  point  of  fact, 
the  French  Emperor,  deceived  by  the  Mexican  exiles  and  be- 
trayed by  i)er8ons  near  him  whom  he  trusted,  but  who  were 
interested  in  Mexican  bonds,  lands,  and  mines,  overestimated 
tbe  strength  of  the  conservatives  of  that  country  and  tbe  in- 
fluence of  the  church,  whose  power  he  understood  in  France. 
Add  to  this  he  miscalculated  the  result  of  the  rebellion  in  the 
United  States.  His  scheme  for  restoring  the  Latin  race  in 
Mexico  (where  it  never  existed)  and  increasing  immensely' 
French  power  and  commerce,  at  best  visionary  and  romantic, 
would  have  been  simply  insane  had  he  not  believed  the  people 
of  Mexico  willing  to  support  or  accept  the  monarchy  once  es- 
tablished by  his  arms. 

<^  A  change  in  the  form  of  government  in  Mexico  as  a  fact, 
therefore,  never  existed,  because  it  never  rested  for  a  moment 
upon  the  popular  consent,  and  the  Emperor  never  expected  to 
accomplish  it  by  the  permanent  armed  occupation  of  the 
country. 

"  However  this  may  be,  there  can  be  but  one  government  in 
the  same  state  at  the  same  time.  The  French  found  a  govern- 
ment in  Mexico  when  they  came  there,  and  recogniz^  it  at 
Soledad;  when  they  left,  it  was  still  there,  stronger  than  when 
they  found  it;  it  is  there  now,  stronger  than  any  government 
Mexico  ever  had,  having  put  down  all  enemies  under  its  feet, 
the  monarchical  party  crushed  by  the  weight  of  its  crimes  and 
the  odium  attached  to  responsibility  for  foreign  invasion. 

*'  This  government,  elected  according  to  the  constitution  and 
laws,  always  in  possession  of  much  the  largest  portion  of  its 
territory,  was  sustained  against  domestic  treason  and  foreign 
levies  throughout  its  long  and  severe  trials  by  the  Mexican 
masses,  and  upheld  by  the  sympathy  of  every  republican  state 
in  the  Americas. 

**  But,  waiving  these  considerations,  it  is  impossible  for  the 
United  States  successfully  to  claim  that  the  so-called  empire 
was  a  government  de  facto.  The  government  of  that  country 
uniformly  and  expressly  refused  to  regard  it  as  such,  when  the 
inducements  to  do  so  were  strong  and  the  danger  of  refusing 
great.  On  the  contrary,  it  recognized  the  republic  and  main- 
tained relations  of  amity  and  friendship  with  it  to  the  close,  as 
it  had  done  from  the  beginning  of  its  trials.  This  fact  must 
oppose  an  insuperable  barrier  to  any  and  all  reclamations  by 
the  United  States  against  the  Republic  of  Mexico  for  the  acts 
of  the  Maximilian  authorities,  so  called.  There  could  be  but 
one  government  at  a  time,  as  a  matter  of  fact,  and  the  United 
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States  has  determined  the  question  between  the  two  contend- 
ing parties  for  itsell 

*<  Wisely,  the  decision  coald  not  have  been  otherwise.  The 
government  and  people  of  the  United  States  understood  and 
heartily  approved  the  cause  for  which  the  people  and  govern- 
ment of  Mexico  fought  and  suffered;  the  plan  of  Ayutla  and 
the  constitution  of  1857;  equal  rights  secured  by  a  govern- 
ment of  all  the  people;  resistance  to  military  and  ecclesiastical 
oppressions;  a  free  religion  and  a  free  press;  cordial  frater- 
nity with  the  people  of  all  nations. 

<'The  anarchy  in  Mexico  of  which  Europe  complains  was 
made  by  the  friends  of  class  privileges,  state  religions,  and 
monarchy,  conservatives  of  the  dregs  of  old  Spanish  colonial 
policy,  and  abuses  founded  on  ideas  which  belong  only  to  past 
ages. 

''  Says  Mr.  Seward  to  the  Marquis  de  Montholon,  February 
12, 186i5;  *  We  can  not  deny  that  all  the  anarchy  in  Mexico  of 
which  Mr.  Drouyn  de  PHuys  complains  was  necessarily  and 
even  wisely  endured  in  the  attempts  to  lay  sure  foundations 
of  broad  republican  liberty.' 

'*But  the  people  of  the  United  States  also  understood  what 
the  intervention  in  Mexico  meant  for  themselves:  the  destruc- 
tion of  the  republican  form;  a  monarchy  on  their  borders  to 
endanger  their  peace,  menace  their  institutions,  and  check 
their  growth;  a  speculation  in  their  downfall  at  the  hands  of 
the  rebellion  then  raging.  A  government  in  the  United  States 
that  had  shown  any  sympathy  with  such  an  enterprise  would 
have  sunk  beneath  the  i)ower  of  public  opinion. 

"Moreover,  the  people  of  the  United  States  knew  the  mo- 
narchical attempt  in  Mexico  would  fail.  They  believed  the 
people  of  that  country  would  crush  it;  but,  in  any  event,  they 
were  of  one  mind  on  the  subject,  and  intended,  when  the  hour 
came,  it  should  fail. 

"Yet  more,  the  trials  of  their  neighbors,  borne  so  bravely 
and  patiently,  had  their  fullest  sympathy.  They  were  too 
near  the  scenes  of  suffering  and  cruelty  to  be  deaf  to  the 
cries  of  patriots  dying  for  their  native  soil  and  national  inde- 
pendence. If  Europe  heard  the  guns  which  shot  Prince  Max- 
imilian to  death,  Americans,  however  shocked  by  their  report, 
yet  heard  the  groans  of  the  victims  of  his  folly  and  ambition. 
On  the  20th  of  October  1865,  at  Uruapan,  under  a  presump- 
tuous and  barbarous  decree  of  the  pretended  Emperor  of  the 
3d  of  that  month,  were  shot  to  death  prisoners  by  the  fortune 
of  war,  Generals  Arteaga  and  Salazar,  Colonels  Diaz  Paracho, 
Villa  Gomez,  Perez  Milicua,  and  Villanos,  five  lieutenant-col- 
onels, eight  commanders,  and  a  number  of  subordinate  officers. 
Hear  them  a  moment,  for  they  were  men  and  brethren. 

"General  Arteaga  writes  to  his  mother,  Dona  Apolonia 
Magallanes: 

*^  Adobed  Mothbb:  I  was  taken  prisoner  on  the  13th  in- 
stant, and  to-morrow  I  am  to  be  shot.    •    •    •    Mama,  in  spite 
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of  all  my  efforts  to  aid  yoa,  the  only  means  I  had  I  sent  yon 
in  April  last;  but  God  is  with  you,  and  He  will  not  suffer  you 
to  perish,  nor  my  sister  Trinidad,  the  little  Yankee? 

<<And  Salazar  to  another  mother  : 

« < Adored  Mother:  I  go  down  to  the  tomb  at  thirty-three 
years  of  age,  without  a  blot  upon  my  name.  Weep  not,  but  be 
comforted,  for  the  only  crime  your  son  has  committed  is  the 
defense  oi  a  holy  cause — the  independence  of  his  country. 
For  this  I  am  to  be  shot.  •  •  •  Direct  my  children  and 
my  brothers  in  the  path  of  honor,  for  the  scaffold  can  not  at- 
taint loyal  names.' 

*'And  Oomez  to  a  father: 

"<My  Dear  Father:  I  employ  my  last  moments  in  writ 
ing  to  you.  •  •  ♦  I  would  like  to  leave  an  honored  name  to 
my  family.  I  have  worked  for  it,  defending  the  cause  I  em- 
braced; but  I  could  not  succeed.    Patience! ' 

^<  Patience  did  its  perfect  work  at  last,  and  the  national 
cause  triumphed  for  which  these  martyrs  bled.  The  ashes  of 
Salazar  may  now  repose  in  peace  by  the  side  of  his  children 
in  his  mother's  town. 

"  To-day  the  Liberals  of  Mexico,  in  possession  of  the  bless- 
ings of  national  independence. and  the  right  of  self-government, 
won  at  the  price  of  such  costly  blood,  have  the  opportunity  to 
prove  that  it  was  not  shed  in  vain,  by  union  among  themselves, 
moderation  toward  their  opponents,  and  justice  toward  all  men. 

"It  results  from  the . foregoing  investigation  that  the  so 
called  empire  was  not  a  government  de  facto  ;  because,  lack- 
ing the  element  of  popular  support  or  of  habitual  obedience 
from  the  mass  of  the  people,  it  rested  alone  on  the  assistance 
of  foreign  force,  which  contemplated  and  extended  only  a  tem- 
porary interference,  and  because  another  government,  disput- 
ing successfully  its  pretensions,  bore  rule  in  Mexico  as  a  fact, 
in  possession  of  much  the  largest  part  of  the  territory,  and 
sustained  by  the  mass  of  the  people. 

"  It  further  results  that  the  United  States,  at  least,  is  not  now 
at  liberty  to  claim  a  government  defa^to  for  the  Prince  Maxi- 
milian, having  always  during  the  contest  in  Mexico  recognized 
the  republic  and  repudiated  the  empire — committed  no  less  by 
the  sympathies  of  its  people  with  the  people  of  Mexico  in  their 
arduous  struggle  for  the  republican  form  (endeared  to  the  peo- 
ple of  the  United  States)  and  liberal  principles  (which  they 
also  cherish)  than  by  their  appreciation  of  the  fact  that  the 
European  intervention  attacked  the  United  States  and  every 
other  republican  state  in  America. 

"  I  have  said  nothing  about  governments  dejure^  because,  out- 
side of  the  field  of  moral  considerations,  a  government  de  facto 
is  also  a  government  dejure. 

"  I  feel  assured,  moreover,  that  the  Government  of  the  United 
States  can  not  desire  to  hold  the  Republic  of  Mexico  responsible 
for  the  acts  of  the  so-called  empire  by  obtaining  awanls  here, 


Digitized  by  VjOOQ  IC 


ACTS   OF  AUTHORITIES.  2931 

which  mast  oondeoiD  the  stand  taken  by  that  government  in 
behalf  of  republican  institutions  in  its  hoar  of  trial  and  dan- 
ger; bat  that  this  case  has  found  its  way  here  in  the  name  of 
that  government,  in  pursuance  of  a  purpose  to  acquit  itself 
of  respK>nsibi1ity  to  claimants,  by  the  final  judgment  of  this 
impartial  tribunal. 

"  For  my  part,  I  cheerfully  accept  the  responsibility  thus 
imposed  and  the  labor  which  belongs  to  it. 

^^  Claimant  may  have  a  remedy  for  the  wrong  which  he  has 
sustained;  but  he  must  look  elsewhere  than  to  the  government 
of  the  Bepublic  of  Mexico. 

<<It  is  therefore  considered  by  this  commission  that  the  Be- 
public of  Mexico  is  not  responsible  for  the  injury  complained 
of  herein,  and  this  claim  is  rejected  and  disallowed. 


"APPENDIX. 
"  [No.  74.] 

"Ofpicb  Secretary  of  State  and  Government  Dispatch, 

"PouTicAL  Prefecture  of  the  District  of  Pachuco, 

**Pachuoo,  Decembei'  4,  186S. 

''I  have  reoeived  yonr  notes  of  the  2d  instant  and  of  the  28th  ultimo,  with 
the  copy,  No.  52,  of  the  Periodico  Oficial,  to  which  they  make  reference, 
and  which  has  been  opportunely  circulated,  giving  it  the  greatest  possible 
publicity,  the  acceptance  of  our  emperor,  Ferdinand  Maximilian,  having 
been  solemnized  here  on  Sunday  last,  as  the  most  auspicious  event  of  our 
time  for  the  welfare  and  prosperity  of  the  Mexican  Empire.  I  have  the 
satisfaction  of  this  news  having  been  received  with  general  applause,  and 
of  our  demonstrations  having  been  joined  in  by  the  people,  hurrahing  for 
His  Majesty  the  Emperor,  the  Empress,  for  religion,  for  His  Excellency 
Qeneral  Almonte,  for  the  regency,  and  for  the  prefect  who  subscribes,  in 
the  civic  procession  which  took  place,  with  music,  ringing  of  bells,  and 
rockets,  and  in  which  was  carried  a  crown  with  the  name  of  the  Emporer. 

"And  if  this  event,  which  I  have  scarcely  sketched  even  superficially, 
has  created  such  vivid  satisfaction,  yon  will  comprehend  ho  w  much  greater 
it  will  be  when  it  is  confirmed  by  reports  and  private  letters  that  the  near 
arrival  of  our  Emperor  may  be  considered  certain,  seeing  that  it  is  so  easy 
to  comply  with  the  condition  imposed  by  His  Majesty,  wnen  all  the  honest 
inhabitants  of  the  empire  and  all  the  towns  await  his  coming  as  their  sal- 
vation from  all  the  evils  and  horrors  which  they  have  suffered  and  still 
suffer  in  some  parts  of  the  country. 

''The  presence  of  the  Emporer  will  give  courage  to  the  timid,  vigor  to 
those  who  are  devoted  to  the  empire,  attract  the  few  disconcerted  ones, 
assure  all,  and  secure  peace  with  greater  certainty  than  can  be  done  by 
armies,  for  his  preSience  will  be  the  most  peifeot  guaranty  for  all  persons, 
interests,  and  properties,  while  in  our  foreign  relations  it  will  give  us  that 
respectability  which  we  lack,  and  will  infuse  confidence  among  us  and  in 
all  mercantile  transactions. 

*'I  join  you  in  congratulations  for  the  certainty  of  the  coming  of  our 
Emperor  as  a  most  fhiitfnl  cause  of  beneficent  results,  and  the  firmest 
pledge  of  the  benefits  which  are  being  prepared  for  Mexico  after  the  vio- 
lent storm  in  which  was  being  wrecked  our  religion,  our  independence,  and 
social  being,  saving  us  from  the  abyss  to  which  an  unbridled  demagogy 
was  rapidly  conducting  us. 

''Meanwhile,  I  will  watch  constantly  for  the  preservation  of  order  in 
this  district  and  for  the  propagation  of  good  ideas. 
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*'  Accept,  then,  my  congratalations  and  the  protestations  of  my  greatest 
appreciation  ana  consideration. 
'*The  political  prefect, 

<<M.  Belle  Cisnrbos. 

"To  the  Sub-Secrbtary  of  State  and  Dispatch  of  Government, 
Mexico. 
"Mexico,  December  9th,  1868, 
"True  copy. 

"The  Suh-Secretary  of  State  and  of  the  Dispatch  of  GoTemment, 
"Jos£  Marla  Gonzalez  de  la  Vega. 


"Secretary  of  State's  Office  and  Government  Dispatch, 

"PouTiCAL  Prefecture  of  the  District  of  Pachuca, 

"Poo^ttco,  Decembers,  1868. 

"I  have  the  honor  to  inform  yon  of  the  occurrences  which  have  taken 
place,  since  last  Snndav,  during  the  week  ending  to-day. 

"On  Sunday,  the  29th  ultimo,  in  the  afternoon,  in  consequence  of  a/^ 
champStref  at  which  were  present  ail  the  French  officers  and  the  principal 
families  of  the  city,  for  the  purpose  of  celebrating  the  acceptance  of  the 
crown  of  Mexico  by  His  Highness  the  Archduke  Ferdinand  Maximilian, 
a  civic  procession  was  formed  composed  of  all  the  ladies  and  the  other 
persons  attending  the  banquet,  all  or  whom,  in  an  organized  column,  amid 
numberless  rockets  and  the  ringing  of  bells,  passed  through  the  streets, 
the  ladies  carrying  the  Mexican  and  French  ilags,  the  imperial  crown,  and 
numerous  crowned  eagles.  The  people  joined  the  retinue,  and  their  entbn- 
siasm  bordered  on  delirium,  hurrahing  for  the  Emperor  of  Mexico,  for 
religion,  for  the  Emperor  of  the  French,  and  for  the  prefect.  This  was 
followed  at  night  by  two  magnificent  balls,  the  most  perfect  order  having 
been  observed  during  the  whole  day.  Two  balloons  were  sent  u^,  with 
the  names  of  their  Majesties  the  Emperor  and  the  Empress  of  Mexico. 

"Mexico,  December  $th,  1868, 

"True  copy. 

"The  Sub-Secretary  of  State  and  Dispatch  of  Government^ 

"Jos£  Maria  Gonzalez  db  la  Yboa. 


"Office  of  the  Secretary  of  State  and 
"Dispatch  of  Government,  Poutical  Prefecture  and 

"Military  Commandancy  of  the  District  of  Tula, 

"  Tepiji,  Deoemher  4, 1868. 
"By  your  circular  of  the  2d  instant  I  am  highly  gratified  to  be  informed 
that  private  letters  and  advices  addressed  to  the  regency  by  reliable  per- 
sons agree  in  assuring  that  the  prince  will  begin  his  journey  as  soon  as 
four  or  five  departments  of  the  interior  recognize  the  empire,  as  also 
that  in  the  course  of  a  few  weeks  the  departments  of  Guanajuato,  Leon, 
Aguascalientes,  San  Luis  Potosi,  Guadalajara,  and  Zacatecas  will  be  occa- 
pied,  which  will  have  great  influence  in  terminating  the  war,  and  conse- 
quently in  the  complete  pacification  of  the  country. 
"  I  have  the  honor  thus  to  reply  to  your  circular  referred  to. 
"  Be  pleased  to  accept  the  protestations  of  my  distinguished  considera- 
tion. 

"  The  political  prefect  ad  interim. 

"  Feupe  Blanco. 

"To  the  Sub-Secretary  of  State  and  Government  Dispatch. 

"Mexico,  December  9, 1868. 

"  True  copy. 

"The  Sub-Secretary  of  State  and  Government  Dispatch. 

"  Jo8£  Maria  Gonzalez  de  la  Ysqa. 
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"Office  of  the  Secretary  of  State  and 
"Government  Dispatch,  Poutical  Prefecture  op 

"  THE  First  District  of  the  Department  of  Mexico, 
"  Palace  of  the  Political  Government,  Toluoa,  December  4, 186S, 

"By  your  circular  note  of  2d  instant  I  have  been  informed,  with  the 
Batislaction  it  deserves,  of  the  important  news  yon  are  pleased  to  commu- 
nicate to  me  in  reference  to  the  confirmation  by  corroborating  letters  and 
reports  of  reliable  persons  of  the  acceptance  of  the  throne  of  Mexico  by 
His  Highness  the  Archduke  Ferdinand  Maximilian  as  soon  as  four  or  five 
departments  of  the  interior  recognize  the  Empire. 

*'  It  being  beyond  doubt  that  tne  departments  to  which  your  refer  in  the 
circular  in  question  will  be  occupied  within  a  short  time,  and  that  their 
inhabitants  will  draw  up  at  once  their  acts  of  adhesion  to  the  empire, 
for,  according  to  the  reports  received  every  day  through  various  sources, 
the  towns  of  the  interior  desire  nothing  else  uian  to  see  themselves  f^ee 
from  the  pressure  exercised  over  them  by  the  Jnarists  in  order  to  declare 
their  sentiments  in  favor  of  it,  therefore,  in  effect,  the  acceptance  of  His 
Highness  may  be  considered  an  accomplished  fact. 

'*  I  have  ordered  the  circular  to  be  printed,  with  the  speeches  of  Mr. 
Gutierrez  Estrada  and  of  His  Highness,  for  the  information  of  the  inhab- 
itants  of  the  district  under  my  command,  and  there  remains  nothing  further 
than  to  congratulate  most  cordially  the  regency  for  the  agreeable  informa- 
tion you  have  communicated,  and  which,  I  can  assure  you,  will  be  satis- 
factory to  all  the  worthy  inhabitants,  who  desire  anxiously  that  the  day 
may  eoine  when  they  will  see  our  new  and  worthy  Emperor  seated  upon 
the  throne  of  Montezuma. 

''Be  pleased  to  report  to  the  regency  and  accept  the  assorances  of  my 
attentive  consideration  and  esteem. 

'*  The  political  prefect, 

M.  DB  LA  SOTA  RiVA. 

"  To  the  Sub-Secretary  of  State  and  Government  Dispatch,  Mexico. 
"Mexico,  December  9, 1863, 
"  True  copy. 

''The  Sub-Secretary  of  State  and  Government  Dispatch. 

Jos£  Maria  Gonzales  de  la  Ybqa. 


"  Office  of  the  Secretary  of  State  and 
"Government  Dispatch,  Political  Prefecture 

OF  the  Department  of  Pubbla, 
'*Pu€bla,  December  4, 1863,  Section  1,  No,  1137, 
"Under  this  date  I  transcribe  to  the  prefectures  of  this  department 
your  communication  under  date  of  2d  instant,  in  which  you  have  been 
pleased  to  inform  me  that  private  letters  and  reports  addressed  to  the 
regency  by  reliable  persons  agree  in  assuring  that  as  soon  as  the  empire 
is  recognized  by  four  or  five  principal  departments  of  the  interior  His 
Illustrious  and  Koyal  Highness  the  Archduke  Ferdinand  Maxamilian  will 
commence  his  journey. 
"  Which  I  have  the  honor  to  say  in  reply. 
"  The  political  prefect, 

"F.  Pardo. 

"To  the  Sub- Secretary  of  State  and  Government  Dispatch. 
"  Mexico,  December  9, 1863, 
"  True  copy. 

"Jo8^  Maria  Gonzalez  de  la  Veoa. 

"Translated  from  the  Periodioo  Oficial  of  December  15, 1863. 

"Geo.  T.  De  Ford. 
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'*  ExtraoU /ram  th^  defense  of  General  Mejia, 

**  'But  what  is  that  charge f  Is  it,  by  chance,  that  of  treason  to  the 
nation f  And  for  what  is  Mejia  a  traitor f  Is  it  for  having  formed  an 
opinion  in  favor  of  an  empire  f  I  assure  yon  that  does  not  constitute  a 
crime.  An  empire  is  one  of  so  many  forms  of  govei  nment  established  in 
many  nations  of  the  globe. 

''  ^For  having  been  of  the  opinion  that  the  crown  should  devolve  upon 
a  foreign  prince  f  Neither  is  that  a  crime.  It  is  the  right  of  the  sov- 
ereignty of  nations  to  confer  the  command  upon  whomsoever  its  angust 
will  may  designate.  History  presents  well*known  facts  corroborating 
this  truth;  and  even  at  this  moment  our  neighbors  of  Brazil  find  them- 
selves governed  by  a  member  of  the  reining  family  of  Portugal — the 
houHC  of  Braganza — without  having  suffered  any  detriment  m  their 
independence. 

**  *  For  having  obeyed  the  vote  of  the  notahUs  t  In  the  full  extent  of  the 
wordy  Mr.  Mejia  has  not  acted  wrong  in  this. 

'' '  In  the  art  of  government  the  principal  thing  is  the  idea,  though  it 
may  have  issued  m>m  the  head  of  a  slave.  The  pretorians  of  Rome 
sometimes  gave  a  master  to  the  world.  The  army  has  supplied  innu- 
merable masters;  and  under,  the  republic  scandalous  pronnnciauiientos 
elevated  General  Santa  Anna  to  povrer. 

*^  *  Mr.  Mejia  adhered,  it  is  true,  to  the  vote  of  the  noUiblee,  He  believed 
that  thus  he  obeyed  public  opinion,  and  therefore  he  declared  himself  its 
defender. 

'^ '  In  our  contemporaneous  history  other  notables  likewise  figure  who 
gave  Mexico  a  constitution  and  a  government. 

'' '  Mr.  Mejia  gave  his  adhesion  to  the  vote  in  question,  but  his  adhesion 
was  confirmed  by  that  of  a  multitude  of  individuals.  The  capital  of  the 
republic  was  imperialist,  the  conservative  party  was  imperialist,  some  of 
the  liberals  were  imperialists.    The  empire  was  in  fashion.' 

'*  Translated  from  the  ReseQa  Historica  of  Juan  de  Dies  Arias,  p.  459. 

**  I  do  not  find  in  the  defense  referred  to  any  other  vote  except  the  above- 
mentioned  vote  of  the  notables. 

"Geo.  T.  De  Ford." 

Mr,  Wads  worth,  in  the  case  of  John  A.  Baxter 
Baxter's  Case,      et  al.  v.  Mexico^  No.  116  (MS.  Op.  1. 134),  March 
13, 1871,  said: 

<^In  the  case  of  0.  L  Jansen,  we  investigated  and  decided 
the  qaestion  whether  the  Maximilian  empire,  so-called,  was  a 
de  facto  government,  without  resting  upon  the  conclusion  (not 
definitely  reached)  that  by  the  words  of  the  treaty  claims  for 
injuries  inflicted  by  the  authorities  of  the  so-called  empire 
were  excluded.  If  the  parties  intended  to  exclude  such  claims 
by  the  words  of  the  convention,  it  could  have  only  been  be- 
cause they  were  unwilling  to  admit  that  the  pretended  empire 
was  ever  a  government  de  facto.  Undoubtedly  when  a  mo-  • 
narchical  government  has  existed  in  a  state,  and  is  succeeded 
by  a  republic,  the  latter  government  will  be  responsible  for 
the  acts  of  the  former.  The  state  is  the  same,  although  the 
form  of  government  is  changed.  Authorities  of  the  monarchy 
in  such  a  case  will  be  described  by  the  wonls^  authorities  of 
the  republic'  Having  settled  that  the  Maximilian  regime  in 
Mexico  did  not  constitute  a  government  de  factOj  and  that 
the  Government  of  the  United  States  can  not  now  lawfully 
urge  such  a  pretension,  we  have  no  other  choice  left  but  to 
dismiss  this  claim." 
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^^The  commissioners,  under  date  of  May  22, 

stiiokle^t  CaM.  1871,  have  ordered  this  case  to  be  laid  before  the 
umpire  ^for  his  final  award  on  the  whole  case.' 

^^  Claimant  F.  W.  Stiickle,  a  naturalized  citizen  of  the  United 
States,  agreed  or  contracted  with  a  certain  Jos6  Salazar 
Ilauregui,  agent  of  the  usurper  Maximilian  in  Yucatan,  for  a 
certain  amount  of  supplies  for  troops  raised,  as  it  is  stated,  to 
fight  against  the  Indians,  then  making  inroads  upon  and  dis- 
tressing the  Yucatan  people.  A  portion  of  the  money  due  for 
these  supplies  has  been  paid,  a  portion  remains  unpaid,  and 
this  unpaid  portion  the  United  States  asks  the  Bepublic  of 
Mexico  to  pay  for  the  benefit  of  Sttickle. 

"Yucatan  was  at  that  time  occupied  by  French  troops  for 
and  in  the  name  of  Maximilian,  styling  himself  Emperor  of 
Mexico  and  being  acknowledged  as  such  by  a  portion  of  the 
Mexican  population.  The  chief  arguments  used  in  favor  of 
Mexico  not  paying  the  sum  claimed  on  account  of  Stiickle  are 
twofold,  namely: 

^^  1.  That  the  claim  is  not  founded  in  any  act  done  by  the 
authorities  of  Mexico  (which  is  required,  so  it  is  maintained, 
by  tbe  convention  of  4  July  1868  to  make  a  claim  valid) ;  and 
that 

"2.  The  claim  is  founded  on  a  contract  for  a  loan  with  an 
enemy  of  Mexico,  or  a  rebel,  or  one  that  acted  for  a  usurper 
openly  at  war  with  the  Bepublic  of  Mexico. 

"  The  arguments  for  the  United  States  and  in  favor  of  Mex- 
ico paying  the  demanded  sum  for  the  benefit  of  the  claimant 
are  threefold: 

"1.  It  was  not  a  private  contract  between  StUckle  and 
Ilauregui;  but  the  nonpayment  of  the  money  demanded  for 
Stiickle  constitutes  a  wrong  done  to  the  property  of  claimant 
by  an  authority  or  the  authorities  of  Mexico. 

"2.  That,  although  Yucatan  was  occupied  at  the  time  by 
the  enemies  of  the  republic,  the  money  advanced  by  Stiickle 
was  to  provide  for  volunteers  raised  to  fight  against  barbar- 
ous Indians,  not  against  the  lawftil  authorities  of  Mexico. 
These  troops,  as  it  were,  fought  for  civilized  men  at  large, 
against  butchering  savages. 

"  3.  Although  Yucatan  was  occupied  by  a  usurper,  or  troops 
that  fought  for  him,  the  Mexican  imperial  government  was, 
for  the  time  being,  the  de  facto  government,  no  other  govern- 
ment existing,  or  no  other  body  of  men  possessing  or  wielding 
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public  power  J  or  authority  j  in  those  regions;  and  every  fidr  en- 
gagement, nay,  every  laudable  contract,  made  with  the  tempo- 
rary or  de  facto  government  necessarily,  and  in  the  spirit  of  trae 
justice,  passes  over  from  the  de  facto  government  to  the  restored 
lawftd  authority,  with  all  its  inhering  obligations. 

"To  use  claimant's  own  words:  ^Although  the  Grovemment 
of  Mexico  does  not  recognize  the  legality  of  debts  contracted 
in  Mexico  by  a  government  which  to-day  does  not  exist,  the 
Gk>yernment  of  the  Mexican  Eepublic  is  bound  by  right  and 
equity  to  satisfy  the  claim  of  the  debt  in  question,  contracted 
with  a  foreigner  (meaning  with  himself)  and  for  a  purpose 
which  not  only  was  not  damaging  to  the  government  of  the  re- 
public, but  which  on  the  contrary  was  connected  with  the  public 
interest  of.  the  country  and  with  the  defense  of  the  national 
territory.^ 

"In  another  passage  the  same  paper  (pax>er  No.  1  of  the  case 
901 J  8tuckle  Y.  Mexico)  se^yQi  <  Consequently  the  sum  claimed 
by  the  undersigned  refers  to  a  special  object  of  public  utility 
entirely  deprived  of  a  political  interest.' 

"These  two  passages  contain  the  essence  of  the  claimant's 
argument,  namely,  the  republic  of  Mexico  is  bound  to  pay  a 
debt  contracted  by  a  government '  which  no  longer  exists'  with 
a  foreigner  (a  citizen  of  the  United  States,  it  ought  to  have 
been  said),  and  contracted  for  the  public  interest  of  the  country; 
that  is  to  say,  to  light  the  Yucatan  Indians. 

"  There  is  no  subject  in  the  whole  province  of  the  law  of 
nations  which  is  more  delicate,  requires  a  more  uncompro- 
mising earnestness  and  directness,  clearer  legal  judgment, 
more  jural  instincts,  and  a  purer  love  of  right  than  the  subject 
of  usurpation,  de  facto  governments,  and  temporary  conquests, 
nor  is  there  one  which  has  more  attraction  for  some  minds;  but 
there  is  neither  time  nor  necessity  to  discuss  this  great  subject 
here. 

"  Men  are  so  made  that  the  divine  law  of  interdependence 
shall  keep  them  united  in  society,  and  there  is  no  grander 
expression  of  a  fundamental  principle  in  jurisprudence  than 
the  old  '  Ubi  Societas  Ibi  JusJ  Man  must  produce,  appropriate, 
and  exchange,  and  he  is  destined,  obliged,  and  commanded  to 
create  and  own  individual  property ;  the  more  distincUy  so  the 
further  he  succeeds  in  removing  from  the  communistic  state  of 
the  savage.  Communism  always  nourishes  most  with  the 
rudest  and  most  savage  tribes.    Buying  and  selling,  borrowing 
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and  inheriting,  administering  justice,  keeping  schools,  and 
sanitary  measures  must  go  on  in  a  society,  no  matter  what 
label  the  government  may  bare.  Bargains  and  contracts  in 
that  society  can  not  stop,  and  those  made  under  a  government 
de  fdcto  or  of  a  usurper  must  necessarily  be  respected  and 
acknowledged,  if  there  is  nothing  exceptional,  by  the  lawful 
government  when  it  assumes  the  old  authority. 

"Nothing  of  this  sort,  however,  took  place  in  the  case  of 
Stiickle.  His  relation  writes  to  him  that  a  good  deal  of  money 
might  be  made  by  shipping  provisions  to  Yucatan  for  the 
troops  to  be  raised  by  the  occupying  authorities;  that  is,  by 
the  ^imperial  government.'  Stiickle  went  into  the  business 
with  his  eyes  wide  open.  Probably  he  thought,  as  very  many 
others  did,  that  the  Mexican  Republic  was  doomed  to  perish. 
Whether  he  did  so  or  not,  however,  does  not  afifect  the  argu- 
ment in  this  case.  Stiickle  knew  that  he  was  going  to  contract 
with,  and  lend  money  to,  a  goverument  which  was  set  up  by  a 
power  warring  with  Mexico  and  which  was  itself  warring  with 
the  republic,  and  that  in  defiance  of  the  lawis  of  war.  What 
he  furnished  was  for  a  portion  of  the  imperial'  army,  in  open 
hostility  with  Mexico,  and  now  to  come  and  claim  payment  for 
unpaid  sums  from  that  very  Mexico  against  which  claimant 
had  furnished  many  of  those  things  which  soldiers  stand  in 
need  of  seems  to  me  very  much  as  if  the  ghost  of  Erlanger, 
the  German  banker,  naturalized  in  Paris,  were  to  rise  and 
demand  payment  of  the  loans  he  most  obsequiously  made  to 
the  so-called  Southern  Confederacy,  because  Jefferson  Davis 
and  his  consorts  were  the  government  de  facto  in  the  Southern 
States  of  this  country,  and  the  United  States  dissolved  that 
government  and  took  upon  itself  ipso  facto  the  obligations  of 
the  Southern  Confederacy.  No  slur  whatever  is  intended ;  no 
comparison  between  the  two  men  is  made.  The  umpire  from 
the  time  when  he  was  chief  in  the  Archives  Bureau  knows 
the  character  of  Erlanger,  through  his  cringing  letters  to 
Davis;  of  Stiickle  he  has  no  knowledge  whatever,  except  that 
which  appears  from  the  case  under  consideration.  I  simply 
speak  of  the  validity  of  engagements  with  an  enemy  or  rebel 
when  brought  before  the  lawful  government  of  the  assailed 
belligerent  against  whom  the  loan  was  made. 

"It  is  urged  that  Stiickle  furnished  money  and  commodities 
for  a  corps  destined  to  fight  against  ruthless  Indians.  This  is 
I>ossible,  though  we  have  no  strong  proof  of  the  extent  of  that 
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war.  Bnt  whether  we  have  or  not  does  not  alter  the  law  of 
the  case.  The  things  were  famished  to  a  corps  of  armed  men 
fighting  ander  the  usurper's  flag,  and  contracted  for  with  the 
authorities  of  a  temporary  government  at'war  with  that  gov- 
ernment which  is  now  cidled  upon  to  make  payment  to  the 
United  States  on  account  of  Stuckle. 

"This  is  very  dififerent  from  a  case  decided  previously  by  the 
umpire,  when  he  made  the  fact  that  money  was  lent  to  Mexico 
itself  to  pay  her  own  troops  fighting  against  the  invasion  a 
prominent  element  of  his  decision. 

"The  laws  of  war,  and  the  whole  law  of  nations,  of  which  it 
is  a  branch,  forbid  taxing  the  Republic  of  Mexico  with  the  pay- 
ment of  the  claim  made  by  the  United  States  in  behalf  of 
StUckle.  This  point  alone  I  now  decide.  It  is  amply  sufficient 
to  determine  the  case. 

"My  individual  opinion  is  that  it  would  be  an  evil  day  for 
America  when  the  United  States  should  be  paid  this  claim 
for  StUckle  by  Mexico.  As  umpire,  I  decide  that  the  case 
of  Stuckle  V.  Mexico^  marked  No.  901,  be  dismissed  without 
further  discussion." 

Lieber,  umpire,  July  19,  1871,  F,  W,  StUckU  v.  MexicOy  No.  901,  ooDven- 
tion  of  July  4,  1868,  MS.  Op.  I.  433.  Claims  against  Mexico  growing  ont 
of  the  acts  of  the  Maximilian  authorities  were  dismissed  by  the  commis- 
sioners in  Rodolfo  Dr€s$elv,  Mexico,  No.  540;  American  and  Mexican  Steam^ 
ship  Company  v.  Mexico,  No.  448;  George  F,  Knacke  y.  Mexico,  No.  456; 
Henry  Peeler  v.  Mexico,  No.  845.  In  the  case  of  Humphrey  E.  Woodkouee  v. 
Mexico,  No.  595,  the  claim  was  dismissed  by  SJr  Edward  Thornton,  on  the 
ground  that  the  injury  alleged  was  committed  by  a  person  who  was  shown 
to  have  been  in  the  service  of  the  imperialists.    (MS.  Op.  VI.  358.) 

The  Central  and  South  American  Telegraph 
Congreiiionaiists  »ndOompany,  a  corporation  under  the  laws  of  the 
-j^  *^  State  of  New  York,  laid,  under  a  concession 

from  the  Government  of  Chile,  a  submarine 
cable  from  Valparaiso  to  Iquique,  and  from  Iquique  to  Ghorillos. 
It  claimed  damages  from  the  Government  of  Chile  on  the  fol- 
lowing grounds : 

1.  That  it  was  prevented  by  the  Congressionalists  from  using 
its  cable  between  Iquique  and  Chorillos  (1)  in  January  1891, 
and  (2)  from  May  31  to  July  20  in  the  same  year. 

2.  That  it  was  required  by  the  Balmaceda  government  on 
July  20, 1891,  to  restore,  at  considerable  expense,,  direct  com- 
munication between  Valparaiso  and  Peru  by  joining^  outside 
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of  the  territorial  waters  of  Chile,  the  Yalparaiso-Iquique  and 
Iquique-Ohorillos  sections  of  the  cable. 

3.  That  by  reason  of  this  requirement  of  the  Balmaceda 
government  it  lost  its  business  between  Iquique  and  points 
north  from  July  20, 1891,  till  the  22d  of  the  following  October, 
when  connection  with  Iquique  was  reestablished  at  consider- 
able expense. 

4.  That  the  Government  of  Chile  had  since  October  22, 1891, 
withheld  moneys  due  for  the  transmission  of  telegrams  over 
its  lines. 

5.  That  money  was  due  to  it  for  messages  transmitted  for 
the  Balmaceda  government. 

The  whole  amount  of  the  claim,  as  stated  in  the  memorial, 
was,  including  interest,  $163,858.55. 

The  ninth  article  of  the  company's  concession  from  Chile 
contained  the  following  provision:  *'The  government  reserves 
the  right  of  suspending  the  service  or  use  of  the  cable  in  case 
of  danger  to  the  security  of  the  state." 

The  agent  of  Chile  contended — 

1.  That  the  company  had  no  standing  before  the  commission, 
since  by  a  Chilean  law  of  August  28, 1886,  in  force  when  the 
concession  was  granted,  concessionaries,  such  as  the  company, 
were  to  be  "  considered  as  if  they  had  their  domicil  in  the 
republic,"  and  to  "remain  subject  to  the  laws  of  the  country, 
as  if  they  were  Chileans,  for  the  decision  of  all  the  questions 
which  may  arise  from  the  work  for  which  the  permission  or 
concessions  are  granted." 

2.  That,  so  far  as  the  acts  complained  of  were  committed  by 
the  provisional  government  established  by  the  Congressional- 
ists  at  Iquique,  whether  it  was  considered  as  a  mere  insurgent 
government  or  as  a  de  facto  government,  Chile  was  not  respon- 
sible for  such  acts.  (Citing  Bluntschli,  Le  Drot  Int.  Codifi6, 
art.  380;  Int.  Law  Digest,  II.  sec.  223.) 

3.  That  residents  of  a  country  subject  to  a  de  facto  govern- 
ment, whether  citizens  or  aliens,  are  bound  to  recognize  and 
respect  such  government.  (Int.  Law  Dig.  I.  sees.  7,  69;  Law- 
rence's Wheaton  (1863),  575 ;  Opinions  of  the  Attorneys-General 
of  the  United  States,  IX.  140.) 

4.  That  the  provisional  government  at  Iquique  could  sus- 
pend the  use  of  the  cable  under  the  ninth  article  of  the  con- 
cession to  the  same  extent  as  the  governmcmt  of  Balmaceda. 
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5.  That  if  the  acts  of  the  provisional  government  at  Iqaiqne 
were  not  accepted  as  legal,  it  was  becaase  its  authorities  were 
not  viewed  as  "authorities  of  Chile,''  in  which  case  the  com- 
mission would  have  no  jurisdiction. 

On  the  part  of  the  United  States  it  was  contended — 

1.  That  a  state  is  bound  to  indemnify  foreigners  for  its  fail- 
ure to  perform  its  contracts,  or  to  protect  their  property  within 
its  territory.  (Phillimore,  Int.  Law,  Vol.  If.  p.  8;  Martens' 
Droit  des  Oeus,  liv.  3,  chap.  3,  299;  Wildman  Int.  Law,  193, 
194;  Woolsey  Int.  Law,  38-112;  Report  of  Venezuelan  Com 
mission,  p.  297;  Vattel,  book  2,  chap.  8,  sec.  104;  Blnntsebli, 
Int.  Law  Codified,  sec  386,  also  sec.  380;  and  Woolsey,  Int 
Law,  sec.  61.) 

2.  That  the  Balmaceda  government  was,  at  the  time  at  which 
it  was  sought  to  hold  Chile  responsible  for  its  acts,  the  legal 
and  recognized  government  of  Chile,  and  that  all  of  its  dealings 
with  the  claimant  bound  the  Republic  of  Chile;  that  it  had 
been  recognized  as  the  de  facto  and  dejure  government  by  the 
United  States  and  all  other  foreign  states,  and  that  no  other 
government  had  at  the  time  of  the  acts  complained  of  been 
recognized,  and  that  the  existence  of  the  civil  war  in  no 
respect  changed  or  impaired  the  status  of  the  Balmaceda  gov- 
ernment so  far  as  the  citizens  of  the  United  States  were  con- 
cerned. (Citing  Kennett  v.  Chambers,  14  How.  44;  1  Kent's 
Commentaries,  116;  De  Wutz  v.  Hendricks,  9  Moore,  C.  B. 
Reports,  586;  Yrissari  v,  Clement,  2  Carr  and  P.  223;  Cheriot 
V.  Foussat,  3  Binney,  220, 252.) 

3.  That  the  claimants  could  only  recognize  the  exercise  of 
the  right  of  the  Balmaceda  government  to  suspend  the  cable 
in  time  of  war  under  the  ninth  article  of  the  concession ;  and 
that  the  fact  of  the  change  of  the  sovereignty  of  Chile  did  not 
affect  its  contractual  obligations.  (Citing  Kent's  Commenta- 
ries, Vol.  I.  p.  28;  Bluntschli,  sec.  40;  Wheaton's  Int.  Law, 
sec.  30;  and  also  the  case  of  Chile  r.  Edwards  et  oL,  before 
Mr.  Justice  Kennedy,  of  England,  reported  in  the  London 
Times  of  December  21, 1893.) 

The  agent  of  the  United  States,  as  is  stated  in  his  report 
(Shield's  Report,  16),  further  argued: 

"  On  the  point  that  a  state  is  liable  to  indemnify  injured 
parties  for  its  omission  to  protect  neutral  aliens  from  wrongs 
by  insurgents,  citations  were  made  from  Wharton's  Int.  Law. 
sec.  223,  pp.  576,  579,  and  581 ;  also  reference  was  made  to  the 
treaty  of  September  10, 1857,  between  the  Unit^  States  and 
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New  Granada,  and  the  awards  by  the  commission  under  that 
treaty  in  the  Panama  Railroad  Company  in  the  case  of  Fretz. 
(Oaldera  Case,  15  G.  0.  Eepts.  p.  546.)  Beierence  was  also 
made  to  the  indemnity  paid  by  China  to  the  United  States  for 
damages  done  by  the  Taeping  rebellion,  and  the  indemnity 
paid  to  Italy  by  the  United  States  on  account  of  the  New  Gr- 
leans  riots,  and  that  paid  by  Chile  to  the  United  States  on 
account,  of  the  crew  of  the  Baltimore, 

<^The  principle  of  international  law  contended  for  was  that 
the  rights  and  duties  created  by  that  law  are  reciprocal;  that 
a  state  in  acquiring  the  right  of  nonintervention  in  its  affairs 
by  foreign  states  assumes  the  reciprocal  duty  toward  those 
states  of  protecting  their  citizens  within  its  territory  in  their 
persons  and  property.  (Citing  Calvo,  sec.  282.)  And  that  the 
Eepublic  of  Chile  is  liable  for  the  acts  of  the  Congressionalists 
on  the  ground  that  they  were  insurgents  against  the  recog- 
nized government  of  Chile,  and  that  it  was  the  duty  of  the 
republic  toward  foreign  nations  to  protect  the  citizens  of  the 
latter  from  injury  from  a  body  of  its  citizens  of  that  character; 
and  that  this  principle  applied  whether  the  Congressionalists 
were  mere  insurgents,  or  whether  they  were  a  de  facto  govern- 
ment at  the  time  of  the  injuries  complained  of.  (Citing  Calvo, 
sec.  66;  Bluntschli,sec.99;  Wheaton'sInt.Law,  sec.20;  Calvo, 
Vol.  I.  sec.  70;  Sir  Henry  Maine,  Int.  Law,  p.  54;  Wheaton's 
Int.  Law,  sec.  21;  Calvo,  Le  Droit  International,  1,  120,  131; 
Bluntschli,  sec.39;  Wharton'sDigest,  sec.  85;  Phillimore,Vol. 
II.  c.  7,  p.  126;  Halleck,  Int.  Law,  sec.  665;  Wheaton's  Int. 
Law,  sec.  32;  Wildman,  1-57;  VattePs  Law  of  Nations,  p.  639; 
Wheaton's  Int.  Law,  sec.  7.)    *    *    * 

<^  It  was  also  contended  that  the  government  intended  by  the 
ninth  paragraph  of  the  concession  was  the  de  jure  government 
of  Chile,  a  status  which  the  Congressional  government  did 
not  possess  at  the  time  of  the  injuries;  and,  second,  that  the 
proper  construction  of  the  said  ninth  clause  is  that  the  de  jure 
government  should  have,  by  the  very  terms  of  the  contract, 
the  right  to  suspend  the  use  of  the  cable,  but  that  the  exer- 
cise of  this  right  shall  be  coupled  with  the  duty  of  making 
compensation  for  such  suspension.  (Citing  Wheaton's  Int. 
Law,  p.  373,  Dana's  edition;  Ball  on  Bights  and  Duties  of 
Neutrals,  pp.  187, 188;  Agent's  Report  of  the  American -British 
Claims  Commission,  pp.  52,  53,  54,  and  55,  and  other  cases.) 
Beference  was  also  made  to  a  Norwegian  vessel  laden  with 
coal,  which  was  beached  by  Balmaceda  to  prevent  the  ship 
from  falling  into  the  possession  of  the  Congressionalists,  for 
which  the  present  Government  of  Chile  indemnified  the  owners. 
Also  to  a  German  steamer  laden  with  nitrate  in  the  Tarapacd 
country  agninst  the  order  of  the  Balmacedist  government,  which 
subsequently  came  into  the  control  of  the  Balmacedists  and 
was  detained,  for  which  the  present  Government  of  Chile  paid 
indemnity.  Cited  in  a  memorial  of  the  minister  of  foreign 
affairs  of  Chile  and  presented  to  the  National  Congress  in 
1891.» 
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A  majority  of  the  commissioners,  Messrs. 
Deddon  of  the  Com-  ciaparfede  and  Gk)ode,  rendered  the  foUowing 


decision : 

"The  company  claims  damages  for  the  interruption  of  its 
cable  daring  the  civil  war  between  the  government  of  Presi- 
dent Balmaceda  and  the  party  now  in  power,  then  called 
^Gongressionalist  party,'  in  the  sums  following  (after  correction 
of  the  memorial) : 

"  !•  For  interruption  of  the  cable  between  Iquique 
and  Ghorillos  on  the  1 7th  and  18th  of  March 

1891 $1, 031.  70 

"2.  For  loss   by  interruption    of  cable   between 
Iquique  and  Valparaiso  from  May  31, 1891, 

to  July  20,  1891 ,. 63, 420. 00 

"  3.  For  making  connection  between  two  sections  at 

Iquique,  as  ordered  by  President  Balmaceda .     4, 842. 99 
"4.  Expense  of    reconstruction  of    the  cable  at 

Iquique 6, 425. 20 

"  6.  For  interruption  of  the  cable  between  Iquique 
and  Ghorillos  from  July  20, 1891,  to  October 

22,  1891 29, 294. 11 

"  6.  For  money  paid  to  use  of  company  withheld  as 

stated  in  paragraph  18  of  the  memorial 5, 850. 00 

"  7.  For  balance  due  for  cablegrams  as  stated  in 

memorial,  paragraph  19 163. 69 

"  The  commission,  believing  that  the  party  of  the  Gongres- 
sionalists  had  the  character  of  a  de  facto  government,  possess- 
ing in  the  territory  subject  to  its  dominion  the  right  to  exercise 
jurisdiction  according  to  the  laws  enacted  and  engagements 
accepted  by  and  for  the  country,  recognizes  its  right  to  regu- 
late its  relations  with  the  claimant  conformably  to  the  general 
provisions  of  the  supreme  decree  of  February  28, 1887  (Exhibit 
3),  and  more  especially  according  to  its  Article  IX.  which 
reserves  to  tbe  government  the  right  of  suspending  the  service 
of  the  cable  in  case  of  danger  to  the  security  of  the  state. 

"  Gonsequently,  the  majority  of  tbe  commission  declares 
groundless  tbe  claims  of  the  company  enumerated  under 
items  1  and  2,  based  on  those  acts  of  the  de  facto  government 
which  tbe  Government  of  Ghile  was  authorized  to  do  by  the 
said  article  of  the  concession. 

"As  to  the  other  claims,  the  majority  of  the  commission  is  of 
the  opinion  that  tbe  amount  of  tbe  expenses  ordered  or  caused 
by  President  Balmaceda,  and  tbe  consequences  thereof,  have 
to  be  recognized,  and  consequently  orders  that  the  following 
items  be  repaid  to  tbe  claimant: 
"a.  Item  3,  for  making  connections  between  the 
two  sections  at  Iquique,  as  ordered  by  Presi- 
dent Bahnaceda $4,842.99 
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<<  b.  Item  4,  expenses  of  reconstruction  of  cable  at 

Iqaique $6,425.20 

"  c.  Item  5,  for  interruption  of  the  cable  between 
Iquique  and  Ohorillos  from  July  20, 1891,  to 
October  22,  1891 29, 294. 11 

<<Tbe  respondent  government  not  having  made  any  objec- 
tion to  item  number  7,  for  balance  due  for  cablegrams  as  stated 
in  paragraph  19,  the  commission  also  orders  that  there  be  paid 
to  claimant  $163.59. 

"Consequently,  the  commission  orders  that  the  company 
receive  in  all  the  sum  of  $40,725.89,  United  States  gold  coin, 
without  interest. 

"As  to  item  6,  a  claim  for  money  received  by  Chile  as  agent 
of  the  claimant  and  not  paid  over  to  it  (said  money  was  re- 
ceived by  the  present  Government  of  Chile),  for  $5,850,  the  evi- 
dence being  insuflicient  to  enable  us  to  reach  a  satisfactory 
conclusion  as  to  the  validity  of  this  item,  we  decline  to  render 
any  decision,  but  without  prejudice  to  the  claimant." 

Mr.  Oana,  the  Chilean  commissioner,  deliv- 
^'h!^^r^  ered  the  foUowing  dissenting  opinion : 

**  I  have  concnrred  with  my  honorable  oolleagaes  in 
the  first  and  second  items  of  the  award  in  the  Central  and  Sonth  American 
Telegraph  Company,  because,  as  has  been  shown,  there  existed  a  promise 
of  the  government  of  Balmaceda  to  the  company  to  pay  the  costs  which 
the  operation  of  establishing  direct  communication  between  Valparaiso 
and  ChoriUos  by  cutting  the  cable  at  Iquique  might  occasion.  I  am  sorry 
to  dissent  as  regards  the  sixth  item,  which  refers  to  the  damages  the 
company  claims  to  have  suffered  through  said  operation  depriving  it  of 
communication  between  Iquique  and  Chorillos  from  the  20th  of  July  to 
the  22d  of  the  following  October. 

"My  dissent  is  based  upon  the  foUowing  considerations:  That,  in  inter- 
national law,  the  de  facto  government  which  existed  at  Iquique  exercised 
over  the  territory  subject  to  its  jurisdiction  the  same  authority  that  the 
de  jure  and  de  facto  government  did  over  the  rest  of  the  republic. 

"That  by  virtue  of  this  authority  and  the  right  the  government  reserved 
to  itself  by  decree  of  February  28, 1887,  through  which  permission  was 
granted  to  lay  a  cable  between  Chorillos  and  Valparaiso,  touching  at 
Iquique,  the  de  facto  government  established  in  the  latter  city  could 
legitimately  suspend  there,  as  it  did,  in  fact,  telegraphic  communication 
between  Iquique  and  Valparaiso. 

"That  the  company,  by  the  act  of  cutting  the  cable  at  Iquique  to  make 
the  connection  on  the  high  seas  and  thus  place  Valparaiso  in  communica- 
tion with  Chorillos,  suffered  no  damage  whatever,  barring  the  expense 
the  operation  demanded,  but,  on  the  contrary,  secured  positive  advantages; 
for,  if  it  be  true  that  it  was  deprived  of  the  communication  between 
Iquique  and  Chorillos,  in  exchange,  through  said  connection,  it  secured 
through  communication  between  Valparaiso,  a  city  of  much  greater  impor- 
tance than  Iquique,  and  Chorillos,  and  could  also  utilize  the  connection 
with  Buenos  Ayres  by  the  trausandine  line. 
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**  That,  as  regards  this  item,  the  company  has  not  been  able  to  allege  any 
promise  whatever  made  by  the  government  of  Balmaoeda,  for,  as  appears 
from  the  proofs  presented,  the  promise  was  limited  to  defraying  the 
expense  required  by  the  cable  connection  on  the  high  seas. 

''In  view  of  these  considerations,  I  have  not  been  able  to  persuade 
myself  tliat  the  damage  the  company  claims  to  have  suffered  is  Justified 
by  the  law  or  the  facts/'  ■ 

July  1, 1812,  the  American  schooner  WiUiam 
Limits  of  Beiponsi-  Yeaton^  which  had  been  chartered  by  the 
•!^mi^'*Y*'ton^^  United  States  Government  to  carry  a  cargo  of 
floar  as  a  gift  '<to  the  nufortunate  inhabitants 
of  the  province  of  Venezuela,^  who  had  suffered  by  the  earth- 
quake of  the  26th  of  the  preceding  March,  arrived  at  La 
Guayra,  consigned  to  the  United  States  consul  there.  Toward 
the  end  of  July,  while  the  unloading  of  her  cargo  was  iDcom- 
plete,  she  was  detained  by  "the  Spanish  army  of  pacification," 
which  had  regained  possession  of  Caracas  and  La  Onayra, 
uuder  a  capitulation  signed  at  La  Victoria  July  25, 1812,  by 
General  Miranda.  Subsequently,  the  schooner  was  sent  to 
Puerto  Gabello  and  condemned,  but  at  the  end  of  October  her 
owner,  whose  name  was  Forrest,  obtained  her  restoration. 
Immediately  afterward  the  consul  of  the  United  States  at  La 
Guayra  appointed  surveyors,  who  reported  that,  while  the 
vessel  had  not  suffered  injury  by  reason  of  her  detention,  there 
was  justly  due  to  her  owner  $2,13G  as  demurrage  (at  the  rate 
of  $24  a  day)  for  her  detention  from  August  1  to  October  28 
by  the  Spanish  royalists.  A  claim  was  presented  by  Forrest 
against  Spain  to  the  commission  under  the  treaty  of  1819. 
This  claim  was  disallowed,  but  the  Congress  of  the  United 
States  in  1825  directed  that  the  sum  of  $2,136  be  paid  to  him, 
on  condition  that  he  release  the  United  States  from  all  liability 
on  account  of  the  vessel.  Subsequently  Forrest  made  a  claim 
against  Venezuela  for  further  indemnity.    This  claim  having 

1  Mr.  Shields,  in  a  note  to  the  award  of  the  commission,  says: 
'*  Item  5  allowed  by  the  majority  for  intermption  of  the  cable  between 
Iqulquo  and  Chorillos  from  July  20,  1891,  at  the  time  the  cable  was  cut 
out  at  Iqnique,  to  October  22,  1891,  at  the  time  the  connection  was 
restored,  $29,294.11,  was  caused  by  the  cutting  out  of  Iquique  by  Balma- 
ceda's  orders.  As  the  company  thus  lost  connection  with  Iqniqne,  they 
could  not  get  Iquique  business  north  of  Chorillos.  The  minority  of  the 
commission  evidently  considered  that  compensation  for  this  loss  wa9 
intended  to  be  included  within  the  agreement  of  Bnlmaceda  to  pay  the 
expenses  of  opening  communication  with  Valparaiso,  and  a  gnarantee 
against  damages  to  the  cable/' 
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been  laid  before  the  TTnited  States  and  Venezuelan  Oommis- 
sion  under  the  convention  of  December  5,  1885,  that  tribunal, 
Mr.  Andrade,  the  Venezuelan  commissioner,  delivering  the 
opinion,  rendered  the  following  decision  (Joseph  Forrest  v.  The 
United  States  of  Venezuela^  No.  5) : 

"  It  is  alleged  that  the  William  Yeaton  suffered  two  deten- 
tions; one  from  her  reaching  La  Guayra,  the  1st  of  July,  until 
the  1st  of  August,  when  she  fell  into  the  hands  of  the  royalists, 
and  the  other  from  the  1st  of  August  to  the  28th  of  October, 
when  she  was  returned  by  Spt^in;  that  the  first  one  was  owing 
to  the  negligence  of  the  republican  authorities  of  La  (luayra 
in  not  hastening  the  discharge  of  the  schooner  as  it  was  their 
duty  to  do,  which  was  the  immediate  cause  of  her  seizure  and 
second  detention,  with  all  the  consequences  thereof ;  and  that 
for  the  reasons  expressed,  Venezuela,  within  whose  territorial 
waters  the  Wiliiam  Yeaton  was  seized,  is  to  be  held,  in  inter- 
national justice  as  well  as  in  conscience,  liable  to  indemnity 
for  the  loss  thereby  occasioned. 

<<  But  in  the  first  place,  the  fault  now  set  to  the  account  of 
Venezuela  for  her  behavior  in  connection  with  the  unloading 
of  the  William  Yeaton  is  comparatively  a  new  one.  In  the 
petition  addressed  by  Joseph  Forrest  in  1822  to  the  Senate 
and  House  of  Representatives  requesting  indemnification  for 
this  vessel  chartered  by  the  United  States,  it  was  said  that 
immediately  after  her  arrival  at  La  Onayra  the  agent  of  the 
United  States  had  been  notified  of  it  and  urged  to  take  the 
flour  from  aboard,  but  that  so  far  from  doing  so  he  refused  to 
received  it  otherwise  than  in  small  quantities,  day  by  day. 
And  about  the  same  time  (29th  of  April)  it  was  stated  under 
oath  by  Dulaney  Forrest,  the  successor  of  Travers  in  the  com- 
mand of  the  Willia7n  Yeaton  when  the  Spaniards  seized  her, 
what  follows:  *I  think  it  was  about  a  fortnight  before  Mr. 
Lotcry  would  receive  any  part  of  the  cargo,  although  con- 
stantly urged  to  do  so  by  Captain  Travers  and  myself.  After 
the  vessel  began  to  discharge,  it  was  in  small  quantities,  and 
sometimes  for  many  days  not  a  barrel  would  be  received,  al- 
though Mr.  Lowry  would  always  promise  that  he  would  attend 
to  it,  and  that  the  vessel  should  soon  be  unloaded.'  That  is  to 
say,  that  both  the  first  and  the  second  master  of  the  ship  con- 
sidered Lowry  exclusively  blamable  for  the  delay  in  discharg- 
ing. Neither  of  the  two  expresses  the  least  complaint  or  re- 
sentment for  the  behavior  of  Venezuela  on  that  occasion. 
Neither  to  Lowry,  so  naturally  interested  in  justifying  his 
management  as  agent  of  the  United  States  Government  and 
consignee  of  the  vessel  and  her  cargo,  did  it  occur  to  devolve 
'  the  least  share  of  responsibility  on  Venezuela;  nor  to  the  Sec- 
retary of  State,  John  Quincy  Adams,  in  his  report  to  the  Con- 
gress on  Joseph  Forrest's  petition;  nor  to  William  H.  Rawie, 
of  Philadelphia,  in  his  written  opinion  with  regard  to  Forrest's 
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right  to  be  compeusated  for  the  damage  sastained  in  hia  prop- 
erty. And,  be  it  remembered,  they  all  wrote  iu  1822,  ten  years 
after  the  events,  when  no  consideration  either  of  a  political  or 
international  respect  bound  them  to  observe  in  a  matter  of 
justice  the  slightest  regard  for  Venezuela,  who  had  already 
attained  to  her  complete  independence  from  Spain,  and  was  an 
international  person  by  act  and  right,  capable  to  answer  for  her 
conduct.  It  18  only  at  the  beginning  of  June  1840,  28  years 
after  the  events,  that  the  inculpation  alluded  to  appears  for  the 
first  time  conceived  against  Venezuela,  in  a  letter  addressed 
under  date  of  the  3d  of  the  said  month  to  John  Forsyth,  Sec- 
retary of  State,  by  James  H.  Oausten,  in  which  the  latter  does 
but  repeat,  word  for  word,  the  charge  of  having  changed  the 
vessel  into  a  storeship,  etc.,  that  Forrest  had  already  laid 
frankly  and  directly  upon  Consul  Lowry  in  his  petition  of  1822 
to  the  Congress  of  the  United  States. 

<^  In  the  second  place,  it  is  not  just  to  impeach  anybody  with- 
out ftirnishing  the  proof  of  the  fact  imputed  to  him.  The 
judge  wants  to  know  the  truth  iu  order  that  he  may  be  able  to 
righteously  grant  justice,  and  must  necessarily  bring  it  out  by 
examining  the  proofs.  It  is  not  enough  to  say  that  the  WiUiam 
Featon  was  converted  by  the  local  authorities  into  a  storeship, 
and  moored  in  the  *  harbor ;  ^  it  is,  moreover,  necessary  to  prove 
that  the  said  authorities  did  really  commit  the  wrong  which 
they  are  accused  of,  and  this  appears  not  to  be  proved  at  all. 
If  what  Causten  asserts  in  the  name  of  his  client  about  the 
middle  of  1840,  and  much  later  Alexander  Scott,  had  been 
true,  Lowry  would  have  given,  at  once,  notice  tliereof  to  the 
interested  parties,  and  these  would  certainly  not  have  failed 
to  complain  of  it  in  any  of  the  several  documents  by  which 
they  ever  endeavored  to  justify  their  claim,  to  wit:  First, 
against  Spain,  and  afterward  against  the  United  States — ^from 
Captain  Travers's  protest  at  La  Quayra,  on  October  13, 1812,  to 
Forrest's  petition  to  Congress  in  1822.  In  default  of  better 
justification  to  the  contrary,  the  uninterrupted  silence  of  the 
consignee  and  the  captain  of  the  vessel  may  be  justly  con- 
sider^ as  satisfactory  evidence  that  the  authorities  called  by 
the  law  to  assist  in  discharging  her  were  innocent. 

<'  In  the  third  place,  it  is  a  principle  of  international  law, 
well  recognized  by  civilized  nations,  that  governments  are  not 
ordinarily,  at  least,  held  to  be  responsible,  pecuniarily,  for  the 
acts  of  their  officers  iu  the  exercise  of  their  public  auties,  a 
principle  more  than  once  supported  by  the  opinion  of  the  most 
prominent  American  jurisconsults.  In  1855  (May  27),  answer- 
ing to  an  argument  of  Mr.  Osma,  the  minister  of  the  Peruvian 
Bepublic  in  the  United  States,  Hon.  Caleb  Cushing  said: 

^^  <  In  the  transaction  of  public  afiairs,  there  are  two  classes 
of  officers — one  employed  in  the  collection  of  the  revenue  and 
the  care  of  the  public  property,  who  represent  the  proprietary 
interest  of  the  government,  and  another  class  who  are  the 
agents  of  society  itself,  and  are  appointed  by  the  government 
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only  in  its  relation  o{  parens  patriw.  For  the  acts  of  the  former 
the  government  holds  itself  responsible  in  many  cases,  because 
their  acts  are  performed  for  the  immediate  interest  of  the  gov- 
ernment; but  for  the  acts  of  the  latter  no  government  holds 
itself  pecuniarily  responsible.  It  provides  means  to  make 
them  personally  responsible,  or  to  punish  them  for  malfeasance 
in  office,  and  in  so  doing  it  does  all  which  the  people  have  by 
their  constitution  and  laws  required  of  the  government.' 

"And  in  1871  another  Attorney-General  of  the  United 
States,  A.  T.  Akerman,  on  the  case  of  alleged  corruption  of  a 
municipal  judge  of  Brazil,  in  authenticating  and  ratifying  the 
report  of  a  board  of  surveyors  upon  a  damaged  vessel,  advised 
as  follows: 

"*Even  if  the  charge  of  corruption  were  e8tablished.which 
does  not  appear  to  be  the  fact,  I  am  of  opinion  that  the  Brazil- 
ian Government  would  not  be  responsible.  The  misconduct 
violated  no  treaty  stipulations  between  Brazil  and  the  United 
States.  It  did  not  benefit  the  public  treasury  of  that  country, 
but  was  in  aid  of  a  private  interest.' 

"Oalvo  sustains  the  same  opinion: 

"  'Within  the  circle  of  jurisdictional  limits',  says  he, 'all  the 
agents  of  the  authority  are  personally  and  solely  responsible 
for  their  acts  in  the  measure  established  by  the  internal  public 
law  of  each  state.  When  they  fail  to  fulfill  their  duties,  ex- 
ceed their  powers,  or  violate  the  law,  they  create,  according  to 
circumstances,  in  behalf  of  those  whose  rights  they  injure,  a 
legal  remedy  in  conformity  with  administrative  or  judicial  pro- 
cedure; but  in  relation  to  third  parties,  natives  or  aliens,  the 
responsibility  of  the  government  that  has  appointed  them  is 
purely  moral,  and  it  could  not  become  direct  and  effective  but 
in  the  case  of  complicity  or  of  manifest  denial  of  justice.' 

"So  that, even  if  it  had  been  proved,  which  is  not  the  fact, 
that  the  authorities  of  La  Guayra  were  negligent  in  affording 
to  the  William  Yeaton  all  the  means  left  by  the  law  at  their 
disposal  for  the  speedy  unloading  of  vessels,  yet,  in  order  that 
their  fault  might  be  morally  imputable  to  Venezuela,  it  would 
be  necessary  to  prove  equally,  according  to  the  above  statetl 
doctrine,  that  said  authorities  had  acted  in  compliance  with 
direct  orders  from  the  government,  or  that  it,  having  been 
informed  of  the  facts,  had  not  taken  the  proper  steps  to  arrest 
or  prevent  their  consequences. 

"In  the  fourth  place,  the  aid  and  protection  to  which  civil- 
ized nations  are  mutually  bound  by  rigorous  international  duty 
are  those  of  their  respective  laws  and  courts  of  justice.  '  Aliens 
(see  Bluntshli,  Codified  International  Law)  have  a  right  to  the 
protection  of  the  laws  and  customs  of  the  country  for  their  per- 
sons, families,  and  property.'  And  further  along,  'l^o  state 
is  obliged  to  grant  aliens  privileges  or  personal  rights  incon- 
sistent with  its  own  constitution  or  statutory  law.' 

"  But  even  that  duty,  imperative  as  it  is,  ceases  to  be  obli- 
gatory, following  Calvo,  as  soon  as  war  breaks  out,  'because it 


Digitized  by  VjOOQ  IC 


2948  INTERNATIONAL   ARBITRATIONS. 

then  collides  on  the  one  hand  with  the  sovereign  right  of  the 
belligerents,  and  on  the  other  hand  with  a  still  more  imperative 
duty — that  of  neutrality.' 

"  *  War,'  as  Galvo  defines  it,  ^is  the  state  of  hostility,  taking 
the  place  of  the  relations  of  good  harmony  between  nation  and 
nation,  or  between  citizens  belonging  to  different  political 
parties,  and  the  end  of  which  is  to  obtain  by  force  of  arms 
what  has  not  been  possible  by  peaceful  and  amicable  means.' 

"Its  effect  is  always  to  the  extinction  of  the  rights  arising 
out  of  peace.  Thus  the  nation  which,  during  the  state  of  war, 
continues  to  fulfill  its  duties  towards  the  friendly  and  neutral 
ones,  as  if  at  peace,  does  more  than  it  is  bound  to  by  interna- 
tional justice. 

"  When  the  William  Teaton  arrived  at  La  Guayra, Venezuela 
was  in  flagrant  war  with  Spain,  struggling  for  the  defense  of 
her  last  inirenchments,  and  on  the  eve  of  losing  her  independ- 
ence; still  no  proof  or  evidence  whatever  has  been  produced 
against  the  custom  officers  or  the  port  authorities  of  La  Guayra, 
not  even  of  involuntary  omission  of  any  of  their  official  duties, 
in  the  case  under  discussion.  To  declare  her  obliged  besides 
to  protect  foreign  property  against  all  the  risks  of  war,  when 
she  was  unable  to  defend  her  own  citizens,  nor  even  the  supreme 
good  of  her  independence  and  political  sovereignty,  would  be 
to  understand  justice  otherwise  than  it  has  been  regularly 
understood  in  the  international  society  as  well  as  in  that  of  the 
equo  bono.  No  nation  can  be  required  to  do  for  others  what 
she  has  not  been  able  to  do  for  herself. 

"  ^States  equally  as  individuals,' turns  Calvo  to  say,  'owe to 
each  other  aid  and  protection;  it  is  impossible  to  establish  in 
this  respect  general  and  strict  rules;  but  it  may  be  assured 
that  the  state  accomplishes  its  duty  where  it  affords  to  others 
the  relief  it  owes  to  itself.' 

"  Beyond  that  even  the  law  of  humanity  does  not  bind. 

"  Shown  that  neither  the  law  of  nations  nor  that  of  humanity, 
neither  the  laws  of  peace  nor  those  of  war,  do  impose  any  liabil- 
ity upon  Venezuela  in  the  case  of  the  William  Yeatouy  it  is  not 
easy  to  see  how  conscience  could  impose  it.  The  act  of  con- 
science determining  the  individual  duty  is  the  conclusion  of 
moral  sense  drawn  from  two  premises  or  antecedent  projiosi- 
tions,  one  general  and  the  other  particular,  like  those  of  a  syl- 
logism. Applied  to  our  subject  the  general  premise  would  be, 
for  example:  'The  state  fulfills  its  duty  where  it  grants  to 
foreign  property  the  same  protection  it  extends  to  national 
property,'  what  has  already  been  proved.  The  particular 
premise,  equally  proved  already,  would  be:  'Venezuela  did 
protect  the  William  Yeaton  in  the  same  degree  she  protected 
Venezuelan  property.'  Conclusion:  ^Venezuela  ftdfiUed  her 
duty.'  Then,  neither  the  dictate  of  conscience  makes  her 
responsible.  Nor  upon  grounds  of  gratitude  is  Venezuela  to 
be  held  obligated  to  the  claimants.  The  William  Teaton  was 
certainly  the  carrier  of  the  United  States'  donation  to  the 
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province  of  Venezuela,  but  under  an  affireightment  contract 
and  a  pecuniary  compensation  freely  agreed  to  between  her 
owner  and  the  tJnited  States.  The  people  and  government  of 
the  United  States  were  the  true  and  sole  donators,  and  it  is 
toward  them  that  Venezuela  exclusively  assumed  the  obliga- 
tion to  compensate  with  affection  and  gratitude  for  the  national 
act  of  gratuitous  kindness  which  was  the  object  of  the  William 
Yeaton^s  voyage. 

^^  Our  conclusion  is,  therefore,  that  this  claim,  which  is  for 
$5,655.18,  must  be  disallowed.^ 

"Andrade: 
Hatioiiai  Besponii-     «^  The  Government  of  Venezuela  granted  in 

Art?  c^bdT^f  ^^^  ^^^  ^  ^*  ^'  Turpin   and    Frederick 

Mr.  Antoide"^  **  Anthony  Beelen,  citizens  of  the  United  States 
of  America,  and  to  their  associates  and  suc- 
cessors, an  exclusive  privilege  to  navigate  the  rivers  Orinoco 
and  Apure,  for  eighteen  years,  running  from  the  date  of  the 
aforesaid  concession. 

"To  work  the  said  privilege,  a  corporation  was  legally 
organized  in  New  York  in  October  of  the  same  year,  1849, 
under  the  name  of  *  The  Orinoco  Steam  Navigation  Company 
of  New  York.' 

"  It  appears  that  this  company  went  so  far  as  to  put  four 
steamers  in  actual  service,  three  of  which,  the  Meta^  the  ApurCj 
and  the  BarinaSj  were  still  running  in  1856  and  1857,  and  only 
two  of  them,  the  Apure  and  the  Guayanaj  from  185i8  to  1861; 
only  one,  the  Apure,  existed  about  1865. 

<'  The  Apure  left  Ciudad  Bolivar  on  the  9th  of  October  1865 
on  one  of  her  ordinary  trips,  carrying  on  board  a  very  light 
cargo  and  a  small  number  of  passengers  for  Nutrias,  the 
extreme  point  of  her  journey,  and  the  intermediate  ports.  On 
her  way  through  she  touched  at  San  Fernando,  capital  of  the 
State  of  Apure,  where,  on  the  morning  of  the  17th,  the  passage 
fares  agreed  on  having  been  paid,  she  took  on  board  the  pres- 
ident of  the  State,  General  Juan  Bautista  Garcia,  and  a  small 
military  force  (about  9  officers  and  50  men),  to  land  them  at  a 
point  on  the  upper  Apure  within  his  jurisdiction  which  Gen- 
eral Garcia  would  opportunely  designate.  On  the  night  of  the 
18th,  the  steamer  being  moored  at  the  port  of  Apurito,  one  of 
her  usual  landing  places,  for  which  she  carried  some  freight, 
she  was  suddenly  attacked  by  a  force  of  rebels  against  the 
government  of  General  Garcia,  who  had  been  advised  in  ad- 
vance of  the  presence  of  said  general  on  board  the  steamer 
with  an  armed  force. 
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*'  The  origin  and  cause  of  the  above-mentioned  four  claims 
are  to  be  found  in  this  regrettable  event,  since  during  the 
seven  hours'  fight  Of  that  night  the  captain  of  the  steamer, 
John  W.  Hammer,  and  chief  engineer,  Julius  de  Brissot,  whose 
wives'  claims  are  for  $50,000  and  $30,000,  respectively,  were 
killed]  Joseph  Stackpole,  another  engineer,  claiming  $16,000 
indemnity,  was  wounded;  and  in  consequence  thereof  The  Ori- 
noco Steam  Navigation  Company  suffered  damages  which  its 
secretary,  Ealph  Eawdon,  estimates  at  $100,000.^    »    •    » 

"  Let  the  liability  of  Venezuela  for  these  claims  be  now  care- 
fully examined  from  other  points  of  view.  Here  is  the  reason- 
ing of  the  claimants. 

"  General  Garcia  caused  the  conflict  that  occurred  at  Apurito 
on  the  night  of  October  18, 1865,  by  placing  his  officers  and 
troops  on  board  the  steamer  and  requiring  Captain  Hammer 
to  undertake  a  service  for  Venezuela,  the  performance  of  which 
he  knew  would  place  their  lives  in  peril,  and  which  was  under- 
taken by  Captain  Hammer  reluctantly,  under  protest,  if  not 
under  military  coercion;  by  requiring  Captain  Hammer  to 
proceed  to  Apurito;  by  not  leaving  the  steamer  with  his  offi- 
cers and  men  when  informed  by  the  spy  that  hostile  forces 
were  in  the  plaza;  by  sending  a  squad  ashore  from  the  steamer 
and  when  it  was  fired  upon  and  routed,  allowing  it  to  take 
refuge  in  the  steamer;  by  refusing  to  debark  with  his  officers 
and  men,  and  by  making  the  steamer  a  shelter  for  himself  and 
men.  General  Garcia  was  the  president  and  chief  executive 
of  the  State  of  Apure,  one  of  the  States  of  the  Republic  of  Ven- 
ezuela. The  obligation  rested  upon  Venezuela  to  protect  the 
lives  and  property  of  the  citizens  of  the  I7nited  States.  It  was 
the  duty  of  General  Garcia,  who  was  one  of  the  civil  -as  well  as 
military  officers  of  the  republic,  to  see  that  this  protection  was 
afforded  them.  He  not  only  failed  to  give  them  this  protec- 
tion, but  required  them  under  compulsion  to  perform  a  perilous 
service  in  behalf  of  Venezuela.  Then  Venezuela  caused  the 
conflict  and  is  liable  therefor.  Though  the  cause  could  not  be 
imputed  to  her  directly,  she  should  always  be  held  subject  to 


^  At  this  point  Mr.  Andrade  entered  into  an  examination  of  the  citizen- 
ship of  the  widows  and  children  of  Hammer  and  De  Brissot,  maintaining 
that  they  were  not  citizens  of  the  United  States,  a  conclusion  in  which  the 
other  commissioners  concurred.  These  claims  were  numbered  27  and  30. 
As  to  Stackpole  and  Rawdon,  whose  claims  were  Nos.  28  and  29,  there  was 
no  question  raised  a«  to  their  citizenship. 
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responsibility  according  to  the  principle  set  down  by  Wharton, 
that— 

<<  <  The  sovereign  is  responsible  to  alien  residents  for  injuries 
they  receive  on  his  territories  from  belligerent  action,  or  from 
insurgents  whom  he  could  control  or  whom  the  claimant  gov- 
ernment has  not  recognized  as  belligerents.' 

<<  General  Garcia  was  in  fact,  as  it  appears,  president  of  the 
State  of  Apure,  of  the  Eepublic  of  Venezuela,  and  as  such 
the  natural  chief  of  the  military  forces  of  that  State;  but  it 
can  not  be  concluded  therefrom  that  he  was  a  civil  or  military 
officer  or  agent  of  the  government  of  the  republic.  Quite  to 
the  contrary.    The  federal  constitution  of  1864  provided: 

^*  *Abt.  1.  The  provinces  of  Apure,  Aragiia,  Barcelona,  Bar- 
inas,  Barquisimeto,  Carabobo,  Caracas,  Gojedes,  Gumand, 
Gudrico,  Guayana,  Maracaibo,  Maturin,  M<!3rida,  Margarita, 
Portuguesa,  Tdchira,  Trujillo,  and  Yaracuy,  are  declared  in- 
dependent states,  and  they  unite  themselves  to  form  a  free 
and  sovereign  nation  under  the  name  of  the  United  States  of 
Venezuela.' 

"  The  State  of  Apure  was,  therefore,  an  autonomous  state, 
and  its  government  was  independent  of  the  Government  of 
the  United  States  of  Venezuela.  General  Garcia  was  not  an 
officer  or  agent  of  the  republic,  but  of  the  public  authority  of 
the  State  of  Apure,  and  hence,  though  he  had  really  been  the 
originator  or  efficient  cause  of  the  Apurito  event,  it  would  be 
contrary  to  sound  logic  to  deduce  therefrom  the  consequence 
that  said  event  had  been  caused  by  Venezuela. 

"  The  same  thing  may  be  said  of  the  so-called  compulsory 
service  required  from  Captain  Hammer  by  General  Garcia; 
that  it  was  not  a  service  for  Venezuela,  but  for  the  State  of 
Apure.  This  distinction  does  not  lack  importance,  because, 
the  international  responsibility  of  governments  for  the  acts  of 
their  officers,  its  extent  and  quantity,  and  the  rules  by  which 
it  is  to  be  determined,  vary  according  as  the  act  or  acts  out  of 
which  the  liability  may  arise  have  emanated  from  agents 
appointed  by  the  government,  and  dependent  upon  it  for  their 
functions,  or  from  officers  not  appointed  by  the  government, 
or  who  are  not  under  its  immediate  direction  and  control.  In 
the  first  case,  the  acts  of  the  official  representative  are  one 
with  those  of  the  government  under  the  authority  of  which  he 
has  acted,  and  are  imputable  to  it.  In  the  second  case,  the 
question  of  the  imputability  is  more  complex. 
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'*  The  responsibility  of  governments,  in  general,  for  damages 
cansed  to  foreigners,  is  founded  on  the  ground  that  the  state 
being  a  moral  person  endowed  to  a  certain  degree  with  the 
same  capacity  and  liberty  as  are  enjoyed  by  the  citizeus  who 
compose  it,  is  bound  as  such  to  account  for  its  own  acts  when 
they  cause  some  injury  to  another  state,  or  to  the  citizens  of 
another  state.  For  the  same  reason  it  is  held  bound  to  in- 
demnify the  damages  cansed  by  the  persons  under  its  de- 
pendence, and  for  whom  it  is  accountable. 

^^But  in  the  state  a  double  juridical  person  is  to  be  recog- 
nized— the  civil  person,  inasmuch  as  it  is  the  possessor  of  its 
patrimony  and  has  the  capacity  to  administer  it,  and  the 
political  person,  so,far  as  it  is  a  political,  independent,  and  sov- 
ereign entity  charged  with  the  preservation  of  the  public  order 
and  the  protection  of  the  citizens.  Considered  in  the  first 
aspect,  its  responsibility  toward  the  foreigners  damnified  or 
injured  by  the  acts  of  its  officers  is  purely  moral,  and  only  in 
the  case  of  complicity,  or  of  manifest  denial  of  justice,  could 
it  become  international.  In  this  aspect  it  is  contemplated  by 
Gushing,  when,  speaking  of  the  two  classes  of  officers  employed 
in  the  administration  of  public  affairs,  he  says: 

"  <  But  for  the  acts  of  the  latter,  no  government  holds  itself 
pecuniarily  responsible.  It  provides  means  to  make  them  per- 
sonally responsible,  or  to  punish  them  for  malfeasance  in  office, 
and  in  so  doing  it  does  all  which  the  people  have  by  their  con- 
stitution and  laws  required  of  the  government.' 

"And  in  the  same  aspect  Calvo  regards  it  when  he  writes: 

'^  'Within  the  circle  of  jurisdictional  limits,  all  the  agents  of 
the  authority  are  personally  and  solely  responsible  for  their 
acts  in  the  measure  established  by  the  internal  public  law  of 
each  state.  When  they  fail  to  fulfil  their  duties,  exceed  their 
powers,  or  violate  the  law,  they  create  according  to  circum- 
stances, in  behalf  of  those  whose  rights  they  injure,  a  legal 
remedy  in  conformity  with  administrative  or  judicial  procedure; 
but  in  relation  to  third  parties,  natives  or  aliens,  the  responsi- 
bility of  the  government  that  has  appointed  them  is  purely 
moral,  and  it  could  not  become  direct  and  effective  but  in  the 
case  of  complicity  or  of  manifest  denial  of  Justice.' 

"  With  regard  to  the  political  personality,  the  international 
responsibility  of  the  state  for  the  acts  of  its  officers  in  the 
exercise  of  public  authority  is  subject  to  clear  and  well-known 
rules.  Such  responsibility  is  admitted,  but  only  in  the  case 
that  upon  an  examination  of  the  circumstances,  the  fact  which 
has  produced  the  damage  to  foreign  interests  may  morally  be 
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imputable  to  the  state.    Fiore  and  Oalvo  concur  in  subordi- 
nating it  to  four  conditions,  to  wit: 

"<1.  That  the  government  may  have  known  in  due  time  to 
prevent  it,  the  illegal  act  which  its  officer  intended  to  commit, 
and  did  not  prevent  it. 

"  <  2.  That  it,  having  been  enabled  to  revoke  in  time  the  act 
of  its  officer,  did  not  revoke  it. 

"*3.  That  the  ignorance  of  the  act  intended  by  the  officer 
may,  by  its  circumstances,  be  judged  as  malicious  or  criminal. 

"'4.  That  having  been  advised  of  the  facts,  it  had  not 
pressed  itself  to  blame  the  acts  of  its  agent,  nor  to  take  the 
proper  measures  to  prevent  in  future  the  repetition  of  the  same 
faults.' 

"Now,  supposing  for  the  sake  of  argument,  that  General 
Garcia  had  been  an  officer  of  the  federal  government,  and 
his  embarcation  in  the  steamer  Apure  an  illegal  act,  did  the 
government  know  it  in  time  to  prevent  him  from  committing 
it?  Could  the  government  know  it?  Conld  its  ignorance  be 
attributed  to  malice?  Would  it  be  just  to  impute  it  to  the 
government?  It  seems  sufficient  to  set  down  these  questions 
in  order  to  observe  that  they  can  not  be  solved  otherwise  than 
by  the  negative.  The  Apure  arrived  at  San  Fernando  on  the 
16th  of  October,  and  on  the  17th,  at  6  o'clock  a.  m.,  left  that 
port,  having  on  board  General  Garcia  with  his  officers  q,nd 
troops.  Between  San  Fernando  and  Caracas  there  is  a  dis- 
tance of  over  200  miles  by  land  (by  water  much  greater),  and 
at  that  epoch  there  was  no  other  telegraphic  line  in  Venezuela 
than  the  one  from  Caracas  to  La  Guayra  and  Valencia.  The 
same  thing  may  be  said  regarding  the  event  of  Apurito.  How 
could  the  Government  of  Caracas  have  known  it  before  it  was 
accomplished,  if  even  after  its  consummation  it  took  one  month 
to  come  into  possession  of  the  first  news  about  it,  through  the 
note  of  Mr.  Wilson  of  November  13, 1865? 

"As  to  the  inactivity  which  is  attributed  to  the  government 
after  it  was  informed  of  the  occurrence,  it  is  well  to  recall  the 
diligence  shown  by  General  Arismendi,  president  of  the  State 
of  Guayaua,  in  his  engagement  to  have  the  truth  duly  ascer- 
tained through  a  judicial  inquiry  by  the  court  of  first  instance  of 
Ciudad  Bolivar,  since  November  9,  the  date  of  the  arrival  there 
of  the  steamer  Apure  with  the  most  recent  account  thereof. 
The  meeting  of  the  consuls  and  other  foreigners,  held  at  that 
town  on  the  12th  of  November,  passed  a  vote  of  thanks  to  His 
Excellency  General  Jos6  L.  Arismendi,  '  for  his  prompt  and 
energetic  measures  toward  a  thorough  examination  into  the 
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details  of  this  outrage;'  and  if  the  pretended  blamable  action 
of  the  president  of  Apure  is  placed  as  a  debt  to  the  account  of 
V^enezuela,  justice  requires  that  the  praiseworthy  action  of  the 
president  of  Guayana  be  equally  placed  to  her  account  as  a 
credit. 

^^  Besides  that  examination,  among  the  documents  are  to  be 
found,  as  evidence  of  what  was  done  by  the  Government  of 
Venezuela  to  speedily  obtain  official  information  about  the 
occurrence  at  Apurito,  several  notes  exchanged,  from  Novem- 
ber 16  to  a  later  date,  between  the  minister  of  foreign  relations 
at  Caracas,  and  those  of  the  interior  and  justice,  and  of  war 
and  navy;  a  report  from  the  military  commander  of  the  State 
of  Apure  to  the  minister  of  war  and  navy,  of  November  29; 
another  from  the  national  attorney  at  San  Fernando  to  the 
minister  of  the  interior  and  justice,  dated  January  9,  1866; 
another  from  the  new  president  of  the  State  of  Apure,  ad- 
dressed also  to  the  minister  of  the  interior  and  justice,  under 
date  of  January  10, 1866,  and,  finally,  an  investigation  insti- 
tuted on  the  13th  of  the  same  month  of  January  before  the 
circuit  court  of  Lower  Apure  by  the  national  attorney  in  the 
State.  This  suffices  to  demonstrate  that  Venezuela  did  not 
neglect  on  that  occasion  to  adopt  the  means  and  measures  pro- 
portionate to  the  gravity  of  the  case,  and  is  Sufficient  to  with- 
draw from  her  the  charge  of  voluntary  omission  of  diligence, 
which  is  brought  to-day  against  her. '  Governments  are  not 
bound  in  such  cases  to  show  an  extraordinary  activity. 

"  ^It  would  be  an  excessive  and  unreasonable  pretension  to 
demand  that  a  government,  occupied  as  it  ought  to  be  in  the 
fulfillment  of  its  multiple  functions  and  duties,  should  work  in 
all  times  and  circumstances  with  mechanical  precision.'  (Fiore.) 

"  That  was,  furthermore,  what  the  political  institutions  in 
force  allowed  her  to  do.  The  States  of  the  Venezuelan  Union 
were,  as  it  has  been  said,  independent  and  maintained  in  all 
its  fullness  the  sovereignty  not  expressly  delegated  to  the 
federal  power.  They  possessed  the  exclusive  right  of  civil 
and  criminal  legislation  within  their  own  territory,  and  their 
courts  of  justice  were  independent.  Their  officers  of  every 
category  were  held  responsible  only  before  their  own  jurisdic- 
tion. The  government  of  the  Union  could  not  maintain  therein 
any  other  resident  officers  vested  with  jurisdiction  and  author- 
ity than  those  of  the  State  itself,  except  those  of  the  treasury 
and  of  the  national  fortresses,  parks,  navy-yard,  etc.,  who  had 
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jurisdiction  only  over  the  affairs  belonging  to  their  respective 
offices,  and  within  the  precinct  of  the  fortresses  and  barracks, 
being  on  all  other  matters  subject  to  the  general  laws  of  the 
State  in  which  they  resided.  Nor  could  it  station  in  any  State 
troops  or  mUitary  chiefs  with  command,  even  of  the  State 
itself,  without  the  permission  of  the  State.  Nor  could  the 
federal  executive  interfere  by  force  of  arms  in  the  domestic 
contentions  of  a  State;  the  only  thing  permitted  to  it  was  the 
offer  of  its  good  offices  with  a  view  to  bring  about  a  peaceful 
solution.    (Constitution  of  1864.) 

^'  However  imperfect  or  inefficacious  to  protect  the  rights  of 
foreigners  that  constitution  may  be  judged  to  be  to-day,  it  is 
not  known  of  any  foreign  government  having  ever  made  the 
slightest  remark  to  the  Venezuelan  Government  in  that  regard, 
and  it  is  presumed  that  those  foreign  citizens  who,  after  its 
enactment,  remained  in  Venezuela,  carrying  on  their  commer- 
cial business  and  navigation  privileges,  voluntarily  submitted 
to  it.  All  that  could  be  demanded  from  the  government  of 
the  republic  was  its  loyal  and  faithful  observance  in  relation 
to  them. 

"  *If  a  government  had  adopted,  with  perfect  loyalty  and 
good  faith,  all  the  measures  at  its  disposal  to  obviate  an  in- 
convenience; if  it  had  employed  all  the  legal  proceedings  to 
prevent  and  punish  him  who  had  caused  an  injury  to  a  friendly 
state,  it  would  not  be  just  or  equitable  to  declare  it  responsible 
for  not  having  employed  means  incompatible  with  the  spirit  of  the 
political  institutions^  or  for  having  been  unable  to  modify  the  im- 
perfect system  of  laws  which  it  found  established,^    (Fiore.) 

Mr.  Dalton,  the  United  States  consul  at  Oiudad  Bolivar, 
was  no  doubt  mistaken  when,  in  his  protest  of  November  21, 
1865,  he  holds  the  Kepublic  of  Venezuela  liable /or  the  disasters 
and  murders  attendant  upon  the  attack  of  Ap^urito^  for  its  neglect 
of  its  relations  with  the  State  if  Apure,  one  of  its  constituent 
portions y  inasmuch  as  the  president  of  the  said  State  of  Apure, 
Juan  B.  Garcia^  a  general  in  the  army  of  the  republic^  was  in 
actual  revolt  against  its  supreme  authority.    •     •     • 

"  General  Arlfemendi  was  undoubtedly  not  less  mistaken  when, 
alluding  to  his  position  and  that  of  General  Garcia  in  his  re- 
ply to  the  consuls  at  Ciudad  Bolivar,  he  expressed  his  belief 
that  according  to  the  legal  system  of  Venezuela  the  govern- 
ment of  the  Union  alone  could  decide  such  cases,  and  that  with 
regard  to  his  public  acts  General  Garcia  had  no  other  superior 
than  the  national  executive. 
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*^And  the  learned  counsel  for  the  United  States  before  this 
commission  falls  into  the  same  error  to-day  in  asserting  that 
the  offenders,  so  called  by  him,  were  all  under  the  jurisdiction 
and  authority  of  the  federal  government  of  Venezuela,  all 
officers  in  the  service  of  the  Venezuelan  Eepublic. 

"The  truth  is,  that  according  to  the  constitutional  law  of 
Venezuela  in  1866,  General  Garcia,  the  legal  president  of  the 
State  of  Apure,  was  responsible  only  to  the  legislature  of  the 
said  State,  and  that  the  federal  government  had  not  the  legal 
power  to  punish  him  or  even  to  treat  him  as  a  rebel,  except  .by 
the  law  of  war  when  it  had  subdued  him  by  force.  But  it  is  not 
shown  that  he  was  in  revolt  at  the  time  against  the  federal 
government.  It  may  be  that  he  did  not  want  to  recognize  the 
national  attorney  appointed  by  that  government  for  the  State 
of  Apure,  on  account,  perhaps,  of  regarding  it  contrary  to  the 
right  of  independence  of  the  State;  but  that  was  a  question  of 
law,  not  of  war. 

"At  all  events,  within  the  limits  of  the  exercise  of  public 
power,  Venezuela  seems  to  have  done  all  that  she  was  bound 
to  do  in  behalf  of  her  international  duties  toward  the  United 
States.  Yet  it  is  important  to  add  that  the  merit  of  the  evi- 
dence affords  no  ground  for  imputing  to  General  Garcia  any 
fault  whatever. 

"In  view  of  the  insurrection  of  Generals  Sosa  and  Mendez, 
Garcia,  in  his  capacity  of  president  of  the  State,  and  in  the 
interest  of  public  order,  had  the  right  under  the  law  of  nations 
to  detain  the  steamer  Apure  on  her  arrival  at  San  Fernando, 
and  to  employ  her  for  the  transportation  of  troops  and  articles 
of  war,  without  any  other  condition  than  previously  to  settle 
and  pay  the  price  for  the  service  required,  and  without  further 
responsibility  than  for  the  material  damages  suffered  by  the 
steamer  on  account  of  her  detention,  or  of  her  departure  from 
the  regular  and  usual  course  of  her  voyage,  or  the  loss  of 
cargo,  etc. 

" '  In  cases  of  civil  troubles  or  foreign  war,  the  interest  of  self- 
defense  or  security  may  impose  upon  a  state  tl|^  moral  obliga- 
tion of  temporarily  interfering  with  commercial  transactions,  of 
stopping  the  movement  of  merchant  vessels,  and  even  of  seiz- 
ing them  for  the  transportation  of  troops  and  ammunition,  or 
for  any  other  military  oi>eration.  State  reason  surpasses  here 
private  interest,  whether  national  or  foreign,  and  legitimates 
the  adoption  of  these  extreme  means. 

"'The  exercise  of  these  two  rights,  especially  the  latter  (the 
requisition  of  a  merchant  vessel  for  any  public  servioe),  is 
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extremely  delicate,  and  reqaires  great  regard  for  the  private 
foreign  interests  that  it  sometimes  affects.  ♦  •  »  On  the 
other  hand,  by  taking  possession  of  her  (the  vessel)  for  a  pub 
lie  use,  by  employing  her  in  military  operations,  which  neces- 
sarily are  of  a  hostile  nature,  it  destroys  her  neutrality,  exposes 
her  to  risks  and  dangers  of  capture  or  detention,  which  equity 
demands  that  she  be  insured  against,  since  she  has  not  been 
able  to  avoid  them.  The  rule  universally  recognized  on  this 
subject  is,  therefore,  that  any  government  which  may  be  com- 
pelled by  the  circumstances  to  resort  to  such  appropriation  to 
public  uses,  is  responsible  not  only  for  the  material  conse- 
quences to  the  vessel  made  the  object  thereof,  but  is  also  held 
bound  before  enforcing  her  requisiton,  to  settle  with  the  inter- 
ested parties  and  pay  the  indemnity  due  for  the  service  de- 
manded.'   (Calvo.) 

"But  General  Garcia  did  not  make  use  of  that  right,  as  it 
appears.  The  assertion  that  the  service  rendered  by  the  steamer 
Apure  was  compulsory,  has  no  foundation.  The  officers  and 
crew  say  in  their  protest  entered  early  in  the  morning  of  Octo- 
ber 19,  on  the  very  spot  of  the  combat : 

"  <  On  the  17th  instant  at  6  o'clock  a.  m.,  after  Captain  Ham- 
mer had  agreed  with  the  general-in-chief,  Juan  Bautista  Garcia, 
president  of  the  sovereign  State  of  Apure,  for  the  transporta- 
tion of  fifty  soldiers  and  his  officers,  their  passage  and  freight 
having  been  paid  in  advance,  both  more  fair  than  the  custom- 
ary, as  provided  in  the  treaty  with  the  national  government, 
we  started  for  the  port  of  San  Fernando.' 

"  And  the  foreign  consuls  residing  at  Oindad  Bolivar,  in  their 
manifesto  of  November  12,  say: 

"  ^  At  this  place  General  Juan  B.  Garcia,  the  president  of  the 
State  of  Apure,  demanded  transport<ation  for  himself,  seven 
officers,  and  fifty-one  soldiers,  with  the  military  material,  to  be 
taken  at  the  usual  rates  of  passage  and  freight,  stipulated  for 
in  the  charter.'    ♦    •    • 

"And  Consul  Dalton,  in  his  letter  to  Balph  Eawdon,  of 
November  25,  writes: 

"  ^  She  (the  steamer)  arrived  at  San  Fernando,  midway  on  the 
route  up  the  river,  where  she  was  applied  toby  the  legal  authori- 
ties to  carry  some  military  forces,  about  60  soldiers.' 

"And  the  secretary- general  of  the  executive  of  the  State  of 
Apure,  in  his  certificate  of  January  18, 1866: 

"  *On  the  16th  of  the  same  month  (October  1865)  the  steamer 
arrived  at  San  Fernando,  and  immediately  General  Garcia  con- 
tracted with  her  captain,  citizen  John  Hammer,  for  passage  for 
himself,  for  myself,  several  officers,  and  fifty  soldiers.' 
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"And  the  secretary  of  General  Garcia,  in  his  deposition 
before  the  circuit  court  of  Lower  Apure,  January  1866: 

"  'I  know  that  President  Juan  B. Garcia,  who  acted  as  such 
about  October  16  of  last  year,  contracted  on  said  date  with  the 
captain  of  the  steamer  Apure^  Mr.  John  Hammer,  for  the  pas- 
sage of  a  force,  with  their  oflBcers.' 

"And  the  president  of  the  State  of  Apure,  who  succeeded 
General  Garcia,  in  his  note  of  January  10, 1866,  addressed  to 
the  minister  of  the  interior  and  justice: 

"*  General  Garcia,  who  was  acting  at  the  time  as  president 
of  the  State,  contracted  with  the  captain  of  the  steamer,  John 
Hammer,  for  passage  for  himself,  several  officers,  and  fifty 
soldiers.' 

"  No  allusion  is  made  in  any  of  these  references  to  the  two 
protests  which  Mr.  Wilson,  minister  resident  of  the  United 
States,  speaks  of  in  his  note  of  February  25j  1867,  to  Sefior 
Seijas,  nor  to  any  other  sign  of  opposition  or  reluctancy,  nor  to 
the  absence  of  Captain  Hammer  during  the  steamer's  stay  at 
San  Fernando,  and  of  which  General  Garcia  is  said  to  have 
taken  advantage  to  place  his  troops  on  board.  Probably  such 
absence  did  not  occur,  as  the  steamer  arrived  there  on  the  16th 
and  left  again  early  on  the  17th.  Surely  Captain  Hammer  was 
not  two  days  refusing  to  grant  the  passage  applied  for  by  Gen- 
eral Garcia,  since  the  steamer  did  not  remain  even  a  whole 
day  at  San  Fernando.  All  the  probabilities  are  that  such 
refusal  did  not  exist.  Were  it  not  so,  Salom,  the  secretary  of 
the  steamer,  who  received  the  money  for  the  passage  and  ought 
to  know  all  the  circumstances  of  the  affair,  would  have  men- 
tioned it  in  his  protest  of  Apurito,  expressly  intended  to  pro- 
tect the  company  against  all  responsibility,  and  to  secure  its 
right  to  be  indemnified  for  the  losses  and  damages  suffered 
the  preceding  night.  Were  it  not  so,  Mr.  Dalion  would  have 
been  careful  enough  to  give  prominence  to  that  circumstance 
in  his  interrogatory  to  the  witnesses  before  the  court  of  first 
instance  of  Ciudad  Bolivar,  where  he  appeared  so  eager  to  find 
General  Garcia  guilty,  and  to  justify  the  conduct  of  the  officers 
of  the  steamer.  Were  it  not  so,  finally,  the  same  Mr.  Daltoa 
would  have  no  doubt  called  that  fact  to  the  attention  of  Ealph 
Eawdon,  in  his  letter  of  November  25, 1865,  in  which  he  sim- 
ply says  that  the  legal  authorities  of  San  Fernando  had  applied 
to  the  steamer,  etc. 

"The  same  thing  may  be  said  about  the  declaration,  attrib- 
uted to  General  Garcia,  of  not  permitting  the  steamer  to  leave, 
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unless  she  took  bim  with  his  officers  and  troops  on  board.  Mr. 
Wilson's  statement  is,  perhaps,  the  only  foundation  for  such 
incident.  Probably  Captain  Hammer  had  no  motive  to  refuse 
transportation  to  General  Garcia.  He  knew  that  the  State 
was  in  revolt  since  some  days  before;  he  was  cognizant  of  it 
before  leaving  Ciudad  Bolivar,  and,  besides,  that  was  public 
and  notorious  at  San  Fernando.  But  General  Garcia  was  the 
legal  president  of  the  State,  and  the  boats  of  the  Orinoco  Steam 
Navigation  Company  were,  by  article  10  of  their  charter,  to 
serve  at  any  time  as  transports  to  the  government,  and,  in  fact, 
they  had  been  serving  as  such  during  the  whole  revolutionary 
period  of  Venezuela,  from  1849  to  1863,  the  five  years  of  the 
Federal  war  inclusive;  not  only  without  any  prejudicial  acci- 
dent, but  with  large  profits  to  the  company;  in  the  sole  year 
1860  the  government  of  the  republic  had  paid  them  for  that 
service  $86,487.  General  Garcia  was  not  going  to  encounter 
the  enemy;  the  scanty  number  of  his  force  was  the  best  proof 
of  his  inoffensive  design.  He  did  not  take  passage  for  a  deter- 
mined point,  but  for  some  place  in  Upper  Apure,  within  his 
jurisdiction,  which  he  would  designate  later  on;  he  had  not 
the  intention,  perhaps,  to  land  at  any  place  whatever,  but  to 
remain  in  the  river  on  board  the  skiffs  he  took  with  him  at  San 
Fernando,  together  with  the  other  force  that  went  to  meet  him 
in  the  steamer  the  night  of  the  fight.  His  passage  and  that  of 
his  small  expeditionary  force  would  leave  to  the  company  a  ben- 
efit of  over  $300,  without  any  danger.    Why  not  accept  it! 

"In  the  arrival  at  Apurito,  which  perhaps  is  to  be  considered 
as  the  real  occasion  of  the  peril  which  the  steamer  met  with 
on  the  night  of  the  18th  October  1865,  General  Garcia  does  not 
seem  to  have  had  any  participation;  he  had  nothing  to  attend 
to  there.  Apurito  was,  like  San  Fernando,  one  of  the  ordinary 
ports  of  the  steamers  of  the  company  on  their  regular  course 
from  Ciudad  Bolivar  to  Nutrias,  and  the  Apure  called  there 
this  time,  as  usual,  to  land  a  portion  of  her  cargo.  In  regard 
to  this  particular  there  is  no  doubt  or  contradiction.  Where 
is  General  Garcia's  fault? 

"  He  is  accused  of  not  having  permitted  the  steamer  to  be 
unfastened  and  held  off,  in  order  to  prevent  the  attack,  on 
learning  that  the  enemy  was  in  the  town.  This  charge  rests 
on  no  proof  whatever;  nor  can  the  interest  be  perceived  that 
General  Garcia  could  have,  in  not  taking  advantage  of  that 
means  to  save  himself,  by  saving  the  steamer,  from  the  danger 
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to  which  they  had  been  unexpectedly  exposed ;  he  had  not  left 
San  Fernando  under  an  aggressive  attitude,  and  probably  he 
was  not  prepared  to  fight  against  an  enemy  whose  force  and 
situation  were  unknown  to  him.  Such  a  charge,  but  with 
stronger  reason,  perhaps,  could  be  made  against  Captain 
Hammer,  did  it  not  appear,  as  it  does  appear,  that  he  gave 
the  order  to  cast  off,  and  that  if  it  was  not  complied  with,  it 
was  because  the  enemy  did  not  permit  it 

"  ^At  any  rate,  there  can  be  no  doubt  that  the  losses  of  life 
and  property  which  occurred  at  Apurito  might  have  been 
avoided  if  General  Garcia  had  cbosen  to  prevent  them;  for  all 
the  facts  show  that  if  he  and  his  officers  and  men  had  behaved 
with  the  ordinary  courage  and  discipline  of  soldiers,  and  had 
left  the  vessel,  as  they  should  have  done  when  they  found  that 
she  was  in  danger^  or  if  he  had  permitted  the  steamer  to  be 
ca«t  loose  from  the  shore,  when  the  attack  began,  nothing 
serious  would  have  happened. 

"  ^Whatever  view  may  be  accepted  of  his  action  in  taking 
this  passenger  steamer  for  the  hazardous  service  in  which  he 
proposed  to  use  her,  it  is  unquestionable  that  his  conduct,  after 
she  reached  Apurito,  was  in  violation  of  every  duty  he  owed 
to  the  property  and  persons  under  his  protection.'  (Brief  of 
the  counsel  for  the  United  States.) 

"It  has  already  been  shown  that  General  Garcia  did  not 
take  the  steamer  by  right  of  authority,  as  he  could  have  done, 
nor  did  he  propose  to  use  her  in  an  extraordinary  service;  but 
like  any  other  passengeu,  took  passage  therein  for  a  certain 
point  in  Upper  Apure,  near  which  she  had  to  pass  on  her 
regular  course  to  Nutrias.  Transported  on  the  way  to  Apurito, 
where  the  steamer  had  to  call,  he  found  himself,  by  accident, 
placed  within  the  enemy's  camp. 

"It  is  probable  that  if  he  had  landed  then  with  his  guard, 
nothing  serious  would  have  happened  to  the  steamer  or  her 
officers,  for  all  the  facts  show  that  the  attack  was  not  directed 
against  the  vessel  but  against  the  president  of  the  State  and 
his  military  force  that  she  had  on  board.  Nevertheless,  it 
would  be  contrary  to  the  facts  to  contend  that  nothing  serious 
would  have  also  happened  to  General  Garcia  and  his  troop: 
the  fate  which  the  squad  that  he  sent  on  shore  met  with, 
negatives  such  contention.  Thus,  what  the  claimants  should 
have  endeavored  to  prove  was  that,  on  such  an  occasion,  the 
protection  due  by  Venezuela  to  the  citizens  of  the  United 
States  and  their  private  property,  imposed  upon  the  president 
of  the  State  of  Apure  the  obligation  to  offer  in  sacrifice  him- 
self, his  officers  and  men,  and  above  all,  the  social  interests 
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represented  by  them.  Will  it  be  necessary  to  recall  tbat  in 
the  conflict  of  rights,  the  one  of  more  important  concern  and 
of  more  universal  order  and  more  evident  title,  or  in  other 
words,  the  stronger  one,  is  to  be  by  natural  reason  preferred 
to  the  less  important,  of  less  universal  order  and  less  evident 
title,  or  to  the  weaker  one,  and  that  the  social  or  public  right, 
in  other  terms,  the  right  of  the  state,  is  stronger  than  the 
individual,  private  right,  or  right  of  the  citizen?  Where  is, 
therefore,  the  fault  of  General  Garcia? 

"At  least  it  seems  just  to  recognize  that  General  Garcia's 
conduct  at  Apurito  did  not  violate  any  duty  of  Venezuela's 
toward  the  United  States.  The  right  and  duty  of  self-pres- 
ervation and  defense,  as  well  as  the  laws  of  war,  entitled  him 
to  continue  occupying  iu  that  emergency  the  steamer,  which  a 
combination  of  casual  circumstances  had  put  under  his  martial 
law.  His  duties  as  the  president  of  the  State  of  Apure  obliged 
him  to  act  so,  if  he  believed  it  necessary  to  protect  the  pos- 
session of  his  authority  attacked  and  the  welfare  of  the  com- 
munity confided  to  his  care.  The  legal  duties  of  persons  in 
the  position  of  General  Garcia  are  strict  and  imperative  j  if 
they  fail  to  do  all  that  they  are  required  by  the  circumstances 
to  do,  they  incur  solemn  responsibility,  legal  and  moral,  and 
everybody  can  value  the  importance  that  the  actual  occupancy 
of  the  steamer  ought  to  have  had  for  him,  were  it  only  to  pre- 
vent her  from  falling  into  the  enemy's  power.  The  defense  of 
the  party  attacked  is  always  just,  because  it  is  conformable  to 
moral  order,  and  gives  a  right  to  the  adequate  means  for  secur- 
ing that  end,  and  also  to  the  spontaneous  help  of  all  those  who 
are  in  a  condition  apt  to  furnish  him  assistance,  because  every 
man  is  bound  to  cooperate  to  the  preservation  of  the  others, 
and  from  this  obligation  springs  the  right  to  obtain  his  help. 
These  are  rules  of  natural  justice  imposing  obedience,  espe- 
cially with  respect  to  heads  of  government,  whose  loss  is  sup- 
posed ordinarily  to  produce  disorder  and  confusion  in  the  socie- 
ties governed  by  them. 

"It  is  true  that  the  very  right  of  defense,  notwithstaiwiiug 
its  perfect  accordance  with  natural  justice,  is,  however,  limited 
to  necessity.  But  General  Garcia  could  not  be  justly  charged 
with  having  exceeded  that  limit.  On  the  contrary,  by  his 
moderation  and  prudence,  he  seems  to  have  supplied  a  motive 
to  be  accused  of  want  of  courage  and  discipline.  His  action 
in  sending  to  shore  a  squad  as  soon  as  he  knew  tlie  impos- 
sibility of  casting  off  from  the  port,  does  not  prove  that  he  had 
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changed  his  condition  of  the  party  attacked  for  that  of  aggres- 
sor. Sometimes  the  true  aggressor  is  not  he  who  attacks  the 
first,  but  he  who  has  put  his  adversary  in  the  necessity  of 
attacking  to  defend  himself.    This  is  doctrine  of  natural  justice. 

"Even  admitting,  then,  the  general  rule  of  public  law  recog- 
nized in  the  message  of  the  executive^  General  Falcon,  pre- 
sented to  the  Venezuelan  Congress,  February  26, 1867,  that 
'it  is  the  central  poicer  that  represents  the  interests  of  the 
federation  in  the  great  society  of  nations,  to  which  it  alone 
is  amenable  for  all  the  acts  violating  the  principles  of  inter- 
national law  J  which  are  committed  by  any  state  whatever;^  even 
admitting  that,  according  to  that  rule  "the  United  States 
might  have  the  right  to  look  to  the  federal  government  of 
Venezuela  for  redress  for  wrongs  done  to  their  citizens  by  the 
authorities  of  any  State  of  the  Venezuelan  federation;^  yet  in 
the  case  of  Apurito,  the  United  States  seems  to  have  not  that 
right,  for  there  was  not  any  wrong  act  of  the  State  of  Apure 
for  which  Venezuela  could  be  amenable. 

"As  the  losses  of  life  and  property  which  occurred  at  Apurito 
were  the  natural  consequence  of  an  act  of  war,  in  which  the 
part  of  General  Garcia  was  purely  defensive,  and  the  aggres- 
sors were  not  oflBcers  or  troops  either  of  the  Government  of 
Venezuela  or  of  the  State  of  Apure,  but  of  apolitical  party  in 
a  state  of  rebellion  against  the  legal  authority  of  the  latter,  it 
is  evident  that  this  case  does  not  fall  either  in  the  division  of 
acts  of  public  oflBcers,  or  in  that  of  acts  of  private  citizens,  for 
which  governments  may,  under  certain  circumstances,  be  held 
internationally  responsible.  According  to  the  evidence  sub- 
mitted, this  is  clearly  a  case  of  losses  and  damages  suffered  by 
tbreign  citizens  in  times  of  internal  troubles  or  civil  wars.  Is 
Venezuela  amenable  in  such  a  casef 

"Eelying  upon  her  own  laws,  certainly  not.  Since  1854 
(6th  of  March)  her  Congress  had  enacted  a  law  to  the  effect  of 
defining  her  responsibility  in  such  cases: 

"  'Art.  Xo  foreigner  has  any  action  to  claim  of  the  gov- 
ernment of  the  republic,  by  way  of  indemnity  or  redress,  the 
damages  and  losses  that  their  interests  may  suffer  in  conse- 
quence of  political  commotions,  or  any  other  cause,  when  such 
damages  and  losses  shall  not  have  been  committed  by  lawful 
authority.^ 

"Some  passages  of  diplomatic  correspondence  have  been 
alleged  by  counsel  for  the  claimants,  in  proof  of  the  opinion 
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that  the  said  law  of  Venezuela  was  enacted  without  any  due 
sense  of  the  obligations  of  the  government  of  that  republic 
to  other  governments,  pursuant  to  public  law  and  to  treaties. 

"With  respect  to  treaties,  it  does  not  appear  that  Venezuela 
has  ever  recognized  in  her  treaties  with  European  or  Ameri- 
can nations  any  principle  contrary  to  the  one  enforced  in  the 
law  before  quoted;  at  least  in  that  of  1860  with  the  United 
States  she  did  not.  Far  from  it;  in  her  treaty  of  recognition 
and  amity  of  1845  with  Spain  both  parties  accepted  in  prin- 
ciple the  doctrine  of  the  Venezuelan  law  of  1854,  in  reciprocally 
declsuring  that  they  would  not  make  any  claim  for  damages  or 
losses  caused  by  the  war  (Art.  11),  and  the  same  doctrine  was 
afterward,  in  1858,  formally  admitted  in  the  treaties  with 
Sardinia,  and  with  the  former  Hanse  towns. 

"Pursuant,  now,  to  public  law,  are  governments  responsible, 
or  are  they  not,  for  the  losses  and  damages  resulting  from  such 
cause? 

"  ^This  question  has  been  discussed  at  length,  and  at  the 
end  solved  in  a  negative  sense. 

"  <To  admit  in  such  cases  the  responsibility  of  governments, 
that  is  to  say,  the  principle  of  indemnity,  would  be  to  create 
an  exorbitant  and  lamentable  privilege,  essentially  favorable 
to  powerful  states,  and  injurious  to  weak  nations,  and  to  estab- 
lish an  unjustifiable  inequality  betwixt  natives  and  aliens. 
On  the  other  hand,  by  sanctioning  the  doctrine  which  we  im- 
pugn, a  strong  though  not  direct  attempt  would  be  made 
against  one  of  the  constitutive  elements  of  the  independence  of 
nations,  that  of  territorial  jurisdiction;  such  is,  in  fact,  the 
real  scope,  the  true  meaning  of  that  so  frequent  resorting  to 
the  diplomatic  course  to  solve  questions  which,  by  their  nature 
and  the  circumstances  in  which  they  are  produced,  belong  to 
the  exclusive  province  of  the  ordinary  tribunals. 

"  'Summing  up  now  our  views  on  this  subject,  we  feel  com- 
pelled to  conclude: 

"<lst.  That  the  principle  of  indemnity  and  of  diplomatic 
intervention  in  favor  of  foreigners,  by  reason  of  damages  suf- 
fered in  cases  of  civil  war,  has  not  beeUj  and  is  noty  admitUd  by 
any  nation  of  Europe  or  America. 

"  '2d.  That  the  govemments  of  the  powerful  nations  exer- 
cising or  imposing  this  pretended  right  against  states,  rela- 
tively weak,  commit  an  abuse  of  potcer  and  force  that  nothing 
could  justify  J  and  as  contrary  to  their  own  legislations  as  to  in- 
ternational usages  and  to  political  conveniences.'    (Oalvo.) 

"  'A  nation  which  would  not  prevent  its  subjects  from  caus- 
ing damages  to  foreigners  would  engage  its  responsibility, 
because,  the  natives  being  under  its  authority,  it  must  look 
after  them  in  order  that  they  may  not  cause  damages  to  others. 
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But  such  negligence  does  not  render  a  nation  responsible  for  the 
acts  of  those  among  its  subjects  who  have  put  themselves  in  a  stat^ 
of  insurrection  and  have  broken  their  bonds  of  loyalty y  or  tcho 
are  no  longer  within  the  limits  of  its  territory.  Under  such  cir- 
camstances,  and  whatever  the  character  attributed  to  their 
acts  and  conduct  may  be,  those  citizens  cease  to  be  infarct  under 
the  jurisdiction  of  their  government,'^    (Rutherforth.) 

"  'States  are  not  bound  to  allow  indemnities  for  losses  and 
damages  suffered  by  aliens  or  natives  resulting  from  internal 
troubles  or  civil  war.'    ^Bluntschli.) 

"  < As  to  damages  suffered  in  case  of  war  or  revolution,  for- 
eigners have  no  right  to  be  indemnified  by  the  state  where 
they  reside;  that  would  be  to  demand  for  the  persons  residing 
in  another  country  advantages  which  the  natives  do  not  enjoy. 
When  a  person  establishes  himself  in  a  foreign  state,  he  is 
bound  to  bear  the  consequences.  The  claim  of  England  against 
Naples  and  Tuscany,  in  1848,  was  rejected,  and  not  only  that, 
but  the  Russian  Government,  having  been  invited  by  the  two 
Italian  states  to  act  as  umpire,  refused  the  arbitration  on  the 
ground  that  the  English  demand  seemed  to  it  so  groundless 
that  to  accept  the  part  of  umpire  would  have  been  to  admit 
doubts  which  did  not  exist.  Just  so  in  1851,  the  United  States 
refused  to  indemnify  the  Spaniards  murdered  by  the  mob  at 
New  Orleans,  and  did  not  grant  reparation  for  damages,  except 
to  the  Spanish  consul,  who  had  been  insulted,  and  who  on 
account  of  his  official  character  was  especially  placed  under 
the  protection  of  the  government.'    (Iletfter,  Note  G.) 

"The  aforesaid  opinions  are  entirely  in  accordance  with  the 
law  and  practice  observed  by  the  various  nations  of  Europe 
and  by  the  United  States  in  their  mutual  relations,  and  also 
with  the  Venezuelan  law  of  1854.  Certainly  not  with  the  rule 
that  they  have  pretended  to  imx)Ose  upon  the  other  American 
states  in  general,  that  aliens  are  more  entitled  to  protection 
and  have  right  to  greater  and  stronger  privileges  than  the 
natives  of  the  country  where  they  reside.  But  can  the  gen- 
eral principles  of  international  law  be  changed  according  as  to 
the  places  where  they  are  to  be  applied!  Can  they  be  de- 
prived in  South  America  of  the  virtual  justice  which  they 
possess  in  Europe  and  North  America!  Is  the  principle  of 
exception  just!    To  these  questions  Oalvo  answers  as  follows: 

"  *  This  principle  is  intrinsically  contrary  to  the  law  of  the 
equality  of  nations  and  most  disastrous  in  its  practical  conse- 
quences. In  its  absolute  claim  against  the  American  states,  it 
is  not  only  noxious  to  the  maintenance  of  relations  of  good  har- 
mony, but  it  is,  above  all,  highly  unjust,  inasmuch  as  the  Euro- 
pean governments  do  not  adopt  it  as  the  invariable  rule  of 
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condact  among  themselves.  •  Every  law,  in  order  to  become 
acceptable  and  respectable,  ought  torestonthe  basisof  equality, 
to  protect  the  weak  as  well  as  the  strong;  to  defend  the  rights 
and  interests  of  each  one  without  discriminatiou ;  in  one  word, 
to  weigh  equitably  upon  all.  The  moral  bonds  which  unite  the 
peoples  are  of  the  same  order,  and  imply  an  absolute  character 
of  solidarity.  A  state,  therefore,  could  not  claim  among  the 
other  states  a  privileged  situation  which  it  would  not  be  ready 
to  grant  them  at  its  turn,  nor  claim  for  its  subjects  advantages 
superior  to  that  which  constitutes  the  common  law  of  the  inhab- 
itants of  the  country.' 

"AndBluntschli: 

'< '  The  maritime  powers  that  have  acted  otherwise  and  forced 
the  smaller  states  to  allow  indemnities  have  taken  advantage 
of  the  superiority  of  their  forces.' 

"And  Fiore: 

"*  Protection  is  illicit  and  unjustifiable  where  it  has  for  its 
purpose  to  secure  in  favor  of  the  citizens  residing  abroad  a 
privileged  position. 

"  ^  Strong  and  powerful  governments  must  not  take  advan- 
tage of  their  superiority  and  exaggerate  the  duty  of  protection 
by  exercising  pressure  upon  weak  governments,  in  order  to 
compel  them  to  favor  their  citizens  and  exempt  them  from  cer- 
tain obligations,  or  grant  them  privileges  of  any  nature  what 
ever.' 

"And  Gushing: 

"  ^As  to  the  exceptions  to  the  general  rule,  they  have  grown 
up  chiefly  in  Spanish  America  in  consequence  of  the  unsettled 
condition  of  the  new  American  republics.  Great  Britain, 
France,  and  the  United  States  have  each  occasionally  assumed, 
in  behalf  of  their  subjects  or  citizens  in  those  countries,  rights 
of  interference,  which  neither  of  us  would  tolerate  at  home;  in 
some  cases  from  necessity,  in  others  with  very  questionable 
discretion  or  justification,  so  as  greatly  to  aggravate  the  evils 
of  misgovemment  therein,  as  will  plainly  appear  on  a  careful 
study  of  the  internal  condition  of  the  Spanish  American  Ee- 
publics. 

"  *  It  seems  to  me  that  considerations  of  expediency  concur 
with  all  sound  ideas  of  public  law  to  indicate  the  propriety  of 
a  return  to  more  reserve  in  all  this  matter,  as  between  the  Span- 
ish American  republics  and  the  United  States;  that  is,  to  ab- 
stain from  applying  to  them  any  rule  of  public  laic  which  we  do 
not  admit  to  have  applied  to  ns  ;  to  do  only  as  ice  would  be  done 
by  ;  and  to  consult  their  well-being  and  cultivate  their  friendship 
by  adhering  to  the  impartial  assertion,  whether  in  claim  or  in 
rejection  of  clmm,  of  the  established  rules  of  the  international 
jurisprudence  of  Christendom.'' 
5627— Vol.  3 53 
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"  In  view  of  so  numerous  and  creditable  opinions,  the  con- 
clusion that  the  principle  of  the  nonresponsihility  of  states  far 
the  losses  and  damages  suffered  by  foreigners  in  times  of  internal 
trouble  or  civil  tears,  is  the  true  principle  of  international  law, 
applicable  to  Venezuela  in  the  case  of  the  Apurito  conflict, 
seems  wholly  warranted  by  truth  and  justice.  International 
relations  can  not  properly  exist  but  between  sovereign  and  sov- 
ereign; that  is,  between  individuals  of  the  same  species,  equal 
in  independence.  Before  the  law  of  nations  all  nations  are 
equal,  and  if  the  wish  of  the  powerful  ones  to  cultivate  rela- 
tions of  justice  with  the  weak  is  sincere,  and  if  the  time  and 
thought  and  labor  which  they  devote  to  foster  relations  of 
friendship  and  commerce  with  them  is  with  a  view  to  valuable 
returns,  they  must  behave  toward  them  as  they  behave  toward 
each  other. 

"  Summarizing,  with  regard  to  all  the  points  of  view  from 
which  this  case  has  been  considered,  the  claimants  have  failed 
to  establish  their  right  to  be  indemnified  for  the  alleged  losses 
and  damages  suffered  by  them  in  consequence  of  that  regret- 
table conflict;  and  while  this  inference  is  true,  in  general,  as 
to  all  of  them,  it  seems  to  be  so  still  more,  in  particular,  with 
respect  to  Ralph  Rawdon,  as  representative  of '  The  Orinoco 
Steam  Navigation  Company.' 

"  Firstly,  because  the  tarrying  of  the  steamer  at  Apurito,  on 
her  way  to  Nutrias,  which  may  be  regarded  as  the  proximate 
cause  of  the  said  conflict,  was  in  the  interest  of  the  company. 

"  Secondly,  because  according  to  the  charter  of  the  company 
'  the  officers  and  troops  of  the  government  and  articles  of  cargo 
of  whatever  kind  they  may  be,  belonging  to  the  government, 
shall  likewise  be  transported  in  said  steamers  at  reasonable 
prices  for  passage  and  freight,  to  be  agreed  upon  with  the  com- 
petent authorities.'  Whatever  the  influence  of  the  presence  of 
General  Garcia  and  his  officers  and  troops  on  board  may  have 
been  in  bringing  about  the  conflict,  this  was  a  peril  to  which 
the  company  had  voluntarily  subjected  itself,  as  per  article  10 
of  its  charter.  As  to  the  doubt,  whether  such  obligation  was 
extendible  or  not  to  the  transportation  of  officers  and  troops 
belonging  to  the  governments  of  the  States,  the  fact  of  Cap- 
tain Hammer  having  agreed  with  General  Garcia  upon  his 
passage  and  that  of  his  officers  and  men  on  terms  conform- 
able to  said  obligation,  seems  to  have  resolved  it  in  favor  of 
Venezuela.  If  it  is  not  so,  that  question  should  have  been 
determined  by  the  authorities  and  according  to  the  laws  of 
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Venezuela,  in  compliance  with  article  12  of  the  said  charter, 
and  should  have  never  been  the  subject  of  an  international 
claim. 

"  Consequently,  I  am  of  the  opinion  that  these  four  claims 
of  Amelia  de  Brissot,  Ealph  Kawdon,  Joseph  Stackpole,  and 
Narcisa  de  Hammer,  should  be  decided  against  the  claimants. 

"  In  deference,  however,  to  the  judgment  of  my  colleagues, 
I  will  sign  an  allowance  for  $5,000  each  in  cases  No.  28  and 
No.  29,  in  addition  to  the  amounts  the  claimants  have  already 
received  therein." 

** Mr.  Little:  *  ♦  •  The  evidence  does 
Opinion  of  Mr.  little,  notshow  nor  history  chronicle  that  there  was 
a  state  of  war  in  Venezuela  at  the  time  of  this 
disaster.  The  occurrence  can  not  be  viewed,  therefore,  from 
that  standpoint.  The  ultimate  responsibility  of  Venezuela  for 
these  wrongs  is  in  nowise  dependent  upon  her  form  of  govern- 
ment, OP  the  domestic  distribution  of  her  powers.  For  redress 
of  injuries  done  her  citizens,  the  United  States  must  look  to 
Venezuela,  and  not  to  any  of  her  political  subdivisions. 

^< The  question,  then,  is:  Wherein  and  how  was  Venezuela 
derelict  in  duty,  if  at  all,  in  respect  of  this  tragedy!  The 
theory  that  General  Garcia  unlawfully  or  unwarrantably 
boarded  the  Apure  with  his  troops,  took  military  control  of  the 
boat,  precipitated  the  attack  at  Apurito,  and  held  the  noncom- 
batants  on  the  vessel  in  the  fight,  is  not  only  not  supported  by 
the  evidence,  but  against  its  decided  weight.  If  these  claims 
depended  upon  the  establishment  of  anything  like  such  a 
state  of  fact  they  would  have  to  be  dismissed,  for  the  facts 
and  circumstances  point  quite  to  the  contrary. 

"Garcia's  embarkation  was  lawful  and  without  coercion. 
The  attack  at  Apurito  was  a  surprise  to  him  as  much  as  to  the 
master  of  the  vessel.  The  simple  truth  seems  to  be  that  he 
disembarked  his  little  squad  of  militia  in  the  dark  in  an  am- 
buscade of  conspirators  to  hunt  down  and  suppress  whom, 
not  improbably,  he  had  started,  and  got  this  far  on  his  trip  up 
the  river,  tliough  he  is  spoken  of  as  being  on  a  tour  of  obser- 
vation. They  bided  their  time,  waited  till  the  vessel  was 
fastened,  to  prevent  his  escape,  and  then,  on  the  appearance  of 
his  force,  opened  fire.  The  confusion  and  demoralization  of  his 
troops  under  the  circumstances  is  not  strange,  or  attributable 
to  any  fault  of  his.  The  criminals  were  the  conspirators  upon 
the  shore. 
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"  Venezuela's  respqusibility  and  liability  in  the  matter  are 
to  be  determined  and  measured  by  her  conduct  in  ascertain- 
ing and  bringing  to  justice  the  guilty  parties.  If  she  did  all 
that  could  reasonably  be  required  in  that  behalf,  she  is  to  be 
held  blameless;  otherwise  not.  Without  entering  upon  a  dis- 
cussion of  the  investigation  instituted  and  conducted  by  her, 
it  seems  there  was  fault  in  not  causing  the  leaders,  at  least,  of 
this  lawless  band  to  be  arrested.  It  was  notorious  who  they 
were.  It  does  not  seem  that  any  attempt  was  made  before  any 
local  authority  to  bring  them  or  any  of  the  band  to  justice. 
Had  there  been  a  well-directed  effort  of  that  kind,  or  had  the 
government's  investigation  disclosed  their  innocence,  and 
failed  to  discover  those  actually  guilty,  its  responsibility 
would  perhaps  have  ended,  assuming  the  investigation,  as  I 
do,  was  a  fair  and  just  one. 

"  But  neither  of  these  things  appears  to  have  occurred.  It 
is  true  the  evidence  is  not  full  and  clear  on  this  point.  There 
is  consequently  some  doubt  about  it.  On  the  whole,  however, 
considering  the  heinous  character  of  the  oflfense,  it  may  fairly 
be  said  that  Venezuela  here  fell  short  of  her  entire  duty.  And 
such  may  perhaps  be  inferred  to  have  been  the  view,  from 
acts  and  declarations,  of  her  executive  and  Congress.  But 
her  failure  was  not  flagrant,  and  the  allowance  should  be 
tempered  with  the  doubt. 

*'The  damage  to  the  vessel  was  not  great.  The  consequen- 
tial damages  claimed  by  the  company  are  not  satisfactorily 
shown,  if  indeed  they  are  not  too  remote.  It  is  difficult  to 
believe  that  this  company,  which  had  endured  the  storms  of 
civil  war  for  fifteen  years  after  its  formation  and  entrance  on 
business,  was  driven  from  the  Orinoco  by  this  one  calamity, 
tragic  and  appalling  as  it  was.  Stackpole's  injury  was  not 
disabling  or  severe. 

"The  allowances  should  not,  however,  in  such  a  case,  be 
confined  to  actual  losses.  The  violated  majesty  of  the  law  and 
regard  for  human  life  should  have  consideration.  Remem- 
bering that  the  sum  of  $12,000  has  already  been  paid  the 
widows  to  whom  we  can  grant  no  relief,  and  who,  of  course, 
were  the  greatest  sufferers,  we  have  concluded  to  allow  $5,000 
without  interest  in  each  of  the  two  cases  in  addition  to  what 
has  already  been  received.  The  entry  may  therefore  be  for 
$20,000  in  case  No.  28,  and  $7,250  in  case  No.  29,  less  what  has 
been  received  under  the  former  treaty.^ 
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"Mr.  Findlay:  •  *  *  After  reading  the 
^*"**"ia  record  and careftilly  considering  thearguments, 

which  have  been  very  full  and  exhaustive,  on 
both  sides,  it  does  not  seem  to  me  that  any  case  has  been  made 
out  against  Venezuela,  except  that  she  did  not  go  as  far  as  she 
ought  in  bringing  the  offenders  to  justice.  She  surely  had  no 
means  of  knowing  or  anticipating  such  a  murderous  outbreak 
as  that  which  occurred  at  Apurito.  As  I  understand  the  testi- 
mony, General  Garcia  and  his  detatchment  of  troops  on  board 
the  Apure  were  entirely  unprepared  to  meet  the  assault;  and 
whatever  may  have  been  their  expectations  as  to  trouble  some- 
where on  the  rout-e,  certainly  do  not  appear  to  have  appre- 
hended any  difficulty  at  this  particular  point.  The  attack  was 
in  the  nature  of  an  ambuscade  and  complete  surprise.  It 
would  be  wholly  unwarranted,  therefore,  to  hold  Venezuela 
responsible  for  not  anticipating  and  preventing  an  outbreak, 
of  which  the  persons  most  interested  in  knowing  and  the  very 
actors  on  the  spot  had  no  knowledge.  A  state,  however,  is 
liable  for  wrongs  inflicted  upon  the  citizens  of  another  state  in 
any  case  where  the  offender  is  permitted  to  go  at  large  without 
being  called  to  account  or  punished  for  his  offense,  or  some 
honest  endeavor  made  for  his  arrest  and  punishment. 

"  I  can  not  accept  the  theory  of  war  as  affording  an  excuse 
for  Venezuela  in  this  case.  Of  course,  if  war  existed,  it  would 
not  be  worth  while  to  inquire  further,  for  in  such  a  state  there  is 
but  one  law  recognized,  and  that  is  the  law  of  force,  meliorated 
and  modified  somewhat  in  actual  practice  by  the  more  refined 
and  humaner  instincts  of  modern  times;  but  still,  in  its  ugliest 
moods,  the  assertion  of  a  power  which  recognizes  no  right 
superior  to  the  doing  and  the  appropriating  of  whatever  is 
necessary  to  success.  Had  such  a  condition  of  belligerency 
existed,  it  could  not  be  claimed  that  the  attack  upon  the  ApurCj 
having  on  board  a  battalion  of  the  enemy,  was  not  justified  by 
the  laws  of  war,  although  civilian  passengers  happened  to  be 
on  board  at  the  same  time,  and  the  assault  partook  of  the 
nature  of  an  ambuscade,  and  was  made  under  cover  of  the 
night;  but  where  is  the  evidence  that  a  state  of  war  existed? 

"As  I  read  the  record.  General  Garcia,  then  president  of 
Apure,  started  out  from  San  Fernando  with  a  small  body  of 
troops  on  a  tour  of  observation.  He  only  had  fifty  men  in  all, 
and  with  such  a  force  it  is  apparent  that  the  resistance  which 
he  expected  to  overcome,  whatever  it  was,  could  not  have  been 
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very  formidable.  It  appears  that  he  took  small  boats  with 
him,  and  that  would  indicate  an  intention  to  explore  some 
waters,  tributaries  to  the  Orinoco,  which  were  not  navigable 
by  the  steamer.  The  record  is  not  clear,  however,  as  to  the 
object  of  his  expedition,  but  as  I  understand  it,  fails  entirely 
to  disclose  any  evidence  of  a  state  of  war,  such  as  could  be 
accepted  as  an  excuse  for  the  attack  which  ensued.  It  was 
urged  in  argument  that  the  conditions  were  somewhat  similar 
to  those  the  United  States  was  confronted  with  by  the  insur- 
rection in  the  Southern  States;  but  there  is  a  wide  difference 
between  the  cases.  The  South,  as  it  was  called,  was  a  recog- 
nized belligerent  de  facto  government,  beyond  the  jurisdiction 
and  control  of  the  United  States  for  the  time  being,  and  for 
this  reason  the  United  States  could  not  be  held  responsible  to 
foreign  powers  for  acts  done  by  the  Confederates;  but  in  this 
case  Zamora  occupied  no  such  status,  and  besides  Apure,  in 
my  opinion,  can  not,  with  respect  to  Zamora,  be  placed  in  the 
same  relation  as  the  United  States  with  the  Southern  Confed- 
eracy. The  constitution  of  the  United  States  of  Venezuela, 
adopted  in  1864,  has  been  quoted  by  Commissioner  Andrade 
for  the  purpose  of  showing  that  Venezuela  was  really  com- 
posed at  this  time  of  a  number  of  separate  independent  States, 
each  autonomous  and  supreme  as  to  all  matters  of  internal 
jurisdiction,  and  only  related  to  a  common  federal  head, 
through  the  fiscal  and  war  departments. 

**  He  says  in  the  very  learned  and  elaborate  opinion  which 
he  has  filed,  that  Apure  was,  in  effect,  a  sovereign  independent 
State,  although  an  integral  part  of  a  body  composed  of  several 
other  States,  equally  sovereign  and  independent,  called  the 
United  States  of  Venezuela,  governed  by  a  central  adminis- 
tration, which  was  limited,  however,  to  the  power  of  making 
war  and  to  the  collection  of  revenues  necessary  for  this  pur- 
pose and  the  general  welfare,  and  that  under  this  decentralized 
system  which  was  created  in  fact  as  the  result  of  the  long  con- 
tention between  the  unionists  and  their  antagonists  for  the 
express  purpose  of  embodying  and  giving  effect  to  the  federal, 
as  opposed  to  the  national,  idea  of  government,  Apure  was 
responsible  for  whatever  was  done  by  her  authority,  and 
Venezuela  must  be  exonerated.  To  this  notion  of  Venezuela 
and  her  exterior  responsibility,  I  can  not  give  an  assent  for  a 
moment.  Not  only  do  I  regard  the  question  as  closed  by  the 
principles  laid  down  in  the  case  of  the  Caroline^  but  if  it  was 
to  be  deemed  as  res  nova^  I  should  have  no  diflQculty  whatever 
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in  boldiug  that  whatever  may  be  the  relatious  inter  sese 
between  the  constituent  parts  of  a  federative  body,  admitted 
as  such  into  the  family  of  nations,  they  can  play  no  part  in 
determining  the  liability  of  the  body  by  its  own  distinctive 
name  to  other  nations  for  wrongs  inflicted  by  any  of  the  parts 
or  within  the  domestic  jurisdiction  of  the  same. 

'^Apare  has  no  flag  recognized  among  the  national  flags  of 
the  world;  she  has  no  power  to  make  war  on  other  nations; 
she  can  make  no  treaties,  and  she  can  break  none;  and  as  far 
as  her  relations  with  foreign  powers  are  concerned  her  exist- 
ence is  completely  veiled  in  the  sovereignty  of  the  United 
States  of  Venezuela,  which,  by  the  necessity  of  the  status, 
must  be  responsible  in  any  proper  case  for  whatever  is  done 
within  the  limits  of  its  jurisdiction.  Conceding,  then,  that 
Zamora  was  in  revolt  against  Apure,  and  the  insurrection  had 
swollen  to  such  a  head  as  to  relieve  the  parent  state  from  re- 
sponsibility, still,  in  my  opinion,  other  things  being  equal, 
Venezuela  could  not  be  excused  because  Apure  was  not  liable, 
but  only  because  she  was  not  responsible  herself.  There  are 
nine  States  in  Venezuela,  and  if  the  doctrine  of  the  learned 
commissioner  is  accepted,  instead  of  looking  to  one  responsi- 
ble head  for  redress  for  international  wrongs,  the  state  seeking 
a  remedy  would  have  to  look  to  these  difterent  sovereignties, 
according  to  the  particular  jurisdiction  within  which  the 
offense  may  happen  to  have  been  committed.  As  these  mat- 
ters are  usually  attended  to  by  the  diplomatic  representatives 
accredited  to  the  country,  in  what  capacity  would  the  minister 
of  the  United  States  to  Venezuela  address  the  government  of 
Apure,  for  instance! 

"How  would  the  State  Department  conduct  the  correspond- 
ence H  And  if  redresii  were  refused,  against  whom  would  re- 
prisals be  taken  or  war  declared,  in  any  case  of  suflBcient 
magnitude  to  justify  such  extreme  measures!  Could  the  rest 
of  Venezuela  be  at  peace  while  Apure  was  engaged  in  war 
with  a  foreign  power  asserting  the  rights  of  its  citizens! 
These  questions  answer  themselves,  and  I  can  never  assent, 
therefore,  to  the  doctrine  that  as  between  the  members  of  the 
family  of  nations  any  third  party  can  be  recognized  and 
treated  as  responsible  for  an  international  offense,  simply  by 
reason  of  internal  relations  to  some  federal  head.'' 

Atnelia  de  BrUsoty  No.  27,  Ralph  Rawdofij  No.  28,  Joseph  Stackpole  No.  29, 
and  Narcisa  de  Hammer ^  No.  30,  v.  Veneznelay  United  States  and  Venezuelan 
Claims  Commission,  conveution  of  December  5,  1885. 
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2.  Persons  ENaAaED  In  Insurrection  or  Revolution. 

"Captain  George  Hughes  was  master  of  the 

ticmitti     ^'  -^^^^^^^  ^^^S  John,  owned  by  Aaron  Legget, 

of  New  York,  and  employed  in  a  lawful  trade 

between  the  United  States  and  Mexico.    In  the  month  of  July 

1832,  while  the  brig  was  proceeding  up  the  river ,  upon 

a  voyage  in  every  respect  legal,  she  was  boarded  by  a  large 
body  of  Mexican  soldiers,  then  in  possession  of  a  steamer  also 
the  property  of  Legget,  but  which  had  been  forcibly  seized  by 
a  portion  of  the  troops  under  the  command  of  Santa  Anna  to 
aid  in  effecting  the  revolution  then  in  progress.  Captain 
Hughes  was  treated  with  extreme  cruelty  by  the  soldiers,  and 
after  being  severely  beaten  and  wounded  was  taken  on  board 
the  steamer  and  carried  to  Tabasco  as  a  prisoner,  where  he 
was  confined  in  prison  several  weeks.  He  was  finally  released 
through  the  interposition  of  the  commander  of  the  American 
schooner  Shark  and  embarked  on  board  that  vessel  for  the 
United  States,  and  died  on  the  passage.  There  is  good  reason 
to  believe  that  the  death  of  Captain  Hughes  was  caused  by  the 
wounds  which  he  received  when  his  vessel  was  boarded  and 
the  hardships  and  privations  to  which  he  was  exposed  during 
his  imprisonment.  The  soldiers,  in  addition  to  the  violence 
committed  upon  the  person  of  Captain  Hughes,  plundered  the 
vessel  of  a  considerable  amount  of  property  which  belonged 
to  him. 

^<  The  attack  upon  the  vessel  and  the  subsequent  harsh  and 
cruel  treatment  of  Captain  Hughes  appear  to  have  been  with- 
out excuse,  or  even  a  pretext.  It  was  the  mere  wanton  exer- 
cise of  force  without  any  other  object  than  the  gratification  of 
the  most  malignant  passions.  The  wrongs  were  committed 
under  such  circumstances  as  clearly  made  the  Government  of 
Mexico  responsible  for  a  just  indemnity." 

Memorial  of  Mary  Hughes,  adminisiratinx  of  George  Hughes:  Opinion  of 
Messrs.  Evans,  Smith,  and  Paine,  commissioners,  February  18,  1850,  under 
the  act  of  Congress  of  March  3,  1849. 

"The  claimant  presents"  a  claim  "for  loss 
^"'"^^^^ti^t^^*^^'*  of  goods  in  the  hands  of  an  agent  in  the  inte- 
rior of  Mexico.  It  appears  from  a  deposition 
of  the  agent  that  the  goods  were  pillaged  by  a  party  of  soldiers 
who  were  engaged  in  an  insurrectionary  movement  against  the 
government.    The  outbreak  appears  to  have  been  sudden  and 
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was  very  soon  quelled  by  the  government  troops,  but  before  it 
was  suppressed  some  acts  of  violence  and  pillage  were  com- 
mitted, among  which  was  that  by  which  the  claimant's  goods 
were  lost.  In  the  opinion  of  the  board,  Mexico  was  not  respon- 
sible for  the  loss,  and  the  claim  is  therefore  disallowed." 

Menm-ial  of  Daniel  N.  Pope:  Opinion  of  Messrs.  Evans,  Smith,  and 
Paine,  commissioners,  April  7,  1851;  act  of  Congress  of  March  3, 1849. 

This  was  a  claim  against  the  Mexican  Gov- 
''^ZB^^tl^  ernment  for  losses  caused  by  the  burning  of 
Zacualtipan,  April  7, 1859.  Two  days  before, 
the  town  had  been  taken  possession  of  by  the  Liberal  forces 
and  the  assault  upon  it  was  under  the  command  of  Don  Filipe 
Blanco.  The  claimant's  house,  in  which  his  goods  were  stored, 
was  burned,  being  right  between  the  contending  forces  and 
exposed  to  the  fire  of  both.  The  commission,  Mr.  Wadsworth 
delivering  the  opinion,  said  that  it  seemed  to  be  a  loss  in  the 
ordinary  course  of  war,  which  would  not  give  rise  to  a  claim, 
as  was  held  by  Mr.  Marcy  and  Lord  Palmerston  in  the  case  of 
the  bombardment  of  Greytown.  They  also  rejected  the  claim 
on  the  ground  that  Filipe  Blanco's  forces,  which  did  the  attack- 
ing, were  not  the  authorities  of  Mexico  in  1859,  since  they  be- 
longed to  the  government  of  Miramon,  which  was  not  the  de 
fdcio  government  of  Mexico  at  the  time  (as  decided  in  CucuUa's 
case,  No.  779),  as  on  that  day  the  United  States,  through  its 
minister,  Mr.  McLane,  recognized  the  government  under  the 
constitution  of  1857  with  President  Juarez  at  its  head.  Con- 
cluding his  opinion,  Mr.  Wadsworth  said: 

"There  could  be  but  one  sovereign  power  in  the  same  politi- 
cal community  at  the  same  time.  The  United  States  having 
determined  for  itself,  and  according  to  the  well-sustained  fact, 
in  what  Mexican  authorities  this  sovereignty  resided,  and  main- 
taining to  this  day  political  and  amicable  relations  with  it  as 
the  only  government  in  Mexico,  can  not  now  claim  that  another 
government  existed  in  that  country.  If  such  inconsistent  po- 
sitions moreover  were  allowable,  we  have  decided  that  the 
Zuloaga  and  Miramon  pretensions  in  Mexico  never  reached  the 
sovereignty  nor  constituted  the  government  de  facto;  their 
movement  being  always  only  an  attempt  to  displace  the  con- 
stitutional government,  which  ultimately  and  signally  failed. 
(See  opinion  in  Cuculla's  case.)  The  claim  is  accordingly  dis- 
missed." 

ChrUtian  Herman  Schults  v.  Mexico,  No.  415,  July  26,  1871,  convention  of 
July  4,  1868,  MS.  Op.  1. 543. 
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In  1866  General  Canales,  having  made  him.- 
iaaoti)Tuebwr  ^^^  governor  of  the  State  of  Tamaulipas,  lev- 
ied, at  a  moment  of  great  confusion,  a  forced 
loan,  which  was  ** raised'^  *'in  the  shape  of  a  pillage,"  in  which 
Eafael  M.  Miller,  a  citizen  of  the  United  States,  temporarily 
settled  at  Matamoras,  "lost  a  certain  amonnt  of  merchandise" 
for  which  he  claimed  the  value.  His  claim  was  resisted  on  the 
ground,  among  others,  that  his  loss  was  the  consequence  of 
his  exposure  to  the  **  fortunes  of  war,"  and  that  the  officer  who 
exacted  the  "forced  loan"  or  pillaged  the  town  was  not  a  Mex- 
ican authority.    The  following  decision  was  rendered: 

"As  to  fortunes  of  war,  I  can  not  discern  any.  There  was 
at  this  time  an  unfortunately  rapid  succession  of  different 
parties  in  power,  more  or  less  connected  with  violence,  and  it 
would  have  been  impossible  for  an  individual  to  adhere  form- 
ally to  one  or  the  other  party,  nay  even  to  know  who  was  the 
legitimate  ruler.  The  great  principle  settled  long  ago  in  Eng- 
land regarding  governments  de  facto  and  de  jure^  concerning 
the  individual  citizen  or  inhabitant,  comes  here  into  play.  The 
state  or  civil  society  or  government,  or  whatever  it  be  called,  is 
a  continuity,  and  succeeding  administrations,  or  officers  or 
rulers,  receive  and  transmit  the  obligations  of  the  preceding 
one.  The  regent  of  Fiance,  succeeding  Louis  XIV.,  was  very 
desirous  of  making  the  euormous  debts  contracted  by  the  lat- 
ter personal  and  ending  with  the  King's  death,  but  he  could  not 
succeed,  and  Louis  XVIII.  still  paid  a  pension  to  the  sister  of 
Eobespierre,  granted  to  her  by  the  convention  representing 
France  then  as  Louis  XVIII.  represented  France  later.  Who 
can  decide  whether  the  military  officers  exacting  the  forced 
loan  were  officers  of  the  Mexican  Government,  and  what  or 
who  was  at  the  time  the  government!  A  consideration 
strengthened  by  the  fact  that  Canales  was  received  some  time 
after  by  the  government,  which,  as  it  might  be  urged,  thus 
adopted  his  obligations,  for  no  one  will  deny  that  there  was  an 
obligation  to  repay  a  foreigner  the  value  of  the  property  taken 
away  by  violence.  I  think  that  Miller  is  entitled  to  an  award. 
This  is  very  different,  be  it  observed  by  the  way,  from  claims 
which  may  be  urged  in  consequence  of  wrongs  sustained  in  a 
territorial  civil  war,  or  a  civil  war  carried  on  by  two  parties, 
acknowledging  each  other,  so  far  as  military  humanity  goes, 
as  belligerents.^ 

Lieber,  umpire,  August  2,  1871,  Eafael  M,  Miller  v.  Mexico,  No.  490,  con- 
vention of  July  4,  1868,  MS.  Op.  I.  599. 

"Was  the  injury  done   by  authorities  of 

Egondorff'i  Case:  Mexico!    The  soldiers  of  the  republic  fought, 

Opinion  of  Dr.  lie- ^^  seems,  a  regular  street  baltle  within  the 

town  of  Matamoras.    They  were  not  soldiers 

of  the  republic  fighting  against  other  Mexican  soldiers,  having 
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joined  an  enemy,  as  might  have  been  the  case  when  soldiers  of 
the  republic  fought  against  the  French  and  those  Mexicans 
who  had  joined  the  usurper  Maximilian.  Both  parties  were 
*  liberals,'  and  one  party,  at  least,  must  needs  have  represented 
the  republic;  nay,  for  the  private  individual,  dwelling  in  Mata- 
moras,  both  were  Mexican  authorities.  The  commodities  in 
the  house  in  which  Eigendorff,  together  with  a  certain  Baer, 
carried  on  his  business,  were  destroyed  or  damaged  by  the  fight. 
The  soldiers — we  do  not  learn  even  whether  those  of -Cortina,  or 
the  opposite  party,  or  both — used  it  as  a  place  of  defense,  and 
robbed  a  large  i)ortion  of  the  merchandise.  In  both  the  mean- 
ings of  injury  to  person  or  property  by  the  authorities  of  Mex- 
ico Eigendorff  suffered;  that  is  to  say,  whether  by  direct 
action,  the  robbing  of  the  goods,  or  by  indirect  action,  the 
fighting  against  one  another  and  thereby  injuring  the  house 
and  the  merchandise  contained  in  it." 

Lieber,  umpire,  November  7,  1871,  Franz  Eigendorff  v.  Mexico^  No.  581, 
convention  of  Jnly  4,  1868,  MS.  Op.  II.  255.  An  award  was  made  in  favor 
of  the  claimant  for  $5,581.85. 

"The  claim  is  grounded  upon  the  charge 
vesseron's  Case:  that  ou  the  23rd  of  September  1866  the  store 
.  S^'^fnfton^'  belonging  to  J.  B.  Vesseron  in  the  city  of 
Matamoras  was  robbed  of  property  to  a  con- 
siderable amount  by  Mexican  armed  soldiers  belonging  to  the 
Government  of  Mexico,  and  it  is  alleged  that  this  government 
is  consequently  responsible  for  the  losses  suffered  by  J.  B. 
Vesseron.  After  a  careful  examination  of  the  voluminous 
papers  connected  with  this  case  and  with  that  of  '  Raphael  M. 
Miller  v.  Mexico,^  No.  490,  the  umpire  has  come  to  the  follow- 
ing conclusions: 

"  It  appears  that  at  the  time  in  question  there  was  a  conflict 
between  two  portions  of  the  Mexican  forces  in  Matamoras, 
both  of  which  claimed  to  be  recognizing  and  supporting  the 
Mexican  Government.  The  umpire,  however,  is  of  opinion 
that  one  of  the  two  parties  must  have  been  in  rebellion.  It  is 
not  made  clear  to  which  party  the  armed  soldiers  who  robbed 
Vesseron's  store  belonged,  whether  to  that  of  Ganales  or  to 
that  of  Hinojosa.  That  the  store  was  robbed  is  evident.  But 
it  is  nowhere  proved  that  these  soldiers  were  under  the  com- 
mand of  an  officer  or  that  there  was  an  officer  present,  or,  in- 
deed, that  they  were  anything  more  than  marauders  and  plun- 
derers, taking  advantage  of  the  disturbance  which  was  going 
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on.  The  absence  of  any  such  proof  strongly  leads  to  the  in- 
ference that  there  was  no  officer  in  command  of  those  soldiers 
or  present  during  the  pillage;  and  as  it  appears  that  a  fight 
was  goipg  on  in  another  part  of  the  town,  it  was  probably  out 
of  the  power  of  either  of  the  commanders  of  the  contending 
forces  to  put  a  stop  to  the  plundering  of  Vesseron's  store.  As 
a  matter  of  generosity  and  right  feeling  the  Mexican  Govern- 
ment might  and  perhaps  ought  to  grant  compensation  for 
losses  suffered  by  robberies  committed  by  its  own  armed  sol- 
diers; but  the  umpire  is  of  opinion  that  the  commission  acting 
under  the  convention  of  July  4, 1868,  can  not  hold  the  Mexican 
Government  responsible  for  losses  occasioned  by  plundering 
soldiers,  nor  consider  them  as  arising  from  injuries  to  person 
or  property  by  authorities  of  the  Mexican  Republic.  The 
umpire  therefore  awards  that  the  above-mentioned  claims  be 
disallowed.'' 

Thornton,  umpire,  March  ?0,  1875,  H,  B.  Veaseron  v.  Mexico,  No.  525, 
convention  of  July  4, 1868,  MS.  Op.  IV.  613. 

In  the  cAse  of  Franhlin  Cummings  y.  Mexico^ 
Cammings's  Case.  ^o.  963,  before  the  commission  under  the  con- 
vention of  July  4, 1868,  a  claim  was  made  for 
the  value  of  certain  goods  destroyed  in  the-  store  of  one 
Erhard,  in  Matamoras,  during  the  siege  of  the  town  by  Oar- 
vajal.    Mr.  Zamacona,  the  Mexican  commissioner,  objected  to 
the  claim  on  the  ground  (1)  that  the  acts  complained  of  were 
committed  by  a  "revolutionary''  officer,  and  (2)  that  the  claim 
was  **  incompatible  with  the  generally  received  principles  of 
international  law,"  which  had  "just  received  further  confirma- 
tion in  the  projected  law  submitted  by  Mr.  Lawrence,  fixing 
the  rules  for  the  admission  of  claims  for  injuries  experienced 
during  the  civil  war  in  this  republic"  [the  United  States]. 
Mr.  Wadsworth,  the  American  commissioner,  said : 

"  I  hold  the  Mexican  Government  responsible  for  the  violent 
destruction  of  property  at  Matamoras  by  Carvajal  in  this  case, 
because  tbat  government  has  never  made  any  reasonable  efforts 
to  suppress  the  disorders  which  have  been  so  frequent,  almost 
continuous,  in  that  city,  and  conducted  by  high  military  chiefs 
holding  high  rank  and  authority  in  the  Mexican  service.  It 
was  not  war  that  Carvajal,  Cortina,  Cauales,  and  the  rest  con- 
ducted in  that  abandoned  city,  but  armed  lawlessness.  The 
government  has  exercised  no  restraint  over  these  chiefs  and 
their  forces,  and  inflicts  no  punishment  on  them  for  their 
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repeated  crimes.    I  must  therefore  bold  to  responsibility  even 
for  the  burning  of  property  in  the  course  of  CarvajaPs  attack." 

Sir  Edward  Thornton,  as  umpire,  April  10, 1876  (MS.  Op.  IV. 
633),  held: 

"  It  is  alleged  that  Erhard's  store,  together  with  the  goods 
in  question,  was  burnt  during  the  siege  of  Matamoras  by  Car- 
vajal,  but  there  is  no  evidence  as  to  the  precise  date  of  the 
fire,  whether  the  fire  was  accidental  or  how  or  by  whose  act  it 
originated.  If  Carvajal's  forces  lighted  it  and  they  were  rebels 
the  Mexican  Government  was  not  responsible  for  the  loss.  If 
this  fire  was  caused  by  shells  or  such  other  missiles  during 
hostilities,  the  government  could  not  be  responsible,  even  if  its 
own  forces  had  directed  the  missiles.  It  has  been  stated  by 
the  defense,  aud  never  refuted,  that  an  armistice  was  granted 
in  order  to  enable  merchants  and  others  to  remove  their  prop- 
erty to  places  of  safety.  The  owners  of  the  goods  in  question 
might  have  availed  themselves  of  the  opportunity.  The  um- 
pire does  not  think  that  the  Mexican  Government  is  called  to 
pay  compensation  in  this  case." 

In  the  case  of  Margaret  M.  Grothers  v.  MeMco, 
Crother's  Case.  ^o.  410,  a  claim  similar  to  the  preceding  one 
was  made.  From  the  evidence  for  the  defense, 
which  was  not  refuted,  it  appeared  that  the  greater  part  of 
the  damage  was  done  by  the  besiegers  and  revolutionists  under 
Carvajal,  aud  that  if  any  was  done  by  the  besieged  it  was  in 
necessary  defense  of  the  town  against  the  besiegers,  from  whose 
acts  the  natives  suffered  as  much  as  claimant.  It  was  argued 
that  liability  for  the  payment  of  a  certain  portion  of  the  dam- 
ages was  acknowledged  by  the  appointment  of  a  commission 
to  assess  them.  But,  said  the  umpire.  Sir  Edward  Thornton, 
it  must  be  remembered  that  this  commission  was  appointed 
by  the  city  authorities,  and  that  i)erhaps  it  was  a  matter  of  pol- 
icy on  their  part  to  take  that  means  of  showing  how  much  mis- 
chief had  been  committed  by  the  revolutionists.  But  the 
measure  was  disavowed  by  the  Mexican  Government;  nor  was 
there  anything  more  than  hearsay  evidence  that  any  of  the 
sufferers  received  any  part  of  the  sums  assigned  to  them.  The 
umpire  said  he  did  not  conceive  that  the  assignment  of  certain 
sums  to  the  claimant  by  the  Matamoras  commission  was  any 
reason  why  the  mixed  commission  should  decide  upon  the 
responsibility  of  the  Mexican  Government  for  its  payment, 
without  investigating  the  grounds  upon  which  the  Matamoras 
commission  came  to  its  decision.  He  therefore  awarded  that 
the  claim  be  dismissed. 
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A  claim  for  imprisonmeut  by  General  Ca- 
Waiih'i  Case,  nales  at  Matainoras  was  opposed  by  the  Mexi- 
can agent  on  the  ground  that  General  Ganales 
was  at  the  time  in  rebellion  against  the  Mexican  Government. 
This  assertion  not  being  refuted  by  the  claimant,  the  umpire 
held  that  the  Mexican  Government  could  not  be  made  responsi- 
ble for  Ganales's  acts. 

Thornton,  umpire,  Joseph  WaUh  v.  Mexico j  No.  383,  convention  of  July  4, 
1868,  MS.  Op.  III.  366,  IV.  40.  Similar  decieiona  in  respect  of  iiyuries  by 
persons  engaged  in  "  rebellion  "  or  *'  revolution  "  were  made  by  Sir  Edward 
Thornton  in  Benjamin. Bum  v.  Mexico^  No.  794;  Jane  A,  Frazier  v.  Mexico, 
No.  751 ;  Adolph  Blumenkron  v.  Mexico,  Nos.  329  and  795. 

"  In  the  case  of  ^Benjamin  E.  Wyman  v.  Mex- 
Wyman's  Case.  icOj^  Ko.  911,  the  claim  arises  out  of  the  destruc- 
tion or  damage  of  property  alleged  to  have 
belonged  to  the  claimant  by  armed  forces  under  the  command, 
respectively,  of  General  Martinez  and  Governor  Domingo  Kubi. 
♦  ♦  ♦  Supposing  that  there  is  no  doubt  of  the  claimant's 
being  the  owner  of  the  property,  it  is  clear  that  if  the  evidence 
be  true,  the  destruction  of  or  damage  to  the  property  was 
caused,  if  not  wholly  committed,  by  General  Martinez,  who 
took  up  arms  to  prevent  Domingo  Kubi  from  being  elected 
governor  of  the  State.  It  can  not  be  supposed  that  this  was 
done  by  order  or  the  'authority  of  the  Mexican  Government. 
It  is  not  even  shown  that  the  force  under  Martinez's  com- 
mand was  composed  of  troops  belonging  to  the  Mexican  Gov- 
ernment. On  the  contrary,  it  is  clear  that  the  acts  of  General 
Martinez  were  acts  of  rebellion,  and  the  witnesses  themselves 
admit  that  it  was  ^  not  a  war  or  revolution  of  a  national  char- 
acter, but  was  a  war  purely  of  a  local  character,'  etc.,  and 
that 'neither  party  were  acting  in  a  national  capacity  or  by 
national  authority  at  that  time.'  If,  therefore,  the  declara- 
tions of  the  claimant  as  to  his  losses  be  strictly  true,  it  would 
undoubtedly  be  one  of  those  misfortunes  which,  deplorable 
as  they  may  be,  occur  in  times  of  revolution  and  intestine 
disturbances,  but  which  can  not  be  laid  to  the  charge  of  the 
Mexican  Government;  neither  would  it  be  justifiable  to  con- 
demn that  government  to  compensate  the  claimant  for  losses 
arising  out  of  the  rebellious  misdeeds  of  General  Martinez 
against  which  Governor  Rubi  was  obliged  to  defend  himself; 
nor  does  it  appear  that  duiing  this  defense  the  latter  did  any 
wanton  mischief  to  the  property  of  the  claimant.    The  umpire 
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is  therefore  of  opinion  that  the  Mexican  Government  can  not 
be  held  responsible  for  the  losses  alleged  to  have  been  suffered 
by  the  claimant.'' 

Thornton,  umpire,  July  6,  1876,  convention  of  July  4,  1868,  MS.  Op.  VI. 
487. 

"  The  umpire  is  inclined  to  believe  that  the 
siiya'iCaie.  claimant  had  a  certain  amount  of  property, 
aud  that  this  property,  which  he  seems  to 
have  increased  during  his  residence  at  Santo  Tomas,  was 
robbed  and  destroyed.  ♦  ♦  ♦  But  who  was  it  that 
robbed  and  destroyed  the  property  of  the  claimant  at  Santo 
Tomas t  This  point  is  not  at  all  proved.  The  claimaut's  own 
witnesses  almost  without  exception  declare  that  the  destruc- 
tion was  committed  by  'rebels'  or  'revolutionists,'  or  that 
it  was  the  consequence  of  the  revolution;  aud  he  himself,  in 
paper  35,  states  that  '  the  animals  of  the  revolutionists  were 
turned  into  his  field  and  succeeded  in  completely  destroying 
his  orchard,'  etc.  The  claimant  and  his  witnesses  seem  to  have 
considered  Castro  and  Esparza  as  Mexican  authorities,  and 
those  who  opposed  these  authorities  and  who  destroyed  claim- 
ant's property  as  revolutionists.  The  witnesses  for  the  defense, 
on  the  contrary,  speak  of  Esparza  as  the  revolutionist.  The 
claimant  complains  that  his  property  was  destroyed  by  one 
party,  and  that  he  was  made  to  serve  as  a  soldier  by  the  other 
under  the  order  of  Esparza.  The  Mexican  Government  could 
in  no  case  be  held  responsible  for  the  acts  of  revolutionists, 
and  could  not  therefore  be  called  upon  to  compensate  in  both 
these  cases.  But,  whoever  were  the  persons  who  destroyed 
the  property,  they  are  insuflQciently  designated,  for  no  names 
are  given,  and  the  mere  appellation  of  '  revolutionist '  would 
show  that  the  Mexican  Government  is  not  responsible  for  the 
losses  suffered  by  the  claimant.  The  umpire  can  not  upon 
mere  conjecture  condemn  the  Mexican  Government  to  pay 
compensation.  It  may  also  be  observed  that  Castro,  who 
seems  to  have  been  the  principal  Mexican  authority  in  that 
part  of  the  republic  and  was  so  considered  by  the  claimant, 
had  been  particularly  friendly  to  him,  had  made  him  a  grant 
of  land,  and  was  about  to  make  him  a  further  grant  when  he 
was  assassinated.  It  appears  that  in  consequence  of  an  order 
issued  by  Esparza  to  send  to  his  assistance  the  men  of  arms 
(los  hombres  de  armas)  of  Santo  Tomas,  the  claimant  was 
obliged  to  join  Esparza's  forces.    That  the  Alcalde  should 
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have  conBidered  the  claimant  a  ^  man  of  arms '  would  lead  one 
to  suppose  that  he  was  enrolled  in  the  national  guard;  but, 
whether  this  was  so  or  not,  although  the  claimant  was  ordered 
to  join  Esparza's  force,  there  is  no  proof  that  he  did  not  remain 
with  it  afterward  of  his  own  free  will.  The  umpire  considers 
that  there  is  no  evidence  to  show  that  injuries  were  indicted 
upon  the  claimant  by  Mexican  authorities,  and  therefore 
awards  that  the  claim  be  dismissed/' 

Thornton,  nmpire,  July  17,  1875,  Juan  Manuel  Silva  v.  Mexico j  No.  92, 
convention  of  July  4,  1868,  MS.  Op.  VII.  363. 

In  the  case  of  the  heirs  of  Hugh  Divine  v. 
Cateof  Hugh  Divine.  Mexico,  No.  553,  a  claim  was  made  for  the  burn- 
ing of  a  house  and  its  contents  in  Matamoras 
during  the  taking  of  that  place  by  G-eneral  Carvajal  in  1851. 
The  city  had  been  in  possession  of  General  Avalos,  military 
commander  of  the  State  of  Tamaulipas,  and  General  Carvajal 
had  put  himself  at  the  head  of  a  movement  to  displace  his 
authority.  Carvajal  besieged  the  city  and  at  length  assaulted 
it.  In  the  course  of  the  assault  the  house  in  question  was  de- 
stroyed, though  the  consul  of  the  United  States,  at  the  risk  of 
his  life,  placed  himself  between  the  combatants,  and,  display- 
ing the  American  flag,  besought  them  to  spare  the  property. 

Mr.  Ashton,  agent  of  the  United  States,  in  a  brief  in  sup- 
port of  the  claim,  stated  that  General  Carvajal,  having  been 
defeated  in  Tamaulipas,  was  pardoned  under  a  general  am- 
nesty and  restored  to  his  civil  rights,  was  afterward  commis- 
sioned a  brigadier- general  and  made  civil  and  military  gov- 
ernor of  Tamaulipas  and  other  States,  was  sent  in  1864  to  the 
United  States  as  a  commissioner  with  extraordinary  powers, 
and  was  appointed  and  continued  to  be  a  major  general  in  the 
Mexican  army.  Under  these  circumstances,  "  and  in  view  of 
the  uniform  policy  which  the  Mexican  nation  has  seen  fit  to 
pursue  ever  since  1821  with  regard  to  the  class  of  men  of 
which  Carvajal  is  a  type,"  Mr.  Ashton  maintained  that  the 
Mexican  nation  was  bound  to  make  good  the  loss  of  the  prop- 
erty in  question,  the  circumstances  of  whose  destruction  ren- 
dered it  *'  a  national  affront."  He  adverted  to  the  guaranty 
of  "special  protection"  in  Article  XIV.  of  the  treaty  between 
the  United  States  and  Mexico  of  1831,  aud  to  the  commentary 
upon  it  by  Lawrence  in  his  note  59  to  Wheaton.  Referring  to 
the  case  of  Don  Pacifico,  Mr.  Ashton  said  that  the  course  of 
Lord  Palmerston  in  that  matter  had  been  much  criticised,  but 
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that  if  the  Greek  Government  had  pardoned  the  men  who 
broke  into  and  plundered  the  honse,  and  placed  them  in  high 
position,  his  course  would  have  been  sustained  by  a  large  ma- 
jority in  both  houses  of  Parliament.  He  contended  that  the 
claim  of  the  heirs  of  Hugh  Divine  was  good  as  against  Mexico 
even  on  the  doctrines  maintained  by  Lord  Palmerston's  oppo- 
nents. Mr.  Ash  ton  also  referred  to  the  action  of  the  British 
Government  in  exacting  indemnity  from  Greece  in  the  attack 
of  Greek  brigands  on  Mr.  Lloyd  and  other  persons;  and  to 
the  instructions  of  Mr.  Seward  in  the  case  of  Captain 
Hammer.^ 

The  umpire,  Sir  Edward  Thornton,  after  referring  to  a  ques- 
tion of  citizenship,  said: 

"But  the  question  of  citizenship  is  of  little  importance;  for 
the  umpire  considers  that  the  claim  is  untenable  against  the 
Mexican  Government.  It  is  alleged  by  the  claimants  them- 
selves that  the  destruction  of  the  property  on  account  of  which 
the  claim  is  made  was  due  to  the  acts  of  rebels,  and  for  this 
reason  alone  the  umpire  is  of  opinion  that  the  Mexican  Govern- 
ment can  not  be  called  upon  to  make  compensation  for  the 
damage  done.  It  is  also  noteworthy  that  a  great  part  of  the 
force  under  Oarvajal,  the  leader  of  the  rebels,  was  recruited 
from  the  United  States,  and  it  is  shown  by  the  defense  that 
had  it  not  been  for  the  presence  of  the  foreign  element,  it  is 
probable  that  an  arrangement  would  have  been  come  to  be- 
tween the  opposing  parties,  and  that  there  would  have  been 
neither  bloodshed  nor  destruction  of  property. 

"It  is  urged  that  the  Mexican  Government  granted  an 
amnesty  to  Garvajal  and,  therefore,  made  itself  responsible  for 
his  acts.  Other  governments,  including  that  of  the  United 
States,  have  pardoned  rebels,  but  they  have  not  on  this  account 
engaged  to  reimburse  to  private  individuals  the  losses  caused 
by  those  rebels. 

"  For  the  above  reasons  the  Mexican  Government  can  not,  in 
the  umpire's  opinion,  be  called  upon  to  compensate  the  claim- 
ants for  the  losses  they  have  suflTered,  and  he  therefore  awards 
that  the  claim  be  dismissed.'^ 

The  claimants  alleged  in  their  memorial  that 
Cuban  insnigentB.  on  August  29, 1870,  their  plantation  in  Cuba 
was  attacked  by  a  band  of  insurgents  calling 
themselves  members  of  the  army  of  the  republic  of  Cuba.  At 
that  time  a  party  of  Spanish  soldiers  occupied  the  plantation, 
which  they  had  taken  possession  of,  as  the  memorial  alleged, 
partly  for  strategic  purposes  and  partly  for  the  purpose  of 


•  Dip.  Cor.  1866,  part  3,  pp.  431-437 ;  id.  1867, 11. 
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protecting  the  property  against  the  insurgents.  For  the  latter 
purpose,  said  the  memorial,  the  number  of  soldiers  was  insuffi- 
cient, while  their  presence  attracted  and  probably  caused  the 
insurgent  attack. 

The  advocate  for  Spain  demurred  to  the  claim  on  the  ground 
that  the  memorial  alleged  **no  case  of  wrong  or  injury  by  the 
authorities  of  Spain,"  but  only  pretended  and  alleged  "  wrongs 
and  injuries  by  bodies  of  insurgents  in  arms  against  the  author- 
ities of  Spain  and  endeavoring  to  overthrow  the  government 
thereof  in  the  Island  of  Cuba." 

The  arbitrators  sustained  the  demurrer  and  dismissed  the 
claim. 

Emma  McCrrady  and  Augustus  Wilson  v.  Spain,  No.  59,  Span.  Com.  (1871), 
April  25,  1874. 

It  was  held  that  the  claimant  could  not  recover  damages  for 
the  destruction  of  property  by  insurgents.  There  was  some 
testimony  that  the  destruction  was  committed  by  the  Spanish 
forces.  In  a  petition  presented  by  the  claimant  to  the  Spanish 
authorities  in  November  1871  it  was  alleged  that  the  property 
was  destroyed  by  insurgents.  In  this  conflict  of  testimony  the 
arbitrators  held  that  they  must  act  upon  the  presumption  that 
exists  in  favor  of  the  party  who  defends. 

Miguel  Zaldivar  v.  Spain,  No.  127,  Spau.  Com.  (1871),  December  26,  1882. 

*^  In  the  case  of  John  H.  Hanna,  No.  2,  the 
^^^^^^^^^^  memorial  alleged  in  effect  that  the  claimant 
'  was  the  owner  of  819  bales  of  cotton,  situ- 
ated within  the  rebel  States  of  Louisiana  and  Mississippi,  and 
that  ^  without  fault  of  petitioner,  against  his  consent,  and  by 
force  and  arms,  said  cotton  was  destroyed  by  rebels  in  arms 
against  the  Government  of  the  United  States  prior  to  the  year 
1863.'  By  the  schedules  annexed  to  his  memorial  and  made  a 
part  of  the  same,  it  appeared  that  the  cotton  in  question  was 
destroyed  by  orders  of  the  authorities  of  the  Confederate  States 
and  of  the  rebel  State  of  Louisiana,  for  the  purpose  of  prevent- 
ing the  same  from  falling  into  the  hands  of  the  Federal  forces. 
"A  demurrer  to  the  memorial  was  interposed  on  behalf  of 
the  United  States. 

"  On  the  argument  of  the  demurrer  it  was 

Argument   for   the  contended  by  Her  Majesty's  counsel  on  behalf 

*"         of  the  claimant,  that  the  acts  of  destruction 

alleged  in  the  memorial  appearing  to  have  been  deliberately 

committed  under  the  orders  of  the  commander  of  the  forces 
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of  the  Confederate  States,  and  with  the  concurrent  authority 
of  the  governor  of  the  State  of  Louisiana  and  commander  of 
the  troops  of  that  State,  reclamation  must  lie  on  behalf  of  the 
British  Government,  in  the  interest  of  the  claimant  as  a  sub- 
ject of  that  government,  against  the  United  States  as  repre- 
senting and  including  the  State  of  Louisiana,  as  well  as  all 
the  other  States  forming  the  so-called  Confederate  Stj^tes; 
that  the  persons  engaged  in  these  acts  of  destruction  were  not 
liable,  either  civilly  or  criminally,  either  for  reparation  or  pun- 
ishment in  respect  of  those  acts,  they  having  been  committed 
in  the  course  of  military  operations  under  the  authority  of  the 
existing  government,  whether  lawful  or  usurped. 

"  That  for  the  wronigful  acts  of  the  several  States  in  respect 
to  foreign  nations  or  their  subjects,  reclamation  could  be  made 
only  against  the  United  States,  to  the  government  of  which,  by 
its  constitution,  was  reserved  the  i)ower  of  making  treaties, 
declaring  war,  and  making  peace,  and  all  international  powers 
generally,  the  same  being  denied  to  the  individual  States; 
that  no  foreign  nation  could  negotiate  with  or  make  demand 
upon  individual  States  in  respect  of  such  acts,  but  could  deal 
only  with  the  Government  of  the  United  States;  that  in  case 
of  wrongs  committed  by  any  State  upon  foreign  nations,  in  re- 
gard to  which  that  State,  if  wholly  independent  and  not  a 
member  of  the  Federal  Union,  would  be  liable  to  reclamation, 
and  to  be  called  to  account  in  the  mode  practiced  between 
nations — by  treaty  or  by  war — these  remedies  against  such 
State  being  denied  to  foreign  powers  by  the  Constitution  of  the 
United  States,  the  liability  for  reparation  devolved  upon  the 
United  States,  and  the  federal  government  must  be  held  to 
answer  as  well  for  the  acts  of  the  authorities  of  its  several 
constituent  States  as  for  those  of  the  federal  government. 

"That  the  so-called  secession  of  the  State  of  Louisiana  and 
the  other  States  forming  the  so-called  Confederate  States  did 
not  extinguish  or  suspencj  the  liability  of  the  United  States 
for  wrongfiil  acts  committed  by  said  States. 

"That  by  the  treaties  of  1794,  1815,  and  1827,  the  United 
States  had  stipulated  with  Great  Britain  for  the  protection  of 
her  subjects  in  the  State  of  Louisiana,  as  well  as  in  all  other 
territory  of  the  United  States;  that  the  United  States  not 
having  allowed  the  claim  of  Louisiana  to  be  released  from  her 
constitutional  obligations  and  restrictions,  but  having  held  her 
to  her  constitutional  obligations,  and  having  insisted  that 
their  political  relations  with  foreign  powers  were  in  no  wise 
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affected  by  the  insurrection  in  the  Southern  States,  and  that 
the  Government  of  the  United  States  was  rightfully  supreme 
in  Louisiana  and  the  other  States  in  rebellion,  and  having 
finally  maintained  its  authority  over  those  States,  its  liability 
to  Great  Britain  for  violation  of  these  treaties  by  those  respec- 
tive States  remained  precisely  as  if  there  had  been  no  insur- 
rection or  civil  war. 

'*  Her  Majesty's  counsel  further  contended  that,  as  a  principle 
of  international  law,  if  the  rightful  government  of  a  country 
be  displaced  and  the  usurping  government  becomes  liable  for 
wrongs  done,  such  liability  remains,  and  devolves  on  the  right- 
ful government  when  restored;  that  this  principle  equally 
applied  when  the  usurpation  was  only  partial;  that  the  restored 
and  loyal  government  of  Louisiana  was  liable  for  wrongs  done 
by  the  insurrectionary  government  of  the  same  State;  and 
that  it  was  only  by  the  provisions  of  the  Constitution  of  the 
United  States  that  the  State  of  Louisiana  was  prevented  from 
being  compelled  to  discharge  that  liability  toward  foreign 
governments,  and  that  on  this  ground  the  Government  of  the 
United  States  must  be  held  responsible  for  the  acts  of  the  State 
of  Louisiana. 

'^  He  cited  in  support  of  these  propositions  the  treaties  of 
1815  and  1827  between  the  United  States  and  Great  Britain. 
(8  Stat,  at  L.  p.  228,  art.  1;  id.  361,  art.  1);  PhilUmore,  vol.1, 
pp.36,  94,  139;  Wheaton,  p.  77;  Constitution  of  the  United 
States,  art.  1,  sec.  10;  Works  of  Daniel  Webster,  vol.  3,  p.  321; 
id.  vol.  6,  pp.  209,  253,  265;  U.  S.  Att.  Gen.  Op.  vol.  1,  p.  392; 
The  United  States  v.  Palmer,  3  Wheat.  Sup.  Ct.  R.  210;  The 
Collector  v.  Day,  11  id.  113,  124  to  126;  The  Prize  Cases,  2 
Black,  635;  the  treaty  between  the  United  States  and  Great 
Britain  of  August  9, 1842  (8  Stat,  at  L.  575,  art.  5);  and  the 
acts  of  Congress  of  December  22, 1869  (16  Stai  at  L.  59,  60), 
and  of  April  20,  1871  (17  id.  13  to  15).) 

"  The  argument  on  behalf  of  the  United 

Argument  for  the  g^^^^^g  ^g^  summed  up  as  foUows: 
Defenie. 

"First.  That  whatever  may  be  the  relations 

of  the  separate  States  of  the  Union  to  the  Government  of  the 
United  States,  it  is  manifest  that  no  responsibility  can  attach 
to  the  United  States  for  the  destruction  of  the  claimant's  prop- 
erty under  color  of  the  authority  of  the  State  of  Louisiana, 
because  its  destruction  was  not  authorized  by  any  officials 
representing  or  authorized  to  represent  or  act  for  the  State  of 
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Louisiana  under  the  Constitution  and  laws  of  the  United 
States.  There  can  be  no  legitimate  officers  of  a  State  to  con- 
stitute its  government,  except  such  as  have  taken  an  oath  to 
support  the  Constitution  of  the  United  States.  All  others  are 
usurpers  and  pretenders.  But,  further,  a  State  of  the  Union 
has  no  political  existence  which  can  be  or  has  been  recognized 
by  Great  Britain,  except  as  a  part  of  the  United  Stat-es,  in 
subordination  to  the  national  government.  The  rebels,  who, 
by  usurpation,  undertook  to  act  for  the  State  of  Louisiana, 
declared  their  action  to  be  in  behalf  of  the  State,  which  they 
claimed  as  a  component  part  of  another  and  hostile  nation. 

"Secondly.  The  destruction  of  the  claimant's  cotton  was 
done  under  the  order  of  the  commander  of  a  military  force 
engaged  in  hostilities  against  the  United  States,  and  whose 
acts  Great  Britain  had  recognized  as  those  of  a  lawful  bellig- 
erent, having  all  the  rights  of  war  against  the  United  States 
that  any  foreign  invader  could  have  had.  The  men  professing 
to  act  as  the. local  authorities,  in  concurring  in  the  order  of 
destruction  acted  as  the  assistants  and  allies  of  the  hostile 
and  belligerent  power,  and  subject  to  its  control.  It  is  as 
absurd  to  hold  the  United  States  responsible  in  the  case  of 
Hanna  as  it  would  be  to  hold  France  responsible  for  the  de- 
struction of  the  property  of  a  British  subject  in  the  part  of 
France  held  by  the  German  armies  in  the  late  war,  on  the 
ground  that  a  French  official  at  the  head  of  some  arrondisse- 
ment  or  commune^  might  have  joined  in  the  order  of  the  Ger- 
man forces  for  its  being  done,  he  having  been  put  in  office  or 
retained  there  by  the  German  forces  for  the  very  purpose,  and 
having  first  renounced  his  allegiance  to  France  and  taken  an 
oath  of  allegiance  to  Germany. 

Decision  of  tiie  '^The  commission  unanimously  sustained  the 
Commission.       demurrer  in  the  following  award : 

"<The  claim  is  made  for  the  loss  sustained  by  the  destruc- 
tion of  cotton  belonging  to  the  claimant  by  men  who  are  de- 
scribed by  the  claimant  as  rebels  in  arms  against  the  Govern- 
ment of  the  United  States. 

*''The  commissioners  are  of  opinion  that  the  United  States 
can  not  be  held  liable  for  injuries  caused  by  the  acts  of  rebels 
over  whom  they  could  exercise  no  control,  and  which  acts  they 
had  no  power  to  prevent. 

"•Upon  this  ground,  and  without  giving  any  opinion  upon 
the  other  points  raised  in  the  case,  which  will  be  considered 
hereafter  in  other  cases,  the  claim  of  John  Holmes  Hanna  is 
therefore  disallowed.' 
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"This  was  among  the  earliest  of  the  decisions  of  the  com- 
mission, and  it  is  understood  that  in  consequence  of  it  a  large 
number  of  claims  of  similar  character  awaiting  presentation 
were  never  presented  to  the  commission." 

Am.  and  Br.  Claims  Commission,  treaty  of  May  8,  1871,  Hale's  Report, 
56.    See,  also,  Howard's  Report,  57,  512,  524. 

M   Ft     r»  Oni  •  ^''  ^'^*^^'*>  *^®  Ij'^nited  States  commissioner,  rea<l  the 

P""       following  separate  opinion : 

''This  is  a  claim  for  the  destruction  of  819  bales  of  cotton  belonging  to 
the  claimant  by  rebels  in  arms  against  the  United  States.  The  property 
was  destroyed  in  Louisiana  and  Mississippi  in  1862  by  the  Confederate 
forces  with  the  concurrence  of  the  rebel  authorities  of  Louisiana,  one  of 
the  Confederate  States  so  called.  Her  Britannic  Majesty  had  recognized 
the  so-called  Confederate  States  a«  a  belligerent  and  the  contest  of  arms 
then  prevailing  as  a  public  war.  After  such  recognition  by  the  sovereign, 
the  subject  of  such  sovereign  can  not,  in  his  character  as  snch  subject, 
aver  that  the  fact  was  not  so.  The  act  of  his  government  in  that  regard 
is  conclusive  upon  him. 

''Aside  from  this  recognition  by  Her  Majesty,  it  is  pnblic  history  of 
which  this  commission  will  take  notice  without  averment  or  proof,  that 
the  Confederate  forces  were  engaged  at  the  time  in  a  formidable  rebellion 
against  the  Government  of  the  United  States.  It  may  not  be  important 
to  the  question  in  hand,  therefore,  that  Her  Majesty  had  taken  the  action 
already  stated. 

"It  should  be  further  observed  that  the  particular  'State  of  Louisiana,' 
which  concurred  and  participated  iu  the  destruction  of  the  claimant's 
property  was  a  rebel  organization,  existing  and  acting  as  much  in  hostility 
to  the  Government  of  the  United  States  as  was  the  Confederate  States, 
so  called.  It  was  in  form  and  fact  a  creature  unknown  to  the  Constitu- 
tion of  the  United  States,  and  acting  in  hostility  to  it.  It  was  an  instru- 
mentality of  the  rebellion.  Its  agency,  therefore,  in  the  spoliation  of 
this  cotton  can  not  be  likened  to  the  act  of  a  State  of  the  American  Union 
claiming  to  exist  under  the  Constitution;  and  any  argument  tending  to 
show  that  under  international  law  the  national  government  is  liable  to 
answer  for  wrongs  committed  by  such  a  State  upon  the  subjects  of  a  for- 
eign power,  can  have  no  application  to  the  matter  now  under  considera- 
tion. The  question  presented  is  simply  whether  the  Government  of  the 
United  States  la  liable  to  answer  to  a  neutral  for  the  acts  of  those  in  re- 
bellion against  it  under  the  circumstances  stated,  who  never  succeeded  in 
establishing  a  government.  It  is  not  deemed  necessary  in  this  case  to 
inquire  whether  the  claimant,  haviug  a  commercial  domicil  in  Louisiana 
at  the  time,  is  to  be  deemed  a  ' subject t)f  Her  Britannic  Majesty'  in  the 
sense  of  Article  XII.  of  the  treaty  which  creates  this  commission.  That 
question  is  argned  by  counsel,  but  it  is  thought  better  to  meet  the  ques- 
tion above  stated  for  the  reason  that  the  case  will  thereby  be  determined 
more  distinctly  upon  its  merits. 

"  The  statement  of  the  question  would  seem  to  render  it  unnecesBary  to 
discuss  it.  It  is  not  the  case  of  a  government  established  de  facto,  dis- 
placing the  government  de  jure.    But  it  is  the  case  merely  of  an  nnsuc- 
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cessful  eifort  in  that  direction,  which,  for  the  time  being,  interrnpted  the 
course  of  lawful  government  without  the  fault  of  the  latter. 

*^  Its  acts  were  lawless  and  criminal,  and  could  result  in  no  liability  on 
the  part  of  the  Government  of  the  United  States.'' 

"The  cases  of  Laurie,  Son  &  Co.,  No.  321,- 
^^^"^^m^  ^^  Samuel  Irvin  &  Co.,  No.  322,  and  Valentine 
O'Brien  O'Connor,  No.  404,  likewise  arose  out 
of  property  destroyed  by  the  rebels;  but  in  each  of  them  it 
was  attempted  on  the  part  of  the  claimants  to  take  the  case 
out  of  the  decision  in  Hanna's  case. 

*<  In  each  of  the  cases  it  was  alleged  that  the  claimant  was 
the  owner  of  tobacco  stored  in  the  State  of  Virginia  at  the 
breaking  out  of  the  rebellion;  that  early  in  the  year  1861  the 
ports  of  Virginia  were  blockaded  under  the  proclamation  of 
the  President  of  the  United  States,  and  before  the  claimants 
could  remove  their  property  by  land  the  Congress  of  the 
United  States,  by  act  of  13th  July  1861,  prohibited  the  trans- 
portation of  merchandise  from  Virginia  into  the  loyal  States, 
except  under  license  and  permission  of  the  President,  and  in 
pursuance  of  rules  to  be  prescribed  by  the  Secretary  of  the 
Treasury;  and  that  under  the  rules  prescribed  the  claimants 
were  unable  to  remove  the  tobacco.  In  the  cases  of  Laurie, 
Son  &  Co.  and  Irvin  &  Co.  it  was  alleged  that  the  tobacco  re- 
mained stored  in  Eichmond  until  the  burning  of  that  city  by 
the  rebels  on  the  3d  April  1865.  In  the  case  of  O'Connor  it 
was  further  alleged  that  in  April  1865  claimant  sent  a  vessel 
from  Ireland  destined  for  Richmond,  for  the  parpose  of  carry- 
ing away  his  tobacco,  which  vessel  arrived  at  Hampton  Boads 
in  June  1866,  but  was  warned  off  by  a  public  armed  vessel  of 
the  United  States  and  compelled  to  return  to  Dublin  without 
the  tobacco.  In  this  case  it  was  fhrther  alleged  that  a  part 
of  the  tobacco  was  destroyed  by  the  conflagration  kindled  by 
order  of  the  Confederate  authorities  on  the  3d  April  1865;  that 
another  portion  was  destroyed  by  an  accidental  fire  in  March 
1863,  but  which  occurred  in  consequence  of  the  disturbed  con- 
dition of  affairs  then  existing  in  Eichmond;  that  another  por- 
tion was  seized  for  taxes  levied  by  the  Confederate  government, 
and  another  portion  used  and  destroyed  by  the  authorities  of 
the  Confederate  States  for  experimental  purposes;  and  it  was 
alleged  that  all  these  losses  of  Mr.  O'Connor  were  solely  in 
consequence  of  the  failure  of  the  United  States  to  maintain 
and  enforce  their  authority  in  the  State  of  Virginia,  and  to 
suppress  the  civil  and  military  disorders  then  existing  there. 
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<^A  demurrer  was  interposed  on  behalf  of  the  United  States 
in  each  of  the  three  cases. 

<<  Her  Majesty's  counsel  filed  an  argument  in  Nos.  321  and 
322,  in  which  he  contended  that  the  memorials  showed  a  case 
where,  by  the  acts  of  the  United  States,  the  claimants  were 
prevented  from  removing  their  tobacco  from  the  seat  of  war, 
where  it  was  exposed  to  danger;  and  that  but  for  such  prohi- 
bition they  would  have  removed  and  saved  it;  but  that  they 
were  compelled  to  leave  it  in  the  hostile  country  where  it  ulti- 
mately perished  irom  one  of  the  dangers  incident  to  the  war; 
that  the  acts  of  the  United  States  alleged  in  the  memorial, 
by  which  the  claimants  were  prevented  from  removing  their 
tobacco,  were  not  lawful  acts  under  international  law. 

"That,  by  the  statute  of  13th  July  1861  (12  Stats,  at  L.) 
commercial  intercourse  between  the  States  in  rebellion  and 
the  loyal  States  was  prohibited,  subject  only  to  the  license 
and  permission  of  the  President '  in  such  articles,  and  for  such 
time  and  by  such  persons  as  he  in  his  discretion  may  think 
most  conducive  to  the  public  interest,  and  such  intercourse, 
so  far  as  by  him  licensed,  shall  be  conducted  and  carried  on 
only  in  pursuance  of  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury;'  that  by  the  regulations  issued  by 
the  Secretary  of  the  Treasury  under  this  act  a  tax  was  im- 
posed upon  such  permits,  and  a  special  tax  upon  property  to 
be  brought  out  under  them,  and  it  was  provided  that  such 
permits  should  only  be  granted  to  loyal  citizens  of  the  United 
States. 

"That  this  act  and  the  subsequent  legislation  of  the  United 
States  did  not  provide  for  blockade  or  nonintercourse  jure 
belli,  but  were  acts  regulating  intercourse  by  municipal  stat- 
ute between  different  sections  of  the  territory  of  the  United 
States;  that  these  statutes  worked  injustice  to  the  claimants, 
and  deprived  them  of  privileges  to  which  they  were  entitled 
by  the  treaty  between  the  United  States  and  Great  Britian; 
that  the  loss  of  the  property  in  question  was  caused  by  them, 
and  therefore  was  a  legitimate  subject  of  international  reclama- 
tion before  the  commission. 

"That,  considering  the  prohibition  in  the  light  of  a  bellig- 
erent act,  the  United  States  were  bound,  in  analogy  to  mari- 
time blockade,  to  allow  a  reasonable  time  for  the  claimants  to 
bring  out  their  property;  and,  in  further  analogy  to  the  law, 
of  maritime  blockade,  that,  as  a  belligerent  can  not  blockade 
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a  port  against  neatrals  while  he  allows  his  own  or  his  enemy's 
merchant  vessels  privilege  of  ingress  and  egress  for  the  pur- 
poses of  trade,  the  United  States  can  not  rightfully  permit 
their  own  citizens  to  trade  with  the  insurgents  under  permits, 
while  prohibiting  trade  to  neutral  aliens  and  others  without 
permits. 

"He  cited  the  letter  of  Mr,  Cass,  Secretary  of  State,  to  Mr. 
Mason,  United  States  minister  to  France,  in  June  1859,  re- 
ported in  Dana's  Wheaton,  672,  n.;  1  Kent's  Com.  146;  The 
Grey  Jacket,  5  Wall.  342;  The  William  Bagaley,  id.  408;  The 
United  States  r.  Lane,  8  Wall.  185;  The  Francisca,  10  Moore's 
'P.  C.  E.  87;  The  Ouachita  Cotton,  6  Wall.  631;  Mitchell  v. 
Harmony,  13  How.  115. 

"The  commission  unanimously,  and  without  hearing  argu- 
ment for  the  United  States,  sustained  the  respective  demurrers, 
and  disallowed  the  claims. 

*'In  the  case  of  James  Stewart,  No.  339,  it 

stewart'i  Case,  was  alleged  that  the  claimant,  having  pur- 
chased certain  cotton  situated  upon  the  Mis- 
sissippi River,  at  Dead  Mans  Bend,  below  Natchez,  sent  a 
steamboat  to  remove  the  cotton,  but  that  the  steamboat  was 
improi)erly  forbidden  to  land  by  the  captain  of  a  gunboat  than 
cruising  opposite  to  the  place  where  the  cotton  was  stored; 
that  the  claimant  was  thus  prevented  from  removing  his  cot- 
ton, which  was  soon  afterward  burned  by  rebel  scouts. 

"  Various  questions  of  fact  arose  in  this  case  as  to  the  title  of 
the  claimant;  but  it  was  maintained  on  the  part  of  the  United 
States  that,  upon  the  facts  alleged,  no  reclamation  could  lie 
against  the  United  States;  that  the  discretion  of  the  com- 
manding officer  of  the  gunboat  as  to  permitting  or  not  permit- 
ting vessels  to  land,  even  for  the  removal  of  property  for  which 
permits  from  the  civil  authorities  were  held,  was  absolute; 
and  that  the  alleged  act  of  the  officer,  in  prohibiting  the  steam- 
boat from  approaching  the  land  and  removing  the  property,  was 
within  the  scope  of  his  authority,  and  in  the  exercise  of  his  duty ; 
that  the  subsequent  destruction  of  the  property  by  the  rebels 
was  not  a  necessary  or  natural  consequence  of  any  wrongftil  act 
of  the  United  States  or  any  officer  of  the  United  States,  and  that 
no  liability  existed  against  the  United  States  in  respect  of  the 
transaction. 
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"The  claim  was  disallowed,  all  the  commissioners  agreeing." 

Am.  and  Br.  Claims  Com.  treaty  of  May  8, 1871,  Hale's  Report,  58.  See, 
also,  Howard's  Report,  62. 

In  the  case  of  ^.  E.  Campbell  4'  Co,  v.  The  United 

Campbell's  Case.  States,  No.  290  (Howard's  Report,  64)  a  claim  was  made 
''for  the  valae  of  a  cargo  of  sugar  belonging  to  the 
memorialists,  British  merchants  residing  in  London,  England,  and  con- 
signed to  them  from  Trinidad  de  Cuba  on  board  ^e  Federal  brig  John 
Welsh  bound  for  Falmouth,  England.  Said  brig  was  captured  on  the  6th 
day  of  July  1861  by  the  Confederate  piivateer  Jeff  Davis,  and  sent  into 
Charleston,  South  Carolina,  with  a  prize  crew  on  board.  The  brig  was 
condemned,  but  the  memorialists  alleged  that  the  neutral  character  of  the 
cargo  was  recognized,  and  after  haying  been  sold  the  net  proceeds  were 
held  by  the  Confederate  authorities  to  be  refunded  to  the  memorialists. 

''They  also  claimed  that  on  the  taking  of  Charleston  the  United  States 
Government  had  seized  the  Confederate  treasury  and  all  Confederate 
property  therein,  and  shortly  afterward  seized  and  took  possession  of  all 
property  whatsoever  or  wheresoever  belonging  to  or  in  the  possession, 
custody,  or  control  of  the  said  Confederate  States,  including  the  proceeds 
of  the  said  cargo  of  sugar,  for  the  value  of  which  they  demanded  com- 
pensation. 

"  The  United  States  agent  demurred  to  the  memorial  on  the  following 
grounds : 

"  1.  That  the  United  States  were  not  liable  for  the  acts  of  the  Confederate 
government  or  its  privateer,  Jeff  Davis,  in  the  capture  of  the  said  brig, 
John  Welsh, 

"2.  That  the  United  States  were  not  liable  to  the  said  claimants  by- 
reason  of  the  capture  of  the  Confederate  treasury,  and  all  Confederate 
property  therein,  or  of  any  and  all  of  the  said  property  of  the  said  Confed- 
erate States. 

"3.  That  the  said  memorial  showed  no  act  of  the  United  States,  as  com- 
mitted by  its  authority,  against  the  personal  property  of  the  said  claim- 
ants, and  showed  no  title  in  the  said  claimants  to  any  property  seized  or 
taken  possession  of  by  the  United  States. 

"Her  Majesty's  counsel  admitted  that  the  grounds  of  the  demurrer  were 
correct  in  a  general  sense,  and  merely  pointed  out  to  the  commissioners 
that  it  would  be  possible  for  the  claimants  to  make  out  a  case  of  their 
t)roperty  being  taken  by  the  United  States,  if  by  proof  brought  by  them 
they  could  show  that  the  proceeds  of  their  sugar  were  kept  separate  nnd 
distinct  from  the  funds  of  the  Confederacy,  and  marked  and  noted  as 
theirs,  and  thus  remaining  in  specie,  were  captured. 

"That  in  such  case  they  could  recover,  and  that,  however  remote  the 
chance  of  their  making  it  was,  they  should  be  i>ermitted  to  do  so  if  they 
could. 

"The  commissioners  overruled  the  demurrer,  but  the  claimants  never 
offered  any  further  evidence,  and  the  claim  was  finally  disallowed." 

<^  It  appears  that  Bei^jamin  G.  Shaw  was  the 

Convictg  in  Eevolt  owner  of  the  American  bark  Florida,  under 

command  of  Captain  Charles  H.  Brown,  and 

that  this  vessel  was  charted  by  the  Republic  of  Chile  to  convey 
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about  seventy  prisoners,  together  with  Chilean  officers  and 
soldiers,  to  the  penal  colony  at  Sandy  Point,  in  the  Straits  of 
Magellan.  The  Government  of  Chile  agreed  to  pay  the  sum  of 
$1,600  for  the  transportation  of  the  convicts  and  their  gaards. 
On  the  morning  of  November  27, 1851,  Captain  Brown  pre- 
pared to  disembark  the  prisoners  and  sent  a  boat  with  six  men 
ashore  to  see  the  governor  of  the  colony,  Mutioz  Gamero.  Im- 
mediately after  lauding,  the  men  were  seized  and  made  pris- 
oners by  the  convicts  on  shore,  who  had,  before  the  arrival  of 
the  vessel,  revolted  and  were  in  the  possession  of  the  colony. 
These  convicts  seized  the  vessel,  made  prisoners  of  Shaw, 
Brown,  and  others  and  thrust  them  into  prison.  Subsequently 
Shaw,  with  several  others,  was  shot.  On  the  2d  of  January 
1852,  one  Cambiaso,  the  leader  of  the  revolted  convicts,  com- 
pelled Brown,  under  threat  of  death,  to  navigate  the  vessel, 
and  ordered  him  to  sail  westward.  Subsequently  Captain 
Brown,  with  some  of  the  American  sailors,  succeeded  in  obtain- 
ing control  of  the  vessel  and  a  large  amount  of  treasure  that 
Cambiaso  had  taken  from  an  English  vessel,  iheUliza  Cornish, 
and  placed  on  board  of  the  Florida.  Brown  then  sailed  for 
Valparaiso,  and  on  the  14tb  of  February  1852  anchored  his 
vessel  in  the  harbor  of  San  Carlos,  Chiloe,  where  the  prisoners 
were  turned  over  to  the  Chilean  authorities. 

"  On  the  23d  day  of  February,  Captain  Brown,  having  ar- 
rived at  Valparaiso,  abandoned  his  vessel  to  the  Chilean 
authorities,  as  is  alleged,  but  subsequently,  as  stated,  he  sold 
her  for  money  to  pay  the  expenses  that  had  been  incurred.  It 
is  alleged,  further,  that  the  treasure  carried  by  the  Florida, 
and  which  had  been  taken  from  the  British  vessel  Fliza  Cor- 
nish, was  seized  in  the  port  of  San  Carlos  by  a  British  steamer. 

"The  question  is,  Is  the  Government  of  Chile  to  be  held  an- 
swerable for  the  aets  complained  of,  committed  by  persons  who 
were  in  rebellion  against  the  authority  of  the  Government  of 
Chile  and  had  killed  the  governor  and  garrison  at  Sandy 
Point!  All  the  authorities  on  international  law  are  a  unit  as 
regards  the  principle  that  an  injury  done  by  one  of  the  sub- 
jects of  a  nation  is  not  to  be  considered  as  done  by  the  nation 
itself.    (Vattel  II.  73.) 

"  Calvo  (Dictionnaire,  Eesponsabilit^,  II.  172)  expresses  him- 
self in  the  same  sense  and  sustains  the  principle  that  a  gov- 
ernment is  answerable  for  the  offense  committed  in  its  terri- 
tory only  when  the  claimant  government  can  furnish  the  proof 
that  the  other  government  was  able  to  prevent  the  act  which 
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caused  the  damage,  but  intentionally  neglected  to  do  so  (*  •  • 
que  PEtat  devait  ou  pouvait  Pemp6cher  et  a  volontairement 
neglige  de  le  faire). 

**  Also  Martens  ( Volkerrecbt,  1. 428)  is  of  the  same  opinion. 

^<  But  also  in  case  a  government  fails  to  prevent  its  citizens 
or  subjects  from  causing  damage  to  citizens  of  foreign  countries, 
in  which  case  a  government  would  be  answerable,  Eutherforth 
(Confere  Calvo,  Droit  International,  sec.  363)  avers  that  even 
such  a  failure  does  not  make  the  nation  answerable  for  the  acts 
committed  by  those  of  its  subjects  in  rebellion  and  who  have 
broken  ofif  their  relation  of  allegiance.  In  such  cases,  and  the 
case  of  the  convicts  on  Sandy  Point  is  in  line  therewith,  those 
citizens  cease  in  part  to  be  under  the  jurisdiction  of  their 
government. 

"  In  the  case  of  the  Florida  the  memorialist  admits  that  a 
rebellion  against  the  Chilean  Government  had  taken  place,  and 
had  been  suc<*essful;  that  the  Chilean  Government  and  also 
the  Chilean  citizens  suffered  great  damage  in  consequence  of 
said  rebellion,  as  the  governor  and  the  garrison  at  Sandy  Point 
had  been  killed  by  the  convicts.  At  the  time  these  events 
occurred  the  Chilean  Government  had  no  power  to  prevent,  in 
the  interest  of  the  bark  Floridaj  the  consequences  of  a  rebellion 
entirely  unknown  to  it,  and  did,  therefore,  in  no  way  fail  to 
perform  its  international  duties  for  the  protection  of  foreign 
citizens  residing  in  Chile  or  landing  at  Sandy  Point. 

"  Therefore  the  Chilean  Government  can  not  be  held  respon- 
sible for  acts  committed  by  revolted  convicts,  and  the  demurrer 
of  the  respondent  government  should  be,  and  is,  sustained.^ 

Frederick  U.  Lovett  et  al,  v.  ChiUf  No.  43,  United  States  and  Chilean  Chiims 
CommiB8ion;  convention  of  Augnst  7,  1892. 

3.  Acts  of  Soldiers. 

"  The  schooner  Topazy  a  vessel  belonging  to 
Case  of  the  "Topai."  citizens  of  the  United  States,  was,  in  the  month 
of  January  1832,  while  in  the  prosecution  of  a 
lawful  voyage,  at  a  place  called  Eedfish  Bar,  near  Anahuac, 
within  the  territory  of  Mexico.  While  lying  there  she  was 
taken  possession  of  by  General  Teran,  an  officer  of  rank  and 
consideration  in  the  Mexican  service,  and  ten  or  twelve  other 
officers  under  his  orders,  and  was  required  by  them  to  proceed 
to  Matamoras,  which  she  did,  with  the  Mexican  officers  on 
board.    She  was  required  by  them  to  take  on  board  a  hundred. 
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and  ten  or  twelve  Mexican  soldiers  and  eight  or  ten  women 
and  transport  them,  with  the  oflftcers  above  referred  to,  with 
the  exception  of  General  Teran,  to  Galveston  in  Texas,  and  in 
the  month  of  February  set  sail  for  that  place.  For  the  service 
thus  required  of  the  vessel  a  compensation  of  $800  was  prom- 
ised to  be  paid  at  the  end  of  the  voyage. 

"  While  thus  upon  the  passage,  having  been  out  about  forty- 
eight  hours,  the  Mexicans  on  board,  in  the  night  time,  rescued 
the  vessel  from  the  control  of  the  master  and  crew,  murdered 
the  master  and  mate,  ordered  the  course  of  the  vessel  to  be 
changed  and  brought  her  again  to  Eedfish  Bar.  The  crew 
were  taken  thence  to  Anahuac  and  there  imprisoned  on  the 
pretense  of  having  themselves  committed  the  murder  of  the 
captain.  A  considerable,  sum  of  money  and  other  articles  on 
board  were  seized  by  the  Mexicans  and  appropriated  to  their 
own  purposes.  The  vessel  was  never  restored.  The  charges 
against  the  crew  were  never  substantiated  and  appear  to  have 
been  wholly  without  foundation. 

''  These  facts,  in  the  opinion  of  the  board,  constitute  a  just 
claim  against  the  Government  of  Mexico  for  the  injuries  sus- 
tained. The  acts  of  murder  and  violence  which  were  perpe- 
trated were  the  acts  of  Mexican  officers  and  soldiers  subject  to 
the  control  of  the  government,  and  not  of  private  marauders 
or  pirates,  who  are  wholly  amenable  for  similar  aggressions. 
The  vessel  was  placed  at  the  disposal  of  the  murderers  and 
plunderers,  by  whom  the  deeds  of  violence  were  done,  by  the 
orders  of  an  officer  of  high  rank  and  station,  and  in  the  dis- 
charge of  the  supposed  duties  to  his  own  government.^ 

Memorial  of  John  Wilkintj  executor  of  Samuel  Lowder,  and  of  Samuel 
Thuratonj  adminintrator  of  Henry  Ryder :  Opinion  of  Messrs.  Evans,  Smith, 
and  Paine,  commissioners,  act  of  Congress  of  March  3,  1849. 

'<  The  claimants  above  named  were  citizens 
Case  of  Terry  ft    ^  ^^^  United  States,  domiciled  in  Mexico  at 
Axigns.  ^ 

the  commencement  of  the  late  war  between 

that  country  and  the  United  States.  They  prosecuted  the 
business  of  carriage  makers  as  partners  at  Puebla.  Angus 
resided  at  Puebla,  and  superintended  the  partnership  busi- 
ness, and  Terry  resided  at  San  Eafael.  After  the  commence- 
ment of  hostilities  Angus  continued  to  prosecute  the  busi- 
ness of  the  firm,  relying  upon  the  protection  of  the  Mexican 
authorities,  guaranteed  by  the  treaty  of  1831  between  Mexico 
and  the  United  States.     As  an  additional  security  for  his 
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protection,  on  the  9th  February  1847  Angus  obvained  from 
the  secretary  of  state  of  the  Mexican  Republic,  by  order  of 
the  vice-president,  a  special  letter  of  protection  recogniziDg 
him  as  a  citizen  of  the  United  States,  and  authorizing  him  ^  to 
remain  and  trade  in  the  territory  of  the  republic  during  the 
present  year.'  In  the  month  of  September  1847  the  city  of 
Puebla  was  occupied  by  the  army  of  the  United  States  under 
the  command  of  General  Scott,  then  on  his  march  to  the  City  of 
Mexico.  Upon  the  march  being  resumed  Colonel  Ghilds  was 
left  in  command  of  Puebla  with  a  detachment  of  the  army. 
Very  soon  afterward  the  city  was  invested  by  a  large  Mexican 
force,  chiefly  guerrillas,  under  the  command  of  General  Bea. 
Colonel  Childs  was  compelled  to  retire,  with  the  force  under 
his  command,  to  a  point  in  the  city  called  San  Jos^,  where  he 
was  closely  besieged  for  a  period  of  twenty-eight  days,  when 
he  was  relieved  by  the  arrival  of  a  reenforcement.  During  the 
siege  the  whole  city,  with  the  exception  of  the  point  occupied 
by  Colonel  Childs,  was  under  the  control  of  the  Mexican  troops. 
While  the  city  was  thus  commanded  by  General  Rea,  the  house 
occupied  by  Angus  was  entered  by  a  body  of  Mexican  soldiers 
and  the  entire  property  of  the  firm  of  Terry  &  Angus,  con- 
sisting of  their  tools,  stock  in  trade,  and  work  finished  and 
unfinished,  was  carried  off  or  destroyed.  Their  business  was 
thus  broken  up. 

''There  is  good  reason  to  believe  that  this  outrage  was  i)er- 
petrated  by  the  order  of  General  Rea.  One  of  the  witnesses 
testifies  that  during  the  evening,  before  the  house  was  attacked, 
a  Mexican  soldier  demanded  of  him  the  keys  of  the  house, 
which  were  then  in  his  possession  (he  being  in  the  employ  of 
Angus),  and  stated  that  he  had  been  sent  by  General  Rea  to 
demand  them.  The  keys  were  delivered  upon  this  demand, 
and  very  soon  afterward  the  house  was  entered  and  the  property 
was  destroyed.  Two  days,  the  witnesses  allege,  were  con- 
sumed by  the  soldiers  in  the  work  of  pillage  and  destruction. 
The  same  witness  testifies  that  after  the  property  had  been 
destroyed,  he  called  on  General  Rea  and  requested  him  to 
give  a  certificate  that  the  troops  under  his  command  had 
destroyed  the  property.  General  Rea  requested  him  to  call 
again  and  promised  to  give  the  certificate,  but  after  calling 
several  times  he  failed  to  obtain  it.  But  in  the  absence  of 
any  direct  testimony  upon  this  point,  the  length  of  time 
employed  in  destroying  the  property,  the  publicity  with  which 
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it  was  effected,  the  cambrous  character  of  the  property 
destroyed,  and  the  fact  that  the  work  of  destraction  was 
accomplished  by  soldiers  under  his  command,  lead  irresistibly 
to  the  conclusion  that,  if  not  done  by  the  direct  order  of  General 
Eea,  it  was  at  least  done  with  his  knowledge  and  acquiescence. 
'*The  destruction  of  the  property  of  the  claimants,  under 
these  circumstances,  in  the  opinion  of  the  board,  constituted 
a  valid  claim  for  indemnity  against  the  Mexican  Eepublic. 
The  member  of  the  firm  in  whose  possession  the  property  was 
found,  and  who  was  the  superintendent  of  the  partnership 
business,  enjoyed  the  double  guaranty  of  security  afforded  by 
the  treaty  of  1831  between  Mexico  and  the  United  States  and 
the  special  letter  of  protection  issued  to  him  by  the  Mexican 
Government  after  the  commencement  of  the  war.  So  far  as 
the  evidence  discloses  he  had  done  nothing  which  could  be 
construed  into  a  violation  of  the  neutrality  which  his  position 
required.  The  destruction  of  the  property  was  neither  acci- 
dental nor  a  consequence  of  the  military  operations  which  the 
Mexican  forces  adopted  to  recover  the  possession  of  the  city. 
That  part  of  the  city  in  which  the  property  was  located  was 
wholly  in  the  possession  of  the  Mexican  troops,  and  it  does  not 
appear  that  its  destruction  could  in  any  manner  facilitate  their 
efforts  to  dispossess  Colonel  Childs  of  the  part  which  was  occu- 
pied by  him.  In  fact,  no  other  motive  for  this  act  of  violence 
appears  than  hostility  to  the  claimants  as  American  citizens." 

Opinion  of  Messrs.  Bvans,  Smith,  and  Paine,  commissioners,  March  31, 
1851;  under  the  act  of  Congress  of  March  3, 1849. 

<^The  claim  tot  alleges  that  his  goods  and 
Hayden't  Cam.  com  ^  were  confiscated  and  made  spoils  to  the 
rapacity  of  Mexican  spoliation.'  "So  descrip- 
tion of  the  *  Mexican  troops,'  by  whom  it  is  alleged  this  out- 
rage was  perpetrated,  is  given.  The  claimant  does  not  state 
whether  they  were  a  part  of  the  Mexican  army,  what  were 
their  numbers,  nor  by  whom  they  were  commanded.  *  •  • 
One  witness,  a  Mr.  Duvall,  states  that  Hayden  *was  a  pris- 
oner in  custody  of  the  troops  commanded  by  General  Urrea.' 
*  ♦  ♦  The  claimant  is  entitled  to  an  award  only  ui>on 
the  assumption  that  his  property  was  taken  or  destroyed 
by  persons  for  whose  conduct  the  Mexican  Government  was 
responsible.  If  they  were  taken  by  order  of  an  oflBcer  in  com- 
mand of  a  detachment  of  the  army  for  the  public  service,  such 
a  responsibility  would  doubtless  have  attached,    *    *    *    The 
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'Mexican  troops'  by  whom  the  goods  were  takeu^for  all  that 
appears  to  the  contrary,  may  have  been  a  body  of  marauding 
soldiers,  under  the  command  of  no  regular  officer,  for  purposes 
of  plunder.  *  •  •  The  board  is  compelled  to  decide  that 
the  proofs  do  not  make  out  a  valid  claim." 

Memorial  of  John  Hayden:  Opinion  of  Messrs,  Evans/ Smith,  and  Paine, 
commissioners,  April  I,  1851 ;  act  of  Confess  of  March  3,  1849. 

"  The  claimant  was  traveling  along  a  wild 
Purker'sCaM.  road  ou  the  Isthmus  of  Teh  uan tepee,  when 
three  men, '  soldiers,^  he  said,  came  suddenly 
out  of  the  woods  and  one  of  them  struck  at  him,  disabling 
his  hand,  etc.  We  can  not  make  anything  of  this  but  a  pri- 
vate affair,  a  robbery  or  attempted  assassination  with  which 
the  authorities  had  nothing  to  do.  We  have  refused  to  hold 
the  United  States  responsible  in  much  such  a  case,  and  we 
have  not  gone  the  length  of  holding  either  government  liable 
on  such  a  showing." 

Wadsworth,  commissioner,  delivering  the  opinion  of  the  commission, 
Stanley  M,  Parker  v.  Mexico,  No.  818,  convention  of  Jnly  4,  1868. 

"  There  is  a  painful  effort  in  this  memorial 
Carlook'8  Case,  to  make  Out  a  case.  The  party  was  robbed 
of  all  he  had  in  1859  by  ^  some  soldiers  under 
a  sergeant.'  He  does  not  tell  us  whom  these  soldiers  be- 
longed to,  how  much  he  had,  or  what  it  was  worth.  The 
nearest  he  came  to  being  hurt  was  once  upon  a  time  when 
he  was  stopped  by  two  soldiers,  who  demanded  his  money. 
As  he  had  no  money  the  soldiers  did  not  get  it,  and  being  very 
angry  they  shot  a  dog.  For  all  these  cruelties  he  wants  $60,000 
in  gold,  with  interest  at  2J  per  cent  per  month,  the  lowest  rate 
in  the  city  of  Tehuantepec,  *  amongst  merchants  and  safe  par- 
ties.' But  we  can  not  see  our  way  to  make  this  allowance. 
The  claim  is  now  dismissed." 

Wadsworth,  commiBsioner,  delivering  the  opinion  of  the  commission, 
Thomai  Carlock  v.  Mexico,  No.  930,  convention  of  July  4,  1868,  MS.  Op.  III. 
77. 

In  numerous  cases  before  the  commission 
Various  Cases  Before  mj^^r  the  convention    between  the    United 
the  Mezioan Claims  g^^^^^  ^^^  Mexico  of  July  4, 1868,  it  was  held 
Conunission.  *>     i  i 

by  Sir  Edward  Thornton,  as  umpire,  that  the 

government  was  not  liable  for  the  acts  of  individual  soldiers 
or  of  bodies  of  straggling  or  marauding  soldiers  not  under  the 
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command  of  an  officer.    Thus,  in  the  case  of  John  Denis  v. 
Mexico^  No.  291,  MS.  Op.  VII.  405,  he  said: 

"Neither  is  it  shown  that  the  loss  which  he  Fthe  claimant] 
snffered  was  caused  by  anything  more  than  a  roobery  commit- 
ted by  lawless  soldiers  who  were  not  under  the  control  of  any 
officer  or  authority.  Under  such  circumstances  the  Mexican 
Government  can  not  be  held  responsible  for  damages.'' 

The  same  rule  was  applied  by  him  in  Angee  Villareal  v.  The 
United  States j  No.  732,  MS.  Op.  VI.  318;  Agapito  Lmigoria  v. 
The  United  States,  No.  516;  Pragedes  Orihe  v.  The  United  States, 
No.  525;  Joseph  S.  Kemm  v.  Mexico,  No.  602,  MS.  Op.  VI.  364. 
In  the  case  of  W.  C.  Triplet,  No.  144,  Sir  Edward  Thornton 
said:. 

"It  is  not  clearly  shown  by  whom  the  acts  were  committed,  / 
or  that  they  were  done  by  order  or  in  presence  of  an  officer  or 
officers,  aud  if  the  robbery  and  destruction  were  committed  by  , 
soldiers  only,  without  the  order  or  presence  of  an  officer,  the 
umpire  does  not  consider  that  the  Mexican  Government  can  be 
expected  or  called  upon  to  make  compensation  for  such  acts. 
It  is  one  of  the  unfortunate  consequences  of  choosing  to  live 
in  a  country  where  revolutions  and  disturbances  are  so  fre- 
quent." 

In  the  case  of  William  Culberson  v.  Mexico,  No.  616,  MS. 
Op.  V.  253,  Mr.  Wadsworth,  the  United  States  commissioner, 
while  concurring  with  the  Mexican  commissioner  in  dismissing 
the  claim,  referred  to  an  item  in  it  for  the  destruction  of  prop- 
erty by  the  troops  of  General  Corona,  saying: 

"But  why  should  I  pick  out  this  small  item  and  trouble  the 
umpire  with  this  case,  when  his  labors  are  most  and  must 
yet  be  more  enormous,  and  when  I  know  he  will  dismiss  it, 
because  claimant  only  proves  that '  Mexican  soldiers'  or  'gov- 
ernment soldiers'  too'k  his  horses,  without  showing  that  an 
officer  was  with  them.  The  umpire  requires  the  proof  of  the 
presence  of  an  officer."  , .. 

On  the  other  hand,  where  troops  or  armed  forces  were  act- 
ing under  the  command  of  an  officer,  claims  for  the  illegal 
taking  or  destruction  of  property  were  allowed  by  Sir  Edward 
Thornton — e.  g.,  Frederick  A.  Xetcton  v.  Mexico,  No.  154,  MS. 
Op.  VII.  386,  for  the  robbery  of  property  by  Eepublican  troops 
under  Colonel  Eijos;  A,  F.  Lanfranco  v.  Mexico,  No.  781,  for 
the  looting  of  a  store  at  Tehuantepec  by  Mexican  armed  men 
under  the  command  of  the  gefe  politico  of  the  place. 
5627— Vol,  3 55 
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A  claim  was  made  for  the  destraction  of 
Fortex^f  Case,  mining  property  in  Arizona  by  marauders 
from  Mexico.  It  was  held  that  governments 
are  not  responsible  for  incursions  of  thieves  and  robbers  into 
their  neighbors'  territory  unless  complicity  or  connivance  be 
Ahown  or  failure  to  restrain  such  acts  after  having  had  notice 
Df  them  in  time  to  prevent  them.  The  marauders  in  question 
were  not  "  Mexican  authorities ;  ^  and  no  proof  had  been  offered 
to  show  that  the  authorities  instigated  the  raid  or  connived  at 
it  or  had  any  notice  of  it  in  time  to  restrain  it. 

Charles  D.  Porter  v.  MejcicOy  No.  830,  convention  of  Jnly  4,  1868,  MS.  Op. 
VII.  46;  S.  P.,  Santa  Rita  Company  v.  Mexico^  No.  831,  MS.  Op.  VH.  70. 

<<  The  claimant  alleges  aud  the  defense  de- 
^^^B^Oam  *  °^^  ^^^^  *^®  trading  post  belonging  to  Dun- 
bar &  Belknap  was  within  the  United  States 
territory.  ♦  ♦  •  It  seems  clear  to  the  umpire  that  the 
Mexican  soldiers,  being  under  the  command  of  officers,  plun- 
dered and  destroyed  the  property  existing  at  the  post,  and 
although  it  is  not  so  clear  that  they  set  fire  to  the  buildings, 
there  is  no  doubt  that  they  at  least  left  them  without  pro- 
tection. Believing,  as  the  umpire  does,  that  the  post  was 
within  United  States  territory,  he  considered  that  Colonel 
Gabilondo  had  no  right  to  send  there  an  armed  Mexican  force. 
It  had  no  right  to  be  there  nor  to  have  prisoner  Jesus  M.  Ainza, 
and  thus  leave  the  post  abandoned  and  at  the  mercy  of  the 
Indians.  If  the  post  was  in  Mexican  territory,  the  property 
ought  to  have  been  taken  in  charge  of  and  protected  by  Mex- 
ican authorities  until  the  owners  could  have  provided  for  its 
safety.  The  umpire  therefore  considers  that  the  Mexican  Gov- 
ernment is  responsible  for  the  losses  suffered.'' 

Thornton,  umpire,  April  17,  1875,  Dunbar  4"  Belknap  v.  Mexico,  No.  185, 
convention  of  July  4,  1868. 

The  claimant  asked  damages  for  various  acts 
Forter'iCage.  of  violence  at  the  hands  of  certain  persons 
who  wore,  at  least  in  part,  the  uniform  of  the 
Spanish  volunteers  in  Ouba.  When  they  committed  the  acts 
in  question,  they  were  not  acting  under  the  command  of  any 
officer,  or  engaged  in  any  military  duty.  It  was  contended 
in  behalf  of  the  claimant  that  they  were  in  fact  Spanish  volun- 
teers, and  as  such  were  authorities  of  Spain,  within  the  meaning 
of  the  agreement  of  February  12,  1871.    The  advocate  for 
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Spain  argaed  that  the  interpretation  contended  for  would 
make  every  private  act  of  every  volunteer  in  the  Spanish  serv- 
ice the  act  of  the  authorities  of  Spain.  The  commission  dis- 
missed the  claim. 

Ca$e  of  Thomas  K.  Foster,  No.  36,  Span.  Com.  (1871),  May  9,  1874. 

The  memorialist  presented  a  claim,  as  widow 
TidaTu  Case,  of  Bonaventure  Yidal  and  as  administratrix 
of  his  estate,  for  the  appropriation  of  a  quan- 
tity of  growing  vegetables,  valued  at  $5,885.  The  deceased 
was  a  gardener,  engaged  in  raising  vegetables  for  the  New 
Orleans  market.  The  evidence  showed  that  the  losses  sus- 
tained by  Vidal  were  due  to  unauthorized  acts  of  pillage  by 
soldiers  of  the  United  States  army. 

It  was  claimed  by  counsel  for  the  memorialist  that  the  Gov- 
ernment of  the  United  States  was  liable  for  the  acts  of  the 
troops,  whether  specific  authority  could  be  shown  or  not. 

On  the  part  of  the  United  States  it  was  maintained  that  the 
government  was  not  liable  unless  the  authority  for  the  taking 
was  clearly  proved. 

The  claim  was  disallowed  by  a  majority  of  the  commission. 
Baron  de  Arinos  and  Commissioner  Aldis,  who  said : 

"In  this  case  we  are  not  able  to  find  the  facts  proved  as 
claimed  by  the  memorialist.  The  claim  does  not  arise  from  acts 
committed  by  the  civil  or  military  authorities  of  the  United 
States,  and  the  acts  committed  must  be  considered  as  mere  acts 
of  pillage. '^ 

It  was  understood  that  the  majority  of  the  commission  held 
that  specific  authority  for  the  taking  must  be  showD,  or  that  it 
must  appear  that  the  articles  taken  were  appropriated  to  the 
use  of  the  army,  and  were  such  as  were  necessary  for  its  sup- 
port. 

Vidal  V.  United  States,  No.  24,  BoutwelFs  Report,  147,  commission  nnder 
the  convention  between  the  Uoited  States  and  France  of  January  15, 1880. 

Louis  Castelain  and  Marie  Castelain,  his  wife, 
^"*     aixu  '  ^^*^^^®  ^^  France,  were  residing  in  August 

1864  near  Cairo,  Alexander  County,  Illinois. 
Castelain  was  engaged  in  the  sale  of  groceries  and  small  wares, 
and  his  stock  included  a  supply  of  spirituous  li(iuors.  On  the 
evening  of  April  21, 1864,  a  small  number  of  soldiers  belong- 
ing to  the  Uuited  States  army  went  to  his  house  for  the  purpose 
of  obtaining,  by  purchase  or  otherwise,  a  quantity  of  liquor. 


Digitized  by  VjOOQ  IC 


\ 


3000  INTERNATIONAL    ARBITRATIONS. 

Gastelaiiiy  who  bad  been  warned  that  the  sale  of  liquor  to  sol- 
diers was  contrary  to  the  regulations  of  the  army,  refused  to 
farnish  it,  and  the  soldiers  then  attacked  him  and  his  wife, 
seriously  injuring  them.  A  military  commission,  appointed  to 
investigate  the  a£fair,  reported  as  follows  : 

^^  The  commission  were  of  opinion  that  the  outrages  were 
committed  by  United  States  soldiers;  that  they  have  f^ed  to 
discover  what  soldiers  were  guilty  of  the  crime,  or  what  oflBcers 
shielded  them  from  punishment;  that  they  find  from  the  evi- 
dence adduced  that  Gastelain  did  not  sell  liquor  to  the  soldiers; 
that  Captain  Dugger,  the  provost-marshal,  was  to  blame  for  not 
taking  more  prompt  and  eflfective  measures  to  identiiy  the 
ottenders  and  bring  them  to  punishment.'' 

Upon  this  report,  and  the  recommendation  of  Major-Geueral 
Halleck,  Captain  Dugger  was  dismissed  from  the  service. 

It  was  claimed  by  counsel  for  the  Castelains  that  this  action 
on  the  part  of  the  United  States  fixed  its  liability  for  the  inju- 
ries to  their  persons  and  property. 

On  the  part  of  the  United  States  it  was  admitted  that  the 
claiuMints  were  sufferers  from  a  gross  and  unjustifiable  outrage; 
but  it  was  contended  that  the  injuries  were  not  the  result  of 
any  act  of  the  civil  or  military  authorities  of  the  United  States, 
and  that,  whatever  might  be  the  equitable  claims  of  the  family 
to  sympathy  and  compensation,  the  commission  had  no  juris- 
diction under  the  convention  to  make  an  award  in  their  behalfl 

The  claim  was  disallowed  by  the  unanimous  vote  of  the  com- 
mission, which  said: 

<<  This  was  a  cruel  and  malicious  attack  upon  the  claimants, 
probably  by  some  soldiers,  from  motives  of  personal  revenge. 

"  We  do  not  find  any  act  committed  by  the  authorities  cre- 
ating a  responsibility  on  the  part  of  the  United  States. 

*<  We  regret  that  we  are  not  allowed  to  indulge  in  sentiments 
of  pity  or  to  extend  charity  to  persons  so  cruelly  injured.'' 

Louvi  Castelain  and  Marie  CasWaifty  his  wi/«,  v.  United  States,  No.  353, 
BoutwelFs  Report,  131,  commiBsion  under  the  convention  between  the 
United  States  and  France  of  January  15,  1880. 

The  claimant  demanded  compensation  for  a 

Case  of  Jeannand.  quantity  of  cottou  destroyed  by  the  United 

States  forces  in  April  1864.    T  he  proofs  showed 

that  after  an  engagement  between  the  United  States  forces 

and  the  Confederates,  and  the  retreat  of  the  latter,  the  troops 

of  the  United  States,  upon  their  return,  burned  a  ginhouse  in 

which  the  cotton  of  the  claimant  was  stored. 

It  was  contended  by  counsel  for  the  United  States  that  the 
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evidence  failed  to  show  that  authority  was  given  by  the  oflBcers 
in  command  for  the  destruction  of  the  cotton,  and  that  it  was 
a  wanton  act  on  the  part  of  the  soldiers  for  which  the  govern- 
ment should  not  be  made  responsible. 

The  commission  held  that  this  was  a  "  peculiar  and  excep- 
tional case,"  and  in  making  an  allowance  stated  the  grounds 
of  their  action : 

*'l.  The  cotton  gin  in  which  the  cotton  was  stored  was  not 
burnt  in  battle  or  as  a  necessary  and  lawful  military  act.  It 
had  not  furnished  a  shelter  from  which  the  Confederates  had 
fired  or  might  thereafter  fire  upon  the  United  States  forces. 

'*The  United  States  forces  had  driven  the  Confederates  about 
three  miles  beyond  the  ginhouse,  and  were  marching  back  to 
their  camp,  not  pursued  by  the  Confederates,  when  the  build- 
ing was  set  fire  to. 

'^  2.  The  burning  was  not  ordered  by  authority  in  order  to 
destroy  the  cotton,  and  so  cripple  the  resources  of  the  Con- 
federates. At  that  time  and  place  all  the  avenues  to  market 
were  in  the  hands  of  the  United  States  forces,  so  that  the  Con- 
federates could  not  avail  themselves  of  this  cotton.  Hence 
the  Confederates  were  then  burning  the  cotton  in  that  region, 
and  the  United  States  authorities  were  trying  to  save  it  and 
transport  it  to  market.  This  case  does  not  come  within  the  line 
of  any  of  the  decisions  of  the  British  and  American  Claims 
Commission,  referred  to  in  Mr.  Hale^s  report,  in  which  claims 
for  losses  by  the  destruction  of  cotton  were  rejected. 

"  The  evidence  shows  that  the  burning  was  a  wanton  act  of 
the  soldiers  in  the  excitement  of  the  moment,  as  they  were 
marching  back  to  their  camp  from  a  successful  battle  with  the 
Confederates.  It  was  without  any  justifiable  excuse,  in  viola- 
tion of  order  and  discipline,  and  committed  when  marching 
back  to  camp,  under  the  command  and  in  the  presence  of  their 
oflBcers,  who  by  the  usual  and  ordinary  enforcement  of  military 
discipline  might  and  could  and  should  have  prevented  it,  but 
who  do  not  appear  to  have  used  any  means  whatever  to  pre- 
vent it. 

"  In  such  a  case  we  think  that  an  allowance  should  be  made." 

Jean  Jeannaud  v.  United  States,  No.  204,  Routwell's  Report,  132,  commis- 
sion under  the  convention  between  the  United  States  and  France  of  Jan- 
uary 15,  1880.  ^" 

Claimant,  a  citizen  of  the  United  States, 
Dodge's  Case,  averred  that  on  April  21,  1881,  a  body  of 
Chilean  soldiers  broke  into  the  house  in 
which  he  was  staying  at  Miraflores,  Peru,  and  inflicted  upon 
him  severe  physical  injuries;  that  they  then  took  away  money 
and  other  personal  property  belonging  to  him,  and  that  Gen- 
eral Lynch,  of  the  Chilean  army,  afterward  offered  to  pay  him 
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$300  in  full  satisfaction  of  all  claims  whicli  be  might  have 
against  Chile. 

The  agent  of  Chile  demurred  to  the  memorial  and  contended 
that  the  claimant  should  be  obliged  to  amend  it  by  specifying 
the  rank  of  the  persons  who  committed  the  alleged  outrages 
and  the  names  of  the  officers  under  whose  authority  they  were 
acting. 

The  commission  rendered  the  following  decision : 

"  The  defendant  government  claims  that  it  ought  not  to  be 
required  to  answer  the  memorial  unless  the  claimant  shall  first 
so  amend  his  memorial  as  to  specify  the  rank  of  the  persons 
committing  the  alleged  outrages,  the  authority  under  which 
they  acted,  and  the  names  of  the  civil  and  military  persons 
under  whose  orders  the  guilty  soldiers  were  serving. 

"According  to  Rule  111.  c,  of  the  rules  of  the  commission 
for  the  settlement  of  claims  under  the  convention  of  August  7, 
1892,  the  memorial  shall  state,  if  known  to  the  claimant,  the 
name,  rank,  and  employment  of  the  persons  committing  the 
acts  complained  of.  In  this  case  it  appears  from  the  memorial 
that  the  persons  who  committed  these  acts  were  soldiers  whose 
names  and  rank  were  unknown  to  the  memorialist.  As  the 
provisions  of  Article  III.  c,  of  the.  rules  do  not  make  the  nam- 
ing of  the  persons  who  committed  the  acts  complained  of  a 
conditio  sine  qua  non  for  the  basis  of  the  claim,  we  are  of 
opinion  that  the  memorial  is  sufficiently  specific  under  the 
rules  referred  to,  and  that  the  demurrer  should  be  overruled. 
It  is  so  ordered.'' 

WiUiam  W.  C,  Dodge  v.  CUUy  No.  40,  Uuited  States  and  Chilean  Claima 
Commission,  convention  of  Angnst  7,  1892.     See  Shield's  Report,  172. 

The  same  decision  was  rendered  in  the  case  of  Frederick  J7.  Selway  v. 
Chile,  No.  17. 

4.  Unlawful  Killing  by  Soldiebs. 

"According  to  this  convention  one  of  the 
Bonis't  Case,  conditions  sine  qua  non  is  that  the  wrong  com- 
plained of,  and  for  wliich  complainant  claims 
damages,  must  have  been  committed  by  an  authority  of 
the  government  (of  course  as  authority)  against  which  an 
award  is  claimed.  This,  however,  does  not  appear  to  have 
been  the  case.  All  we  can  learn  with  any  distinctiveness  from 
the  whole  case  on  the  docket  is  this: 

'<  In  the  night  of  September  the  3d  or  4th,  in  1862,  H.  A.  Dorris, 
a  citizen  of  the  United  States,  having  fled  from  the  State  of 
Texas  in  consequence  of  the  then  existing  rebellion,  was  killed 
in  Matamoras  by  Mexican  soldiers.    There  had  been  a  fandango 
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and  much  drinking  in  the  plaza  of  Matamoras;  gambling  in  the 
adjacent  places  forming  an  additional  element  of  vicious  and 
criminal  excitement.  A  German  of  the  name  of  Stus  stabbed 
some  Mexican  soldiers,  believing  himself  to  be  or  actually 
being  robbed  by  them.  A  bloody  broil  ensued  and  soldiers,  it 
appears,  rushed  to  the  house  where  John  Stus,  who  had  killed 
the  soldier  or  soldiers,  lived,  together  with  other  foreigners, 
and  among  them  H.  A.  Dorris,  the  son  of  the  complainant. 
The  house  was  entered  by  the  soldiery  and  several  Americans 
were  arrested.  Some,  however,  fled.  Dorris  was  not  heard  of 
after  this  affair.  No  corpse  was  recognized  as  his.  There  is 
no  evidence,  that  I  can  see,  showing  that  these  soldiers  acted 
otherwise  than  enraged  individuals.  The  whole  evidence  in 
this  case  is  what  I  would  call  scanty,  were  scanty  a  law  term. 
Nor  is  there  any  satisfactory  testimony  of  Dorris  being  killed 
by  Mexican  authority  that  can  be  discovered  by  the  umpire. 
He  may  have  been  killed;  he  very  likely  was  killed,  and,  if  so, 
probably  by  soldiers  in  uniform ;  but  his  murder  would  be  an 
individual  crime  nevertheless.  If  the  Mexican  Government 
has  done  nothing  in  the  way  of  criminal  prosecution  in  this 
case,  it  would  not  thereby  fall  within  the  defining  limits  of  our 
commission.  The  law  of  nations  acknowledges  the  right  of  a 
government  to  insist  on  the  penal  prosecution  of  offenders 
having  committed  crimes  against  its  own  citizens  or  subjects 
living  in  the  country  of  the  criminals,  and  the  law  of  nations 
admits  of  the  right  of  resorting  to  reprisals  and  retorsion  in 
cases  of  persevering  denial  of  justice,  though  it  must  be  admit- 
ted that  a  readiness  to  resort  to  such  means  is  growing  fainter 
with  every  advance  of  international  good  will.  All  such  cases, 
however,  belong  to  the  authorities  directing  the  international 
conduct  of  the  two  governments.  They  are  proper  cases  for 
the  department  of  foreign  affairs,  or  with  us  for  the  Department 
of  State,  which  includes  the  direction  of  foreign  affairs.  Such 
cases  have  nothing  whatever  to  do  with  our  commission.  The 
charter  of  our  international  commission,  if  I  may  be  permitted 
to  use  the  term,  says  in  so  many  distinct  words  that  the  com- 
mission shall  occupy  itself  with  cases  only  in  which  the  complain- 
ant can  show  that  he  was  a  citizen  of  the  country  from  which 
he  claims,  and  that  the  wrong  complained  of  was  <lone  to  com- 
plainant by  the  authority  or  some  authority  of  the  country 
against  which  he  complains  and  therefore  claims  damages.  It 
is  by  no  means  shown  that  this  has  been  done  in  the  case 


Digitized  by  VjOOQ  IC 


3004  INTERNATIONAL   ARBITRATIONS. 

under  consideration,  and  ^Anderson  Dorris  v.  Mexico'  must  be 
dismissed.'^ 

Lieber,  umpire,  November  17,  1871,  Anderson  Dorris  v.  Mexico,  No.  695, 
coDvention  of  July  4,  1868,  MS.  Op.  II.  311. 

January  7,  1866,  the  town  of  Tehuantepec 
Webtter*!  Caie.  was  attacked  by  Mexican  troops  under  the 
command  of  General  Figueroa  of  the  Mexican 
republican  army.  Claimant  and  other  foreigners  took  refuge 
in  a  house,  the  property  of  a  British  subject,  which  had  been 
used  by  the  American  consul,  who  was  then  in  the  United 
States,  and  which  had  the  American  flag  raised  over  it  at  the 
time.  The  house  was  attacked  and  claimant  was  severely 
wounded  by  one  of  the  soldiers,  though  unarmed  and  not 
resisting.  He  subsequently  died,  and  the  present  claim  was 
brought  by  his  administrator.  The  umpire,  Sir  Edward  Thorn- 
ton, awarded  $10,000,  saying: 

^' There  is  no  doubt  that  the  soldier  who  wounded  Webster 
was  under  the  immediate  command  of  a  Mexican  officer,  that 
the  act  was  authorized  by  the  officer,  and  that  the  Mexican 
Government  is  therefore  responsible  for  it.  It  is  stated  by 
some  of  the  witnesses  that  the  house  in  which  Webster  was  at 
the  time  was  invaded  and  occupied  for  the  purpose  of  flanking 
the  enemy.  This  may  have  been  a  necessity  of  war,  but  the 
wounding  of  Webster  was  not  so.  If  the  house  was  broken 
into  merely  for  the  sake  of  plundering,  the  act  of  wounding 
Webster  was  a  wanton  outrage,  but  was  countenanced  by  an 
officer,  so  that  the  government  became  liable  for  it.'' 

Theodore  Wehsier^s  Adm.  v.  Mexico,  No.  810;  convention  of  July  4, 1868, 
Ms,  Op,  III.  328. 

"  In  the  case  of  '  Mildred  Standish  v,  Mex- 
Case  of  BtaadiBh,    ^      ,  ^^   ^g^   ^^^  ^j^.^  ^^.^^^  ^^^  ^^  ^^^  ^.jj 

Panoni,  and  Conrow. .  «    ,         ,   .  •     ,       ,        ,  ... 

mg  of  the  claimant's  husband,  as  is  alleged, 

by  Mexican  troops  as  he  was  peaceably  traveling  from  Monte- 
rey to  Matamoras,  in  the  Republic  of  Mexico.  It  seems  to 
the  umpire  to  be  well  proved  that  the  said  husband,  by  name 
Austin  M.  Standish,  was  at  the  time  a  naturalized  citizen  of 
the  United  States.  The  testimony  as  to  the  killing  is  con- 
flicting, but  after  a  carefnl  examination  of  all  the  evidence  in 
this  important  case  the  umpire  is  forced  into  the  conviction 
that  Standish,  Parsons,  Gonrow,  and  their  servant,  *  Dutch 
Bill,'  were  traveling  alone  and  were  not  accompanied  by  any 
escort  of  imperialist  troops,  as  has  been  suggested  by  the 
agent  of  Mexico,  and  that  they  were  attacked  and  killed  by 
Mexican  soldiers  acting  under  the  orders  of  Mexican  officers. 
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The  indications  are  very  strong  that  it  was  Colonel  Sandez 
who  gave  the  order  for  the  attack  upon  the  travelers  in  ques- 
tion; but  whether  it  was  he  who  gave  it  or  not,  the  umpire  is 
convinced  that  the  acts  were  committed  by  the  order  of  a  Mex- 
ican officer  or  Mexican  officers.  It  is  not  at  all  impossible  that 
this  officer  or  these  officers  were  under  the  impression  that  the 
party  belonged  to  the  imperialist  forces,  and  therefore  the  acts 
may  not  have  been  criminal,  except  so  far  as  they  were  due  to 
the  failure  previously  to  discover  the  real  character  of  the 
party  attacked.  But  these  acts  having  been  committed, 
whether  with  evil  intention  or  not,  by  Mexican  soldiers  under 
the  direction  of  Mexican  officers,  the  umpire  is  of  opinion  that 
the  families  of  the  victims  ought  to  be  compensated  by  the 
Mexican  Government  for  the  loss  which  they  have  sustained. 
It  is  shown  that  Standish  was  able  to  earn  about  $2,500  per  an- 
num by  his  profession ;  as  he  was  young,  these  earnings  would 
probably  have  increased  rather  than  diminished  in  after  years. 
The  umpire  is  of  opinion  that  Standish's  family  should  receive 
such  a  compensation  as  would  at  an  annual  interest  of  6  per 
cent  insure  them  nearly  $2,500,  besides  the  value  of  whatever 
Standish  may  have  had  with  him  at  the  time  of  his  being 
killed.  There  is  some  uncertainty  with  regard  to  this  amount, 
but  the  umpire  believes  from  the  evidence  and  from  the  nature 
of  the  case  that,  including  money,  horse,  equipments,  and  fire- 
arms, the  value  must  have  reached  at  least  $1,500.  The  um- 
pire therefore  awards  that  there  be  paid  on  account  of  the 
above-mentioned  claim  the  sum  of  forty  thousand  Mexican 
gold  dollars  ($40,000)  without  interest,  and  the  further  sum  of 
fifteen  hundred  Mexican  gold  dollars  ($1,500)  with  interest  at 
6  per  cent  per  annum  from  the  15th  of  August  1865  to  the  date 
of  the  final  award  of  the  commission." 

Thornton,  umpire,  March  12, 1875,  convention  of  July  4, 1868,  MS.  Op. 
IV.  607.  In  the  case  of  Mary  Ann  Conrmo  v.  Mexico,  No.  392,  MS.  Op.  IV. 
609,  Sir  Edward  Thornton  allowed  for  the  death  of  Aaron  H.  Conrow 
$50,000  in  Mexican  gold,  without  interest,  and  $300  with  interest.  "The 
gains  of  Conrow  as  a  lawyer  were,"  said  Sir  Edward  Thornton,  "greater 
than  those  of  Standish,  and  therefore  the  compensation  for  his  loss  should 
he  also  higher.  On  the  other  hand,  there  is  no  proof  that  Conrow  had 
money  with  him  to  a  large  amount,  although  he  must  have  had  some  for 
his  traveling  expenses.  The  witness  John  B.  Clark  states  that  each  of 
the  party  had  a  horse  and  equipments  and  personal  baggage  to  the  value 
of  about  $200 ;  to  this  may  he  added  cash  for  traveling  expenses,  $100.''  In 
the  case  of  Parsons  (S.  Kearney  Parsons  v.  Mexico,  No.  397)  Sir  Edward 
Thornton  awarded  $.50,000  in  Mexican  gold,  without  interest,  for  the  kill- 
ing, and  $500  with  interest  for  loss  of  effects.    He  also  stated  that  after 
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haying  gone  over  the  grounds  of  the  case  again  with  great  care,  he  saw  no 
reason  for  modifying  his  previously  expressed  opinion  in  these  cases.  He 
admitted  the  possibility,  though  not  the  probability,  that  the  Mexican 
officers  who  directed  the  attack  upon  the  American  travelers  might  have 
been  ignorant  of  their  character.  But  he  said  that  they  had  the  means  of 
informing  themselves  as  to  who  the  travelers  were,  and  were  not  excusable 
for  faUing  to  do  so.     (MS.  Op.  IV.  508,  VII.  429.) 

In  the  case  of  J.  M.  Anciaray  attorney  for 
^^^^^^^^J^nwm^oiw  claimants  J  v.  The  United  States,  Ko. 
374,  hiSy  etc.,  MS.  Op.  YI.  67,  claims  were 
made  for  injuries  inflicted  upon  certain  inhabitants  of  the 
village  of  Sabinas  Hidalgo,  in  the  State  of  Nueva  Leon,  on 
the  morning  of  July  17, 1848.  The  opinion  of  the  commission 
was  delivered  by  Mr.  Wadsworth,  the  United  States  com- 
missioner, who  stated  that  on  the  evening  of  July  16, 1848,  one 
G.  K.  Lewis,  lately  a  captain  in  Ms^or  Ohevallie's  battalion  of 
Texas  cavalry,  followed  by  a  band  of  about  57  mounted  men 
of  his  company,  entered  the  village  and  were  kindly  received; 
that  on  next  morning  Lewis  and  his  band  proceeded  to  rob 
the  village  of  money,  jewelry,  and  other  articles  of  value;  that 
they  killed  four  of  the  inhabitants,  hung  the  judge  of  the  vil- 
lage up  at  his  own  door,  and  dragged  about  respectable  people, 
pushed  them  with  their  guns,  and  committed  other  outrages 
upon  them  till  they  surrendered  all  their  property;  that  the 
marauders  then  left  and  went  to  Villa  Aldama  and  there 
repeated  the  scenes  of  violence,  though  they  omitted  to  murder 
anybody;  that  news  of  the  outrage  reached  the  governor  of 
the  State  at  Monterey  on  the  18th  day  of  July,  when  he 
immediately  sent  information  of  the  transaction  to  the  officer 
in  command  of  the  American  forces  near  that  city,  who  ap- 
peared to  have  taken  no  steps  to  rectify  the  wrong  which  had 
been  committed;  and  that  the  robbers  were  never  arrested 
or  punished,  nor  was  the  plunder  taken  from  them  and  re- 
stored. At  the  time  of  these  outrages,  continued  Mr.  Wads- 
worth,  peace  existed.  The  fact  that  Lewis  and  his  company 
were  in  Mexico  still  with  arms  seemed  to  have  been  accounted 
for  by  the  fact  that  the  Texas  and  Arkansas  troops,  volun- 
teers, were  marched  to  Carmargo,  where  the  company  of 
Lewis  was  mustered  out  of  service  with  the  rest  on  the 
30th  of  June,  and  paid  off  on  the  4th  of  July.  At  that  time 
the  volunteers  were  disorderly  and  gave  the  officer  in  com- 
mand trouble  and  anxiety.  Mr.  Wadsworth  said  that  he 
could  find  no  excuse  for  the  act  of  turning  loose  on  Mexican 
ground  these  insubordinate  troops.    They  had  their  arms,  and 
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tbere  could  be  no  pretense  that  they  ever  surrendered  them^ — •\  ] 
since  the  report  from  the  War  Department  of  the  United  ' 
States  showed  that  no  return  of  arms  was  ever  made  by  this 
company.  Mr.  Wadsworth  held  that  the  treaty  of  peace  was 
violated  by  this  turning  loose  of  the  volunteers  from  Texas 
and  Arkansas  on  Mexican  soil;  that  the  United  States  were 
bound  to  take  their  armed  forces  out  of  Mexico,  and  were  not 
at  liberty  to  discharge  them  in  that  country ,  especially  in  view 
of  its  helpless  condition,  it  having  just  been  conquered.  On 
these  grounds  an  award  was  made  in  favor  of  the  claimants. 
Convention  between  the  United  States  and  Mexico  of  July  4,  1868.  In 
the  case  of  Mariano  de  los  Santos  v.  The  United  States y  No.  359,  and  cases 
No.  359  B.,  etc.,  ViUa  Aldama  cases,  the  umpire,  Sir  Edward  Thornton, 
dismissed  the  claims  for  want  of  proof  of  the  Mexican  citizenship  of  the 
claimants. 

Juan  F.  Portuondo,  a  naturalized  citizen  of 
Portnondo'f  Case,  the  United  States,  of  Spanish  origin,  was, 
together  with  certain  other  persons,  arrested 
in  the  town  of  Santiago  de  Cuba  on  February  10, 1870,  by 
order  of  the  military  authorities,  on  a  charge  of  complicity 
in  the  prevailing  insurrection.  He  was  conducted  to  a 
place  about  twelve  miles  distant,  where  by  Catalan  volun- 
teers, under  the  command  of  Lieutenant-Colonel  Boet,  in  the 
service  of  Spain,  he  was  shot,  without  trial.  It  was  said 
that  he  was  shot  while  making  an  attempt  to  escape.  His  son, 
Jose  F.  Portuondo,  presented  a  claim  against  Spain  to  the 
commission  under  the  agreement  between  the  United  States 
and  Spain  of  February  12, 1871,  for  $100,000  for  the  killing  of 
his  father.  The  umpire,  Baron  Blanc,  on  May  31,  1879,  held : 
(1)  That  the  killing  of  Portuondo  by  Spanish  soldiers  had 
"not  been  justified  on  the  part  of  Spain  by  any  proof  of  trea- 
sonable acts  of  the  deceased;"  (2)  that  the  Spanish  authori- 
ties had  failed  to  produce  evidence  of  "the  alleged  attempt  of 
the  deceased  to  escape  from  arrest;"  (3)  that,  "in  the  sentence 
of  the  superior  military  tribunal  acquitting  the  authors  of  the 
execution,  no  such  attempt"  was  charged,  "nor  any  other  act 
specified  or  asserted  to  have  been  proved  as  could  have 
deprived  the  deceased  *  *  •  of  the  protection  of  the 
United  States,"  while  the  deceased  was  "shown  by  unim- 
peached  testimony  to  have  been  constantly  anxious  to  avoid 
any  connection  with  the  insurrection."  On  these  grounds 
Baron  Blanc  awarded  the  sum  of  $60,000. 

Case  of  Job4  M.  Portuondo,  No.  65,  Span.  Com.  (1871),  May  31, 1879. 
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5.  Acts  of  Civil  Authorities. 

"This  claim  is  for  the  value  of  the  schooner 
Judicial  Anthontlet:  Rebecca  and  cargo,  alleged  to  have  been  lost  at 
Case  of  the  "Be-   p^^]^|^  Viejo  by  the  illegal  proceedings  of  the 


judge  of  that  place.  •  •  ♦  It  appears  that 
the  said  schooner,  with  a  cargo  valued  in  New  Orleans  at 
$7,677,  being  the  joint  property  of  Zacharie  and  Turner,  set 
sail  about  the  4th  April  1822  bound  for  Tampico  and  Vera 
Cruz;  that  in  due  time  she  arrived  at  Puebla  Viejo  and  en- 
tered her  cargo.  Selling  by  permission  a  small  portion  to 
defray  expenses,  she  cleared  with  the  residue  to  return  to  New 
Orleans.  Before  the  vessel  crossed  the  bar  of  Tampico  she 
was  seized  by  the  custom-house  officers  of  that  port  and 
charged  with  fraud,  and  proceedings  were  commenced  against 
the  vessel  and  cargo  before  the  judge  at  Puebla  Viejo.  The 
supercargo,  consignee,  and  captain,  thinking  it  would  be  best 
for  the  interest  of  the  owners,  agreed  that  the  vessel  and  cargo 
should  be  sold  and  the  proceeds  deposited  in  court,  subject 
to  a  final  sentence  or  decree.  The  decision  of  the  cause,  for 
some  reason  or  other,  was  put  off  and  protracted  until  in  the 
end  the  judge,  having  been  accused  of  treason,  made  his 
escape,  taking  with  him,  as  is  alleged,  all  the  money  deposited 
and  all  the  records  of  the  case.  Can  the  party  claim  against 
the  Government  of  Mexico  under  these  circumstances  t  ♦  •  • 
"It  not  only  does  not  appear  that  the  Mexican  Government 
had  the  slightest  agency  in  causing  or  suffering  the  wrong 
complained  of  to  be  done  to  the  claimant,  but  on  the  contrary 
it  appears  that  all  knowledge  of  the  wrong  was  sedulously 
kept  by  the  agents  of  the  parties  interested  from  the  knowledge 
of  that  government.  [The  commissioners  here  proceed  to 
show  that  an  agent  of  the  claimants,  after  conference  with 
the  United  States  consul,  decided  not  to  bring  the  matter 
to  the  notice  of  the  Mexican  Government  lest  the  proceeds 
of  the  sale  of  the  vessel  and  cargo  should  be  ordered  to  be 
paid  into  the  national  treasury,  but  to  make  Hhe  best  arrange- 
ments they  could  with  the  judge  before  whom  the  case  was 
brought;'  that  a  report  of  this  transaction  was  made  to  the 
owners  and  for  aught  that  appeared  approved  by  them;  that 
no  step  was  taken  by  the  claimant  in  the  matter  till  1844,  when 
a  search  was  made  for  the  records  of  the  trial  at  Puebla 
Viejo;  that  this  search  resulted  in  nothing  save  the  finding 
an  entry  on  the  custom-house  register  which,  besides  showing 
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the  arrival  of  the  vessel,  the  entry  of  her  cargo,  the  sale  of  a 
part  by  permission,  and  the  exportation  of  the  remainder, 
stated  that  after  the  vessel  had  cleared  *  fraud  was  disco  veiled 
and  the  vessel  and  cargo  were  confiscated.'] 

^^Thnsit  appears  that  a  certain  claim  arising  upon  an  alleged 
gross  and  illegal  act  was  kept  entirely  out  of  the  view  of  the 
Mexican  Government  by  the  claimant,  and  no  notice  of  it 
brought  to  the  knowledge  of  his  own  government  for  upwards 
of  twenty-two  years, 

"  Upon  what  grounds  can  Mexico  be  held  responsible  for  this 
fraud  or  misconduct  on  the  part  of  one  of  her  judges!  It 
seems  to  us  that  if  liability  for  all  acts  of  its  judicial  officers 
should  attach  to  the  nation,  it  can  only  be  on  the  ground  that 
the  government  receives  the  benefit  of  or  sanctions  such  acts. 
In  the  case  before  us  neither  of  these  probabilities  arise.  Be- 
fore judgment  no  part  of  the  money  accruing  from  the  sale  of 
claimant's  property  can  be  presumed  to  have  gone  into  the  na- 
tional treasury,  and  since,  by  consent  of  the  claimant,  the  Gov- 
ernment of  Mexico  remained  unadvised  of  the  act  of  the  judge, 
no  presumption  can  properly  arise  that  the  government  sanc- 
tioned his  act. 

^^  The  charge  of  fraud  against  the  vessel,  judging  from  the 
statements  of  the  agents  of  the  claimant,  was  not  wholly  with- 
out foundation." 

Opinion  of  Messrs.  Evans^  Smith,  and  Paine,  commissioners,  March  21, 
1851,  nnder  the  act  of  Congress  of  March  3, 1849. 

William  S.  Parrott,  a  citizen  of  the  United 
Parrott's  Case.  States,  who  resided  for  several  years  in  the 
City  of  Mexico  as  a  merchant,  presented  a 
claim  to  the  mixed  commission  under  the  convention  between 
the  United  States  and  Mexico  of  April  11,  1839,  for  losses 
growing  out  of  litigation  in  the  Mexican  courts.  Soon  after 
his  claim  was  filed,  he  furnished  to  the  board  a  list  of  docu- 
ments which  contained,  as  he  alleged,  important  evidence  to 
prove  his  claim,  and  which,  as  he  further  alleged,  were  in  the 
possession  and  under  the  control  of  the  Mexican  Government, 
together  with  a  request  that  a  requisition  for  the  documents 
should  be  made  on  that  government  in  conformity  with  the 
provisions  of  the  fourth  article  of  the  convention.  The  requi- 
sition was  made,  but  in  answer  to  it  less  than  half  of  the 
documents  specified  were  transmitted  to  the  board.  The  con- 
sideration of  the  claim  was  postponed  until  a  short  time  before 
the  close  of  the  commission,  but  as  the  documents  were  not 
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received,  it  was  finally  taken  up  for  discussion,  when  the 
Mexican  commissioners  rejected  all  the  items  except  one  for  a 
forced  loan  of  $1,000,  and  proposed  to  submit  the  case  to  the 
umpire.  The  American  members  refused  so  to  submit  the  case, 
for  the  reason  that  the  failure  of  the  Mexican  Government  to 
furnish  the  requisite  evidence  left  the  case  in  such  a  condition 
that  it  could  not  be  disposed  of  upon  its  merits. 

The  claim  was  afterward  presented  to  the  commissioners 
under  the  act  of  Congress  of  March  3, 1849,  with  some  addi- 
tional evidence  which  had  been  taken.  So  far  as  it  was  based 
upon  the  action  of  the  judicial  tribunals  of  Mexico  the  com- 
missioners observed  that  it  grew  out  of  a  series  of  suits  in 
relation  to  two  distinct  transactions.  Three  suits  were  insti- 
tuted by  Parrott  to  recover  the  value  of  a  lot  of  tobacco  and 
paper  which  had  been  deposited  with  him  as  security  for  a 
ioan  of  $20,000,  but  which  was  forcibly  taken  from  his  posses- 
sion by  creditors  of  the  depositors  who  set  up  a  prior  lien  upon 
it.  There  was  an  entire  absence  of  testimony,  however,  as  to 
the  final  disposition  of  these  suits.  The  claimant  left  Mexico 
in  1839,  and  apparently  had  not  been  there  since.  It  also 
appeared  by  the  correspondence  of  the  United  States  consul 
at  the  City  of  Mexico  with  his  government  that  before  the 
claimant  left  Mexico  he  made  an  assignment  to  his  creditors 
in  that  country  which  embraced  not  only  his  property,  but  all 
his  credits  and  claims,  except  such  claims  as  he  might  have 
against  the  Government  of  Mexico.  The  board  therefore 
decided  that  no  valid  claim  was  shown  for  anything  connected 
with  the  suits  for  the  tobacco  and  paper. 

The  claimant  held  a  large  landed  estate  in  Coahuila,  called 
the  Horuos  estate,  which  was  extensive  and  valuable,  and 
upon  which  he  had  a  large  amount  of  personal  property.  In 
1837  proceedings  were  instituted  before  a  Mexican  judge  by 
certain  citizens  of  the  country,  claiming  to  be  creditors  of  the 
claimant,  with  a  view  to  procure  the  sequestration  of  his  prop- 
erty. These  proceedings  were  followed  by  others  of  a  similar 
character,  which  finally  resulted  in  depriving  him  of  all  his 
property  on  the  estate.  The  United  States  consul  then  at  the 
City  of  Mexico  deposed  that  the  processes  granted  against  the 
property  were  "  in  direct  violation  of  the  laws  of  Mexico,  with- 
out any  citation,  notification,  or  conciliation,  all  of  which  are 
required  by  those  laws  and  the  practice  of  the  Mexican  courts 
as  essential  preliminaries.''    The  American  members  of  the 
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mixed  commission,  ia  a  report  to  the  Department  of  State  in 
relation  to  this  claim,  said: 

**The  abuse  of  judicial  functions  and  the  perversions  of  the 
laws  have  been  such,  as  the  undersigned  believe,  in  relation 
to  proceedings  in  which  the  claimant  was  interested,  as  to  have 
l)roduced  great  wrong  and  a  denial  of  justice,  for  which  upon 
the  principles  of  justice  and  by  the  operation  of  the  treaty 
between  the  United  States  and  the  Republic  of  Mexico  he  is 
entitled,  in  case  his  allegations  are  proved,  to  be  indemnified 
by  the  Mexican  Government  for  his  losses  consequent  thereon.^ 

The  entire  history,  said  the  commissioners  under  the  act  of 
1849,  of  the  proceedings  instituted  against  the  claimant's 
property,  so  far  as  it  could  be  ascertained  from  the  evidence 
before  them,  indicated  a  disposition  to  effect  his  ruin  under 
color  of  legal  proceedings.  During  their  pendency,  repeated 
applications  were  made  to  the  supreme  government  of  Mexico 
by  the  claimant,  and  also  by  the  United  States  consul  at  the 
City  of  Mexico  in  his  behalf,  for  the  protection  of  the  laws 
and  the  fulfillment  of  its  treaty  obligations.  The  principal 
difficulty  in  deciding  ui)on  the  claim  arose  from  the  deficiency 
of  evidence.  Although  there  was  a  large  mass  of  testimony 
on  file,  the  various  steps  taken  in  the  several  proceedings  were 
not,  said  the  commissioners,  sufficiently  proved  to  enable  them 
to  judge  to  what  extent  the  laws  were  disregarded  and  the 
claimant's  rights  violated.  It  was  evident,  however,  that  this 
deficiency  in  the  testimony  was  owing  to  no  fault  on  the  part 
of  the  claimant.  But  enough  was  shown  by  the  deposition  of. 
Mr.  Jones,  taken  in  connection  with  the  consular  correspond- 
ence and  the  records  on  file,  to  prove  that  the  rights  to  which 
the  claimant  was  entitled  as  an  American  citizen  under  the 
treaty  of  1831  were  grossly  violated  j  that  the  government, 
although  frequently  notified  of  the  violation  of  his  rights, 
refused  to  interfere  for  his  protection  j  that  the  government 
admitted  its  responsibility  for  losses  resulting  from  these 
causes;  and  that  the  claimant  did  sustain  very  serious  losses. 
<' These  facts,  we  think,''  said  the  commissioners,  "constitute  a 
valid  claim  for  indemnity."  They  therefore  decided  that  for 
the  losses  sustained  by  the  claimant  in  consequence  of  the 
irregular  and  illegal  proceedings  against  the  Hornos  estate, 
his  claim  was  valid. 

They  also  allowed  the  claim  of  $1,000  for  the  forced  loan  of 
1836. 
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"With  regard  to  the  case  of  the  *  Heirs  of 
Jkmmghh&B  Case.  Gyrus  M.  Donoaghho  v.  Mexico/  No.  703,  the 
nmpire  has  carefally  perused  the  yolumiuoos 
papers  connected  with  this  case,  and  with  Nos.  729,  730,  and 
731,  all  of  which  are  founded  upon  the  same  occurrences.  The 
circumstances  seem  to  be  as  follows:  An  American  mining 
company,  incorporated  at  San  Francisco,  purchased  the  mines 
of  Eosario  and  Carmen,  in  the  mining  district  of  Gandelero, 
in  Mexico,  and  sent  there  agents  and  employees  for  the  pur- 
pose of  working  those  mines.  These  persons  established  them- 
selves in  that  district,  and  most  of  them  seem  to  have  lived 
together  in  the  principal  house  belonging  to  the  establishment. 
The  superintendent  was  Alexander  H.  Dixon,  and  amongst 
others  employed  there  were  John  Hoffman,  George  Buxton, 
James  Gollins,  and  Gyrus  M.  Donoughho.  Antonio  Gutierrez, 
a  Mexican,  who  had  been  employed  as  a  carpenter  of  the  com- 
pany, had  a  wife  named  Marina  Orojeo,  of  whom  he  was  ex- 
tremely jealous  and  whom  he  treated  with  great  cruelty.  On 
the  16th  of  July  1864  the  wife  fled  to  the  home  of  the  mining 
company  and  put  herself  under  the  protection  of  Mrs.  Hofifman, 
who  was  also  a  Mexican.  Gutierrez,  who  was  jealous  of  Mr. 
Dixon,  appealed  to  Don  Jos6  Maria  Salazar,  an  inferior  judge 
of  Gandelero,  requesting  him  to  order  that  his  wife  should 
be  delivered  up  to  him,  and  threatening  that  if  he  did  not  do 
so  he  would,  with  the  assistance  of  friends,  take  her  himself 
by  force  from  the  home.  Salazar  sent  a  written  order  both  to 
Marina  Orojeo  and  to  Mrs.  Hofiman  that  they  should  imme- 
diately present  themselves  to  him.  It  appears  that  the  com- 
munication arrived  at  the  house  at  about  half-past  eight  in 
the  evening,  when  it  was  already  dark.  Mrs.  Hoffman  an- 
swered in  writing,  and  pointed  out  the  danger  and  inconven- 
ience of  going  at  that  late  hour  to  the  judge's  home,  which 
was  distant  about  two  miles  over  a  ragged  and  mountainous 
road.  Salazar  immediately  proceeded  to  collect  a  number 
of  men,  with  a  view  to  their  going  to  the  company's  house 
for  the  purpose  of  taking  Gutierrez's  wife  by  force.  Before 
these  men,  however,  were  ready,  a  friend,  Don  Maximo  Arriola, 
proceeded  to  the  home,  pointed  out  to  Dixon  and  Hoffman  the 
preparations  which  were  being  made,  and  urged  that  the 
woman  should  be  given  up.  Arriola  did  not,  however,  per- 
suade them  to  put  the  woman  out  of  the  home.  Shortly  after 
he  left  it  he  met  Salazar  with  the  force  which  he  had  raised. 
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and  advised  him  to  write  another  order  to  Hoffman.  His  com- 
panions, however,  did  not  allow  him  to  do  so,  but  insisted  npon 
going  on.  Still,  Salazar  preceded  them  and  had  an  interview 
with  Dixon,  Hoffman,  and  Marina.  No  agreement,  however, 
was  come  to,  and  Salazar  returned  to  what  he  called  his  posse 
comitatus  and,  having  placed  them  under  the  command  of  one 
Fermimo  Alarid,  desired  them  to  proceed  to  the  home  and  take 
the  woman  out  by  force.  They  did  so  and  a  conflict  ensued, 
in  which  Dixon  and  Buxton  were  wounded  and  Donoughho 
was  killed.  Salazar  himself  was  not  present  during  the  con- 
flict, but  kept  at  some  distance  and  took  no  part  in  it. 

"Several  of  the  Americans  were  then  imprisoned  and  kept 
separate  from  each  other,  on  the  charge  that  they  had  resisted 
the  authorities,  and  were  the  authors  of  the  disaster  which 
had  been  the  result  of  the  above-mentioned  conflict.  Their 
trial  was  continued  tor  several  months,  but  was  never  actually 
concluded.  The  umpire  is  of  opinion  that  there  is  no  proof 
whatever  that  Dixon  had  illicit  relations  with  the  woman 
Marina  Orojeo,  as  was  charged ;  he  considers  that  it  was  nat- 
ural that  in  consequence  of  the  treatment  she  suffered  from 
her  husband  she  should  have  left  him,  and  that  no  fault  can  be 
found  with  Dixon  or  Hoffman  because  she  was  allowed  the 
protection  of  Mrs.  Hoffman  and  of  the  house  in  which  she 
lived.  When  an  order  came  from  Salazar  that  she  should  at 
once  proceed  to  his  house,  it  being  then  a  late  hour  in  the 
evening,  it  is  not  surprising  that  Hoffman  should  have  remon- 
strated against  the  order.  The  letter  in  which  he  did  so  is 
not  produced,  although  it  is  almost  the  only  documentary  evi- 
dence which  Salazar  might  have  exhibited  to  prove  Hoffman's 
alleged  refusal  to  deliver  up  the  woman.  But  there  does  not 
appear  to  have  been  any  such  refusal,  but  only  a  representa- 
tion as  to  the  diflBculty  of  her  going  at  that  hour  to  Salazar^s 
house.  Neither  Dixon  nor  Hoffman  seems  to  have  refused  to 
let  her  go  if  she  chose  to  do  so ;  but  Gutierrez's  desire,  as  well 
as  that  of  Salazar  subsequently,  seems  to  have  been  that  they 
should  turn  her  out  of  the  house,  which  they  declined  to  do, 
although, they  made  no  objection  to  her  being  taken  by  either 
Arriola  or  Salazar. 

*'The  composition  and  the  conduct  of  the  so-called  posse 

seems  to  the  umpire  to  have  been  most  unjustifiable,  and  that 

Salazar  should  not  have  accompanied  them  was  unpardonable. 

It  is  not  surprising  that  the  Americans,  knowing  beforehand 
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the  claBS  of  persons  who  composed  the  poasej  should  have 
taken  up  the  few  arms  they  had  with  them.  The  attack  made, 
upon  the  house  was  not  the  orderly  proceeding  of  authorities, 
but  the  riotous  behavior  of  a  mob,  and  after  a  careful  examina- 
tion of  the  voluminous  but  extremely  contradictory  evidence 
of  the  affair,  the  umpire  is  of  opinion  that  the  disastrous  eon- 
sequences  of  that  night  were  entirely  due  to  the  improper 
conduct  of  the  authorities  on  the  occasion.  Looking  at  the 
way  in  which  the  Americans  were  treated  during  the  so-called 
trial  which  subsequently  took  place,  and  at  the  partiality 
shown  toward  Salazar  and  Alarid,  while  Dixon  and  his  com- 
panions were  treated  with  the  greatest  rigor  and  severity,  it 
can  not  be  supposed  that  the  claimants  in  the  above-mentioned 
claim  would  have  been  able  to  obtain  justice  in  any  action  for 
damages  which  they  might  have  instituted  against  Salazar. 
The  murder  of  Donoughho  was,  in  the  opinion  of  the  umpire, 
an  injury  done  to  citizens  of  the  United  States  by  authorities 
of  the  Mexican  Eepublic  as  contemplated  by  the  convention  of 
July  4,  1868,  for  which  injury  the  Mexican  Government  is 
responsible.  The  umpire  therefore  awards  that  there  be  paid 
by  the  Mexican  Government  on  account  of  the  above-men- 
tioned claim  the  sum  of  $12,000,  Mexican  gold,  with  an  annual 
interest  of  6  per  cent  from  July  17, 1864,  to  the  date  of  the 
final  award." 

Thornton,  umpire,  April  1,  1876,  Heirs  of  Cyrus  W,  Jhmoughko  ▼.  Meitico, 
No.  703,  convention  of  July  4,  1868,  MS.  Op.  VI.  399. 

In  the  case  of  Alexander  H,  JHxon  v.  Mexico,  No.  730,  MS.  Op.  VI.  408, 
growing  out  of  the  same  aflair,  Sir  Edward  Thornton  awarded  the  claim- 
ant $10,000  in  Mexican  gold,  without  interest,  for  wounds  inflicted  on  him, 
for  his  long  imprisonment,  and  for  expenses  incurred  during  that  time. 
In  making  this  award  Sir  Edward  Thornton  said:  ''The  claimant  con- 
tributed, though  perhaps  in  but  a  slight  degree,  to  the  catastrophe  which 
took  place  on  Jnly  16,  1864 ;  for  it  appears  in  the  evidence  that  he  made 
use  of  intemperate  language  toward  Salazar,  from  which  he  certainly 
ought  to  have  abstained  toward  an  authority,  and  there  can  be  little 
doubt  that  Salaznr  was  irritated  by  his  language.  This  fact  must  be 
taken  into  consideration  in  assessing  the  damages.  It  is  clear  that  the 
claimant  incurred  some  expenses,  but  there  is  not  sufficient  proof  of  the 
amount  of  these  expenses.'' 

Sir  Edward  Thornton  also  made  an  award  in  favor  of  Oeorge  Buxton. 
{George Buxtonv, Mexico^ No. 731, MS. Op. VI. 409.)  Hesaid:  •'Theclaimant 
in  the  csise  seems  to  have  incurred  no  blame  whatever  in  the  affair  of  the 
16th  July  1864,  but  on  the  contrary  had  attempted  to  conciliate  and  pacify 
the  assailants.  It  appears  that  it  was  almost  immediately  after  this 
attempt  that  he  received  the  wonnd  which  made  him  a  cripple  for  life 
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and  the  conseqaences  of  which  have  permanently  affected  his  health.  The 
.  compensation  ought  therefore  in  this  case  to  be  higher  in  comparison,  as 
the  umpire  thinks,  than  in  that  of  Alexander  H.  Dixon.  But  there  is  no 
claim  made  for  expenses,  as  in  the  case  of  Dixon.  The  umpire  therefore 
awards  that  there  be  paid  by  the  Mexican  Government  on  account  of  the 
above-mentioned  claim  the  sum  of  $8,000  Mexican  gold,  with  interest." 

A  claim  for  damages  growing  oat  of  the 

Eosario  and  Carmen  same  transaction  as  in  the  preceding  case  was 

mning  Company's  made  by  the  mining  company.^    This  claim  Sir 

Claim.  Edward  Thornton  dismissed  on  the  following 

grounds : 

*'The  umpire  has  already  said  in  a  previous  case,  No.  703, 
that  he  considered  that  tlie  conduct  of  Alcalde  Salazar,  and 
the  mode  which  he  adopted  to  take  the  woman,  Marina  Orojeo, 
by  force  from  the  company's  establishment,  were  unjustifiable 
and,  as  he  believes,  contrary  to  law.  They  were  distinguished 
by  an  indiscretion  and  a  violence  which  were  unworthy  of  the 
name  of  justice,  and  quite  unnecessary.  It  was  certainly  indis- 
creet, to  say  the  least  of  it,  on  the  part  of  Salazar  to  choose 
the  night  for  such  an  operation,  to  select  a  man  like  Geronimo 
Alarid,  a  known  enemy  of  Dixon,  to  command  the  force,  and 
not  to  be  present  himself  to  restrain  the  violence  of  such  an 
excited  body  of  men,  and  prevent  the  commission  of  murder 
upon  a  man  who  was  endeavoring  to  escape  and  had  fallen  in 
running  away. 

''  But  the  violence  was  not  directed  against  the  company. 
Its  object  was  to  get  possession  of  the  woman  Marina  Orojeo, 
and  to  force  the  Americans  to  give  her  up;  and  if  malice  was 
partly  the  motive  of  the  attack,  that  malice  was  directed 
against  Dixon,  and  almost  against  him  alone.  There  does 
not  seem  to  have  been  any  general  antipathy  to  the  company 
on  the  part  of  the  anthorities  or  the  jJeople.  Nor  does  the 
umpire  consider  that  Dixon  himself  was  prevented  from  so 
far  providing  for  the  interests  of  the  company  by  naming  some- 
one to  look  after  the  property  and  to  superintend  the  working 
of  the  mine,  until  the  directors  at  San  Francisco  should  have 
been  apprised  of  what  had  taken  place,  and  should  have  sent 
other  employees  to  replace  those  who  had  been  imprisoned. 
There  is  no  evidence  to  show  that  these  persons  would  have 
been  interfered  with  either  as  regarded  the  protection  of  the 
property  or  the  continuance  of  the  working  of  the  mines.  It 
is  said  that  the  colored  man.  Potter,  who  was  at  first  put  in 
charge  of  the  establishment,  was  murdered;  but  there  is  no 
sufficient  proof  of  the  fact,  and  still  less  that  the  murder  was 
committed  by  or  at  least  at  the  instigation  of  the  authorities. 
It  is  further  stated  that  another  person  was  put  in  charge  of 
the  establishment,  but  was  frijrhtened  away  from  it.    There  is, 


^  Roaario  and  Carmen  Mining  Company  v.  Mexico ^  No.  729,  MS.  Op.  VI.  406. 
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however,  no  safficient  proof  of  this  assertion,  nor  of  the  rob- 
bery of  ore,  nor  the  destruction  of  the  machinery.  In  the 
mean  time  the  directors  at  San  Francisco  seem  to  have  taken 
no  measures  whatever  for  the  safety  of  the  property  or  the 
continuance  of  the  working  of  the  mines.  The  company  can 
therefore  hardly  complain  of  the  robbery  or  destraction  of 
property  which  they  so  utterly  neglected. 

"  With  regard  to  the  destruction  of  the  machinery,  the  um- 
pire would  refer  to  the  letter  of  Judge  Apolonio  Saing  of 
November  27, 1871,  to  the  United  States  consul  at  Mazatlan 
(Paper  Z),  in  which  he  states,  amongst  otlier  things,  that  the 
witnesses  had  testified  that  the  company  had  imported  and 
placed  at  the  mines  a  great  deal  of  iron  machinery,  'all  of 
which  is  still  to  be  seen,  though  abandoned  and  deteriorated.' 
(The  translator  has  rendered  the  Spanish  ^  en  deterioro '  by  the 
English  word  <  destroyed.'  But  deterioration  is  not  destrac- 
tion. The  former  may  arise  from  neglect,  as  in  this  case, 
whilst  the  iatt-er  implies  violence.)  These  witnesses  testified 
in  1871,  and  it  is  clear  that  if,  after  seven  years'  abandonment 
and  neglect,  the  machinery  was  still  there,  though  deteriorated, 
it  might  with  common  care  have  been  preserved  and  used. 
The  umpire  is  of  opinion  that  the  Mexican  Gtovemment  can  not 
be  held  resi>onsible  for  the  losses  arising  out  of  this  neglect 
and  abandonment  of  the  mines  above  mentioned,  and  there- 
fore awards  that  the  claim  be  dismissed." 

^'The  memorialist  sets   forth  that  he  and 

Bensiey's  Caset.  One  Edward  Kelly,  both  citizens  of  the  United 
States,  were  proprietors  and  equal  owners  of 
a  circus  with  which  they  were  traveling  in  the  Hepublic  of 
Mexico  in  1844;  that  on  the  18th  of  July  of  that  year  they 
were  at  the  village  of  Dolores  or  Hidalgo,  in  the  department 
of  Guanajuato,  having  made  arrangements  for  a  performance 
at  San  Miguel  de  Allende  on  the  following  Sunday;  that  When 
about  to  depart  from  that  place  the  first  alcalde  of  the  village, 
by  force  of  arms  and  against  their  urgent  remonstrances,  took 
from  them  nine  mules  and  two  servants,  and  detained  them  a 
considerable  time;  that  in  consequence  of  this  seizure  of  their 
property  they  were  detained  four  days,  at  an  expense  of  about 
$600,  and  their  proposed  performance  at  San  Miguel  was  frus- 
trated. The  memorialist  claims  for  the  damages  sustained  by 
him  in  consequence  of  this,  as  he  alleges,  illegal  violation  of 
his  rights. 

<' There  is  no  allegation  that  the  acts  complained  of  were 
perpetrated  by  any  oflBcer  or  persons  in  the  employment  or 
under  the  control  of  the  Mexican  Government,  or  for  whose 
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proceedings  tbat  government  was  or  oaght  to  be  responsible. 
The  injnry  sustained  by  the  memorialist,  as  set  forth  by  him^ 
was  inflicted  by  a  municipal  officer  of  the  village  of  Dolores, 
against  whom  redress  might  have  been  had  before  the  judicial 
tribunals  of  the  country.  In  the  opinion  of  the  board  the 
memorial  does  not  set  forth  a  valid  claim  against  the  Bepublic 
of  Mexico,'  and  it  is  accordingly  rejected." 

Case  of  John  Bensley :  Opinion  of  Messrs.  Evans,  Smith,  and  Paine, 
commissioners,  Febmary  20,  1850,  under  the  act  of  Congress  of  March  3, 
1849. 

Bensley  presented  another  claim  in  which  he  alleged  that 
he  was  a  half  owner  of  the  North  American  Circus  Company, 
which  was  performing  in  Mexico  in  1842,  and  that  on  the  7th 
of  March  in  that  year  a  boy  attached  to  the  company,  and 
indentured  to  him  as  an  apprentice,  was  seized  and  taken  by 
force  in  tlie  department  of  Ounaxuato,  by  order  of  Don  Jos6 
de  la  Bivera,  constitutional  alcalde  of  the  place;  that  the  boy 
was  restored  on  the  next  day,  but  was  again  seized  on  the  17th 
of  March  at  Silas,  in  the  same  department,  by  the  prefect  of 

that  place,  by  virtue  of  an  exharto  from  the  authorities  of  Y , 

and  was  taken  entirely  from  the  company.  The  boy  was  a 
"beautiful  and  skillful  rider,  and  In  consequence  of  his  seizure 
and  the  loss  of  his  services,  the  company  sustained  great  loss 
and  injury.^  The  commissioners  under  the  act  of  Congress  of 
March  3, 1849,  to  whom  the  claim  was  preferred,  said : 

"The  board  is  unable  to  see  anything  in  the  facts  thus  stated 
•  *.  •  for  which  the  Government  of  Mexico  could  be  justly 
held  responsible.  It  does  not  appear  upon  what  ground  the 
seizure  of  the  boy  was  made  nor  whether  it  was  made  in  con- 
formity with  any  law  of  Mexico.  But,  whether  justifiable  or 
otherwise,  the  acts  complained  of  were  committed  by  a  munici- 
pal oflBcer  of  the  department  for  whose  conduct  the  govern- 
ment of  Mexico  can  not  be  held  responsible  unless  done  by  its 
authority.  It  would  be  an  extraordinary  position  to  assume 
under  the  law  of  nations  that  a  government  is  liable  to  afford 
an  indemnity  for  every  injury  which  may  result  from  the  illegal 
or  irregular  acts  of  any  of  its  subordinate  municipal  officers. 
For  injuries  thus  committed  the  party  must  find  his  redress 
by  a  prosecution  against  the  individual  by  whom  the  wrong  was 
done,  and  while  the  tribunals  of  justice  are  kept  open  to  afford 
this  redress,  an  indemnity  can  not  be  demanded  from  the  gov- 
ernment. For  all  that  appears  in  this  case,  the  courts  of  Mex- 
ico were  open  to  the  claimant  and  to  them  he  should  have 
appealed." 
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Bensley  presented  to  the  same  commission- 
Oovemorof  aBtate:  ^^^  ^  claim  growing  out  of  the  seizure  of  an- 
Other  boy,  indentured  to  him  as  an  apprentice, 
and  also  a  performer  in  the  circus,  at  San  Luis  Potosi  la  1844* 
It  was  alleged  that  when  the  circus  was  about  to  leave  that 
city,  the  governor  of  the  State  sent  a  request  to  Bensley  that 
he  would  permit  the  boy  to  visit  him,  as  he  wished  to  see  bim 
before  he  lelt  the  city.  The  boy,  with  the  consent  of  Bensley, 
went  to  the  governor's  house,  when  he  was  "detained  by  force 
and  not  allowed  to  return."    The  commissioners  said: 

"  The  seizure  of  this  boy  was  the  subject  of  correspondence 
between  Mr.  Shannon,  minister  of  the  United  States  in  Mexico, 
and  the  minister  of  foreign  relations  of  that  government  in 
1844.  Mr,  Shannon  demanded  the  interposition  of  the  Mexi- 
can Government  in  behalf  of  the  claimant.  This  was  refused 
upon  the  ground  alleged  by  the  minister  of  foreign  relations 
that  the  Mexican  Government  was  not  responsible  for  the  acts 
of  the  governor  of  San  Luis  Potosi,  and  that  the  application 
for  redress  should  be  made  to  the  judicial  tribunals  of  the 
country,  which  were  open  to  him.  The  detention  of  the  boy 
appears  to  have  been  a  wanton  trespass  committed  by  the 
governor,  under  no  color  of  official  proceedings,  and  without 
any  connection  with  his  official  duties.  For  the  damages  re- 
sulting from  this  unauthorized  act  he  was  individually  res])oii- 
sible  to  the  claimant,  and  it  does  not  api>ear  that  ample  redress 
might  not  have  been  obtained  by  a  resort  to  the  judicial  tri- 
bunals of  the  country.  Had  the  courts  of  Mexico  been  closed 
to  the  claimant  and  justice  denied  him,  that  might  have  consti- 
tuted a  ground  for  a  claim  of  indemnity  against  the  Govern- 
ment of  Mexico.  No  such  case,  however,  is  presented.  No 
appeal  was  made  by  the  claimant  to  the  courts  and  no  deniiJ 
of  justice  has  been  proved.  Under  these  circumstances  the 
board  can  not  regard  the  Government  of  Mexico  as  liable  to  a 
claim  for  indemnity  on  account  of  the  wanton  or  malicious 
trespass  of  the  person  holding  the  office  of  governor  of  one  of 
the  States  constituting  the  confederacy.  It  might  with  the 
same  propriety  be  claimed  that  the  government  was  liable  for 
every  trespass  committed  by  a  private  citizen." 

John  C.  Jones,  an  American  trader  in  the 
Jonet'sCase.  Hawaiian  Islands,  as  well  as  United  States 
consul  there,  in  July  1833  purchased  the 
American  brig  Loriot^  and  sent  her  with  an  assorted  cargo 
of  merchandize  to  the  coast  of  California.  She  arrived  in  Sep- 
tember at  Monterey,  where  her  papers  were  examined  by  the 
custom-house  officers  and  approved,  and  after  payment  of 
duties  upon  her  cargo  she  proceeded  to  San  Francisco.  On 
her  arrival  at  that  port  permission  was  given  by  the  proper 
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aathorities  to  dispose  of  her  cargo,  and  the  sale  of  it  was  im- 
mediately begun.  Several  days  afterward,  when  a  portion  of 
the  cargo  had  been  disposed  of,  the  captain  of  the  port  with 
an  armed  force  seized  the  vessel  and  cargo  and  imprisoned 
Alpbeus  B.  Thompson,  the  supercargo.  The  cargo,  together 
with  the  sails  and  stores  of  the  vessel,  was  taken  on  shore  and 
placed  in  the  custody  of  Mexican  officers,  and  the  whole  was 
detained  for  a  period  of  forty  days,  when  they  were  released 
without  a  trial,  and  the  master  was  permitted  to  reship  the  cargo 
and  leave  the  port.  The  cargo  and  stores  suffered  considerable 
loss  from  thefts  and  rough  handling  during  the  time  they  were 
under  the  control  of  the  Mexican  officers,  and  the  sails  and 
riggiug  of  the  vessel  were  injured.  The  master  was  compelled 
to  pay  the  charges  of  unloading  and  reshipping  the  cargo. 
The  seizure  of  the  vessel  appeared  to  have  been  made  by  the 
order  of  General  Jos^  Trigueroa,  governor  of  California,  on  a 
charge  that  Thompson,  the  supercargo,  had  been  at  some  pre- 
vious time  illegally  engaged  in  catching  otters  upon  the  coast. 
This  charge  was  shown  to  be  false,  but  it  was  held  that  that 
could,  if  true,  have  furnished  "  no  justification  for  the  act."  Its 
falsity  only  rendered  the  wrong  more  apparent."  The  claims 
preferred  by  Jones  were  held  to  be  valid  claims  against  the 
Republic  of  Mexico. 

Decision  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners,  January  20, 
1851,  nnder  the  act  of  Congress  of  March  3, 1849.  An  award  was  also  made 
in  favor  of  Alpheiis  B.  Thompson  ''for  his  seizure  and  unjust  imprison- 
ment." 

"  In  the  case  of  Sheldon  Lewis,  No.  287,  the 
^'^^'^^""- claimant  alleged  that  in  March  1863  he  was 
the  owner  of  the  bark  Matilda  A.  Lewis^  on 
which  vessel  was  laden  in  that  month  a  quantity  of  fowls  des- 
tined for  Havana;  that  theoflftcersof  the  United  States  refused 
to  permit  the  vessel  to  leave  with  the  fowls,  and  took  posses- 
sion of  them;  that  subsequently  the  consignee  of  the  fowls 
in  Havana  brought  suit  against  the  vessel  in  the  United  States 
district  court  for  the  southern  district  of  New  York  for  the 
value  of  the  fowls,  and  recovered  judgment  for  $1,100,  for  which 
amount,  with  the  additional  sum  of  $600  costs  expended  by 
him,  the  claimant  claimed  an  award. 

"  It  appeared  from  the  evidence  that  by  order  of  the  Secre- 
tary of  the  Treasury  of  19th  May  1863  officers  of  the  custom- 
houses of  the  United  States  were  directed  to  refuse  clearances 
ibr  the  exportation  of  ^  horses,  mules,  and  live  stock,'  and  to 
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cause  the  detention  of  all  animals  attempted  to  be  so  exported. 
That  the  fowls  in  question  had  been  shipped  by  oneOlas  upon 
the  vessel  for  Havana;  that  the  customs  officers  in  New  York 
construed  the  order  of  the  Secretary  of  the  Treasury  as  cov- 
ering fowls,  refused  to  grant  clearance  for  them,  and  ordered 
them  to  be  relanded.  The  fowls  were  relanded  and  delivered 
to  the  shipper,  and  the  charterer  of  the  vessel  having  produced 
to  Glas  one  of  the  triplicate  bills  of  lading,  Glas  signed  a  mem- 
orandum on  same,  annulling  the  bill  of  lading.  Meantime  Glas 
had  procured  from  the  agent  of  the  consignees  at  New  York 
an  advance  of  $700  on  one  of  the  triplicate  bills  of  lading  for 
the  fowls.  This  fact  was  not  disclosed  to  the  charterer  when 
the  bill  of  lading  was  canceled  by  Glas.  The  consignee  sub- 
sequently brought  suit  against  the  vessel  and  recovered  on  the 
ground  of  his  advance  made  to  Glas  upon  the  bill  of  lading, 
and  that  the  surrender  of  the  fowls  by  the  charterer  to  Glas, 
and  the  canceling  of  the  bill  of  lading  by  Glas  did  not  preju- 
dice his  rights,  and  that  the  order  prohibiting  the  exportation 
of  live  stock  was  unlawful,  and  that  if  lawful  it  was  not  intended 
to  include  fowls.  (See  report  of  the  case  Desvemine  v.  The 
Bark  Matilda  A.  Lewis^  5  Blatchford's  0.  O.  E.  520  to  523.) 
In  a  like  case,  subsequently  brought  to  the  notice  of  the  Sec- 
retary of  the  Treasury,  and  involving  the  construction  of  the 
order  of  19th  May  1863,  the  Secretary  held  that  the  order  did 
not  cover  poultry. 

"  On  the  part  of  the  United  States  it  was  contended  that 
the  construction  placed  by  the  custom-house  officers  upon  the 
order  of  the  Secretary  of  the  Treasury  was  evidently  an  unjust 
and  forced  construction;  that  if  application  had  been  made  at 
once  to  the  Secretary  of  tlie  Treasury  the  decision  of  the  cus- 
toms officers  at  New  York  would  have  been  overruled,  and  that 
the  United  States  were  not  responsible  for  the  error  of  judg- 
ment of  such  subordinate  officers  till  proper  resort  was  had  to 
some  responsible  and  chief  officer  of  the  government,  whose 
decision  upon  the  question  might  bind  the  government.  Also, 
that  if  the  United  States  were  liable  for  the  wrongful  acts  of 
the  customs  officers,  the  claimant  was  in  no  position  to  main- 
tain this  claim;  that  the  charterer  of  his  vessel  had  wrongfully 
allowed  the  fowls  to  be  returned  to  Glas,  the  shipper,  on  his 
cancellation  of  one  of  the  bills  of  lading,  without  calling  in 
the  others,  upon  one  of  which  the  advance  of  the  consignees 
had  already  been  made;  that  the  owner  of  the  vessel  had  there- 
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fore  been  made  liable  solely  by  the  default  of  his  charterer,  by 
whose  acts  certaiuly  the  United  States  could  not  be  prejadiced. 
^^  The  commission  made  an  award  in  favor  of  the  claimant 
for  $1,849;  Mr.  Oommissioner  Frazer  dissenting." 

Am.  and  BritiBh  Claims  Commission,  treaty  of  May  8,  1871,  Art.  XII., 
Hale's  Report,  162. 

Joseph  N.  Wilson,  a  citizen  of  the  United 
^*5^^*'*^^^^^^^'" States,  alleged  that  on  April  17,  1845,  while 
he  was  on  his  way  from  Paebla,  Mexico,  to  the 
United  States,  he  arrived  at  the  city  of  Vera  Cruz,  when  one 
of  the  guards  at  the  gate,  besides  demanding  his  passport, 
which  he  exhibited,  also  ^< demanded  to  see  his  money;"  that 
in  compliance  with  this  demand  he  handed  his  money  to  the 
guard,  who  carried  it  into  a  room  and  counted  it  and  then  in- 
formed him  that  if  he  would  return  the  next  morning  he  would 
let  him  know  whether  he  could  get  it  back;  that  he  returned 
the  next  morning  to  get  the  money,  but  was  told  that  it  had 
been  divided  amongst  the  guards  and  spent  and  could  not  be 
returned;  and  that  he  then  sought  the  intervention  of  the 
American  consul,  who  was,  however,  unable  to  procure  the  re- 
turn of  the  money.  On  these  facts  the  following  decision  was 
rendered : 

<^  The  board  can  not  perceive  on  what  ground  this  claim  can 
be  placed  so  as  to  assume  the  character  of  a  wrong  or  injury 
done  to  the  claimant  by  the  Government  of  Mexico.  The  claim- 
ant voluntarily,  or  at  least  without  compulsion,  gave  his  money 
to  one  of  the  guards  who  had  a  cnnosity  to  see  how  much  money 
the  claimant  had,  and  having  got  hold  of  it  he  divided  it  among 
his  comrades.  This  was  but  a  cheat  practiced  on  the  claimant, 
for  which  the  public  is  no  more  responsible  than  if  the  cheat 
had  been  practiced  in  a  game  at  cards,  or  in  any  other  manner. 
The  only  redress  of  the  claimant  was  through  the  courts  of 
Mexico,  and  having  failed  to  avail  himself  of  this  mode  of  re- 
dress, he  is  left  without  a  remedy." 

Opinion  of  Messrs.  Evans,  Smith,  and  Paine,  oommissioners,  Jannary  23, 
1850,  act  of  Congress  of  March  3,  1849. 

October  5, 1851,  the  American  brig  Horatio^ 
"HOTatio."  *  laden  with  a  cargo  for  Philadelphia,  obtained  a 
clearance  at  the  customhouse  at  Maracaibo 
and  dropped  down  the  river  to  the  fort  of  San  Carlos,  where 
it  was  necessary  to  discharge  the  river  pilot  and  take  on  board 
what  was  called  a  bar  pilot,  as  well  as  to  get  the  vessel's  sea 
pass  countersigned  by  the  commandant  of  the  fort.    For  these 
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purposes  the  mate  was  sent  ashore.  He  obtained  the  connter- 
signature  of  the  sea  pass,  but  returned  without  the  bar  pilot, 
owing  to  the  fact  that  he  had  had  some  kind  of  a  personal 
altercation  with  him.  Next  day  the  "  head  pilot  ^  came  out  to 
the  brig  in  company  with  another  pi^ot,  but  refused  to  take 
her  to  sea  unless  the  mate  should  be  put  ashore,  presumably 
on  account  of  the  altercation  of  the  previous  day.  The  master 
replied  that  he  had  no  right  to  put  the  mate  ashore,  aud  that 
if  the  authorities  wanted  him  they  should  come  and  take  him. 
He  also  declared  to  the  head  pilot  that  if  he  refused  to  take 
the  vessel  to  sea  he  would  make  his  own  soundings  and  take 
her  to  sea  without  a  pilot.  When  the  head  pilot  left,  the  pilot 
who  accompanied  him  remained  on  board,  and  the  next  day, 
as  the  master  stated,  ^^  made  an  inefifectual  but  not  a  real  and 
earnest  eflfbrt  to  take  the  vessel  over  the  bar."  Day  after  day, 
so  the  master  alleged,  a  pilot  came  on  board  and  repeated  this 
farce,  other  vessels  in  the  mean  time  going  to  sea,  till  October 
15,  when,  no  pilot  at  all  having  appeared  for  four  days,  he  took 
soundings  with  a  view  to  sail  on  the  16th  without  a  pilot.  On 
that  day,  however,  a  pilot  came  on  board,  and,  as  usual,  headed 
the  vessel  for  the  bar,  but  soon  hove  to  in  obedience  to  a  signal 
from  the  shore.  The  vessel  was  then  arrested  under  a  Span- 
ish ordinance  of  1793,  which  by  a  resolution  of  May  3, 1843, 
was  declared  to  be  in  force,  and  by  which  soundings  "  within 
the  internal  channels  of  any  arsenal  ports  or  others  connected 
with  the  defenses  of  the  place,"  except  by  special  permission, 
were  prohibited  on  penalty  that  the  vessel  should  be  embar- 
goed, and  that  those  on  board  should  be  "  prosecuted  by  the 
captain  of  the  port,  if  nationals,  or  by  the  governor,  if  for- 
eigners, according  to  the  malice  of  the  fact."  The  master  of 
the  Moratioy  after  the  seizure  of  the  brig,  returned  in  another 
vessel  to  Maracaibo,  placed  himself  under  the  protection  of 
the  United  States  consul,  and  entered  a  protest  It  seems 
that  the  governor  afterward  offered  to  release  the  vessel  on 
the  master's  giving  security  to  pay  the  penalty  which  might 
be  imposed  for  the  breach  of  the  soundings  law.  The  master 
refused  to  make  any  arrangement  in  which  the  responsibility 
of  Venezuela  for  the  seizure  was  not  recognized.  On  Novem- 
ber 19,  however,  the  governor,  being  satisfied  that  the  offense 
of  the  master  was  not  malicious,  and  that  he  had  been  suffi- 
ciently punished  by  the  detention  of  the  brig,  ordered  her  to 
be  released.    But  it  was  then  discovered  that  she  was  unsea- 
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worthy,  owing  to  the  ravages  of  worms  in  the  port,  and  a  sur- 
vey having  been  held  she  was  sold  for  $1,461.15,  her  cargo 
having  been  transferred  to  another  vessel.  On  these  facts  the 
following  claim  was  made: 

Claimed  as  a  total  loss $10, 000. 00 

Freight  charges  by  Irina 2, 628. 71 

Expenses  of  transferring  freight,  crew's  wages,  etc .      3, 421. 32 

16,050.03 
Credit  by  cash,  sale  of  brig 1, 461. 15 

14, 688. 88 
Interest  from  the  Ist  of  November  1851  to  1st  of 
September  1890 33, 992. 09 

Total 48, 580. 97 

The  cominissiou,  Mr.  Fiudlay  delivering  the 
^^*^"*^'         opinion,  rendered  the  following  decision : 

"Although  not  separated  and  specifically  counted  on  in  the 
petition,  there  would  seem  to  be  two  distinct  grounds  for  this 
claim,  and  this  twofold  character  is  referred  to  in  the  brief 
tiled  by  the  counsel  for  the  United  States.  These  grounds  in 
the  order  of  time  are,  first,  that  Venezuela  is  responsible  for 
the  failure  of  her  julots  to  take  the  brig  to  sea,  and  secondly, 
that  she  is  rest>on8ible  for  the  arrest  and  detention  of  the 
vessel,  for  the  violation  of  the  soundings  law,  and  for  all  the 
consequential  dan>age  which  ensued,  because  the  subsequent 
release  of  the  vessel  carries  with  it  an  admission  that  there 
was  no  probable  cause  for  her  seizure  in  the  first  instance. 

"As  to  the  first  ground  of  complaint,  accepting  the  captain's 
version  of  the  story,  it  is  obvious  that  the  pilots,  out  of  revenge 
tor  the  conduct  of  the  mate  toward  their  companion,  had 
determined  to  harass  the  master  of  the  ship  for  the  part  they 
claimed  he  took  in  shielding  his  ofticer  by  refusing  to  send  him 
ashore,  and  it  is  equally  obvious  that  Captain  Morrill  had  made 
up  his  mind  on  the  very  day  that  the  controversy  came  to  a 
head  to  make  himself  independent  of  the  pilots  and,  if  neces- 
sary, to  proceed  to  sea  without  their  aid.  *  *  •  Now,  let 
us  suppose,  and  there  is  certainly,  on  the  captain's  statement, 
a  very  violent  presumption  in  favor  of  the  hypothesis,  that  the 
head  pilot,  having  heard  the  threat  of  the  captain  as  to  the 
soundings,  and  being  resolved  on  revenge,  saw  his  opportunity 
in  this  very  threat,  and  determined  to  make  the  most  of  it. 
♦  ♦  •  The  captain,  ignorant  of  the  law,  falls  into  the  snare, 
makes  his  soundings,  is  reported  at  once,  and  his  vessel  is 
seized.  Upon  the  assumption  that  this  is  what  occurred, 
would  the  captain  have  any  claim  against  Venezuela,  assuming 
also  that  she  is  fully  responsible  for  the  action  of  her  pilots,  as 
a  body  of  officials  licensed  by  the  government!    It  seems  to  us 
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that  before  such  responsibility  could  be  justly  established,  the 
captain  ought  to  show  that  as  soon  as  he  discovered  that  the 
pilots  were  playing  false  with  him  he  lodged  a  complaint  with 
the  proper  authority  and  insisted  upon  his  right  to  be  taken  to 
sea  by  the  oflQcers  appointed  for  that  purpose.    •    ♦    • 

It  must  be  borne  in  mind  that  the  captain  or  his  representa- 
tives are  now  seeking  to  hold  not  the  pilots  but  Venezuela  re- 
sponsible for  this  dereliction  of  duty.  It  is  possible  on  the  case 
stated  that  an  action  might  lie  against  the  association  of  pilots, 
if  one  existed,  such  as  we  are  familiar  with  in  some  of  the 
States;  but  the  relief  sought  here  is  against  Venezuela,  and 
on  the  plainest  principles  of  justice  we  think  that  the  authori- 
ties of  that  country  should  have  been  appealed  to,  for  the  pur- 
pose of  compelling  the  pilots  to  do  their  duty,  as  a  necessary 
condition  precedent  to  any  action  against  the  government. 
*  •  •  There  is  not  the  slightest  evidence  in  the  record  that 
we  can  discover  which  shows  any  malice  or  bad  feeling  toward 
the  captain  by  the  authorities  of  Venezuela.  If  some  subordi- 
nate agents  of  hers,  for  personal  grievances  of  their  own,  con- 
ceived a  dislike  for  him,  and  determined  to  convert  a  breach 
of  their  official  duty  toward  the  government  into  the  means  of 
punishing  him  and  gratifying  their  private  malice,  there  is  no 

Erinciple  we  can  conceive  of  on  which  the  government  could 
e  held  responsible  for  a  wrong  done  to  it  as  well  as  to  him, 
unless  in  some  way  it  is  connected  with  that  wrong  by  authori- 
zation or  adoption. 

"  On  the  whole,  then,  we  conclude  on  this  first  ground  of 
claim  that  the  claimants,  on  their  own  statement,  have  fiedled 
to  make  out  a  case  against  Venezuela. 

<<As  to  the  second  head  of  liability,  it  was  contended  that  the 
old  Spanish  ordinance  or  port  regulation  concerning  soundings 
was  not  in  force  in  Venezuela;  or,  if  a  part  of  her  code,  had 
become  obsolete  by  reason  of  long,  disuse.  Again,  it  was 
claimed  that  a  provision  in  the  ordiniance,  requiring  that  it 
should  be  posted  in  conspicuous  places,  so  as  to  give  notice  to 
seafaring  men,  had  not  been  complied  with,  and  as  evidence 
of  this,  the  testimony  of  masters  of  vessels  was  adduced, 
showing,  in  the  instance  of  one  of  them,  that  he  had  made 
over  a  hundred  voyages  to  Maracaibo,  and  had  never  heard  of 
the  law;  but,  on  the  contrary,  that  soundings  such  as  Captain 
Morrill  made  were  by  no  means  infrequent,  and  had  been  suf- 
fered to  pass  with  impunity.  In  addition,  the  captain  alleged 
that  as  matter  of  fact,  the  field  of  his  operations  was  not  within 
the  prohibited  bounds,  but  was  confined  to  an  exterior  channel 
or  entrance  where  such  soundings  could  innocently  be  made. 
Whether  the  captain  knew  the  law  or  not,  can  aiford  him  no 
defense  for  its  violation  if  such  a  law  existed.  Neither  for- 
eigner nor  native  can  plead  ignorance  of  the  law  as  an  excuse 
for  its  violation.  This  is  a  fundamental  principle  absolutely 
essential  for  the  maintenance  of  social  order,  which  tolerates 
no  exception,  and  from  the  consequences  of  which  there  is  no 
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escape.  It  is  to  be  observed,  however,  that  whatever  may 
have  been  the  captain's  informatioD  as  to  this  specific  ordi- 
nance, he  was  well  aware  that  the  asaal  and  customary  mode 
of  taking  vessels  to  sea  was  to  secure  the  services  of  a  pilot, 
aud  that  he  was  making  a  departure  from  this  well-established 
rule  when  he  determined  to  proceed  without  one.  On  the  very 
day  the  order  was  received  for  the  detention  of  his  vessel,  the 
10th  of  October,  she  was  in  charge  of  a  pilot,  who  was  then 
proceeding  with  her  across  the  bar,  and  there  is  nothing  in  the 
record  to  show  that  he  would  not  have  accomplished  the  pas- 
sage if  he  had  not  been  stopped  by  the  order,  except  the  pre- 
vious conduct  of  the  pilots  in  refusing  or  failing  to  do  their 
duty.  When,  in  response  to  the  threat  made  by  the  head  pilot, 
on  the  6th,  the  captain  rejoined  with  a  counter  threat  that  if 
he  was  denied  the  customaiy  pilotage  he  would  discharge  that 
duty  for  himself,  there  is  evidence,  we  think,  in  this  declaration 
of  a  settled  purpose,  under  certain  conditions,  to  accomplish 
his  object  regardless  of  the  law. 

<^  The  fact,  conceding  that  it  is  a  fact,  that  the  law  had  not 
been  published  as  required,  would  afford  good  ground  for  the 
exercise  of  executive  clemency  in  saving  him  from  the  inflic- 
tion of  the  penalty,  but  can  afiford  no  excuse  for  the  breach  of 
the  law  itself.  Wliether  there  was  such  a  law  in  force  in 
Venezuela  at  the  time  appears  to  us  sufficiently  clear  from  the 
record.  There  is  a  translation  of  the  ordinance,  which  is  de- 
clared by  the  executive  authorities  to  have  been  in  force,  and 
also  a  translation  of  the  same  ordinance  furnished  us  by  the 
learned  counsel  for  the  United  States,  besides  the  translation 
appended  to  this  opinion.  There  is  no  evidence  before  us  that 
such  was  not  the  law,  and  it  could  hardly  be  expected  that  we 
should  find  against  the  existence  of  a  statute  or  municipal 
regulation  of  another  country  by  our  own  unaided  researches, 
in  the  teeth  of  an  express  avowal  by  the  executive  of  that 
country  that  such  a  regulation  existed,  which  was  partially 
enforced  in  this  very  case,  and  the  enforcement  of  which  has 
given  rise  to  this  controversy.  As  to  the  fact  alleged  by  the 
captain — ^that  the  examination  made  by  him  was  not  within 
the  prohibited  bounds — we  can  only  say  that  we  do  not  con- 
sider that  fact  proved,  and  that  besides  it  appears,  from  this 
ordinance,  that  while  soundings  were  x>ermissib]e  on  outside 
bars,  or  bars  of  entrance — and  the  public  anchoring  ground 
for  merchant  vessels  (which  may  be  accepted  as  the  locus  in 
quo  of  the  captain's  operations) — this  could  only  be  done  on  the 
terms  before  quoted;  that  is,  by  the  i)ermit  of  the  captain  of 
the  port,  prescribing  the  boundaries  of  the  examination. 

^^  There  is  no  pretense  that  the  captain  complied  with  this 
regulation,  his  defense  being  that  he  was  Ignorant  of  the  ordi- 
nance altogether. 

^^  For  these  reasons  we  do  not  think  that  the  claimants  can 
lawfully  enforce  their  claim  for  damages  against  Venezuela  on 
this  second  head  of  liability.    To  hold  otherwise  would  be,  in 
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effect,  to  assert  as  a  principle  of  internatioDal  law  that  the  citi- 
zens of  one  country  injuriously  affected  by  the  enforcement  of 
the  municipal  regulations  of  another,  had  good  cause  for  recla- 
mation in  the  absence  of  any  proof  whatever  that  the  offending 
country  had  wantonly  or  maliciously  abused  its  power,  a  doc- 
trine at  war  with  all  authority  and  practice,  and  the  very  state- 
ment of  which  carries  with  it  its  own  refutation.  It  was 
insisted,  however,  that  Venezuela  was  concluded,  on  this  ques- 
tion of  good  faith,  or  probable  cause  for  arresting  and  detain- 
ing the  vessel,  and  in  proof  of  this  proposition  it  was  seriously 
urged  that  her  subsequent  release  without  conditions  was  a 
conclusive  admission  of  the  illegality  of  the  seizure  in  the  first 
instance.  To  this  proposition  we  can  not  assent,  as  it  would  be 
a  conversion  of  the  clemency  of  the  government  into  an  instru- 
ment for  its  own  punishment,  and,  if  accepted  as  a  precedent 
for  the  government  of  cases  m  the  future,  would  compel  the 
prosecution  of  every  case  of  seizure  for  the  technical  violation 
of  laws  to  a  final  decree,  either  for  fine  or  confiscation,  with  all 
the  costs  and  delays  which  such  a  litigation  would  involve  to 
innocent  claimants,  as  the  only  means  by  which  the  govern- 
ment could  escape  ultimate  responsibility.    ♦    ♦    • 

"  We  feel  constrained  to  make  one  or  two  observations  more 
before  concluding.  The  brig  is  claimed  as  a  total  loss,  and  the 
claim  is  made  against  Venezuela  as  the  cause  of  this  loss.  The 
evidence  very  clearly  shows,  and,  indeed,  the  admission  in  the 
case  is,  that  the  entire  damage  was  caused  by  the  sea  worms. 
The  arrest  and  detention  of  the  vessel  constitutes  the  nern^  or 
bond  of  connection  between  this  injury  and  Venezuela,  the 
argument  being  that  if  the  vessel  had  not  been  unjustifiably 
detained  the  worms  could  not  have  committed  their  deprada- 
tions.  But  is  it  not  very  clear  that  the  brig  came  into  the  har- 
bor in  a  defenseless  condition,  and  was  a  fit  victim  for  the 
attack  of  these  pests!  Her  copper  was  chafed,  and  in  some 
places  broken,  and  the  sheathing  was  so  imperfect  that  her  hull 
was  perforated  and  honeycombed  by  the  worms.  She  arrived 
out  on  the  27th  of  September  and  sailed  on  the  5th  of  October 
following.  Here  were,  say,  seven  or  eight  days  for  the  worms 
to  operate  in  before  there  was  any  detention  of  the  vessel  by 
anyone.  The  pilots  trifled  with  her  for  eleven  days  more, 
making  nineteen  days  in  all,  before  she  was  seized  by  the  com- 
mandant on  the  IGth  of  October.  She  was  finally  released 
on  the  19th  of  November.  By  what  rule  of  apportionment 
could  we  ascertain  the  amount  of  damage  done  by  the  worms 
during  these  two  periods  of  time  ?  •  *  *  At  the  same  time 
it  may  be  observed  that  we  might  not  be  very  nice  or  critical 
in  inquiring  into  this  point  if  there  was  any  evidence  before  us 
to  show  that  the  vessel  had  been  arrested  wantonly  or  mali- 
ciously and  without  justifiable  cause.  That  is  the  turning 
point  in  the  case.    •    •    » 

"There  is  another  observation  to  be  made  which  concerns 
the  manner  in  which  this  claim  has  been  presented.  It  appears 
that  Captain  Morrill,  on  his  return  from  Maracaibo  in  the  win- 
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ter  of  1852,  drew  ap  a  memorial  setting  forth  the  facts  of  his 
case,  accompanied  by  his  affidavit  and  the  deposition  of  certain 
witnesses,  and  that  these  papers  were  forwarded  to  Washing- 
ton, presumably  to  the  State  Department,  and  were  afterward 
lost.  In  anticipation  of  an  accident  of  this  kind  copies,  were 
carefully  made  and  retained,  and  it  is  these  copies,  together 
with  the  correspondence  of  the  United  States  consul,  and  with 
what  appear  to  be  certain  originals  which  ought  to  have  gone 
with  the  Washington  package,  which  were  submitted  to  the 
commission  at  Caracas,  and  constitute  the  evidence  now  submit- 
ted to  us,  on  w  hich  our  award  is  asked.  We  have  looked  through 
the  correspondence  of  the  State  Department  as  far  as  the  index 
would  enable  us,  and  we  can  not  discover  that  this  claim  was 
ever  presented  by  this  Department  to  the  government  at 
Caracas,  or,  indeed,  any  mention  of  it,  although  it  appears 
that  reclamation  was  made  on  account  of  another  vessel  called 
the  Horatio  about  a  year  before.  While,  therefore,  we  do  not 
forget  the  language  of  the  treaty,  which,  in  the  second  article, 
provides  for  the  consideration  of  claims  presented  either  to  the 
Government  of  the  United  States  or  its  legation  at  CaracaSy 
and  might  consider  this  as  one  falling  within  the  terms  of  the 
latter  provision,  yet  still  we  can  not  escape  the  force  of  the  cir- 
cumstance that,  as  far  as  the  evidence  before  us  is  concerned, 
it  does  not  appear  that  the  United  States  ever  adopted  the 
complaint  of  Captain  Morrill,  although  it  does  seem  that  he 
presented  his  complaint  in  due  form  to  that  government.  The 
original  papers  were  lost  after  being  put  in  the  mail  tbr  Wash- 
ington, but  whether  they  were  lost  in  the  course  of  transmis- 
sion or  after  they  reached  their  destination  does  not  appear. 
*  *  •  But  no  ettbrt  appears  to  have  been  made  to  secure 
the  good  offices  of  the  government  at  Washington,  except  the 
abortive  attempt  to  send  on  the  papers  in  1852,  and  after  this 
failed  nothing  more  is  heard  of  the  claim  until  the  alleged 
copies,  some  fifteen  or  sixteen  years  afterward,  along  with  the 
original  protest,  survey,  etc.,  are  submitted  to  the  commission 
at  Caracas.  This  failure  on  the  part  of  the  claimant  to  prose- 
cute his  claim  with  diligence,  and  the  apparent  refusal  of  his 
government  to  undertake  the  prosecution  of  it  for  him  when 
the  matter  was  recent,  assuming  that  the  papers  passed  under 
its  cognizance,  are  both  circumstances  which  can  not  be  ignored 
in  the  consideration  of  the  case  as  it  comes  before  us,  and  on 
the  whole,  without  allowing  ourselves  to  be  prejudiced  by  the 
adverse  action  of  the  former  commission,  we  will  sign  an  order 
rejecting  the  claim  and  dismissing  the  petition." 

6.  Mobs. 

"The  claimant  and  his  firm,  at  some  period 

CaM  of  lAgnarnene.  prior  to  the  2nd  of  December  1828,  sold  and 

delivered  through  the  firm  of  Bourdel  and 

Lagueruene  to  certain  retail  merchants  (citizens  of  Mexico) 

a  quantity  of  merchandise.      Subsequent  to  such  sale  and 
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delivery,  to  wit,  ou  or  about  the  7th  of  December  1828  and 
during  the  revolution  in  Mexico  called  'La  Acordada,' when 
the  revolutionary  forces  had  carried  the  outer  defenses  of 
the  capital,  the  rabble  joined  the  soldiery  who  had  defended 
the  city,  broke  into  the  *  Parian,'  and  robbed  and  sacked  the 
retail  stores  kept  there.  By  this  act  of  violence  the  merchants 
to  whom  the  claimant's  goods  had  been  sold  were  ruined  and 
such  goods  as  the  vendees  had  on  hand  were  carried  off  by  the 
mob.  It  is  alleged  by  the  memorialist  that  he  and  his  firm 
had,  by  operation  of  the  commercial  law  of  Mexico,  a  specific 
lien  upon  the  goods  carried  off,  and  that  they  were  in  the  hands 
of  the  vendees  security  for  the  payment  of  the  purchase  money. 
It  is  proved  that  by  the  commercial  law  of  Mexico  the  vendor 
is  empowered  to  take  back  goods  sold  to  vendee  in  the  event 
of  the  vendee's  failure  to  pay  the  purchase  money.    *    •    • 

<'  The  violence  which  the  claimant  says  occasioned  his  loss 
was  done,  not  by  the  authority  or  assent  of  the  Mexican  Gov- 
ernment, but  by  a  lawless  mob,  and  were  all  other  objections 
to  the  claimant's  right  removed  it  is  difficult  to  conceive  how 
the  Mexican  Government  can  be  held  liable  for  the  conse- 
quences of  the  violence  committed.  Mobs  and  rioters  are 
enemies  of  the  public  peace,  and  it  is  the  duty  of  all  peaceable 
citizens  to  assist  in  putting  them  down.  It  is  the  duty  of  a 
government  to  pass  laws  to  punish  individuals  who  commit 
acts  of  violence,  but  the  government  is  not  responsible  for 
those  acts.  For  personal  injuries  and  injuries  done  to  the 
property  of  an  individual  by  a  mob  the  laws  are  open  for 
redress,  and  to  such  means  of  redress  persons  must  look,  and 
not  to  the  government.  It  is  not  pretended  that  the  govern- 
ment ol  Mexico  refused  redress  through  her  laws. 

"It  is  also  to  be  observed  that  in  the  goods  robbed  the 
claimant  had  no  property  or  right  of  property.  The  lien  which 
the  law  created  did  not  attach  until  the  vendee  should  fail, 
and  it  is  alleged  that  the  destruction  of  the  goods  caused  such 
failure.  It  therefore  follows  that  when  the  vendor's  lien  might 
have  attached  there  was  nothing  upon  which  it  could  operate. 
In  no  aspect  in  which  the  board  has  been  able  to  view  this 
case  can  they  conclude  that  Mexico  is  in  any  way  liable." 

Memorial  of  P.  A.  Laguertiene:  Opinion  of  Messrs.  Evans,  Smith,  and 
Paine,  commissioners,  January  31,  1851,  under  the  act  of  Congress  of 
March  3,  1849.i 

'  In  the  case  of  Nicolas  Ricardi,  a  citizen  of  the  United  States,  who  kept 
a  retail  store  in  the  same  building  and  whose  goods  were  destroyed  on  the 
same  occasion  and  in  the  same  manner  as  those  above  referred  to,  the 
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During  the  excitement  created  in  San  Fran- 
Berbeo't  Caie.  cisco,  California,  by  the  news  of  the  assas- 
sination of  President  Lincoln,  a  mob,  on  the 
day  following  the  night  of  the  assassination,  attacked  several 
newspaper  establishments.  Among  these  was  the  office  of 
Etienne  Derbec,  a  citizen  of  France,  who  edited  and  pub- 
lished a  newspaper  in  French  and  in  Spanish,  the  French 
edition  being  called  JJEcho  du  Padjique  and  the  Spanish  Ul 
Echo  del  Pacifico.  The  cause  of  the  mob's  hostility  to  Derbec 
was  not  clearly  disclosed,  but  it  seemed  to  be  due  to  an  im- 
pression that  he  had  been  unfriendly  to  the  cause  of  the  Union, 
or  had  been  in  favor  of  the  occupation  of  Mexico  by  Maximil- 
ian, or  had  entertained  on  both  subjects  views  contrary  to  the 
general  sentiment  in  San  Francisco.  For  the  protection  of 
Derbec  and  his  property  his  office  was  taken  possession  of  by 
United  States  troops,  under  the  command  of  Major-General 
McDowell.  They  retained  possession  of  the  premises  till  May 
4, 1865,  when  the  place  was  restored  to  Derbec.  The  types 
were  then  in  confusion,  and  the  property  had  been  injured  and 
wasted  in  various  ways.  In  his  testimony  before  the  commis- 
sion Derbec  stated  that  the  mob  made  no  entry  into  the  prem- 
ises, but  that  the  injury  to  his  property  was  caused  by  the 
neglect  and  misconduct  of  the  United  States  officers  and  sol- 
diers while  they  had  possession. 

It  appeared  from  the  papers  before  the  commission  that  on 
March  27, 1868,  the  legislature  of  California  enacted  that  when- 
ever any  real  or  personal  property  should  be  or  should  have 
been  destroyed  in  consequence  of  a  mob  or  riot,  the  city  or 
county  in  which  such  property  was  situate  should  be  liable  to 
the  owner  in  an  action  for  damages;  and  it  ftirther  appeared 
that  Derbec  brought  suit  under  this  act  against  the  city  of  San 
Francisco.  In  this  suit  he  claimed  damages  (1)  for  the  destruc- 
tion of  his  property,  and  (2)  for  the  destruction  of  his  industry, 

commlBsioners,  on  April  15,  1851,  made  aa  award  for  their  loss.  In  so 
deciding  the  commissioners  seem  to  have  proceeded  on  a  special  ground. 
This  ground,  which  is  the  only  one  they  expressed  for  their  award,  was: 
'* There  is  some  reason  to  suppose  that  Mexico  admitted  her  responsihility 
to  indemnify  those  who  lost  goods  by  the  outrage  before  alluded  to, 
though  the  evidence  on  this  point  is  by  no  means  conclusive.  Under  this 
uncertainty,  however,  it  may  be  more  in  accordance  with  equity  to  allow 
the  claimant  the  benefit  of  such  doubt.*'  In  the  case  of  Lagnereune  this 
ground  would  not  have  availed,  as  the  cl.iimant  had  no  property  in  the 
particular  goods,  which  belonged  to  Mexican  citizens, 
5627— Vol.  3 57 
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measared  by  the  value  of  liis  subscription  list,  and  for  loss  of 
profits.  Tlie  court  refused  to  admit  evidence  as  to  the  valae 
of  the  subscription  list,  or  as  to  the  loss  of  profits,  and  in- 
structed the  jury  that  recovery  must  be  limited  to  the  value  of 
the  property  destroyed.  The  jury  rendered  a  verdict  for 
$7,500.  In  his  bill  of  complaint,  which  was  under  oath,  1  )erbec 
stated  that  the  persons  composing  the  mob  '*  forced  themselvcvs 
into  the  premises,  and  printing  establishment  of  ^aid  plaiutiif, 
*  *  *  injured,  scattered  about,  mixed  up,  and  destroyed  all 
the  tjrpes,  *  *  *  and  also  injured  and  destroyed  much  of 
the  printing  materials." 

In  his  memorial  before  the  commission  Derbec  claimed  only 
for  "the  loss  consequent  upon  the  destruction  of  his  business 
as  proprietor  and  publisher  of  the  two  newspapers,  $60,000." 
For  the  value  of  the  property  destroyed  he  made  no  claim, 
having  received  full  comx>en8ation  therefor  by  the  verdict  of 
the  jury. 

On  these  facts  counsel  for  the  United  States  contended  that 
the  government  was  not  liable,  and  upon  three  grounds:  (1) 
That  it  appeared  from  the  testimony  given  by  Derbec  in  the 
proceedings  under  the  statute  of  California  that  the  destruc- 
tion of  his  property  was  by  the  mob;  (2)  that  he  had  received 
compensation  for  the  loss  of  property,  and  that  his  claim  was 
of  the  class  that  had  been  disposed  of  judicially,  and  was  there- 
fore excluded  from  the  jurisdiction  of  the  commission  by  the 
second  article  of  the  convention ;  and  (3)  that  the  government 
of  the  United  States,  if  liable  for  the  value  of  the  property  de- 
stroyed, would  not  be  liable  for  the  good  will  of  the  business 
in  which  Derbec  was  engaged  at  the  time  of  the  destruction. 

The  claim  was  disallowed  by  the  judgment  of  Baron  de 
Arinos  and  Commissioner  Aldis;  and,  as  the  reasons  for  the 
decision  were  not  assigned,  counsel  for  the  French  Ck)vernment 
made  an  application  to  the  commission  "to  state  the  grounds 
of  the  disallowance  of  the  claim."  This  request  was  answered 
as  follows : 

"  I.  International  commissions  do  not  usually  give  the  rea- 
sons for  their  decisions,  except  when  the  decision  stands  upon 
some  principle  of  law  which  they  think  ought  to  be  made 
known. 

"  Most  of  the  cases  submitted  involve  only  questions  of  fact, 
in  which  the  commissioners  weigh  the  evidence,  consider  the 
circumstances,  the  credibility  of  witnesses,  and  so  decide  upon 
the  claim. 
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"  We  reserve  to  oarselves  in  the  most  ample  mauner  the 
right  exercised  by  all  international  commissions  of  deciding 
for  oarselves  whether  to  give  reasons  or  not  for  our  decisions, 
and  in  the  exercise  of  the  right  shall  regard  what  is  due  to  the 
governments,  the  claimants,  and  to  the  proper  dispatch  of  the 
business  of  tlie  commission. 

"  II.  In  this  case  Mr.  Derbec  says  that  he  is  charged  with 
perjury,  and  wishes  to  know  the  grounds  of  our  decision,  so  as 
to  ascertain  whether  the  decision  sustains  that  accusation. 

"  We  rejectfed  his  claim  upon  the  ground  that  the  acts  were 
committed  by  a  mob  in  a  riot,  and  not  by  the  authorities  of  the 
United  States. 

^<  In  his  suit  against  the  city  of  San  Francisco  he  swore  that 
a  mob  entered  his  printing  establishment  and  ^  defaced,  injured, 
scattered  about,  mixed  up,  and  destroyed  his  types  and  much 
of  the  printing  materials,  and  that  in  consequence  of  said  ma- 
licious act  of  said  mob  his  newspapers  ceased  to  exist,  and  the 
valuably  con  tract  with  Mr.  Murphy  for  printing  paper  was  lost 
to  him.'    (See  pp.  164  and  165  of  the  record.) 

"We  thought  the  evidence  and  all  the  probabilities  sus- 
tained and  established  the  same  £Etcts. 

"This  was  a  question  of  fact,  not  of  law;  it  depended  upon 
the  evidence,  and,  therefore,  we  deemed  it  unnecessary  to  give 
our  reasons." 

Etienne  Derheo  v.  United  States,  No.  339,  Bontweirs  Report,  commission 
under  the  coayeotion  between  the  United  States  and  France  of  January 
15, 1880. 

7.  Duty  op  Protection. 

James  Johnson,  a  citizen  of  the  United 
Johnion't  Caae.  States,  represented  that  on  December  30, 
1839,  he  was  established  in  business  in  the 
Bepublic  of  Mexico,  engaged  in  runuiug  a  line  of  stages 
from  the  City  of  Mexico  to  the  cities  of  Puebla  and  Toluca; 
that  he  "received  a  tolerably  fair  share  of  public  patronage, 
until  the  revolution  of  1831,  headed  and  encouraged  by  Santa 
Anna  and  Paredes  and  others,  against  the  President  Busta- 
mente,  in  consequence  of  which,  and  the  danger  of  running 
stages  through  the  country  at  that  period,  when  rapine  and 
plunder  was  the  cry,"  he  was  compelled  to  "  abandon  his  busi- 
ness;^ that  the  revolution  "lasted  nearly  thirty- seven  days, 
when  Bustamente  was  deposed  and  Santa  Anna  declared  Presi- 
dent,'^ the  effect  of  which  was  to  cause  him  a  loss  of  $50  a  day, 
or  $1,760.  As  the  direct  cause  of  the  failure  of  his  stage  line, 
Johnson  in  his  memorial  alleged  that  General  Santa  Anna, 
being  interested  with  another  person  in  running  a  line  of  stages 
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on  the  same  route,  with  a  view  to  put  down  all  comiietition  in 
the  business  employed  robbers  and  banditti  to  plunder  the 
coaches  and  passengers  of  memorialist's  line,  so  that  they 
were  repeatedly  stopped  and  robbed,  the  harnesses  cut,  and 
various  other  injuries  inflicted  upon  them.  He  alleged  that  it 
was  believed  and  was  a  matter  of  common  report  that  these 
bands  of  highwaymen  ^^  were  in  the  pay  of  the  Mexican  Repub- 
lic," and  this  seemed  to  be  the  ground  on  wliich  his  claim 
rested.    The  commissioners  said : 

^^  So  grave  a  charge  against  tlie  government  of  any  country 
should  be  maintained  by  the  most  unquestionable  proof.  It 
should  be  alleged  as  a  distinct  fact  and  ground  of  reclamation 
and  proved  by  evidence  of  the  clearest  character.  The  board 
find  no  sufficient  ground  for  the  allegation  in  this  case.  It  is 
well  known  that  during  the  frequent  periods  of  civil  commo- 
tion with  which  Mexico  has  been  afflicted,  violence,^  robbery, 
and  crime  of  every  description  have  fearfully  abounded.  At 
such  times  of  turbulence  and  disorder  the  laws  are  powerless 
to  protect  individual  rights,  and  property  and  life  are  at  the 
disposal  of  the  most  profligate  and  abandoned.  In  many  of 
the  dispatches  from  the  minister  and  consuls  of  the  United 
States  in  Mexico  this  state  of  things  is  described;  and  the  dif- 
ficulty of  transmitting  letters  through  under  the  safe  conduct 
of  the  government  is  stated.  But  it  is  nowhere  suggested, 
so  far  as  the  board  has  the  means  of  examining  the  public 
documents,  that  the  Government  of  Mexico  tolerated  these 
scenes  of  disorder,  much  less  that  they  set  them  on  foot,  or 
kept  the  scourges  of  their  country  in  its  pay.  It  is  undoubt- 
edly true  that  the  memorialist  sustained  great  losses  by  under- 
taking the  business  he  was  concerned  in  in  Mexico;  but  they 
do  not  appear  to  have  been  occasioned  by  any  act  of  the  gov- 
ernment, or  for  which  the  government  was  responsible." 

Opinion  of  Messrs.  Evans,  Smith,  and  Paine,  commissioners,  January 
16,  1851,  act  of  Congress  of  March  3,  1849. 

^'Another  item  of  the  demaud  in  this  case 
Bowley»8  Case,  is  for  $6,950,  alleged  value  of  goods  forci- 
bly taken  from  the  house  and  store  of  the 
claimant  at  San  Juan  del  Sur  by  a  band  of  marauders  on 
the  night  of  November  7,  1856.  The  troops  of  Costa  Rica 
had  that  day  arrived  before  the  town,  but  occupied  it  only  the 
next  morning.  They  are  not  charged  with  that  robbery,  but 
are  called  to  pay  damages  because  had  they  entered  the  town 
immediately  on  the  evening  of  their  arrival  and  exercised  a 
good  police  during  the  night  that  crime  would  not  have  been 
committed.    As  a  matter  of  course,  tbe  police  of  a  town 


Digitized  by  VjOOQ  IC 


ACTS   OF   AUTHORITIES.  3033 

belongs  to  the  local  authorities,  and  they  alone  are  respon- 
sible for  neglect  of  that  duty.  A  military  occupq>nt  may  claim 
to  exercise  the  police,  but  no  responsibility  can  be  conceived 
to  fall  upon  him  before  he  makes  such  a  claim  and  enters  upon 
such  a  duty.  General  Gafias,  who  commanded  the  Costa- 
ricauB,  immediately  upon  entering  that  town  gave  orders  to 
punish  the  authors  of  that  crime  and  protect  the  person  and 
property  of  citizens  of  the  United  States.  It  was  all  that 
could  be  reasonably  expected  of  him." 

Bertinatti,  nmpire,  December  31,  1862,  George  H,  Bowley  4"  Co,^,  Costa 
Ri€a,  No.  8,  convention  between  the  United  States  and  Costa  Rica  of  July 
2,1860. 

Injuries  received  in  a  private  quarrel  afford 
XoUere'B  CaM.     no  ground  for  a  claim  for  damages  against  the 
government. 

M.  Bartholdi,  nmpire^  case  of  Pedro  Moliere  v.  Spain,  No.  4;  U.  8.  and 
Span.  Com.  October  25,  1875. 

Claimant,  a  citizen  of  the  United  States, 
iGUs't  Case.  residing  in  El  Paso,  Texas,  becoming  alarmed 
for  his  safety  by  reason  of  adhering  to  the 
Government  of  the  United  States  in  the  civil  war  then  rag- 
ing, removed  to  El  Paso  del  Norte,  Mexico.  In  the  same 
year  he  was  seized  in  the  latter  place  by  Confederate  soldiers, 
under  the  leadership  of  the  sheriff  of  El  Paso  County,  Texas, 
and  confined  in  a  guardhouse  on  the  American  side  of  the 
river,  where  he  was  treate<l  with  great  indignity.  The  evi- 
dence did  not  furnish  any  details  of  the  seizure  and  depor- 
tation of  the  claimant  from  Mexico,  but  it  was  sought  to 
make  a  claim  on  the  Mexican  Government  for  the  injury  suf- 
fered on  her  soil.  The  commissioners,  Mr.  Wadsworth  deliv- 
ering their  opinion,  rejected  the  claim  for  the  following 
reasons : 

"A  citizen  of  the  United  States  entering  the  territory  of 
Mexico  is  bound  to  respect  and  obey  the  laws  of  that  country, 
and  so  long  as  he  does  this,  at  least,  he  is  entitled  to  protec- 
tion to  his  person  and  property  from  the  authorities  of  Mexico, 
fle  is  entitled  not  only  to  freedom  from  injury  but  to  the  exe- 
cution of  justice,  according  to  those  laws  under  whose  sway 
he  has  voluntarily  placed  himself.  If  the  laws  of  nations  were 
doubtful  on  this  point  to  the  extent  the  language  employed 
imports,  the  treaties  between  the  United  States  and  Mexico 
are  emphatic.  Conceding  this,  it  can  not  be  claimed  that  the 
Republic  of  Mexico  has  guaranteed  the  safety  of  citizens  of 
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the  United  States  within  her  borders  in  every  case  and  under 
all  circumstances.  We  think  the  most  that  can  be  claimed 
where  the  injury  happens,  not  by  the  direct  action  or  by  the 
connivance  of  the  authorities,  or  the  wrongful  act  is  not  after 
the  fact  assumed  or  justified  by  them,  is  the  discharge  by 
Mexico  of  her  obligations  as  a  nation  by  the  enforcement  of 
her  laws,  with  reasonable  vigor  and  promptness,  to  prevent 
violence  when  practicable,  or  failing  in  that  to  punish  the 
offenders  criminally,  and  to  indemnify  the  injured  party  by 
her  remedial  civil  justice.  It  is  only,  it  seems  to  us,  when 
there  has  been  some  plain  violation  of  duty  in  these  particulars 
of  international  or  treaty  obligation,  that  diplomatic  interfer- 
ence may  be  properly  invoked  and  the  affair  assume  national 
importance. 

"Tested  by  this  perhaps  imperfect  definition  of  the  rights 
of  citizens  of  the  United  States  temporarily  resident  in  Mexico, 
and  of  the  obligations  of  that  republic  to  them,  we  have  been 
wholly  unable  to  perceive  from  the  testimony  in  this  case  any 
culpable  neglect  on  the  part  of  Mexico  to  prevent  the  outrage 
on  Mr.  Mills,  or  afterward  to  punish  the  wrongdoers  or  redress 
the  injuries  of  the  sufferer.  The  violence  which  injured  him 
came  from  the  territory  and  jurisdiction  of  his  own  country  and, 
accomplishing  its  circuit,  returned  to  the  place  from  whence 
it  came.  It  came  without  warning  to  him,  or  to  the  authorities 
of  his  asylum,  and  prevented  all  interference,  as  we  are  bound 
to  conclude,  by  the  suddenness  of  its  departure,  or  overawed 
all  ordinary  means  of  resistance  by  the  force  employed  and  the 
presence  of  a  larger  military  force,  near  enough  to  aid  in  the 
lawless  enterprise,  and  lawless  enough  to  render  its  aid,  if 
circumstances  should  require  it.  We  do  not  see  how  under 
these  circumstances  by  the  use  of  any  customary  or  reasonable 
means  in  the  remote  village  of  *E1  Paso,'  the  authorities  of 
Mexico  could  have  prevented  the  arrest  and  deportation  of  Mr. 
Mills,  and  his  severe  imprisonment  at  Fort  Bliss.  Equally  we 
are  unable  to  perceive  how  Mexico  could  have  punished  the 
violators,  at  the  same  time,  of  her  jurisdiction  and  the  claim- 
ant's rights,  after  the  fact,  or  have  redressed  his  wrong  by  her 
civil  justice.  The  parties  returned  to  the  country  of  the  claim- 
ant's own  sovereign,  out  of  reach  of  Mexican  laws,  and  for 
that  matter  out  of  reach  of  Mexican  arms.  Moreover,  under 
these  circumstances  it  might  well  be  supposed  that  the  United 
States  would  do  her  own  faithful  citizen,  injured  for  her  sake, 
justice  by  punishing  his  assailants  and  securing  for  him  at  their 
hands  an  ample  indemnity  tlirough  her  courts. 

"And  this  reasonable  conclusion  founded  on  the  duty  of  the 
United  States,  and  a  knowledge  of  her  character,  is  well  sup- 
ported by  subsequent  events.  The  United  States  subdn^ 
these  rebel  enemies  by  war,  and  brought  the  sheriff  of  El  Paso 
County  into  her  courts  and  compelled  him  to  repair,  so  fur  as 
in  her  power,  his  violence  to  the  claimant.    The  latter  obtained 
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a  jadgment  against  him  for  the  wrongs  inflicted,  $50^000  in 
amount,  and  has  realized  ahready  upon  this,  by  due  process  of 
law,  the  sum  of  $9,141.12,  and  we  do  not  doubt  that  the  laws 
of  his  own  country,  if  they  have  not  already  achieved  that  result, 
will  do  him  complete  justice. 

"  The  motion  by  the  agent  of  Mexico  to  dismiss  this  claim  is 
granted,  and  the  claim  is  disallowed  and  rejected." 

William  W,  Mills  v.  Mexico,  No.  378,  July  6,  1870,  conveDtion  of  July  4, 
1868,  MS.  Op.  I.  8. 

The  opinion  delivered  in  the  present  case  by 
"^•^^^^^^  Mr.  Wadsworth,  United  States  commissioner, 
applied  to  it  and  189  other  cases  known  as 
the  Piedras  Negras  claims.  The  total  amount  of  the  claims 
was  $11,397,988.43.  Many  of  them  were  concocted  by  means 
of  forgery  and  false  swearing,  and  the  commissioners  presented 
the  names  of  several  claimants  to  their  respective  governments 
for  prosecution.  The  commissioners,  exercising  their  best 
judgment  upon  the  evidence  both  for  the  claimants  and  for 
the  United  States,  disallowed  the  claims  that  were  largest  in 
amount,  and  for  the  claims  which  seemed  to  be  more  reason- 
able awarded  to  the  Government  of  Mexico  the  sum  of  $50,000 
in  United  States  currency,  to  be  apportioned  among  the  claim- 
ants. They  arrived  at  this  amount  by  making  what  seemed 
to  be  just  and  equitable  allowances  to  such  claimants  as 
appeared  to  have  suffered  by  the  burning  and  pillaging  of  the 
town.  They  refused  costs,  but  included  interest  in  their 
award.  The  opinion  of  Mr.  Wadsworth  on  the  merits  of  the 
claims  was  as  follows: 

"  On  the  1st  October  1855  a  company  of  three-months'  volun- 
teers, commanded  by  Captain  Callahan,  organized  by  the  gov- 
ernor of  the  State  of  Texas,  and  in  the  military  service  of  the 
State,  seized  the  ferry  over  the  Eio  Grande,  opposite  to  Piedras 
Negras,  a  village  in  the  State  of  Coahuila,  Mexico,  and  crossed 
into  that  town.  On  the  same  day  they  left  the  village  and 
proceeded  some  distance  into  the  interior  of  Mexico,  where 
they  met  a  body  of  Mexicans,  attended  by  a  few  Indians.  A 
fight  ensued,  resulting  in  the  death  of  a  few  persons  on  each 
side,  when  the  Texans  fell  back  to  the  town  of  Piedras  Negras, 
not  pursued  by  their  late  antagonists.  Here  they  established 
themselves,  and  sent  word  to  the  commander  of  Fort  Duncan, 
on  the  opposite  side  of  the  river,  for  assistance  to  enable  them 
to  recross  the  river,  as  they  said,  representing  themselves  to 
be  in  a  deplorable  situation  and  in  danger  of  destruction  from 
overwhelming  numbers.  Captain  Burbauk,  commanding  at 
Fort  Duncan,  in  the  service  of  the  United  States,  believing 
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this  statement  of  the  volunteers,  placed  some  heavy  guns  in 
position  to  command  the  ferry  and  protect  their  retreat.  *  Tak- 
ing advantage  of  this,'  he  said,  Hhey  strengthened  their  posi- 
tion and  sent  off  into  Texas  for  reeuforcementa,  with  a  view  to 
renew  the  combat.'  When  the  United  States  oflBcer  discov- 
ered this  he  withdrew  all  demonstrations  in  their  favor  and 
afterward  refused  to  interfere  in  decided  terms.  They  remained 
in  Piedras  Negras  till  the  evening  of  the  6th  of  October,  when 
the  forces  of  the  State  of  Coahuila,  having  assembled  to  the 
number  of  a  thousand  men,  perhaps,  advanced  toward  the 
town  held  by  the  Texans.  These  then  set  fire  to  the  town  and 
crossed  into  Texas  by  the  ferry  fwhich  they  held  all  the  while) 
unmolested  by  the  Mexicans.  They  also  i)lundered  the  town 
to  some  extent. 

*'The  forces  of  the  United  States  made  no  effort  to  arrest 
the  offenders,  which  could  have  been  easily  done,  nor  did  the 
authorities  of  the  United  States  ever  in  any  manner  endeavor 
to  bring  these  violators  of  the  neutrality  laws  to  justice.  On 
the  contrary,  Mr.  Secretary  Marcy,  with  all  the  facts  before 
him,  in  his  correspondence  with  the  Mexican  minister,  justified 
both  the  invasion  of  Mexico  and  the  burning  of  the  town.  He, 
however,  said  nothing  about  the  plundering  which,  unfortu- 
nately, can  not  be  denied. 

"The  reason  assigned  by  the  volunteers  for  this  invasion  of 
Mexico  was  the  necessity  of  pursuing  and  chastising  certain 
Lissan  Indians,  who  had  recently  committed  robberies  and 
murders  in  Texas,  and  then,  as  usual,  fled  into  Mexico  with 
their  booty.  So  they  averred.  Although  the  Indians  had 
committed  such  outrages.  General  Persifer  F.  Smith,  at  the 
time  commanding  the  department  of  Texas,  was  not  entirely 
satisfied  that  the  volunteers  were  induced  to  invade  Mexico 
for  this  reason  only.  But  it  will  not  be  proper  that  we  should 
go  into  this  inquiry  at  all,  as  we  do  not  deem  it  necessary  to 
the  decision  of  the  case. 

"We  have  no  doubt  but  that  the  burning  and  plundering  of 
the  poor  little  Coahuilan  village  was  unnecessary,  a  wanton 
act  of  cruelty,  and  an  outrage.  In  this  opinion  we  are  sus- 
tained by  the  military  of  the  United  States,  and  by  General 
Persifer  F.  Smith,  a  soldier  of  8])otless  reputation,  command- 
ing the  department  of  Texas  at  the  time,  and  quite  as  good  a 
judge  on  such  a  question  as  Mr.  Marcy  or  any  civilian.  Mr. 
Marcy,  in  deciding  that  the  burning  of  the  village  was  neces- 
sary to  cover  the  retreat  of  the  invaders,  had  the  facts  before 
him  in  an  official  form,  but  he  utterly  ignored  them.  Captain 
Callahan's  command  could  have  crossed  the  ferry  on  the  4th 
of  October  without  molestation  and  under  protection  of  the 
guns  of  Captain  Burbank,  and,  indeed,  without  an  enemy  in 
sight.  He  could  have  crossed  on  the  r)th  in  like  manner,  and 
did  cross  on  the  0th  without  molestation;  and  some  of  the  com- 
mand returned  on  the  7th  to  bring  off*  their  horses.  The  burn- 
ing, like  the  pillaging,  was  merely  wanton  and  wicked. 
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"We  do  not  find  any  evidence  that  the  United  States  forces 
connived  at  the  invasion.  The  murders  and  robberies  committed 
by  the  Indians  justified  the  organization  of  volunteers  by  the 
State  government,  and  furnished  at  all  times  a  decent  excuse 
for  approaching  the  Bio  Grande,  a  stream  easily  crossed  at 
many  places.  They  crossed  suddenly,  seizing  the  ferry  by  force. 
Captain  Burbank  says  he  knew  nothing  of  it  till  they  crossed, 
and  he  is  entitled  to  the  credit. 

"  But  they  violated  the  neutrality  laws  which  he  had  special 
instructions  to  enforce,  and  under  his  guns.  His  interference 
enabled  them,  or  emboldened  them,  to  remain  on  Mexican  soil 
and  finally  to  burn  and  plunder.  It  was  his  duty  to  arrest  them, 
at  least  on  their  return,  as  offenders  taken  flagrante  delicto^  vio- 
lating before  his  face  laws  of  the  United  States  which  the  Presi- 
dent had  specially  ordered  General  Smith  to  enforce.  He  per- 
mitted them  to  escape,  and  the  authorities  of  the  United  States 
never  afterward  made  any  attempt  by  their  punishment  to 
vindicate  the  laws.  Indeed,  the  governor  of  Texas  and  the 
Secretary  of  State  of  the  United  States  applaud  and  justify 
their  conduct.  Congress  at  last,  too,  makes  an  appropriation 
to  reimburse  the  State  of  Texas  for  the  sums  paid  to  these 
volunteers  by  that  State  for  their  military  services  during 
the  period  embracing  these  wrongs.^ 

Pedro  Tauns  v.  The  United  States,  No.  679,  April  17,  1872,  convention 
between  the  United  States  and  Mexico  of  July  4, 1868,  MS.  Op.  II.  505. 

'^  With  reference  to  the  case  of  *  William  0. 
Bidkens't  Caie.  Dickens  V.  Mexico,'  Ko.  647,  the  umpire  can 
not  doubt  that  robbery  of  cattle  on  the  bor- 
ders of  Texas  adjacent  to  Mexico  and  their  transportation 
across  the  Eio  Grande  has  been  carried  on  for  several  years 
past;  but  he  thinks  that  the  proofs  are  entirely  insufficient 
and  he  is  not  at  all  satisfied  that  the  robbers  were  always 
Mexican  citizens  and  soldiers,  that  bands  of  robbers  were 
organized  on  the  Mexican  side  of  the  river  under  the  eyes  and 
countenance  of  the  Mexican  authorities,  or  that  the  sufferers 
by  these  plunderers  were  refused  redress  by  those  authorities 
when  they  were  appealed  to  in  particular  instances  with  regard 
to  specific  cattle  proved  by  the  owners  to  have  been  stolen. 
The  charges  made  are  of  a  very  vague  character.  They  are 
general  charges,  and  no  precise  dates  are  given  at  which  it  is 
shown  that  a  raid  was  made  by  Mexicans  shown  to  have  been 
o];ganized  in  Mexican  territory,  nor  is  it  shown  that  there  was 
a  want  of  due  diligence  on  the  part  of  the  Mexican  authorities 
in  preventing  these  organizations.  Neither  is  any  date  given 
nor  any  precise  occasion  mentioned  when  the  claimant  pointed 
out  to  a  Mexican  authority  cattle  which  had  been  robbed  from 
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him,  proved  the  fact  and  demanded  their  restitution;  neither 
is  the  name  of  any  such  authority  given.  It  is  said  with  truth 
on  the  part  of  the  claimant  that  such  bands  of  robbers  can  be 
assembled  at  short  notice,  and  can  proceed  upon  their  raids 
whilst  the  United  States  troops  are  at  a  distance  from  the 
point  of  attack.  Bat  if  this  makes  it  difficult  for  the  United 
States  authorities  to  prevent  these  raids,  it  mast  be  still  more 
so  for  those  of  Mexico;  for  the  assembling  of  the  band  and 
crossing  of  the  river  is  the  affair  of  an  hour,  whilst  the  collect- 
ing of  a  large  band  of  cattle  and  driving  them  into  Mexican 
territory  require  much  more  time  and  would  give  more  oppor- 
tunity to  the  United  States  authorities  to  interrupt  the  robbers 
and  recapture  the  cattle.  In  the  present  claim  the  scene  of 
the  robberies  is  said  to  have  been  in  Dimmit  County,  Texas, 
which  is  not  even  immediately  adjacent  to  the  Rio  Grande.  It 
does  not  therefore  seem  that  there  has  generally  been  a  greater 
want  of  watchfulness  on  the  part  of  the  Mexican  authorities 
than  of  those  of  the  State  of  Texas  and  of  the  United  States. 
The  umpire  can  not  see  that  in  the  above-mentioned  case  theie 
are  sufficient  grounds  for  holding  the  Mexican  Government 
responsible  for  the  losses  suffered  by  the  claimant,  and  he 
therefore  awards  that  the  claim  be  dismissed." 

Thornton,  umpire,  December  3, 1875,  convention  of  July  4, 1868,  MS.  Op. 
601. 

"The  umpire  entirely  coincides  with  what 

Caseiof  Sompterand  appears  to  be  the  opinion  of  both  the  commis- 

*"*  sioners,  that  the  Mexican  Government  cau 

not  be  held  responsible  for  the  robbery  of  live  stock  belonging 

to  the  claimant  in  Texas  by  Kickapoo  Indians  from  Mexico.'' 

Thornton,  umpire,  June  29, 1876,  Jea^e  A,  Sumpter  v.  Mexteo,  No.  869,  Am. 
docket,  convention  of  July  4,  1868,  6  MS.  Op.  478.  The  same  principle 
was  applied  by  the  commissioners  in  Mariano  Trevino  Oarza  v.  Mexico,  Xo. 
550,  MS.  Op.  II.  576,  and  Samuel  Sperres  v.  Mexico,  No.  867,  MS.  Op.  VII.  95. 
In  the  case  of  Juan  A.  Robinson  v.  Mexico,  No.  709,  Mr.  Wadsworth  thought 
that  Mexico  was  liable  on  the  ground  that  the  Mexican  troops  appropri- 
ated the  stolen  property,  after  recovering  it  from  a  band  of  Yaqui  Indians. 
Sir  Edward  Thornton  held  that  there  was  not  sufficient  evidence  that  any 
of  the  property  was  ever  recovered,  though  the  Indians  were  pursued  by 
the  Mexican  forces.  He  also  said :  "  Reflecting  upon  the  evidence  on  both 
sides,  the  umpire  does  not  think  that  the  Mexican  authorities  can  .be 
accused  of  a  failure  to  furnish  reasonable  protection  or  to  endeavor  to 
punish  the  Indians  for  their  depredations.  It  would  be  almost  impossible 
for  any  government  to  prevent  such  acts  by  omnipresence  of  its  forces.*' 
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<<  This  claim  was  submitted  to  the  Caracas 

(aa^aT^CoMni  *  ^"^^^ssion,  aud  on  the  disagreeing  votes  of 

the  two  commissioners  was  referred  to  the 

umpire  for  decision,  and  by  him  rejected  on  the  2d  of  July 

1868. 

^^  The  facts  briefly  are  that  the  claimant,  a  naturalized  citi- 
zen of  the  United  States,  was  appointed  consul  to  Maracaibo  in 

1861,  and  continued  to  act  as  such  with  the  approval  of  Vene- 
zuela until  the  28th  of  May  1862,  when  he  sailed  in  the  bark 
Clara  Rosa  Sutil  for  New  York,  on  a  five  months'  leave  of 
absence  on  account  of  ill  health.  The  bark  was  stranded  on 
the  morning  of  the  1st  of  June  on  the  e-oast  of  Goagira,  which 
appears  to  have  been  subject  to  the  forays  of  a  tribe  of  Indians 
residing  or  roaming  within  the  jurisdiction  of  Venezuela,  but 
never  fiilly  subjected  to  her  authority.  These  Indians  came  on 
board  and  acted  in  such  a'threatening  manner  that  the  captain, 
crew,  and  passengers  thought  it  was  safest  to  leave  the  ship 
and  return  in  the  ship's  boats  to  Maracaibo  for  assistance. 
The  cargo  consisted  principally  of  coffee,  but  among  other 
things  on  board  were  twelve  trunks  and  boxes,  the  property 
of  the  claimant,  containing  a  miscellaneous  assortment  of  per- 
sonal effects,  and  valuable  sketches  and  drawings  of  great  use 
in  his  profession  as  architect  and  civil  engineer,  and  also  a 
choice  and  well-selected  library  of  classical,  modern,  and  scien- 
tific literature. 

"  All  these  things  were  stolen  or  destroyed  by  the  Indians 
at  a  loss  estimated  by  the  claimant  of  $13,000.  On  the  raid 
being  reported  at  Maracaibo,  the  governor  of  the  province 
immediately  dispatched  a  war  vessel  to  the  scene  of  the  out- 
rage, and  by  her  timely  arrival  and  the  use  of  cannon  the 
Indians  were  driven  off,  and  much  pillage,  both  of  the  vessel 
and  her  cargo,  prevented.  Such  damage,  however,  was  done 
to  her  rigging  and  sailing  apparatus  that  it  was  deemed 
advisable  to  send  to  New  York  for  repairs,  and  the  claimant 
took  passage  in  another  vessel  bound  for  that  port,  where  he 
arrived  safely  and  without  further  accident  on  the  6th  of  July 

1862.  Three  days  afterward  he  addressed  a  communication  to 
the  Department  of  State  complaining  of  the  outrage,  insisting 
that  it  was  permitted  by  the  Government  of  Venezuela  for  the 
want  of  those  necessary  aud  indispensable  precautions  which 
the  laws  of  nations  exact  for  the  protection  of  aliens  domiciled 
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within  a  foreign  jurisdiction,  and  especially  consuls^  and  claim- 
ing indemnity  in  the  snm  before  mentioned. 

"  No  action,  as  far  as  the  papers  disclose,  was  then  taken  by 
Mr.  Seward,  then  Secretary  of  State,  and  the  case  appears  to 
have  been  neglected  until  revived  by  the  claimant  in  a  com- 
munication to  the  State  Department,  under  date  of  the  27th 
of  February  18G8,  in  which  redress  is  again  asked,  and  which 
was  referred  by  the  Secretary  to  the  legation  at  Caracas,  and 
by  it  submitted  to  the  commission  then  in  session,  with  the 
result  before  stated.  It  is  resubmitted,  under  the  treaty  of 
December  5, 1885,  for  our  action,  not,  however,  on  any  claim 
by  Mr.  Wipperman  of  the  injustice  of  the  previous  decision,  m 
which  he  appears  to  have  acquiesced,  but  as  one  of  the  claims 
which  is  entitled  to  consideration  by  reason  of  the  sweeping 
provisions  of  that  convention,  which  submits  all  the  claims  of 
citizens  of  the  United  States  for  a^udicatton  by  this  commis 
sion  which  were  consi<lered  by  the  former  one  without  regard 
to  the  fact  whether  they  were  allowed  or  rejected,  or  whether 
the  claimant  was  dissatisfied  with  the  decision  or  not. 

"The  learned  counsel  for  the  United  States,  with  his  usual 
industry  and  ability,  has  filed  a  very  elaborate  brief  in  support 
of  the  claim,  with  the  conclusions  of  which,  however,  we  regret 
that  we  can  not  concur,  although  we  can  readily  give  our  assent 
to  most  of  the  general  reasoning  in  which  he  indulged  on  the 
subject  of  the  duty  of  a  foreign  government  with  respect  to  the 
protection  of  official  represent^itives  of  another  sovereignty 
coming  within  its  jurisdiction.  It  is  perfectly  true,  as  con- 
tended by  the  learned  counsel,  that  the  citizens  of  one  state, 
whether  holding  office  or  not,  but  residing  or  doing  business 
within  the  jurisdiction  of  another  state,  are  entitled  to  the 
fullest  protection  of  the  laws  of  that  state,  both  in  their  per- 
sons and  property,  and  that  on  the  authority  of  the  case  of  the 
Spanish  consul  in  New  Orleans,  after  the  execution  of  the 
unfortunate  victims  of  the  Lopez  expedition,  as  stated  by  Mr. 
Webster,  then  Secretary  of  State,  there  would  seem  to  be  an 
additional  claim  upon  this  protection  growing  out  of  the  con- 
sular office  of  the  person  injured,  although  it  is  to  be  noted  that 
Mr.  Webster,  in  the  case  referred  to,  observed  that  the  case 
was  a  new  one,  and  that  the  circumstances  were  such  that 
indemnity  would  be  offered  without  searching  for  precedents. 

"  But  there  can  be  no  possible  parallel  between  the  case  of 
a  consul  residing  in  a  large  city  inhabited  by  civilized  people, 
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whose  house  is  deliberately  invaded  in  open  day  and  whose 
property  is  pillaged  or  destroyed  by  acts  of  violence,  aimed  at 
him  in  his  official  capacity  and  accompanied  with  studied  in- 
sults to  the  government  he  represents,  and  all  proceeding  from 
a  riotous  body  of  persons  who,  presumably  at  least,  ought  to 
have  been  within  the  preventive  or  restraining  power  of  the 
police  or  the  military,  and  the  accidental  injury  suffered  by 
an  individual  in  common  with  others,  not  in  his  character  as 
consul,  but  as  ))assenger  on  a  vessel  which  has  been  unfortu- 
nate enough  to  be  stranded  on  an  unfrequented  coast,  subject 
to  the  incursions  of  savages  which  no  reasonable  foresight 
could  prevent. 

^'  The  case  would  present  more  i)oints  of  comparison  if  some 
savage  tribe  of  Indians  on  the  warpath  had  unexpectedly 
stumbled  upon  a  consul,  we  will  say  of  Venezuela,  traveling 
for  his  health  in  some  of  the  secluded  bypaths  of  Arizona  or 
New  Mexico,  and  then  and  there,  without  respect  to  the  dig- 
nity of  the  consular  office  and  the  law  of  iiations,  had  divested 
him  of  all  his  valuables  and  then  proceeded  sua  more  to  take 
his  scalp.  Could  it  be  pretended  that  the  United  States  could 
be  held  responsible  for  an  act  of  violence  of  this  kind,  although 
committed  by  persons  actually  within  her  jurisdiction  and 
nominally  subject  to  her  authority?  It  is  notorious  through- 
out the  world  that  outrages  of  this  kind  on  the  western  fron- 
tier of  the  United  States  are  more  or  less  frequent,  and  that 
the  whole  military  force  of  that  country  out  of  garrison  has 
not  been  sufficient  to  prevent  the  occasional  robbery  or  mur- 
der of  innocent  persons,  whether  aliens  or  citizens.  Unless  a 
government  can  be  held  to  be  an  insurer  of  the  lives  and  prop- 
erty of  persons  domiciled  within  its  jurisdiction,  there  is  no 
principle  of  sound  law  which  can  fasten  upon  it  the  responsi- 
bility for  indemnity  in  cases  of  sudden  and  unexpected  deeds 
of  violence,  which  reasonable  foresight  and  the  use  of  ordinary 
precautions  can  not  prevent.  Of  course,  if  a  government 
should  show  indifference  with  reference  to  the  punishment  of 
the  guilty  authors  of  such  outrages,  another  question  would 
arise,  but  as  long  as  reasonable  diligence  is  used  in  attempt- 
ing to  prevent  the  occurrence  or  recurrence  of  such  wrongs 
and  an  honest  and  serious  purpose  is  manifested  to  punish 
the  perpetrators,  the  best  evidence  of  which,  of  course,  will 
be  the  actual  infliction  of  punishment,  we  fail  to  recognize  any 
dereliction  in  the  performance  of  international  obligations,  as 
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measured  by  any  practical  standard  which  the  good  sense  of 
nations  will  permit  to  be  enforced. 

"Nor  do  we  perceive  that  there  is  anything  in  this  ruling  at 
variance  with  the  propositions  contended  for  by  the  United 
States  and  su])porte<l  by  an  elaborate  citation  of  anthority  by 
its  counsel.  The  very  language  used  in  argument  by  Mr. 
Gushing  in  behalf  of  the  United  States  before  the  Geneva 
Commission  and  now  quoted  by  the  counsel  of  the  United 
States  in  his  brief,  is  strikingly  applicable  to  the  facts  in  this 
case.  'The  general  allegation/  said  Mr.  Gushing,  Hhat  acts 
committed  furtively  in  remote  and  unfrequented  coasts,  against 
the  wishes  ol  a  government  and  in  spite  of  well-intendedj 
active  efforts  to  prevent  thentj  are  not  acts  over  which  the  gov- 
ernment could  reasonably  be  expected  to  exert  a  control,  com- 
mands the  assent  of  the  United  States.  They  would  not 
themselves  consent  to  be  held  responsible  for  such  acts.'  The 
italicized  part  of  the  concession  seems  to  be  regarded  a«  de 
structive  of  any  value  it  might  have  in  determining  the  rights 
of  the  claimant,  which  are  sought  to  be  founded  on  the  as 
sumption  that  there  was  no  well-intended,  active  effort  on  the 
part  of  Venezuela  to  prevent  the  foray  of  the  savages. 

"But  there  is  nothing  in  the  record  to  show  that  the  gov- 
ernment had  any  notice  of  the  incursion  or  any  cause  to 
expect  that  such  a  raid  was  threatened,  and  while  it  may  be 
true  that  governments  2Lve  prima  facie  responsible  for  the  acts 
of  their  subjects  and  aliens  commorant  within  their  jurisdic- 
tion, this  is  a  i>resumption  which  is  always  rebuttable  by  any 
facts  which  will  afford  a  reasonable  excuse  for  the  dereliction 
against  which  the  complaint  is  aimed.  A  different  rule  of  re- 
sponsibility applies  where  the  act  complained  of  is  only  one  in 
a  series  of  similar  acts,  the  repetition,  as  well  as  the  open  and 
notorious  character  of  which,  raises  a  presumption  in  favor  of 
knowledge  being  brought  home  to  the  authorities  and  with  it 
corresponding  accountability.  It  is  in  such  a  case  that  Sir 
Robert  Phillimore  says  that  it  is  to  be  'presumed  that  a  sov- 
ereign knows  what  his  subjects  openly  and  frequently  commit, 
and  as  to  his  power  of  hindering  the  evil  this  likewise  is  al- 
ways presumed,  unless  the  want  of  it  be  clearly  proved.' 
(Phill.  Int.  Law,  p.  23.)  The  present  case  stands  upon  a  differ- 
ent footing  entirely.  The  tort  committed  proceeded  from  the 
wanton  depredation  of  a  lawless  band  of  savages  on  a  vessel 
unhappily  stranded  at  a  point  where  she  could  be  made  the 
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easy  prey  of  such  marauders,  before  notice  could  be  received 
by  the  government,  and  under  circumstances  which  satisfy  us 
that  notice  is  not  imputable  to  the  government,  and  that  the 
raid  was  one  of  those  occasional  and  unexpected  outbreaks 
against  which  ordinary  aud  reasonable  foresight  could  not 
provide.  As  soon  as  the  facts  were  reported  immediate  steps 
were  taken  for  the  relief  of  the  vessel,  and  the  savages  were 
opened  on  with  grape  and  cannon  balls  and  dispersed.  The 
claim  is  r^ected.'^ 

Findlay,  commissioBer,  for  the  commission,  Frederick  Wipperman  v. 
Venezuela,  No.  22,  United  States  and  Venezuelan  Claims  Commission,  con- 
vention of  December  5,  1885. 

Mr.  Ashton,  agent  of  the  United  States,  maintained  in  his  brief  the 
doctrine  "  that  a  government  may,  by  knowledge  and  aufferance,  as  well  as 
by  direct  j>ermt««toii,  become  responsible  for  the  acts  of  its  subjects,  whom 
it  does  not  prevent  from  committing  injnry  to  foreigners  within  its  juris- 
diction." He  cited  Rutherforth,  Institutes  of  Natural  Law,  Book  1,  ch. 
17;  PhiUimore,  Int.  Law,  L  ch.  x.  231,  III.  218;  Papers  Relating  to  the 
Treaty  of  Washington,  III.  22, 23, 54, 490;  Case  of  the  Caldera,  15  Court  of 
Claims.  As  to  the  right  of  a  consul  to  special  protection,  he  referred  to 
the  case  of  the  Spanish  consul  at  New  Orleans,  Webster's  Works,  VI.  511, 
and  the  act  of  Congress  of  March  3,  18.53,  providing  for  payment  of  the 
losses  both  of  the  consul  and  of  other  Spanish  subjects. 

8.  Miscellaneous  Oases. 

January  21, 1818,  the  American  brig  Cossack 
*     ~"   was  seized  by  the  Spanish  authorities  at  Ma- 


zatlan,  Mexico,  for  waut  of  a  sea  letter.  Sub- 
sequently she  fell  Into  the  hands  of  the  Mexican  authorities, 
who  on  December  15, 1821,  issued  a  decree,  directing  that  the 
brig  and  her  cargo  be  restored.  This  order,  however,  was 
never  carried  into  effect.  A  unanimous  award  was  made  by 
the  commissioners  of  $13,313.33  for  the  brig,  and  $25,218.26 
for  the  cargo,  with  interest  at  5  per  cent  per  annum  from  De- 
cember 15, 1821,  the  date  of  the  decree  of  restitution  by  the 
Mexican  authorities,  to  January  20, 1841,  amounting,  principal 
and  interest,  to  $75,323.80. 

Case  of  the  brig  Cossack,  commission  under  the  convention  between  the 
United  States  and  Mexico  of  April  11, 1839. 

The  American  ship  Mercury,  while  off  the 
northwest  coast  of  Mexico,  near  California^ 
was  captured  June  2,  1813,  by  the  Spanish 
warship  Flora.  The  cause  assigned  for  the  capture  waa  that 
there  were  "indications"  that  she  had  been  engaged,  or  that 


Case  of  the'*  Mer- 
cury." 


Digitized  by  VjOOQ  IC 


3044  INTERNATIONAL   ARBITRATIONS. 

she  intended  to  engage,  in  an  interdicted  trade  on  the  Spanish 
coast.  The  Mercury  had  been  at  Canton,  and  had  on  board  at 
the  time  of  her  capture  a  large  quantity  of  specie,  silks,  and 
fars,  of  the  value  of  $59,340.83.  It  was  also  stated  that  the 
vessel  was  taken  as  a  prize;  but  the  captors  did  not  proceed 
to  condemnation,  nor  was  the  capture  ever  subjected  to  the 
definitive  judgment  of  any  tribunal.  The  proceedings  were 
suspended  before  reaching  that  point.  Mr.  Poinsett,  the 
American  minister,  in  presenting  the  claim  to  the  Mexican 
Government,  stated  tbat  the  viceroy al  government  in  Novem- 
ber 1814  ordered  the  property  to  be  restored  to  the  claimant; 
but  the  order  was  not  in  evidence.  Tlie  Mexican  Government, 
however,  in  the  treaty  with  Spain  of  December  28,  1836,  by 
which  Mexican  independence  was  recognized,  assumed  the 
debts  of  the  viceroyal  government;  and  it  would  seem  that  it 
undertook  as  a  consequence  to  answer  the  claim  on  account  of 
the  unexecuted  decree  of  November  1814.  However  this  may 
be,  another  decree  of  restitution  was  made  on  December  14, 
1821,  which  was  confirmed  by  a  resolution  of  the  Mexican  Con- 
gress. As  this  decree,  like  that  of  1814,  was  not  executed,  it 
was  admitted  that  an  indemnity  was  due  from  Mexico,  but  the 
commissioners  differed  as  to  the  amount.  The  umpire  awarded 
$96,988.66. 

Wcuhington  Eayresv,  Mexico:  Commission  under  the  convention  between 
the  United  States  and  Mexico  of  April  11,  1839. 

Peter  Harmony,  a  naturalized  citizen  of  the 
Harmony's  Case.  United  States  and  a  resident  merchant  of  the 
city  of  New  York,  in  February  1822  shipped  a 
quantity  of  merchandise  to  Yera  Cruz,  where  the  goods  were 
safely  landed  and  sent  to  the  City  of  Mexico,  under  consign- 
ment to  Don  Francisco  Almirate,  a  merchant  of  that  city,  to 
be  sold  on  account  of  Harmony.  In  October  in  that  year  the 
consignee  remitted  from  the  City  of  Mexico  a  sum  of  money  as 
part  of  the  proceeds  of  the  goods.  In  passing  from  the  City 
of  Mexico  to  Vera  Cruz  this  money  was  seized  and  taken  pos- 
session of  by  ord^r  of  the  titular  government  of  Mexico,  and 
was  placed  in  tlie  Castle  of  Perote  for  the  use  of  that  govern- 
ment. It  was  accordingly  applied  to  the  use  of  the  Mexican 
Government,  and  was  never  paid  over  or  accounted  for  by 
that  government  to  Harmony  or  to  anyone  for  him.  On  these 
facts  the  commissioners  unanimously  awarded  that  the  Gov- 
ernment of  Mexico  should  pay  to  Peter  Harmony  the  sum  of 
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911,130,  which  represented  the  amount  seized  by  the  Govern- 
ment of  Mexico,  with  interest  thereon  at  the  rate  of  5  per  cent 
per  annam  from  October  22, 1822,  tiU  the  date  of  the  award, 
that  being  at  that  time  the  legal  rate  of  interest  in  Mexico. 

Case  of  Peter  Harmony  ▼.  Mexico ,  commission  under  the  convention  be- 
tween the  United  States  and  Mexico  of  April  11, 1839. 

A  claim  was  made  on  account  of  the  brig 
Caseof  the^Ophir."  OpAtV,  embracing  two  items — (1)  a  detention 
at  Vera  Cruz  for  several 'days,  and  (2)  a  deten- 
tion and  certain  judicial  proceedings  at  Gampeachy.  The  de- 
tention at  Vera  Cruz  was  in  consequence  of  an  inhibition, 
issued  by  the  local  authorities,  of  the  departure  of  any  vessel 
from  the  port  This  inhibition  was  based  upon  the  existence 
of  local  i)olitical  disturbances. 

The  umpire  awarded  $400,  with  interest,  for  this  detention. 

The  detention  at  Gampeachy  continued  for  a  long  time,  and 
was  based  upon  the  failure  of  the  master  of  the  brig  to  produce 
his  manifest  on  anchoring,  as  required  by  law.  The  court  of 
original  jurisdiction  pronounced  a  sentence  of  condemnation, 
which,  however,  was  reversed  by  a  higher  court,  but  with 
imposition  of  the  costs  on  the  claimant. 

The  umpire  disallowed  the  award  made  by  the  American 
commissioner  for  the  detention  and  proceedings  at  Gampeachy. 

Commission  under  the  convention  between  the  United  States  and  Mexico 
of  Aprllll,  1839. 

The  American  brig  Industry  waa  seized  and 

^'****^to""^^'*^  d^**^^^>  ^^^  ^^^  master  imprisoned,  by  the 
Mexican  authorities,  for  the  purpose,  as  the 
claimants  alleged,  of  extorting  money.  The  commissioners 
agreed  that  an  award  was  due,  but  differed  as  to  the  amount. 
The  umpire,  February  23, 1842,  awarded  the  sum  of  $  18,148.96. 

Cyrus  Sihley  et  ah  ▼.  Mexico:  Commission  nnder  the  convention  between 
the  United  States  and  Mexico  of  April  11, 1839. 

A  claim  was  made  for  the  wrongful  detention 
^"*''ii^il^*'*^^y  *^^  Mexican  authorities  at  Vera  Gruz  in 

"    '  1830  and  1831  of  the  brig  General  if orefe>«,  the 

property  of  citizens  of  the  United  States.  On  the  part  of 
Mexico  it  was  alleged  that  the  reasons  for  the  seizure  and 
detention  of  the  brig  were  (1)  that  a  quantity  of  gunx>owder 
was  found  on  board,  and  (2)  that,  after  the  seizure  of  the 
powder  and  the  brig,  a  legal  proceeding  was  begun  between 
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two  persons  named  Boss  and  Thompeon  for  the  control  of  the 
brig.  As  to  the  first  gToand,  it  was  alleged  by  the  claimants 
that  the  powder  was  snrreptitioasly  put  on  board  at  Yen 
Omz,  and  that  the  Mexican  courts  finally  decided  in  thw 
favor,  ordering  the  brig  to  be  restored.  As  to  the  second 
ground,  the  American  commissioners  maintained  that  the 
proceeding  between  Boss  and  Th(Hni)8on  was  instituted  by 
Thompson  for  the  porpoee  of  recoyering  one-fifth  part  of  the 
right  of  property  in  the  ship,  a  claim  which  did  not  justify 
her  detention,  while  the  Mexican  commissioners  contended 
that  the  object  of  the  proceeding  was  to  determine  which  of 
the  two,  Boss  or  Thompson,  was  the  representatiye  of  the 
owners,  and  that  in  no  other  way  could  the  ultimate  ddivery 
of  the  brig  to  the  proper  one  be  insured,  pending  the  suit 
An  award  was  rendered  by  the  umpire  in  favor  of  the  claim- 
ants, but  the  grounds  of  it  were  not  stated. 

Jawkei  JF.  Bradlove  and  J.  Oimrleg^-  Co.  y.  Mexico:  Commiasioii  under 
the  conyention  between  the  United  States  and  Mexico  of  April  11,  1839. 

CtM  of  the  bark  In  the  case  of  the  bark  JoneSj  before  the 
'^lonet:"  irregn-  commission  under  the  convention  between  the 
Waf  ^fl?  Via*!^  United  States  and  Great  Britain  of  February  8, 
jyj^^gji^  1853,  the  reporter  gives  the  following  syllabus : 

''The  bark  Jones  was  seized  in  the  harbor  of  St.  Helena,  on  chargee— 

"I.  Of  being  in  British  waters,  without  having  ship's  papers  on  board, 
and  therefore  without  national  character. 

''II.  For  being  engaged  in  and  equipped  for  the  slave  trade. 

"  There  was  a  competent  court  for  the  trial  of  these  charges  at  81 
Helena,  but  the  bark  was  taken  to  Sierra  Leone  for  trial,  and  the  charge 
of  being  engaged  in  and  equipped  for  the  slave  trade  was  adjudged  by  the 
court  there '  to  be  without  foundation,  and  destitute  of  any  probable  cause 
to  sustain  it.'  It  appeared,  also,  that  the  ship's  papers  were  duly  depos- 
ited at  the  collector's  and  consul's  offices,  on  her  arriral,  as  required  by 
law,  but  the  court  assessed  the  Tcssel  in  costs,  on  the  ground  of  alleged 
resistance  to  constituted  authorities,  and  it  was  sold  at  auction  for  the 
payment  of  these  charges. 

"  Held,  that  the  allegation  of  being  without  ship's  papers,  and  without 
a  national  character,  was  onsnstained  by  evidence. 

"  Heldf  also,  on  the  judgment  delivered  by  the  court,  that  no  costs  could 
be  taxed  against  the  vessel,  and  that  no  resistance  to  authorities  was 
shown.  And  further,  that  the  removal  of  the  vessel  from  St.  Helena, 
where  a  competent  court  existed  for  the  trial  of  these  charges,  to  Siena 
Leone  for  trial,  was  a  violation  of  the  rights  of  the  parties,  and  that  the 
owners  of  the  Jones  were  entitled  to  full  remuneration  for  all  damages 
sustained." 
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The  case  was  fully  argaed  before  the  commission  by  J.  A. 
Thomas,  agent  for  the  United  States,  and  James  Haunen,  agent 
for  Great  Britain. 

The  bark  Jones^  of  Salem,  Massachusetts,  with  a  crew 
shipped  for  Montevideo  and  other  ports  north  of  the  thirty- 
sixth  parallel  of  south  latitude,  sailed  firom  Boston  in  March 
1840  for  the  west  coast  of  Africa,  having  an  assorted  cargo  of 
flour,  biscuits,  soap,  candles,  tea,  fish,  furniture,  lumber,  and 
gunpowder.  On  June  17  she  arrived  at  Ambriz,  on  the  coast 
of  Africa,  and  after  having  disposed  of  a  considerable  part  of 
the  cargo,  sailed  for  Loando,  on  the  same  coast.  On  the  way 
she  was  visited  by  the  British  armed  brig  Water  Witchj  but 
after  examination  of  her  papers  and  cargo  was  permitted  to 
proceed.  From  Loando,  where  she  exchauged  some  merchan- 
dise for  ivory  and  other  African  produce,  she  returned  to  Am- 
briz, and  after  obtaining  more  produce  sailed  for  St.  Helena. 
Arriving  at  SI.  Helena  on  the  24th  of  August  1840,  she  entered 
at  the  custom-house  and  discharged  and  received  cargo.  But 
on  the  14th  of  September,  after  she  had  been  there  for  twenty- 
one  days,  she  was  seized  by  the  British  ship  Dolphin  and 
taken  to  Sierra  Leone,  where  on  the  5th  of  October  she  was 
libeled  in  the  vice-admiralty  court  on  the  ground  that  she 
<^was  found  in  British  waters  without  any  national  character 
and  having  no  ship's  papers  or  colors  on  board,  and  for  being 
engaged  in  and  fitted  and  equipped  for  the  slave  trade,  con- 
trary to  the  provisions  of  the  acts  of  5  Geo.  IV.  ch.  113,  and  of  2 
and  3  Vict.  ch.  73.''  Of  these  two  charges  the  first,  of  being  in 
British  waters  without  national  character  or  ship's  papers,  was 
clearly  unjustified  by  the  statute  under  which  it  was  brought. 
The  act  of  2  and  3  Vict.  ch.  113,  empowered  British  cruisers 
<^  to  capture  Portuguese  vessels  engaged  in  the  slave  trade,  and 
other  vessels  engaged  in  the  slave  trade  not  being  justly  entitled 
to  claim  the  protection  of  the  flag  of  any  state  or  nation,"  and  by 
its  terms,  unless  the  charge  of  being  engaged  in  the  slave  trade 
was  sustained,  it  became  wholly  immaterial  whether  the  Jones 
had  papers  or  not.  The  charge,  therefore,  "of  being  found  in 
British  waters  without  having  ship's  papers  on  board  and  hav- 
ing no  national  character"  was  no  allegation  of  an  ofiense  against 
2  and  3  Vict.,  and  the  whole  proceeding,  so  far  as  it  was  based 
on  that  act,  fell  to  the  ground.  The  only  remaining  ground  of 
seizure  of  the  vessel  was  "her  being  engaged  in  and  equipped 
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for  the  slave  trade,''  which  was  charged  as  a  violation  of  the 
act  of  5  Geo.  IV. 

By  that  act  all  vessels,  seized  for  being  concerned  in  the 
slave  trade,  <^  shall  and  may  be  sned  for,  prosecuted  and  recov- 
ered •  •  •  in  any  court  of  record  or  vice-admiralty  in  any 
part  of  His  Majesty's  Dominious  in  or  nearest  to  which  such 
seizures  may  be  made,  or  to  which  such  *  •  *  vessels, 
♦  ♦  *  if  seized  at  sea  or  without  the  limits  of  any  British 
jurisdiction,  may  most  conveniently  be  carried  for  trial." 

Mr.  Upham,  the  American  commissioner, 
*\am  ^  maintained  that  by  this  act  the  vessel  should 
have  been  tried  at  St.  Helena,  where  there 
<^had  long  been  a  court  of  record  of  an  established  character 
and  competent  to  try  any  felony  or  capital  offense  against 
the  laws  of  Great  Britain,"  and  that  her  removal  to  Sierra 
Leone  was  an  illegal  act;  that  the  act  of  2  and  3  Vict,  gave 
authority  to  seize  iu  the  open  sea  vessels  having  no  national 
character  and  concerned  in  the  slave  trade,  and  was  not 
necessary  to  give  jurisdiction  over  the  Jones  in  the  harhor  St. 
Helena;  and  that,  if  the  Jones  was  engaged  in  fitting  out 
there  for  the  slave  trade  she  should  have  been  tried  at  once. 
Even  if  the  seizure  had  been  made  under  2  and  3  Vict.,  there  was 
in  his  opinion  the  alternative  of  a  speedy  trial  of  the  vessel  at 
St.  Helena,  under  the  act  of  5  Geo.  IV.,  for  the  only  essential 
charge  against  her,  and  it  would  have  been  the  imperative  daty 
of  the  captor  to  proceed  under  that  statute. 

On  the  arrival  of  the  vessel  at  Sierra  Leone,  public  notice 
was,  said  Mr.  Upham,  first  given  of  the  offense  for  which  the 
vessel  was  seized,  by  the  posting  up  of  a  statement  that  she 
was  to  be  <<  condemned,  unless  the  owners  should  appear  and 
show  just  cause  to  the  contrary."  But,  notwithstanding  that 
the  witnesses  were  engaged  in  open  hostility  to  the  captain, 
the  acquittal  of  the  vessel  was  on  all  grounds  triumphant  and 
complete.  The  judge  at  Sierra  Leone  said  that  he  could  have 
"no  rational  doubt"  that  her  papers  proved  her  American 
character,  and  that  the  proceeding  under  the  act  of  2  and  3 
Vict,  must  consequently  fall  to  the  ground.  As  to  the  charge 
of  slave  trading,  the  judge  remarked,  in  respect  of  a  paper 
signed  by  a  part  of  the  crew,  protesting  against  going  to  the 
coast  of  Africa,  and  which  was  alleged  to  have  been  the  original 
cause  of  the  seizure,  "  that  not  even  the  most  distant  allusion 
is  made  by  the  seamen  *  •  •  that  the  vessel  had  been,  or 
was  about  to  be,  engaged  in  the  slave  trade;"  and,  after  a  tdh 
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examination  of  the  testimony,  he  declared  ^Hhat  not  a  single 
article  of  slave  equipment  is  established  against  her;''  that 
"the  evidence  of  the  witnesses  has  literally  produced  nothing 
which  can  by  possibility  affect  the  charact-er  of  the  vessel;'' 
that  "  no  indication  has  been  adduced,  showing  the  vessel's 
employment  in  the  slave  trade,  and  that  there  has  not  been  a 
single  paper  found  on  board  the  ship  that  could  warrant  him 
in  drawing  such  a  conclusion."  And,  still  referring  to  the 
judge's  decision,  Mr.  (Jpham  continued: 

"After  having  carefully  reviewed  the  grounds  upon  which 
sentence  of  restoration  had  been  given  by  him,  with  a  view  of 
discovering,  if  possible,  some  probable  cause  of  seizure  as 
regards  the  vessel's  alleged  equipment  for  the  slave  trade,  he 
never  saw  a  case  so  free  even  from  suspicion. 

"The  necessary  result  of  this  finding  was  that  the  vessel 
should  have  been  discharged,  and  the  captor  treated  as  a 
trespasser  from  the  beginning.  The  captor  stands  condemned 
by  a  court  of  his  own  choosing,  on  a  wholly  ex  parte  examina- 
tion^ and  by  a  judgment  unimx)eached,  of  the  seizure  of  a  vessel 
having  an  established  national  character,  and  against  which 
there  was  no  probable  ground  of  charge  of  her  being  concerned 
in  the  slave  trade.  Such  being  the  case,  it  is  clear  that  the 
party  offending  is  directly  responsible  to  the  owners  of  the 
vessel.  No  obligation  rested  on  the  owners  to  follow  their 
property  to  a  remote  jurisdiction,  to  rescue  it  from  the  control 
of  the  law  thus  unwarrantably  asserted. 

"  No  principle  of  common  law  is  plainer  than  that  trespassers 
and  wrongdoers,  ab  initio,  in  the  seizing  and  removal  of  prop- 
erty, are  at  once  i)ersonally  liable,  and  it  rests  not  in  their 
mouths  to  say  that  the  party  aggrieved  should  not  prosecute 
them,  but  must  follow  the  property  and  abide  the  result  of  the 
legal  proceedings  instituted  against  it.  With  much  more  pro- 
priety might  the  owners  of  the  Jones  have  said  that  Lieutenant 
Littlehales,  after  the  discharge  of  the  vessel,  instead  of  insti- 
tuting an  appeal  from  the  decision  of  the  court,  which  he  never 
prosecuted,  should  have  at  once  returned  the  vessel  to  America, 
and  make  ample  indemnity  to  the  owners  for  all  costs  and  dam-, 
ages  for  its  illegal  seizure  and  detention. 

"  For  the  seizure  of  a  vessel  without  probable  cause,  the 
legal  rule  of  damage  is  full  restitution  and  compensation  for 
all  costs  and  injury  sustained." 

But,  by  a  most  singular  proceeding,  said  Mr.  Upham,  the 
court  then  undertook  to  consider  another  charge,  not  within  the 
statute,  and  of  which  it  had  no  cognizance,  of  a  personal  char- 
acter, against  an  individual  not  present,  and  not  against  the 
vessel,  and  on  this  charge  of  "  resistance  of  the  master  to  fair 
inquiry"  and  "  his  willful  misconduct  in  resisting  constituted 
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authorities,^  mulcted  the  vessel  in  costs.  It  was,  said  Mr. 
TJpham,  a  charge  which,  if  it  had  been  fully  sustained,  could 
not  have  affected  the  vessel  or  her  exoneration,  and  warranted 
her  assessment  in  costs,  either  under  the  statutes  in  question 
or  the  common  law.  But  it  was  wholly  unsustained  by  the 
testimony.  It  was  alleged,  as  the  ground  of  this  charge,  that 
late  in  the  afternoon  of  Saturday,  September  14,  after  the  vessel 
had  been  in  i)ort  twenty-one  days.  Lieutenant  littiehales,  by 
whom  the  seizure  was  made,  met  Captain  Gilbert,  the  master 
of  the  Janesy  in  the  street,  and  demanded  of  him  the  ship's 
papers;  and  that  tlie  master  refused  to  comply  with  this  de- 
mand, or  with  a  similar  one  subsequently  made  the  same  even- 
ing on  board  the  vessel.  Mr.  Upham,  however,  maintained 
that  it  was  clear  upon  the  testimony  that,  although  the  demand 
made  by  Lieutenant  Littlehales  on  the  street  was  wholly  unau- 
thorized, on  neither  occasion  did  Gaptaln  Gilbert  refuse  to  show 
his  papers;  but  that,  on  the  contrary,  he  stated  that  his  mani- 
fest was  at  the  custom-house  and  his  ship's  papers  with  the 
consul,  and  when  the  demand  was  made  on  board  the  vessel 
promised  to  obtain  and  exhibit  them  on  Monday,  which  he  was 
prevented  from  doing  by  the  immediate  seizure  of  his  vessel 
and  his  expulsion  from  it    Said  Mr.  Upham: 

'^Captain  Gilbert  seems  to  have  been  very  unfortunately 
situated.  When  called  upon  for  his  papers,  his  precise  form 
of  reply,  though  he  offered  to  produce  them  at  the  ^irliest 
possible  moment,  is  regarded  as  opposition  to  authorities;  if 
he  goes  to  his  vessel  to  deliver  his  papers,  he  is  threatened  to 
be  shot  at;  if  he  writes  a  letter  to  Lieutenant  Littlehales,  he 
receives  no  answer;  if  he  gets  the  American  consul  to  writ« 
for  him,  his  letter  is  returned  unox)ened,  because,  though  pre- 
viously acknowledged  by  competent  British  authorities  for 
seven  years,  it  is  now  said  he  has  no  exequatur;  if  he  gets  the 
collector  of  customs  to  write,  Lieatenant  Littlehales  tells  him 
he  has  seized  the  vessel,  and  the  collector  says  he  can  go  no 
further;  if  he  applies  to  the  governor  and  secretary,  he  is 
informed  they  have  no  power  over  the  commander  of  Her 
Majesty's  armed  vessel;  if  he  applies,  as  a  last  resort,  to  his 
government  for  redress,  it  is  held  to  be  an  improper  appeal 
from  the  jurisdiction  of  British  courts,  'whose  duty  it  was,' 
it  is  said  by  Lord  Palmerston,  Mf  circumstances  required  it, 
to  give  the  claimant  full  indemnity,'  and  that  Oaptain  Gil- 
bert ^had  no  right  to  call  for  the  interposition  of  the  state  to 
do  that  which  he  might,  by  ordinary  care  and  diligence^  have 
done  for  himself  through  the  aid  of  such  tribunals.  And 
this  is  said  when  a  commander  of  Her  Majesty's  cruiser  has 
expelled  the  oaptain  from  his  vessel,  refused  all  specifioa- 
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tion  of  charge  against  her,  and  taken  her  away  to  a  coast,  no 
one  knew  where,  except  by  hearsay." 

But,  said  Mr.  Upham,  the  wrongs  of  the  owners  of  the 
vessel  did  not  terminat'C  here.  When  the  decision  of  the 
court  was  rendered  against  the  captors,  an  apx)eal  was  taken. 
It  was  never  prosecuted,  and  proceedings  were  thus  stayed, 
and  the  case  rendered  more  complicated.  Moreover,  though 
the  regulation  of  the  British  service  required  all  cruisers,  un- 
der the  slave-trade  acts,  to  report  the  particulars  of  each  seiz- 
ui*e  by  the  first  opportunity  to  England,  no  such  rejwrt  was 
made  by  Lieutenant  Littlehales  in  the  case  of  the  Jones  for  a 
long  period.    Continuing,  Mr.  Upham  said : 

^'Lieutenant  Littlehales  had  all  the  means  of  knowledge 
before  him  that  was  subsequently  possesssed  by  the  court  of 
Sierra  Leone.  He  was  bound  to  come  to  the  same  just  and 
impartial  decision  as  to  the  character  of  the  vessel,  and  the 
want  of  all  probable  ground  of  her  connection  with  the  slave 
trade.  By  his  hasty  and  illjudged  proceedings,  and  relying  on 
trivial  circumstances  and  vague  surmises,  of  no  weight  to  an 
unprejudiced  mind,  contrast^  with  known  facts  before  him, 
he  has  been  guilty  of  a  wrong  against  unoflfending  citizens  of 
the  United  States  that  has  ruined  their  pecuniary  prospects, 
and  has  caused  an  embittered  state  of  feeling  between  the  two 
countries  in  reference  to  his  acts. 

''The  course  of  the  British  Government,  also,  not  only  in 
not  affording  redress  in  this  matter,  but  in  delaying  prompt 
inquiry  and  investigation,  and  in  not  holding  its  ofBcers  and 
tribunals  resx)onsible  for  the  enforcement  of  their  own  laws 
and  rules  important  to  the  protection  of  American  commerce, 
is  a  ground  of  grave  and  serious  complaint  by  the  parties  in 
this  case. 

"  Both  the  5  Geo.  lY.  and  the  2  and  3  Vict,  as  amended,  re- 
quire the  vice-admiralty  courts,  on  the  first  Moudav  in  Janu- 
ary and  July  of  each  year,  to  report  to  Her  M^esty's  commis- 
sioners of  the  treasury  all  cases  which  have  been  adjudged  in 
the  court  for  the  six  months  preceding.  These  returns  are 
to  give  'the  date  of  seizure,  the  property  seized,  the  name  of 
the  seizer,  the  sentence,  whether  of  forfeiture  or  restitution; 
whether  the  property  has  been  sold  or  converted,  and  whether 
any  part  remains  unsold;  and  in  whose  hands  the  proceeds 
remain.' 

"When  it  has  answered  the  occasion  of  the  British  Govern- 
ment to  represent  its  regard  for  the  rights  of  American  com- 
merce, the  provisions  of  law  as  to  immediate  returns,  and  the 
particular  and  cautious  instructions  to  their  cruisers  on  this 
subject,  are  pointed  to  as  proof  of  their  prompt  watchfulness 
over  every  invasion  of  the  American  flag.  But  here,  where 
these  provisions  have  been  wholly  disregarded,  we  have  yet  to 
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learn  that  there  has  been  a  word  of  reproof  to  these  officers ; 
and  through  the  whole  correspondence  on  this  subject  there 
has  been  no  explanation,  palliation,  or  apology  on  this  account, 
but  these  provisions  of  law  have  been  permitted  to  remain  a 
dead  letter. 

'<And  this  has  greatly  prejudiced  the  interests  of  these 
parties.  Captain  Gilbert  returned  from  St.  Helena,  at  the 
earliest  possible  moment,  to  his  employers  to  represent  the 
facts  as  to  the  Jones^  and  the  American  consul  at  St.  Helena 
sent  immediately  to  his  government  an  account  of  the  seizure 
of  the  vessel,  and  the  circumstances  in  relation  to  it.  Repre- 
sentations were  at  once  made  in  London  to  the  British  Gov- 
ernment, by  Mr.  Stevenson,  the  American  minister,  and  until 
some  answer  could  be  had  on  his  application,  indicating  the 
determination  and  disposition  of  the  British  Government  in 
relation  to  the  claim,  no  other  course  seemed  advisable  or 
proper  by  the  owners  of  the  vessel. 

^'  The  case  was  one  requiring  urgent  and  prompt  action  on 
the  part  of  the  British  Government,  so  that  if  the  proceedings 
of  Lieutenant  Littiehales  were  not  disavowed,  any  other  less 
adequate  remedy  the  case  might  admit  of  could  be  resorted  to 
in  season  to  retrieve  the  owners  of  the  vessel  from  destructive 
loss. 

"  The  communication  from  Mr.  Stevenson  to  Lord  Palmerston 
on  the  subject  was  on  the  16th  of  April  1841,  five  months  after 
the  adjudication  at  Sierra  Leone.  But  It  appears  from  the  cor- 
respondence in  the  case,  that  no  inquiry  was  instituted  in  ref- 
erence to  it  for  more  than  four  months  after, that  time;  and 
though  the  attention  of  the  British  Government  was  repeatedly 
and  earnestly  called  to  the  subject,  as  late  as  October  5, 1842, 
Lord  Aberdeen,  in  reply  to  a  letter  from  Mr.  Everett  in  rela- 
tion to  the  JoneSj  states  that, '  from  the  want  of  the  proceed- 
ings at  Sierra  Leone,  Her  Majesty's  government  had  been 
unable  yet  to  come  to  a  decision  in  the  case,  and  that  a  renewed 
application  had  this  day  been  made  to  the  proper  department 
on  the  subject,  and  that,  as  soon  as  Her  Majesty's  government 
shall  have  received  the  necessary  information,  he  will  lose  no 
time  in  communicating  to  Mr.  Everett  the  decision  of  Her 
Majesty's  government  in  the  case.' 

<^  Five  months  after  this  time,  on  the  2d  of  March  1843,  and 
more  than  ttco  years  after  the  adjudication  at  Sierra  Leonej  the 
first  information  is  given  *  of  the  decision  of  Her  Majesty's 
government,' and  of  the  grounds  on  which  the  justification  of  the 
seizure  of  this  vessel,  and  of  the  conduct  of  Lieutenant  Little- 
hales  is  placed. 

"  During  all  this  time  the  owners  of  the  Jones  were  kept  in 
entire  suspense  as  to  what  course  would  be  adopted,  and  the . 
vessel  and  cargo  had  been  long  before  this  sold,  by  order  of 
court,  at  a  ruinous  sacrifice. 

"To  the  communication,  giving  the  decision  of  Her  Miyesty's 
government,  received  after  a  delay  of  such  extraordinary  dura- 
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tion,  and  against  which  delay  Mr.  Everett  strenuously  remon- 
strated, a  MI  and  elaborate  reply  was  drawn  up  by  Mr.  Everett 
on  the  18th  of  May  1843.  In  this  reply  he  presented  the  views 
of  his  government,  and  his  comments  on  the  evidence  and 
grounds  taken  by  Her  Msyesty's  ministers,  and  earnestly  asked 
Lord  Aberdeen's  attention  to  the  statements  and  grounds  sub- 
mitted to  him,  representing  ^  the  transaction  on  which  it  had 
been  his  painful  duty  to  dwell  as  extraordinary  and  oppressive 
in  all  its  parts,'  and  that  a  denial  of  reparation  ^  would  pro- 
duce a  degree  of  discontent  on  the  part  of  the  government 
and  people  of  the  United  States  of  a  character  greatly  to  be 
deprecated.' 

"To  this  urgent  letter,  to  which  the  attention  of  the  British 
Government  was  again  called  by  Mr.  Everett  in  June  1846,  no 
reply  was  made  by  the  British  Government  for  more  than 
three  and  a  half  yearsj  when  Mr.  Bancroft,  November  26, 1846, 
addressed  a  letter  to  Lord  Palmerston  in  reference  to  the  un- 
answered letter  of  Mr.  Everett  of  May  1843,  stating  *that  he 
was  instructed  by  his  government  to  ask  an  early  and  definite 
reply.' 

"A  reply  was  then  made  early  in  the  ensuing  month,  which 
was  responded  to  by  Mr.  Bancroft,  and  which  was  again  re- 
plied to  by  Lord  Palmerston,  iu  which  he  sets  up  the  closest 
technical  grounds  and  objections  to  the  claim  of  the  owners  of 
the  Jones^  and  alleges  that  they  had  had  *  ample  opportunities 
to  assert  their  rights,  either  in  the  court  below,  or  by  an  ap- 
peal from  the  decision  of  that  court  to  the  judicial  committee 
of  Her  Majesty's  privy  council,'  and  denying  to  them  all  other 
remedy. 

"  In  March  1849  this  whole  subject  and  the  correspondence 
in  relation  to  it  was  communicated  to  Congress,  and  was 
passed  upon  by  a  very  intelligent  committee,  who  unanimously 
reported,  through  Mr.  Marsh,  of  Vermont,  their  chairman, 
'that  the  government  of  the  United  States  was  under  a  solemn 
obligation  to  protect  the  citizens  of  the  Union,  at  whatever 
hazard,  in  the  exercise  of  their  lawful  callings  iu  their  com- 
merce with  foreign  nations,  and  that,  in  the  deliberate  judg- 
ment of  the  committee,  the  case  of  the  Jones  was  one  of  the 
strongest  in  which  the  American  Government  had  ever  been 
called  upon  to  discharge  that  obligation.  That  in  the  history 
of  our  intercourse  with  civilized  nations  they  knew  few  in- 
stances of  more  wanton  and  unprovoked  outrage  than  this 
case  exhibited,  and  that  they  believed  the  honor  and  the  inter- 
est of  the  nation  demanded  that  the  government  should  insist 
upon  the  most  full  and  ample  pecuniary  redress  to  the  owners 
of  the  vessel,  if  not  upon  reparation  for  the  indignity  to  the 
American  flag,  by  the  condign  punishment  of  the  offender,  and 
that  it  was  the  duty  of  the  Government  of  the  United  States 
to  renew  the  demand  for  redress  to  the  owners  of  the  Jones j 
and  strenuously  urge  the  same.' 
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<^  From  the  proceedings  in  this  and  other  cases  this  commis- 
sion ultimately  originated,  by  which  it  has  been  proposed  to 
settle  equitably  and  justly  all  outstanding  claims  between  the 
governments  accruing  since  1814. 

^<  The  case  is  therefore  now  submitted  to  this  tribunal  under 
circumstances,  after  this  long  delay  and  hardship  to  these 
parties,  entitling  it  to  great  deliberation  and  consideration. 
It  has  been  fully  argued.  I  have  given  the  most  attentive  con- 
sideration to  every  suggestion  that  has  been  urged  in  defense 
of  these  proceedings,  with  a  desire  to  regard  eqiutlly  the  rights 
and  interests  of  the  two  governments  as  an  arbiter  between 
them,  bound  by  every  consideration,  as  well  as  the  explicit 
declaration  subscribed  by  me,  to  decide  all  matters  submitted 
to  our  decision  '  to  the  best  of  my  judgment,  without  fear, 
favor,  or  affection  to  my  own  country.' 

<' After  such  examination  I  have  arrived  at  the  conviction 
that  the  complaint  made  by  the  owners  of  the  Jones  is  fully 
sustained ;  that  the  wrong  done  to  them  has  been  characterized, 
in  its  initiation  and  in  almost  every  step  of  its  progress,  by 
oppressive  acts  wholly  uncalled  for  in  the  circumstances  of  the 
case;  that  the  seizure  of  the  vessel  was  without  just  cause; 
that  its  detention  on  the  charge  of  being  concerned  in  the  slave 
trade  had  no  probable  ground  to  sustain  it;  that  its  removal 
to  Sierra  Leone  for  trial  was  in  violation  of  just  rights  of  these 
parties  and  of  settled  principles  of  English  law;  that  the 
charge  against  Captain  Gilbert '  of  willful  misconduct  and  of 
opposition  to  constituted  authorities'  had  nothing  to  justify 
its  connection  with  charges  against  the  vessel,  and  is  wholly 
unfounded  in  fact;  that  the  delay  and  neglect  of  the  British 
Government  in  looking  into  the  circumstances  of  the  caset. 
after  most  earnest  remonstrances  of  the  United  States  haa 
been  repeatedly  made  to  them,  is  without  excuse,  and  has 
greatly  prejudiced  the  just  rights  of  these  claimants;  and  that 
the  owners  of  the  Jones  are  entitled  to  full  compensation 
against  Lieutenant  Littlehales  and  the  British  Government, 
who  have  throughout  justified  and  sustained  him  as  their 
agent,  for  all  injury  which  has,  directly  or  indirectly,  arisen 
from  these  wrongs,  and  for  the  unjust  delay  of  reparation  of 
them  to  the  present  time. 

"  In  coming  to  this  result,  it  is  with  deep  regret  I  find  I  have 
not  the  full  concurrence  of  my  associate  commissioner  as  to  the 
extent  of  redress  these  claimants  are  entitled  to,  and  that  this 
long  litigated  controversy  must  remain  una<]Jnsted  to  abide 
the  final  decision  of  the  umpire  appointed  und^  this  commis- 
sion, to  whom  it  is  now  ordered  to  be  committed." 

Mr.  Hornby,  the  British  commissioner,  ob- 

^H«mi^  *     serving  that  the  master  of  the  Jones  was  not 

present  at  the  trial  at  Sierra  Leone,  and  that 

neither  he  nor  the  owners  were  represented  before  tlie  court; 

that  the  costs  assessed  by  the  court  were  not  paid;  and  that 
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the  yeasel,  nobody  i^pearing  to  claim  it,  ^^  was  ultimately  sold 
in  the  usual  manner,  for  the  benefit  of  all  concerned,"  said: 

<^  Practically,  then,  the  commissioners  are  asked  to  review 
the  decision  of  the  vice-admiralty  court,  which  has  never  been 
appealed  against,  and  which  decided  two  points:  First,  that 
the  vessel  was  not  engaged  in  the  slave  tra<le;  secondly,  that 
she  had  a  national  character;  with  reference  to  which  latter 
point  the  court  expressed  its  opinion  of  the  conduct  of  the 
mastei*,  as  supplying  a  probable  cause  for  the  seizure,  by 
awarding  costs  to  the  captor. 

'<  The  claimants  approve  the  first  portion  of  the  judgment, 
but  declare  the  latter  part  to  be  wholly  unfounded  in  either 
reason  or  justice. 

"  Now,  1  do  not  think  it  was  ever  intended  that  the  commis- 
sioners should  sit  as  a  court  of  appeal  from  the  properly  con- 
stituted courts  of  either  country;  and  if  there  were  no  facts 
before  us  but  those  on  which  the  vice-admiralty  court  decided, 
I  should,  without  hesitation,  reject  this  claim  on  the  ground 
that  this  was  not  a  court  of  appeal. 

<'  I  do  not  mean  to  say  that  circumstances  might  not  arise 
in  many  cases  which  would  induce  me  to  reverse  the  judgment 
of  a  court,  but  the  circamstances  must  be  of  a  certain  charac- 
ter and  importance.  It  would  not  be  sufficient  simply  to  show 
that  a  point  of  law  was  doubtful,  or  that  another  judge  might 
have  taken  a  different  view  of  the  facts.  Such  matters  are 
within  the  jurisdiction  and  province  of  a  court  of  appeal:  but 
if,  in  a  case  like  the  present,  additional  evidence  was  afforded — 
evidence  of  a  character  tending  to  show  that  had  it  been 
brought  before  the  judge  of  the  vice  admiralty  court,  a  judg- 
ment more  favorable  to  the  claimants  might  have  been  paBsed, 
or  that  the  wrongful  act  of  the  party  complained  against  pre- 
vented such  evidence  from  being  taken — then  I  think  the  way 
would  be  opened  for  our  action. 

"  In  the  present  case,  the  commissioners  have  before  them 
the  additional  evidence  of  the  master,  the  supercargo,  and 
such  members  of  the  crew  as  were  not  present  at  the  trial. 
Two  points  therefore  arise  for  us  to  determine:  First,  whether 
this  additional  evidence  is  of  such  a  character  as  to  induce  us 
to  overrule  the  judgment  of  the  vice-ad  miralty  court  as  to  costs ; 
and  secondly,  whether  upon  this  evidence  we  ought  to  award 
compensation  in  the  nature  of  damages  to  the  owners  for  the 
losses  which  they  have  sustained  subsequent  to  the  date  of  the 
judgment. 

"As  I  differ  from  my  learned  colleague  on  both  points,  I  feel 
bound  to  go  somewhat  at  length  into  the  evidence. 

"  In  doing  this  I  propose  to  divide  the  case  into  two  parts; 
the  one  having  reference  to  the  seizure  and  its  immediate  con- 
sequences, the  other  to  the  damages  which  maybe  said  to  have 
been  sustained  subsequently  to  the  judgment  of  the  vice- 
admiralty  court.    Before  doing  so,  however,  I  must  repeat  that. 
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as  a  general  principle,  effect  ought  to  be  given  to  the  judgment 
of  every  competent  tribunal,  when  nothing  apx>ear8  tencUng  to 
impugn  the  integrity  or  fairmindedness  of  the  court. 

"  The  commissioners  are  asked  to  adopt  one  part  of  the  judg- 
ment in  question  and  to  reject  the  other  portion  of  it.  I  can 
not  accede  to  this  course,  because  both  parts  appear  to  me  to 
be  founded  upon  an  equally  careful  consideration  of  the  cir- 
cumstances and  evidence,  and  arrived  at  after  equal  delibera- 
tion." 

The  first  fact,  said  Mr.  Hornby,  in  reference  to  the  seizure, 
was  the  application  of  the  crew  of  the  Jones  to  Lieutenant 
Littlehales  for  his  intervention  on  finding  that  they  were 
about  to  return  to  the  coast  of  Africa.  They  contended  that 
they  had  signed  articles  to  proceed  to  Montevideo  and  a  mar- 
ket, and  thence  to  a  port  of  discharge  in  the  United  States,  the 
fact  being  that  they  had  agreed  to  go  to  "  Montevideo  or  other 
ports  between  the  line  of  latitude  36  degrees  south  and  back,'' 
and  that  the  American  consular  agent  at  St.  Helena  decided, 
when  appealed  to  by  the  master,  that  they  were  bound  to  go  to 
ports  on  the  coast  of  Africa  north  of  that  line.  But  the  crew 
represented  to  Lieutenant  Littlehales  that  they  suspected  there 
was  a  false  set  of  shipping  articles  on  board  ^  and  the  mate 
said  that  the  papers  exhibited  by  the  master  to  an  officer  of  a 
Portuguese  man  of  war  at  Loando  were  headed  "Ambriz"  and 
not  <^  Montevideo."  On  this  information  Lieutenant  Little- 
hales determined  to  inspect  the  ships's  papers,  and,  meeting 
the  master  in  the  street,  made  the  request  to  see  them.  Mr. 
Hornby  maintained  that  to  this  request  the  master  replied 
that  the  *' papers"  were  at  the  custom-house,  where  in  fact 
only  the  manifest  was.  The  next  scene  was  on  board  the  Jones 
two  hours  later,  when  no  one  disputed  that  the  "  papers'' were 
asked  for  and  that  the  answer  then  given  was  that  they  were 
at  the  <<  consul's."  Lieutenant  Littlehales  denied  that  the 
master  ever  offered  to  show  his  papers,  or  to  give  any  informa- 
tion on  Monday  morning;  and  it  was,  said  Mr.  Hornby,  a 
curious  fact  that  neither  the  papers  nor  copies  of  them  were 
before  the  commission,  and  that  it  did  not  appear  that  they 
were  ever  shown  to  anyone  whose  seeing  them  would  have 
facilitated  the  discharge  of  the  vessel.  If  the  master  had 
facilitated  the  inspection  of  the  papers  by  the  captor,  "all  the 
subsequent  mischief  would,"  declared  Mr.  Hornby,  "  in  my 
opinion,  have  been  avoided.  Nothing  would  have  been  easier 
than  to  have  sought  Lieutenant  Littlehales  on  board  H.  M«  S. 
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Dolphin^  yet  this  was  iiever  attempted,  and  in  fact  no  attempt 
was  ever  made  to  show  this  officer  the  papers,  nor  does  it 
appear  that  the  sabaltem  in  command  of  the  prize  was  ever 
asked  to  look  at  them,  or  was  even  told  that  the  captain  had 
them  with  him  when  he  went  alongside  the  Jones  on  the  Mon- 
day following  the  seizure.  Kor  does  it  appear  in  the  affidavits 
of  the  master  and  supercargo  that  the  former  really  had  his 
papers  with  him  on  these  occasions,  or  went  for  the  purpose  of 
showing  them.'' 

The  next  step  in  the  case  was,  said  Mr.  Hornby,  the  over- 
hauling of  the  vessel  and  the  finding  on  board  of  two  letters, 
both  addressed  to  the  supercargo,  one  being  from  the  owners 
and  the  other  from  a  Spaniard  of  the  name  of  D.  Masoro 
Maray.    These  letters  were  as  follows : 

^^  Messrs.  Famham  i&  Co.  to  Mr.  Sexton. 

"  Salem,  March  12^  1840. 

^^Deab  Sm:  Your  much-esteemed  favor  of  December  4, 
from  Ambriz,  per  Quillj  was  promptly  delivered  on  the  arrival 
of  that  vessel,  February  2.  Your  remarks  on  the  trade  with 
Doctors  Wilson  and  Savay,  and  others,  at  Oape  Palmas  are 
noted,  but  will  not  be  acted  upon  at  present.  We  have  no 
doubt  there  is  a  field  there  to  work  in  to  advantage,  but  we 
shall  probably  omit  it  till  your  return.  The  information  how- 
ever is  very  acceptable.  Your  sales  at  other  places  were  so 
limited  that  the  profits  will  not  pay  for  the  delay;  but  we 
think  you  will  have  found  a  very  good  market  at  Loanda  for 
all  the  flour  you  had  on  board,  provided  you  did  not  report 
over  one  hundred  barrels.  If  you  obtain  the  quoted  rates,  or 
even  thirty  dollars  per  barrel,  for  the  470  barrels  remaining, 
the  Sarah  must  make  a  fine  voyage,  unless  she  is  very  badly 
mismanaged  on  her  return  passage,  of  which  there  is  much 
reason  to  fear.  We  regret  much  that  we  were  so  greatly  de- 
ceived in  Captain  Cork. 

"  We  know  not  whose  fault  it  was  that  the  specie  was  left 
in  New  York.  The  writer  found  it  in  the  safe  after  you  sailed, 
and  used  it;  he  knew  nothing  of  it  before. 

"  We  heard  of  your  arrival  at  Sierra  Leone  in  twenty-four 
days  by  the  British  man-of-war  brig  Butterfly  and  her  prize; 
but  your  letters  did  not  come  to  hand  till  January  21,  four 
months  after  they  were  written,  and  then  by  the  Saladin. 

"  George  and  Cork's  letters  of  November  21,  via  Eio,  came 
to  hand  two  weeks  since,  and  we  hope  soon  to  hear  in  the  same 
way  or  direct.  The  Sea-mew  arrived  at  St.  Helena  January  6, 
and  sailed  14th  for  Africa,  and  perhaps  will  soon  get  home. 
We  hope  you  closed  your  sales,  however,  before  she  arrived  at 
Loanda.    The  Quill  is  here,  and  idle  we  believe.    Nathan 
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Aagastas  Frye  was  married  last  night,  and  probably  will  not 
wish  to  sail  very  soon  for  Africa.  It  is  not  knotcn  that  the 
*  Jones '  is  going  to  Africa^  and  we  hope  she  will  not  be  foUotced 
very  closely  ;  hut  the  *  Jones '  is  a  fast  sailer  and  we  hope  will  have 
a  short  passage. 

<^  Mr.  Hunt  has  just  been  in  to  ask  plainly,  if  the  Jones  goes 
to  Africa.    He  writes  to  Captain  Bryant  by  her.    He  says  the 
Qmll  is  doing  nothing  yet. 
"  Yours  truly, 

"P.  J.  Farnham  &  Co. 

"  Captain  Francis  W.  Sexton,  AmbrizJ" 

[TranoUtion.] 

"D.  Masoro  Maray  to  ^Captain  Sequeson.^^ 

"  BoRNA,  June  16^  1840. 
"Sir  and  Esteemed  Friend:  I  hope  you  are  well.  I 
inform  you  now  of  all  the  trouble  I  had  respecting  the  ivory. 
I  am  in  expectation  of  Ghibuca  containing  one  hundred  teeth 
of  ivory  '  together  with  one  hundred  slaves;^  and  yet  I  shall  not 
be  able  for  the  present  to  purcha^se  them.  It  would  not  be  amiss 
if  you  please  to  let  me  have  some  cash  for  me  to  finish  this  busi- 
ness, and  also  the  barraca.  At  this  moment  I  am  in  expecta- 
tion of  the  boat  from  Loando,  with  her  cargo,  and  also  the 
launch  in  question.  You  will  hear  several  more  particulars 
from  Juan  Maray,  who  will  communicate  them  to  you  in  per- 
son. My  desire  is,  sir,  that  you  may  keep  in  health. 
"  Your  faithful  servant, 

*<DOMIN€K)  MASOBO  MARAY." 

Besides  these  letters  there  were  found  on  the  vessel,  siud 
Mr.  Hornby,  <^  irons,  spare  planks,  and  articles  used  for  slave- 
food.^*  These  letters  and  things  constituted  the  evidence  with 
reference  to  the  cause  of  seizure.    Mr.  Hornby  farther  said: 

"And  as  the  judge  at  Sierra  Leone,  whose  experience  enabled 
him  to  form  an  opinion  on  such  a  subject,  has  decided  that  the 
evidence  was  insufficient  to  sustain  so  serious  a  charge,  I  have 
no  hesitation  in  giving  my  full  assent  to  that  judgment;  but, 
on  the  other  hand,  I  can  not  but  feel,  when  endeavoring  to  place 
myself  in  the  position  of  Lieutenant  Littlehales,  and  viewing 
these  events  and  circumstances  separately  and  in  the  order  in 
which  they  happened,  and  not  collectively  and  from  an  epoch 
long  subsequent  to  the  time  of  their  occurrence,  that  the  judge 
at  Sierra  Leone  was  right  in  considering  the  error  of  the  seiz- 
ure materially  induced  by  the  conduct  of  the  master.  The  sus- 
picious circumstances  were  undoubtedly  those  connected  with 
the  shipment  of  the  crew,  their  assertion  with  regard  to  false 
papers  and  the  objects  of  the  voyage,  the  evasive  answers  and 


'  Mistake  for  Sexton. 
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qaestionable  conduct  of  the  master^  and  lastly,  the  two  letters 
to  which  I  have  alluded. 

'^The  seizure  being  complete,  on  the  sixth  day  after  it  the 
vessel  sailed  for  Sierra  Leone  with  three  of  the  Joneses  crew. 
It  is  not  alleged  that  the  master,  or  the  supercargo,  asked  to 
be  allowed  to  go,  although  this  is  sought  to  be  inferred  when 
it  is  stated,  but  contradictedy  that  he  twice,  before  the  Monday 
previous  to  the  departure  of  the  vessel,  tried  to  get  on  board. 
About  six  or  seven  weeks  after  the  arrival  of  the  vessel  at 
Sierra  Leone  she  was  libeled,  tried,  and  declared  iree. 

^'  The  reason  why  Lieutenant  Littlehales  sect  the  vessel  for 
adjudication  before  a  vice-admiralty  court,  instead  of  libeling 
her  before  a  court  of  record  at  St.  Helena,  is  stated  to  be  that 
the  latter  court  had  only  jurisdiction  under  5  Geo.  IV.  ch.  113, 
to  try  the  simple  question  of  whether  or  not  the  ship  was  actu- 
ally engaged  in  the  slave  trade^  while  the  charge  made  against 
the  Jonesy  involving  the  doubt  of  her  nationality,  suggested 
by  the  suspicion  of  her  having  double  or  false  sets  of  papers 
on  board,  coupled  with  a  suspicion  of  her  being  engaged  in  the 
slave  trade,  being  only  an  offense  created  by  the  2  and  3  Vict, 
ch.  73,  it  could  not  be  tried  by  any  other  court  except  that 
specially  pointed  out  by  the  statute. 

^<  I  come  now  to  the  second  division  of  the  case,  namely,  to 
that  part  which  has  reference  to  the  cause  of  the  damage  sub- 
sequent to  the  decree  of  the  court;  and  the  first  question  which 
I  find  myself  called  upon  to  answer  is  this:  Was  the  master 
justified,  under  the  circumstances,  in  abandoning  his  vessel  so 
entirely  as  he  didf  I  [can  not]  believe  that  he  was;  and  if  I 
am  right  in  the  view  which  I  take  upon  this  part  of  the  case, 
namely,  that  the  conduct  of  the  master  in  abandoning  his  ves- 
sel was,  under  the  circumstances,  unjustifiablCj  and  that  the 
losses  subsequent  to  the  judgment  of  the  court  were  in  the 
first  instance  the  result  of  such  abandonment  by  him,  and 
afterward  by  his  principals  (the  owners  of  the  vessel),  it  fol- 
lows that  it  would  be  an  act  of  injustice  to  hold  the  British 
Government  responsible  in  damages  for  consequences  which 
were  the  natural  result  of  the  conduct  primarily  of  the  claim- 
ant's agents,  and  subsequently  of  their  own.  In  making  these 
remarks,  I  am,  of  course,  confining  myself  to  the  losses  suf- 
fered after  the  judgment  decreeing  the  vessel  *  recete.' 

<<Kow,  in  order  to  test  the  conduct  of  the  master,  I  propose 
to  inquire  whether,  as  between  insurers  and  owners,  such  an 
abandonment  (supposing  capture  to  be  a  risk  insured  against) 
would  have  been  justifiable,  so  as  to  render  the  former  liable, 
as  on  a  total  loss,  to  the  latter;  and,  on  looking  carefully 
through  the  cases  on  the  subject,  I  do  not  find  anything  to 
justify  me  in  deciding  this  ciise  upon  the  basis  that  the  master 
acted  either  prudently,  fairly,  or  for  the  interests  of  both  par- 
ties. The  rules  laid  down,  so  far  as  they  concern  the  master, 
and  in  so  far  as  the  British  Government  may  now,  for  the  pur- 
pose of  illustration,  be  considered  as  standing  in  the  position 
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of  insurers  called  upon  to  pay  as  in  the  case  of  a  total  loss^  are, 
in  my  judgment,  equally  applicable.  It  is  stated  in  Phillips 
on  Insurance  (Vol.  L  page  38)  that  ^abandonment  is  only  justi- 
fiable as  against  insurers  when  the  thing  insured  is  irretri^- 
ably  lost;'  and  it  is  elsewhere  laid  down  that  the  total  loss  on 
which  abandonment  is  naturally  consequential  must  be  ^  clear 
and  absolute:'  that  is,  ^ where  all  probable  hope  of  recovery  is 
gone.^  Lord  Mansfield,  too,  in  giving  judgment  in  a  case  in 
which  the  alleged  loss  was  the  consequence  of  a  capture,  said 
(M.  &  J.  2  Douglas,  232)  the  question  is,  ^  Whether  the  conse- 
quences of  the  capture  were  such  as,  notwithstanding  the  recap- 
ture, occasioned  a  total  obstruction  of  the  voyage,  or  whether 
they  merely  occasioned  a  partial  stoppage,  as  in  the  case  of 
Hamilton  v.  MendesJ  It  has  been  held,  also,  that  although  cap- 
ture will  sanction  an  abandonment,  as  in  the  case  of  a  total  loss, 
yet  when  followed  by  a  recapture  or  restitution  (and  it  must 
be  recollected  that  by  the  maritime  law  no  change  of  property 
takes  place  until  after  condemnation)  it  does  not  do  so;  and  this 
doctrine  is  practically  laid  down  by  Chief  Justice  Marshall  in  a 
case  cited  in  the  work  of  Mr.  Phillips,  to  which  I  have  referred* 
In  the  case  of  Oardere  v.  Col.  7  Johns,  614,  Mr,  Justice  Yates 
says  that  it  is  the  bounden  duty  of  a  master  to  labor  diligently 
for  the  recovery  of  his  owner's  property;  and  that  if  he  does 
not  he  lays  himself  open,  after  abandonment  by  his  owners,  to 
an  action  at  the  suit  of  the  insurers,  whose  agent  by  that  act 
he  becomes  in  the  contemplation  of  the  law.  And  in  numerous 
other  works  it  is  laid  down  as  a  maxim  of  maritime  law,  that 
it  is  incumbent  on  the  master  *to  stick'  to  the  vessel  until  the 
last  moment,  and  even  to  its  ^planks.'  I  have  merely  cited 
these  authorities  in  proof  of  what  I  consider  to  be  the  undis- 
puted duties  of  a  master  of  a  vessel ;  and  if  a  fulfillment  of 
them  were  necessary  to  enable  an  owner  to  recover  as  against 
his  insurers,  there  is  no  good  reason  for  assuming  them  to  be 
unnecessary  as  between  parties  situated  as  the  Saimants  are 
toward  the  British  Government.  If,  then,  in  the  present  case 
the  insurers  could  not  have  been  called  upon  to  pay,  as  in  the 
case  of  a  total  loss,  it  is  difficult  to  discover  any  principle  which 
should  impose  a  heavier  obligation  on  the  British  Ghovemment 
"  Having,  then,  determined  the  question  of  what  was  the  duty 
of  the  master  under  the  circumstances  of  this  case,  I  proceed 
to  examine  the  ground  ujwn  which  its  performance  is  sought  to 
be  excused,  and  the  first  is  that  Lieutenant  Littlehales  did  not 
send  him  and  the  supercargo  with  the  prize  crew  to  Sierra 
Leone.  I  do  not  find,  however,  that  either  of  them  ever  asked 
to  go,  nor  is  it  stated  anywhere  that  they  were  unable  to  go 
there,  or  that  no  subsequent  opportunity  presented  itsetf; 
while  the  presumption  is,  from  what  is  well  known  concerning 
the  intercourse  between  the  African  coast  and  St.  Helena  in 
1840,  that  communication  between  the  two  places  was  frequent. 
Not  only,  however,  was  no  attempt  made,  either  by  the  captain 
or  supercargo  to  accompany  the  vessel  (for  the  alleged  refasal 
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of  the  subalteru  in  cominaud  of  the  Jones  to  permit  them  to 
come  on  board  only  extended  to  the  Monday,  and  the  vessel,  it 
must  be  borne  in  mind,  did  not  sail  before  the  following  Satur- 
day), but  it  doeb  not  appear  that  they  ever  attempted  to  ap- 
prise, or  ever  did  apprise,  by  lett-er  or  otherwise,  the  factors  of 
Messrs.  Farnham  and  Frye  on  the  coast  of  Africa,  or,  in  short, 
any  of  the  trading  connections  of  the  owners;  and  it  is  in  evi- 
dence that  they  had  large  trading  connections  on  the  coast 
who  could  have  watched  the  proceedings  on  behalf  of  the 
owners,  and  who  might  have  reclaimed  the  vessel  the  moment 
she  was  declared  free  from  the  charge  made  against  her,  and 
enabled  her  to  continue  her  voyage.  Nothing,  however,  was 
done;  the  most  ordinary  precautions  against  consequent  losses 
were  systematically  neglected,  and  thus  it  appears,  from  the 
first,  that  those  most  concerned  and  interested  in  the  case 
made  up  their  minds  to  wash  their  hands  of  the  whole  affair — 
therein,  as  it  appears  to  me,  neglecting  the  very  first  duties  of 
men  in  their  position,  and  strongly  suggesting  the  suspicion 
that  the  master  and  supercargo,  at  leasts  must  have  had  pretty 
strong  grounds,  only  known  perhaps  to  themselves,  for  sus- 
pecting that  the  charge  would  be  substantiated;  in  which  case 
they  may  have  considered  that  their  own  personal  safety  within 
the  jurisdiction  of  the  court  would  have  become  somewhat 
problematical. 

'^  It  has  been  said,  however,  that  the  master  being  left  with- 
out money  or  clothes,  could  not  proceed  to  Sierra  Leone;  but 
the  same  means  which  enabled  him  to  take  the  longer  journey 
to  England,  and  thence  to  America,  would  also,  it  may  be  fairly 
presumed,  have  enabled  him  to  make  the  shorter  journey  to  the 
coast  of  Africa. 

"  Passing  by  the  question  as  to  whether  the  master  and  su- 
percargo were  guilty  of  misconduct,  it  becomes  important  to 
ascertain  the  course  pursued  by  the  owners  on  their  being  made 
acquainted  with  what  had  taken  place. 

"  In  the  month  of  January  1841  they  had  received  intelli- 
gence of  the  capture  and  sending  of  the  Jones  to  Sierra  Leone, 
and  as  early  as  the  8th  of  February,  in  the  same  year,  they 
had  notice  of  the  clearance  of  the  vessel  by  the  judgment  of 
the  court.  Both  prior  and  subsequent  to  these  dates  they  had 
other  vessels  trading  on  the  coast;  their  supercargo  had  re- 
turned to  Africa,  and  yet  no  attempt  was  made  by  them,  or 
by  any  one  in  their  behalf,  to  reclaim  the  Jones  or  to  prevent 
the  damage  which  was  then  going  on.  These  are  kiches  which 
I  can  not  overlook.  It  is  conduct  strictly  in  keeping  with  that 
of  the  captain,  and  was  probably  suggested  by  him;  and 
throughout  it  savors  of  a  determination,  through  the  instru- 
mentality of  the  United  States  Government,  to  make  the  Brit- 
ish Government  answerable,  not  only  for  losses  sustained 
through  the  error  of  an  officer  in  its  service,  but  also  for  losses 
the  immediate  result  of  laches  which  even  the  most  vexatious, 
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unjustifiable,  and  improper  conduct  on  the  part  of  the  British 
aatborities  would  ba^^^  neither  justified  nor  excused. 

<^  Feeling  therefore  that  the  seizure,  though  not  justified  on 
the  ground  upon  which  it  has  been  asserted  the  vessel  was 
seiz^ — namely,  that  she  was  engaged  in  the  slave  trade— was 
the  consequence  of  the  suspicions  excited  in  the  mind  of 
Lieutenant  Littlehales  by  the  crew,  of  the  unsatisfactory  con- 
duct of  the  master,  and  of  the  discovery  of  the  letters  ad- 
dressed to  the  supercargo,  I  must  say  that  I  agree  with  the 
spirit  of  the  judgment  pronounced  by  the  vice-admiralty  court 
at  Sierra  Leone,  which  by  its  terms  attributed,  to  a  very  great 
degree,  the  <  error  of  the  seizure'  to  the  conduct  of  the  master. 
The  case,  however,  is  now  brought  before  the  commissioners 
upon  different  grounds.  We  are  not  asked  to  declare  the  ves- 
sel guilty  or  not  guilty  of  the  charge  under  which  she  was 
libeled,  but  we  are  simply  asked  to  give  the  owners  compen- 
sation for  any  damages  they  may  have  sustained  through  the 
conduct  of  an  officer  of  the  British  Government.  To  this  ex- 
tent I  am  willing  to  accede  to  the  prayer  of  the  claimants; 
but  I  can  not  go  further,  and  compensate  them  for  losses  which 
appear  to  me  the  direct  and  natural  result  of  their  own  laches 
and  those  of  their  authorized  agents.  One  fact,  however,  has 
entered  into  my  computation  of  the  compensation  to  which  I 
conceive  the  owners  have  a  fair  claim,  and  I  mention  it  be- 
cause on  principle  I  shall  feel  it  my  duty,  whenever  it  occurs, 
to  treat  it  in  the  same  way.  To  the  judgment  of  the  court,  the 
captors  thought  fit  to  enter  an  appeal;  and  although  such  a 
proceeding  does  not  appear  in  the  present  case  to  have  in  any 
way  affected  the  vessel,  yet  I  consider  that  where  an  appeal  is 
entered  without  any  sufficient  or  probable  cause  for  disputing 
the  judgment  of  the  court,  and  subsequently  abandoned,  the 
parties  intended  to  be  affected  thereby  are  fairly  entitled  to 
compensation  for  any  expense,  inconvenience,  or  loss  of  time 
to  which  they  may  have  been  put. 

<'The  cargo,  of  whatever  it  consisted  (and  on  this  head  there 
is  a  very  great  disparity,  both  as  to  quantity  and  value,  in  the 
evidence  of  the  master  and  owners  and  that  of  the  supercargo, 
see  statement  in  memorial  and  affidavit  of  F.  Sexton,  p.  218  of 
printed  evidence),  was  sold  simply  for  the  benefit  for  all  con- 
cerned, because  it  was  deteriorating  in  value  in  consequence  of 
the  neglect  of  the  owners  to  look  after  it,  after  they  had  notice 
that  the  vessel  was  acquitted;  and  for  this  reason  I  do  not 
consider  them  in  justice  or  equity  entitled  to  more  than  the 
proceeds  of  the  sale. 

"Estimating,  therefore,  the  detention  of  the  vessel  conse- 
quent on  the  seizure — as  from  the  12th  of  September  1840  to 
the  12th  of  May  1841,  a  period  of  eight  months— at  i£l,600, 
putting  down,  also,  the  probable  injury  sustained  by  the  vessel 
in  that  climate  at  a  third  of  its  alleged  value — that  is  to  say,  at 
£1,000 — and  awarding  for  the  loss  suffered  on  a  forced  sale  of 


Digitized  by  VjOOQ  IC 


ACTS  OF   AUTHORITIES.  3063 

Stores,  rendered  necessary  by  such  detention,  at  j&SOO,  with 
interest  on  these  three  sums  for  twelve  years  and  six  months 
at  5  per  cent  per  annnm  from  September  1840  to  Febrnary 
1853,  eqaal  to  £1,749, 1  ac^adge  to  the  claimants  these  four 
sums  of  £1,500,  £1,000,  £300,  £1,749,  together  With  the  sum 
of  £1,635  3s.  7d.,  the  amount  realized  by  the  sale  of  the  ship, 
stores,  cargo,  etc.,  and  also  the  bags  of  coin  and  specie  found 
on  board  the  Jones^  and  now  in  the  custody  of  the  marshal  of 
the  vice-admiralty  court  at  Sierra  Leone,  making  a  gross  total, 
exclusive  of  the  said  coins,  etc.,  of  £6,184  3s.  7d.'' 

DeoUUm  of  the        Mr.  Bates,  the  umpire^  rendered  the  follow- 
Umplre.         ing  decision : 

^<The  umpire,  appointed  agreeably  to  the  provisions  of  the 
convention  entered  into  between  Great  Britain  and  the  United 
States,  on  the  8th  of  February  1853,  for  the  adjustment  of 
claims  by  a  mixed  commission,  having  been  duly  notified  by 
the  commissioners  under  the  said  convention  that  they  had 
been  unable  to  agree  upon  the  decision  to  be  given  with  refer- 
ence to  the  claim  of  the  owners  of  the  bark  Jones^  so  far  as 
regards  the  amount  of  compensation  to  be  paid  by  the  Govern- 
ment of  Great  Britain,  and  having  carefully  examined  and  con- 
sidered the  papers  and  evidence  produced  on  the  hearing  of 
the  said  claim,  and  having  conferred  with  the  said  commission- 
ers thereon,  hereby  reports  and  awards  that  there  is  due  from 
the  government  of  Great  Britain  to  the  owners  of  the  hark  JoneSj, 
or  their  legal  representatives,  the  sum  of  $96,720;  to  the  super- 
cargo, Sexton,  the  sum  of  $1,200;  to  James  Gilbert,  the  master, 
the  sum  of  $1,863;  to  Ebene^er  Symonds,  the  mate,  the  sum 
of  $842;  together,  $100,625,  or,  at  the  exchange  of  $4.85  per 
pound  sterling,  £20,747  8s.  5d.,  the  British  Government  retain- 
ing the  proceeds  of  the  sales  of  the  bark  and  cargo  at  Sierra 
Leone  and  the  silver  coin  now  in  the  possession  of  the  vice- 
admiralty  court  at  that  place." 

Commissiou  under  the  conyention  between  the  United  States  and  Great 
Britain  of  February  8;  1853.    (S.  Ex.  Doo.  103, 34  Cong.  I  seas.  83-119.) 

<^The  umpire,  appointed  agreeably  to  the 
CaM  of  Uie  «*confi-  provisions  of  the  convention  entered  into  be- 
toTTodiWrn**^  tween  Great  Britain  and  the  United  States  on 
the  8th  of  Febrnary  1853,  for  the  adjustment 
of  claims  by  a  mixed  commission,  having  been  duly  notified  by 
the  commissioners  under  the  said  convention  that  they  had 
been  unable  to  agree  upon  the  decision  to  be  given  with  refer- 
ence to  the  claim  of  the  owners  of  the  brig  Confidence j  of  Bris- 
tol, against  the  Government  of  the  United  States,  and  having 
carefully  examined  and  considered  the  papers  and  evidence 
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pnxlaced  on  the  hearing  of  the  said  claim^  and  having  con- 
ferred with  the  said  commissioners  thereon,  hereby  reports 
that  this  claim  arises  from  the  running  down  by  the  Constitu- 
tion^ American  frigate^  on  the  1st  December  1851,  in  the  Straits 
of  Gibraltar,  off  Cape  Spartel,  of  the  brig  Confidence^  coal 
laden;  and,  having  consulted  with  several  exi)erienced  navi- 
gators to  whom  the  evidence  in  the  case  was  exhibited,  they 
all  agree  with  me  that  while  all  praise  is  due  to  the  officers  of 
the  Constitution  for  their  exertions  in  saving  the  lives  of  the 
crew,  and  their  kindness  to  them  afterward,  the  Constitution 
was  in  fault. 

"  I  therefore  award  to  the  owners  of  the  Confidence^  or  their 
legal  representatives,  the  sum  of  two  thousand  and  fifty-five 
pounds,  or,  at  4.84,  nine  thousand  nine  hundred  and  forty-six 
dollars,  20/100,  on  the  15th  January  1855." 

Bates,  umpire,  January  13^  1855,  couveution  between  the  United  States 
and  Qreat  Britain  of  February  8, 1853.    (MSS.  Dept.  of  State.) 

^*The  umpire,  appointed  agreeably  to  the 

CaieofCaimontftGo.:  provislonB  of  the  convention  entered  into  be- 

Pimider  of  Goods  ^^^^  ^^^^  Britain  and  the  United  States  on 

under  Military 

Qfgg^yQj,  the  8th  of  February  1853  for  the  adjustment  of 

claims  by  a  mixed  commission,  haviog  been 
duly  notified  by  the  commissioners  under  the  said  convention 
that  they  had  been  unable  to  agree  upon  the  decision  to  be 
given  with  reference  to  the  claim  of  Messrs.  Galmont  &  Co.,  of 
London  and  Vera  Cruz,  against  the  Government  of  the  United 
States,  for  return  of  duties  on  goods  plundered  by  Mexicans 
from  a  caravan  under  the  protection  of  the  United  States 
troops;  and  having  carefully  examined  and  considered  the 
papers  and  evidence  produced  on  the  hearing  of  the  said  claim, 
and  having  conferred  with  the  said  commissioners  thereon, 
hereby  reports  that  the  said  United  States  authorities  made 
no  charge  for  convoy  and  took  no  risk.  The  mules,  with  their 
loading,  were  seized  by  Mexican  soldiers,  or  robbers,  and  the 
Government  of  the  United  States  appears  in  no  way  responsi- 
ble for  the  loss  of  the  goods;  and  the  return  of  the  duties  paid 
on  the  goods  would,  if  allowed,  be  merely  an  act  of  liberality 
on  the  part  of  the  government.  This  commission  has  no  power 
to  dispense  such  liberality.  Therefore  no  compensation  can 
be  awarded." 

Bates,  umpire;  conyention  between  the  United  States  and  Great  Britain 
of  February  8, 1858.    (MSS.  Dept.  of  State.) 
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The  American  brig  Oeorge  E.  Prescott  ar- 
tentum  of  a  VeueL 


Adams's  Case:   De-  ^..^^^  ^^  Tampico,  Mexico,  in  1858,  shortly 


after  the  garrison,  under  Moreno,  had  declared 
*  for  the  reactionary  revolution  of  Zuloaga.  Subsequently  Gen- 
eral Garza  of  the  constitutional  government  besieged  and 
blockaded  the  place,.aud  as  the  brig  was  leaving  the  port,  after 
hiftving  paid  all  port  dues,  detained  her,  demanding  that  the 
dues,' amounting  to  $38,  should  be  paid  again  to  him.  In  con- 
sequence of  the  refusal  of  the  master  to  comply  with  this  de- 
mand, the  brig  was  detained  for  a  number  of  days.  A  claim 
was  made  before  the  commission  under  the  convention  between 
the  United  States  and  Mexico  of  July  4, 1868,  (1)  for  losses  by 
delay  in  the  discharge  of  the  brig  after  her  arrival,  because  the 
siege  made  it  difficult  to  obtain  laborers,  and  (2)  for  the  deten- 
tion for  the  dues.  Mr.  Wadsworth,  the  United  States  com- 
missioner, delivering  the  opinion  of  the  commission,  pronounced 
the  first  item  "absurd.^  The  second  was  allowed  in  the  form 
of  demurrage,  on  the  ground  that  the  vessel  was  entitled  under 
the  treaty  of  1831  to  leave  the  port  without  opposition  on,  the 
part  of  General  Garza  in  the  same  manner  as  if  no  siege  had 
been  established. 

Samuel  G,  Adams  v.  Mexico,  No.  418,  MS.  Op.  II.  157.  A  precisely  similar 
claim  was  allowed  by  the  commiBsioners  in  the  case  of  the  Virginia  Antoin- 
eiU,  No.  322,  MS.  Op.  II.  159. 

Claimant  was  arrested  in  Mexico  and  impris- 
Hm's  CaM:  Deten-  ^^^  ^^  suspicion  of  a  murder  in  Texas,  with 
^^^^?^^^"^  a  view  to  his  extradition.  No  demand  having 
been  made  he  was  discharged.  Subsequently 
he  was  arrested  again,  and  on  a  demand  was  extradited.  It 
was  held  by  Mr.  Palacio  that  there  was  no  claim  against  lyiexico 
for  his  first  arrest  and  detention,  the  Mexican  authorities  hav- 
ing acted  with  a  view  to  the  execution  of  the  extradition  treaty, 
and  having  been  justified  in  retaining  him  in  expectation  of  a 
demand.  Mr.  Wadsworth  expressed  his  concurrence  in  aformal 
opinion. 

James  Hill,  sen,,  v.  Mexico,  No.  377,  convention  of  July  4, 1868,  MS.  Op. 
1.57. 

A  claim  was  made  for  the  value  of  a  bond 

^*ti^'4rf***B<mi**^"  ^^^^^  ^^  alleged  to  have  been  stolen  from 

the  Mexican  Government  at  the  taking  of  the 

City  of  Mexico  by  the  American  forces  in  1848.    The  bond  was 

afterward  sold  to  claimant,  having  no  marks  upon  it  to  show 
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that  it  bad  been  canceled.  Afterward  the  Mexican  Govern- 
ment, getting  hold  of  it,  kept  it  and  refnsed  to  give  it  np  or  to 
pay  it.  The  umpire  allowed  the  value  of  the  bond,  estimated 
not  by  its  face  value,  but  by  its  market  value  at  the  time  of 
purchase  by  claimant,  with  interest  on  that  amount. 

Thornton,  nmpire,  Edgar  Kellar  y.  Mexico,  No.  95,  convention  of  July 
4, 1868,  MS.  Op.  VII.  95. 

The  memorialist,  a  native  citizen  of  the 
^  iii'(k)m*i»intfc  "  ^"^^^  States,  preferred  a  claim  against  Spain 
for  damages  suffered  by  him  while  conducting 
a  drug  store  in  Cardenas,  in  Ouba,  and  for  the  breaking  up  of 
his  business.  He  attributed  his  misfortunes  to  the  machina- 
tions of  a  rival  druggist,  who  was  also  an  official,  ^^  a  subdele- 
gate  of  pharmacy,''  named  Barranat.  As  the  claimant  was 
not  duly  registered  in  Ouba  as  a  pharmacist,  he  opened  his 
store  under  the  name  of  another  person  who  was  duly  licensed. 
During  the  temi)orary  absence  of  the  latter  person,  the  store 
was  closed  and  a  fine  imposed  on  the  claimant  for  keeping  a 
drug  store  without  being  registered.  The  closing  of  the  store 
was  effected  in  accordance  with  the  forms  of  law.  The  claim- 
ant also  demanded  damages  for  the  seizure  by  the  authorities 
of  a  cousignment  of  patent  medicines,  the  importation  of  which 
was  forbidden  by  law.  He  also  complained  that  when  his  wife 
wanted  to  come  to  the  United  States,  the  authorities  required 
as  the  condition  of  issuing  her  a  passport,  that  he  give  bond 
that  she  should  not  do  anything  in  aid  of  the  insurgents 
while  she  was  in  the  United  States.  It  appeared  that  this 
bond  was,  through  the  intervention  of  a  consular  officer  of  the 
United  States,  returned  to  the  claimant  a  few  days  after  it 
was  given.  He  also  complained  of  various  acts  of  the  authori- 
ties touching  matters  such  as  the  hanging  out  of  a  flag,  threats, 
disrespectful  remarks,  et<5. 

The  arbitrators  held  that  the  claimant  had  no  title  to 
recover,  and  dismissed  the  claim. 

John  F,  Cahill  v.  Spain,  No.  98,  U.  S.  and  Span.  Com.,  January  8, 1876. 

"  In  the  case  of  William  Adam  (No.  72),  the 
^^imderAot*^  claimant,  a  British  subject  domiciled  in  En- 
gland, alleged  that  he  was,  in  1862,  the  owner 
of  certain  bonds  of  a  railroad  company  within  the  United 
States,  amounting  to  $5,000  principal,  with  interest,  payable 
half  yearly,  at  six  per  c6nt  per  annum,  the  interest  upon 
which  had  been  regularly  paid  in  specie  up  to  the  31  at  I>e- 
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cember  1861;  that  in  the  year  1862  the  Oongress  of  the  United 
States  passed  a  law  making  paper  money  a  legal  tender, 
without  any  protection  to  preexisting  contracts;  and  that 
immediately  after  that  law  the  paper  money  of  the  United 
States  became  depreciated  in  value,  and  the  claimant  was 
thenceforward  compelled  to  receive  payment  of  his  interest  in 
such  depreciated  currency,  and  that  the  bonds  themselves  and 
the  prospective  interest  to  become  due  thereon  had  likewise 
become  depreciated  in  consequence  of  the  same  legislation; 
that  the  Supreme  Court  of  the  United  States  had,  in  1871, 
adjudged  the  actftf  1862  valid  in  its  application  to  preexisting 
debts.  He  submitted  with  his  memorial  a  computation  of  his 
losses  in  the  premises,  and  claimed  damages  $3,309,  besides 
interest.  A  demurrer  was  interposed  to  the  memorial  on  be- 
half of  the  United  States,  on  the  ground  that  it  stated  no  case 
within  the  jurisdiction  of  the  commission  and  no  facts  showing 
any  liability  for  compensation  to  the  claimant. 
<^Tbe  commission  unanimously  made  an  award  as  follows: 

"  'The  commissioners  are  of  opinion  that  the  matters  alleged 
in  the  memorial  do  not  constitute  the  basis  of  any  valid  claim 
against  the  United  States.    The  claim  is  therefore  disallowed.'" 

Am.  and  Br.  Claims  CommlBsiou^  treaty  of  May  8,  1871,  Hale's  Report, 
159;  Howard's  Report,  78. 

"The  questions  raised  by  the  demurrer  in 
Caaeofthe"itata:"  this  case  are  very  important,  and  have  been 
Seiiore  in  Foreign  argued  with  un usual  zeal  and  ability  by  the 
^idation*^  Hen-  *®^^^  counsel  on  both  sides.    At  present 
traiity  Laws.        ^®  deem  it  only  necessary  to  decide  whether 
the  steamship  Itata  was  the  property  of  the 
claimant  at  the  time  the  acts  complained  of  were  committed, 
and  whether  her  alleged  seizure  by  the  Government  of  the 
United  States  wa«  illegal.    As  to  the  question  of  ownership, 
there  is  a  distinct  allegation  in  the  memorial  that  the  vessel 
belonged  to  the  memorialist.    That  allegation  is  admitted  by 
the  demurrer  to  be  true  in  so  far  as  it  is  not  contradicted  or 
controlled  by  the  accompanying  documents.    After  a  careful 
examination  of  those  documents,  we  find  nothing  inconsistent 
with  the  allegation  of  the  memprialist  as  to  ownership;  on  the 
contrary,  we  think  they  fully  sustain  its  claim.    They  show 
that  at  the  time  of  its  seizure  the  steamship  Itata  was  in  the 
temporary  possession  of  the  provisional  government  of  Ohile. 
It  is  immaterial  to  inquire  whether  that  possession  was  ac- 
quired under  a  charter  party  or  by  virtue  of  the  authority 
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given  by  the  laws  of  OhUe  enacted  on  the  29th  of  December 
1883  and  the  Ist  of  February  1888.  If  the  possession  was 
only  temporary  and  the  general  ownership  of  the  vessel  re- 
mained in  the  company,  it  has,  beyond  all  qaestion,  we  think, 
the  right  to  maintain  an  action  for  any  damage  done  to  the 
vessel  itself,  it  appears  that  when  the  libel  or  information 
against  the  liata  was  filed  in  the  district  coart  of  the  United 
States  for  the  southern  district  of  California  the  captain,  in 
the  navy  of  the  Bepablic  of  Ghile,  who  commanded  her  at  the 
time  of  the  seizure,  made  the  following  claim:  ^That  he  is 
the  commander  and  in  possession  of  the  steamship  Itata^  her 
tackle,  apparel,  and  iurniture,  for  the  Government  and  Re- 
public of  Chile,  as  charterer  thereof  under  the  laws  of  said 
republic  from  the  South  American  Steamship  Company,  owner 
of  said  steamship.  >\nereibre  this  claimant  prays  that  this 
honorable  court  will  be  pieased  to  decree  a  restitution  of  the 
same  to  him  as  such  commander  in  possession,  and  otherwise 
right  and  justice  to  administer  in  the  premises.' 

<'  But  it  also  appears  that  Charles  E.  Flint,  intervening  as 
agent  for  the  interest  of  the  South  American  Steamship  Com- 
pany in  the  said  steamship  Itata^  appeared  before  the  court 
and  made  claim  to  the  said  steamship  and  averred :  ^That  said 
company  was  the  owner  of  the  said  steamship  at  the  time  of 
the  attachment  thereof,  and  that  the  said  company  is  the  true 
and  bona  fide  owner  of  the  said  steamship,  and  that  no  other 
person  is  the  owner  thereof 

^'The  record  of  the  suit  also  shows  that  there  was  no  contest 
made  by  the  counsel  representing  the  steamship  company  and 
the  provisional  government  of  Chile  as  to  the  ownership  of 
the  said  vessel.  It  seems  they  were  in  perfect  accord  on  that 
subject,  aud  that  by  an  agreement  entered  into  betweem  them 
and  announced  in  open  court  the  vessel  was  delivered  to  the 
representatives  of  the  provisional  government  of  Chile.  Under 
these  circumstances  we  are  unable  to  assent  to  the  proposition 
that  the  South  American  Steamship  Company  has  forfeited  its 
right  to  appear  before  this  commission  and  assert  its  claim.  It 
may  or  may  not  be  true  that  the  said  company  has  a  valid  claim 
against  Chile,  and  that  Chile  has  a  valid  claim  against  the 
United  States,  growing  out  of  the  seizure  ot  the  Itat4i,  We  do 
not  feel  called  upon  to  express  any  opinion  upon  that  subject. 
We  only  decide  at  present  that  the  memorialist,  a«  the  otoner  of 
the  steamship  ^Itata^^is  entitled  to  maintain  its  claim  for  any  dam- 
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age  done  to  the  vessel  itself ^  if  such  damage  has  been  occasioned 
by  any  unjustifiable  action  of  the  United  States.  Did  the  Gov- 
ernment of  the  United  States,  by  the  seizare  of  the  Itata  for 
an  alleged  infraction  of  its  neutrality  laws,  incur  any  legal  lia- 
bility!  The  record  of  the  suit  referred  to  shows  that  the  dis- 
trict court  of  the  United  States  for  the  southern  district  of 
California,  after  full  consideration  of  all  the  evidence,  docu- 
mentary and  oral,  ordered  and  decreed  that  the  United  States 
should  recover  nothing  by  reason  of  the  libel  against  the  steam- 
ship Itataj  and  that  said  libel  should  be  dismissed.  The 
United  States  took  an  appeal  from  this  decree,  and  it  was  af- 
firmed by  the  circuit  court  of  appeals,  the  three  judges  of  that 
court  being  unanimously  of  the  opinion  that  the  evidence 
adduced  was  not  sufficient  to  justify  a  decree  of  forfeiture.  It 
is  true  they  pronounced  the  seizure  to  have  been  justifiable 
under  the  circumstances,  but  as  the  question  of  probable  cause 
was  not  involved  in  the  determination  of  the  question  before 
the  court,  we  do  not  feel  bound  by  the  dictum  of  the  judges  on 
that  subject.  In  view  of  the  occurrences  that  took  place  after 
the  original  seizure  of  the  Itata,  we  do  not  deem  it  necessary 
at  this  time  to  decide  whether  there  was  probable  cause  for 
that  seizure  or  not. 

<<  After  stating  that  on  or  about  the  6th  of  May  1891,  whUe 
lying  in  the  harbor  of  San  Diego,  the  said  steamship  was 
boarded  by  a  person  who  alleged  himself  to  be  one  Spaulding, 
an  officer  of  the  United  States,  and  in  such  pretended  capacity 
assumed  to  take  possession  of  said  vessel^  that  the  said 
Spaulding  was  unable  to  exhibit  any  authority  as  an  officer  of 
the  United  States,  and  the  officers  of  the  said  Itata,  believing 
him  to  be  falsely  impersonating  an  officer  of  the  United  States, 
set  him  on  shore,  and  said  Itata  put  to  sea,  the  memorialist 
proceeds  as  follows: 

<*<  Meanwhile  the  Government  of  the  United  States,  or  the 
duly  authorized  and  responsible  officers  thereof,  had  taken 
cognizance  of  the  presence  of  the  said  Itata  within  the  juris- 
diction of  the  United  States  and  the  fact  of  her  departure 
therefrom,  and  for  reasons  unknown  to  your  memorialist 
directed  certain  of  its  naval  officers  to  proceed  with  vessels 
of  war  in  pursuit  of  the  said  Itata;  to  intercept  her  by  force 
if  found  on  the  high  seas,  and  to  cause  her  to  return  to  San 
Diego. 

" '  It  became  known  to  the  provisional  government  of  Chile, 
or  its  duly  authorized  and  empowered  representatives,  through 
the  medium  of  the  public  press,  that  the  steamship  Itata  was 
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charged  by  the  Gtovernment  of  the  United  States,  or  by  certain 
of  its  officers,  with  an  infraction  of  the  neutrality  laws  of  the 
said  United  States;  that  a  portion  of  the  United  States  naval 
forces  were  then  en  route  to  the  port  of  Iqaique  for  the  pur- 
pose of  secnring  the  said  Itatay  and  said  reports  were  confirmed 
by  a  note  to  Mr.  Isidoro  Errdzuriz,  minister  of  foreign  relations, 
from  Admiral  W.  P.  McCann,  in  which  the  latter,  in  his  official 
capacity  as  commander  in  chief  of  the  United  States  naval 
forces  on  that  station  and  as  the  representative  of  his  govern.- 
ment,  solemnly  asserted  and  declared  without  qualification 
that,  in  his  opinion,  the  said  ItatUj  in  procuring  her  cargo 
within  the  waters  of  the  United  States,  was  guilty  of  a  viola- 
tion of  said  neutrality  laws.  Upon  these  representations  of 
Admiral  McGann,  made  in  the  manner  aforesaid,  and  because 
of  the  demands  of  the  Government  of  the  United  States,  accom- 
panied as  they  were  by  the  presence  of  a  large  naval  force, 
the  said  Itatay  with  her  cargo,  was  surrendered  under  duress 
to  the  representatives  of  the  United  States. 

"^The  said  Itata  was  accordingly  taken  possession  of  by 
said  Admiral  McGann  on  the  4th  day  of  June  1891,  and  de- 
parted from  Iquique  on  the  13th  day  of  June  1891,  under  con 
voy  of  the  U.  S.  S.  Charleston^  Captain  George  0.  Remey 
commanding,  by  whom  she  was  placed  in  the  custody  of  the 
United  States  marshal  at  San  Diego  on  or  about  the  6th  day 
of  July  1891.^ 

<<  We  find  nothing  at  variance  with  these  statements  in  the 
documents  accompanying  the  memorial  or  in  any  public  docu- 
ment to  which  we  may  properly  make  reference.  Assuming  it 
to  be  true  that  after  the  departure  of  the  Itata  from  the  port  of 
San  Diego  she  was  pursued  by  the  naval  authorities  of  the 
United  States  upon  the  high  seas  into  Ohilean  waters,  induced 
to  surrender  by  a  display  of  superior  force,  and  brought  back 
under  duress,  the  question  arises  whether  or  not  such  action 
on  the  part  of  the  United  States  was  allowed  by  the  laws  of 
nations.  After  an  examination  of  many  authorities  on  inter- 
national law  and  namerous  decisions  of  courts,  we  are  of  opin- 
ion that  the  United  States  committed  an  act  for  which  they 
are  liable  in  damages  and  for  which  they  should  be  held  to 
answer.  Mr.  David  Dudley  Field,  in  his  International  Code, 
sec.  626,  says: 

<<  <An  inmate  of  a  foreign  ship  who  commits  an  infraction  of 
the  criminal  law  of  a  nation  within  its  territory  can  not  be 
pursued  beyond  its  territory  into  any  part  of  the  high  seas.' 

"In  the  case  of  the  Apollon,  reported  in  9  Wheaton,  p.  361, 
it  was  decided— 

"^  That  the  municipal  laws  of  one  nation  do  not  extend  in 
their  operation  beyond  its  own  territory  except  as  regards 
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its  own  citizens,  and  that  a  seizure  for  a  breach  of  municipal 
laws  of  one  nation  can  not  be  made  within  the  territory  of 
another.' 

^'Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
says: 

<^  ^It  would  be  monstrous  to  suppose  that  our  revenue  officers 
were  authorized  to  enter  into  foreign  i>orts  and  territories  for 
the  purpose  of  seizing  vessels  which  had  oftended  against  our 
laws.  It  can  not  be  presumed  that  Congress  would  voluntarily 
justify  such  a  clear  violation  of  the  laws  of  nations.' 

"In  the  case  of  Rose  v.  Himely,  reported  in  4  Granch,  p. 
239,  Chief  Justice  Marshall,  speaking  for  a  m^ority  of  the 
court,  says: 

"<It  is  conceded  that  the  legislation  of  every  country  is 
territorial;  that  beyond  its  own  territory  it  can  only  afifect  its 
own  subjects  or  citizens.  It  is  not  easy  to  conceive  a  power  to 
execute  a  municipal  law  or  to  enforce  obedience  to  that  law 
without  the  circle  in  which  that  law  operates.  A  power 
to  seize  for  the  infraction  of  a  law  is  derived  from  the  sover- 
eign and  must  be  exercised,  it  would  seem,  within  those  hmits 
which  circumscribe  the  sovereign  power.  The  rights  of  war 
may  be  exercised  on  the  high  seas,  because  war  is  carried  on 
upon  the  high  seas;  but  the  specific  rights  of  sovereignty  must 
be  exercised  within  the  territory  of  the  sovereign.  If  these 
propositions  be  true,  the  seizure  of  a  person  not  a  subject,  or  of 
a  vessel  not  belonging  to  a  subject,  made  on  the  high  seas  for 
the  breach  of  a  municipal  regulation,  is  an  act  which  the 
sovereign  can  not  authorize.  The  person  who  makes  this 
seizure,  then,  makes  it  on  a  pretext  which,  if  true,  will  not 
justify  the  act,  and  is  a  marine  trespasser.' 

"In  view  of  these  authorities  and  others  that  might  be  cited, 
we  are  of  opinion  that  the  South  American  Steamship  Company 
h(M  a  claim  for  extraordinary  repairs  of  nuichinery  and  boilers 
made  necessary  by  the  long  voyages  to  and  from  San  Diego.  We 
do  not  deem  it  necessary  at  this  time  to  examine  the  other  items 
of  the  damages  claimed.  If  any  single  item  in  the  list  consti- 
tutes a  valid  claim  for  damages,  the  demurrer  can  not  be  sus- 
tained. 

"We  therefore  decide  that  it  should  be  overruled  and  the 
respondent  required  to  answer." 

South  American  SteafMhip  Co.  v.  The  United  States,  No.  18,  United  States 
and  Chilean  Claims  Commission^  convention  of  Aogost  7,  1892.  See  also 
Shield's  Beport;  90. 
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DENIAL  OF  JUSTICE. 

1.  Oases  undbe  Article  VET.  op  the  Jay  Tbbaty. 

By  Article  VII.  of  the  treaty  between  the  United  States  and 
Great  Britain  of  November  19, 1794,  commonly  called  the  Jay 
Treaty,  it  is  recited  that "  complaints  have  been  made  by  divers 
merchants  and  others,  citizens  of  the  United  States,  that  daring 
the  coarse  of  the  war  in  which  His  Majesty  is  now  engaged, 
they  have  sastained  considerable  losses  and  damage,  by  rea- 
son of  irregular  or  illegal  captures  or  condemnations  of  their 
vessels  and  other  property,  under  color  of  authority,  or  com- 
missions from  His  Majesty,and  that  Irom  various  circumstances 
belonging  to  the  said  cases,  adequate  compensation  for  the 
losses  and  damages  so  sustained  can  not  now  be  actually  ob- 
tained, had,  and  received  by  the  ordinary  course  of  judicial 
proceedings."  On  the  strength  of  this  recital,  "it  is  agreed, 
that  in  all  such  cases,  where  adequate  compensation  can  not, 
for  whatever  reason,  be  now  actually  obtained,  had,  and  re- 
ceived by  the  said  merchants  and  others,  in  the  ordmary  course 
of  justice,  ftill  and  complete  compensation  for  the  same  will  be 
made  by  the  British  Government  to  the  said  complainants. 
But  it  is  distinctly  understood  that  this  provision  is  not  to 
extend  to  such  losses  or  damages  as  have  been  occasioned  by 
the  manifest  delay  or  negligence,  or  willful  omission  of  the 
claimant.'' 

Obviously  one  of  the  first  questions  that 
Caae  of  the  ^^BUna."  ^   ^        ^^      x^        ,^  . 

Gardner^  arose  before  the  board  of  commissioners  or- 
ganized to  carry  these  stipulations  into  efifect 
was,  whether  the  several  claimants  could  obtain  compensa- 
tion for  their  alleged  losses  in  '*  the  ordinary  coarse  of  judi- 
cial proceedings."  The  first  case  in  which  this  question  was 
determined  was  that  of  the  American  brigantine  Diana^ 
Gardner,  master,  which,  while  on  a  voyage  from  the  French 
island  of  Guadaloupe  to  New  York  with  a  cargo  of  sugar  was 
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captured  by  two  British  craisers  and  carried  into  St.  Christo- 
pher.   The  capture  took  place  December  2, 1793;  on  April  2, 
1794,  the  vessel  and  cargo  were  ordered  to  be  restored,  bat 
the  claimants,  besides  beiug  refused  their  costs  and  damages, 
were  ordered  to  pay  costs  to  the  captors.    From  this  sentence 
both  parties  appealed;  the  claimants  from  that  part  which  dls 
allowed  them  costs  and  damages,  and  Ordered  them  to  pay 
costs  to  the  captors,  and  the  captors  from  so  much  as  ordered 
the  vessel  and  cargo  to  be  restored.    The  captors,  however, 
took  no  further  proceedings.    The  claimants,  on  the  contrary, 
duly  prosecuted  their  appeal,  which  was  at  length  set  down 
for  a  hearing.    But  while  the  case  was  in  this  situation  the 
lords  commissioners  of  appeal  decided  that  from  the  6th  of 
November  1793,  when  the  instructions  under  which  the  cap- 
ture was  justified  were  issued  directing  the  commanders  of 
British  ships  of  war  and  privateers  to  ^<  stop  and  detain  all 
ships  laden  with  goods  the  produce  of  any  colony  belonging 
to  France,''  till  notice  was  received  of  the  instructions  of 
January  8, 1794,  revoking  and  modifying  the  former  instruc- 
tions, captors  were  justified  in  seizing,  prosecuting,  and  bring- 
ing to  judgment  the  vessels  of  neutrals  laden  with  the  produce 
of  the  French  colonies,  even  though  they  were  not  apprised  of 
the  instructions  of  November  6, 1793;  and  that  persons  who 
pressed  appeals  in  such  cases  should  pay  costs  to  the  respond- 
eat.   When  this  decision  was  rendered,  the  claimants  natu- 
rally abandoned  their  appeal,  since  its  prosecution  could  only 
serve  in  the  end  to  subject  them  to  further  costs.    The  board 
decided  that  under  these  circumstances  the  claimants  could 
not  obtain  reparation  "  in  the  ordinary  course  of  justice,"  and 
awarded  them  compensation  according  to  the  orders  given 
below. 

On  the  13th  of  March  1797  the  board  made  the  following 
order: 

"  In  the  case  of  the  Brig  Diana^  Gardner,  ordered, 
<^  That  it  be  referred  to  Samuel  Cabot  and  Alexander  Glen- 
nie,  esquires,  to  ascertain  the  compensation  to  be  paid  as 
demurrage  to  the  claimants  for  the  detention  of  the  said 
brig  from  the  time  of  her  capture  to  the  day  of  her  final  dis- 
charge by  the  viceadmiralty  court  of  St.  Christopher,  and 
also  whether  any  and  what  compensation  ought  to  be  paid  to 
the  said  claimants  on  account  of  the  damage  alleged  in  the 
affidavit  of  Capt.  Gardner  to  have  been  sustained  by  the  said 
vessel  during  her  detention  by  the  fault  of  her  captors,  and 
also  to  report  to  the  board  the  sum  to  be  paid  to  the  claim- 
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ants  for  the  difiference  betweeu  the  proceeds  of  the  cargo  at 
St.  Eatts  in  the  month  of  April  1794  and  the  value  of  the  same 
at  New  York  according  to  the  prices  current  of  the  diflferent 
articles  whereof  the  said  cargo  was  composed  at  such  time  as 
the  said  vessel  would  probably  have  arrived  at  her  said  x>ort 
of  destination  if  she  had  not  been  detained  by  the  captors; 
and  also  to  ascertain  what  compensation  shall  be  paid  to  the 
claimants  for  any  loss  or  damage  arising  from  the  detention 
of  the  residue  of  the  said  cargo  not  sold  at  St.  Kitts. 

*'And  it  is  further  ordered 

<'  That  the  claimants  be  directed  to  bring  in  upon  oath,  such 
further  documents  and  proofs  as  may  be  in  their  possession 
or  power  respecting  the  quantities  of  the  cargo  sold  in  the 
West  Indies  and  the  proceeds  of  such  sale,  and  that  in  the 
mean  time  the  execution  of  the  order  of  reference  in  this  case 
be  postponed,  and  the  said  Samuel  Gabot  and  Alexander 
Glennie,  esq.,  are  to  make  report  to  the  board  of  their  proceed- 
ings under  this  order." 

On  the  12th  of  April  1797  the  board  modified  the  foregoing 
order  as  follows : 

"Ordered 

"  That  such  part  of  the  order  of  reference  in  this  case  passed 
on  the  13  March  last,  which  is  contained  in  the  following 
words,  viz: 

"  *and  also  to  report  to  the  board  the  sum  to  be  paid  to  the 
claimants  for  the  difference  between  the  proceeds  of  the 
cargo  at  St.  Kitts  in  the  month  of  April  1794  and  the  value 
of  the  same  at  New  York  according  to  the  prices  current  of  the 
different  articles  whereof  the  said  cargo  was  composed  at  such 
time  as  the  said  vessel  would  probably  have  arrived  at  her 
said  port  of  destination  if  she  had  not  been  detained  by  the 
captors' — 

"  be  revoked,  and  that  in  lieu  thereof  the  following  words  be 
substituted  and  make  part  of  the  said  order  of  reference,  viz: 
"  '  and  also  to  report  to  the  board  (without  deducting  freight) 
the  sum  to  be  paid  to  the  claimants  for  the  difference  between 
the  proceeds  of  such  part  of  the  cargo  as  was  sold  at  St.  Kitts 
in  the  month  of  April  1794  and  the  value  thereof  at  New  York 
according  to  the  prices  current  of  the  same  articles  at  such 
time  as  the  said  vessel  would  probably  have  arrived  at  her 
said  port  of  destination ;  and  also  to  ascertain  what  compensa- ' 
tion  shall  be  paid  to  the  claimants  for  any  loss  or  damage 
arising  from  the  detention  of  the  residue  of  the  said  cargo  not 
sold  at  St.  Kitts.' 

"And  it  is  further  ordered, 

"  That  the  claimants  be  directed  to  bring  in  upon  oath  such 
further  documents  and  proofs  as  may  be  in  their  possession 
or  power  respecting  the  quantities  of  the  cargo  sold  in  the 
West  Indies  and  the  proceeds  of  such  sale,  and  that  in  the 
mean  time  the  execution  of  the  order  of  reference  in  this  case 
be  postponed." 


Digitized  by  VjOOQ  IC 


3076        INTERNATIONAL  ARBITRATIONS. 

«*The  following  are  the  material  facts  of 
Caie  of  the  "Hep-  (^jjjg  (*q^q^  as  they  appear  from  the  memorial  of 

S^Ctore  ^^""^  ^'  the  claimants,  and  the  affidavit  of  Mr.  MuUet, 
the  truth  of  which  is  not  controverted. 

<<  This  ship,  loaded  with  rice  and  some  other  articles,  being 
on  a  voyage  from  the  United  States  of  America  to  France,  and 
belonging  to  citizens  of  the  United  States,  was  captured  by  a 
British  ship  of  war,  and  sent  into  a  British  port,  in  virtue  of 
orders  from  His  Britannic  Majesty  to  stop  all  vessels  bound  to 
France  loaded  with  provisions. 

"The  vessel  and  cargo  were  libeled  in  the  high  court  of 
admiralty,  and  a  claim  was  made  for  the  property  of  the 
memorialist,  stating  these  facts,  on  which  the  court  pronounced 
the  property  to  belong  as  claimed,  and  decreed  the  same  to  be 
restored,  or  the  value  thereof  paid  to  the  claimant  for  the  use 
of  the  owner. 

"The  registrar  of  the  court  of  admiralty,  taking  to  his 
assistance  two  merchants,  estimat'Od  the  value  of  the  cargo  by 
adding  to  the  invoice  price  thereof  ten  per  cent — the  registrar 
and  merchants  declared  they  were  prevented  by  directions  of 
the  British  Government  from  applying  any  other  rule  to  ascer- 
tain its  value.  This  price  was  less  than  could  be  obtained  for 
the  same  articles  in  London,  and  much  less  than  the  memo- 
rialist could  have  sold  them  for  in  Bordeaux,  which  was  the 
place  of  destination. 

"  The  memorialist  received  the  money  at  which  the  cargo 
was  estimated,  protesting  at  the  same  time  that  this  sum  was 
less  than  its  value. 

"  If  the  memorialist  had  not  received  this  sum,  bills  of  ex- 
change which  the  owners  of  the  cargo  had  drawn  for  its  pro- 
ceeds would  have  returned  under  protest,  to  the  great  loss  if 
not  utter  ruin  of  the  drawers. 

"It  is  alleged  in  behalf  of  the  crown  that  the  claimants,  if 
they  had  sustained  any  injury,  might  have  obtained  compen- 
sation in  the  ordinary  course  of  justice,  in  which  course  they 
failed  to  seek  it,  and  are  therefore  guilty  of  willful  omission; 
that  they  expressly  joined  in  an  application  to  the  court  that 
the  report  of  the  registrar  and  merchants  might  be  confirmed; 
that  provisions  going  to  an  enemy  in  some  circumstances 
become  contraband,  in  certain  cases  are  liable  to  confiscation, 
and  in  others  to  a  right  of  compulsory  preemption,  and  that 
this  principle  is  expressly  and  mutually  acknowledged  in  the 
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eighteenth  article  of  the  subsisting  treaty;  and  that  the  stop- 
page of  sale  of  this  cargo  was  made  under  those  circumstances 
of  distress,  on  the  part  of  the  enemy,  to  which  that  article  of 
the  treaty  applies;  and  that  the  valuation  of  the  cargo,  as 
fixed  by  the  registrar  and  merchants,  has  been  settled  with  a 
just  conformity  to  the  intentions  of  the  contracting  parties 
expressed  in  that  article. 

"The  first  question  that  arises  is,  whether,  from  any  circum- 
stance belonging  to  this  case,  the  claimants  could  not  obtain, 
have,  and  receive,  adequate  comx>ensation  for  the  loss  and  dam- 
age sustained  by  this  capture  in  the  ordinary  course  of  judicial 
proceedings. 

"  The  ordinary  course  of  judicial  proceedings  in  the  case  of 
a  vessel  captured  as  prize,  by  which  a  claimant  may  seek  com- 
pensation, is  by  prosecuting  the  captor  in  the  prize  courts  of 
the  nation  whose  subject  the  captor  is.  The  claimants  did 
that  here — ^they  claimed  their  property  in  the  high  court  of 
admiralty,  and  obtained  a  decree  pronouncing  the  property  to 
belong  as  claimed,  and  ordering  the  same  to  be  restored,  or  the 
value  thereof  paid  to  the  claimants  for  the  use  of  the  owners, 
with  costs  and  damages.  In  terms,  then,  this  was  satisfactory, 
and  the  most  that  could  have  been  obtained  in  any  case  against 
a  captor. 

"At  this  stage  a  new  party  steps  in,  viz,  the  British  Gk)vem- 
ment,  and  not  only  discharges  the  captor  and  pays  him  the 
costs  which  he  had  incurred,  but  prevents  by  its  own  act  the 
claimants  from  availing  themselves  of  the  sentence  ordering 
restoration  etc. 

"  The  prize  act,  as  it  is  called,  defines  the  duties  and  author- 
ities of  the  court,  and  the  course  of  proceedings  to  be  pursued 
by  a  claimant,  to  obtain  compensation  for  an  illegal  or  irregular 
capture. 

"  The  following  is  the  course  of  procedure  directed  by  that 
act 

"  In  all  cases  of  capture  the  papers  are  to  be  brought  in  and 
the  judge  to  proceed  to  discharge  and  acquit  such  capture,  or 
to  adjudge  and  condemn  the  same  to  be  good  and  lawful  prize. 

"  In  cases  of  doubt,  where  delay  is  necessary,  the  judge  shall 
forthwith  order  such  capture  to  be  appraised  by  persons  well 
skilled  in  the  same,  to  be  named  by  the  parties,  and  approved 
and  appointed  by  the  court,  and  sworn  truly  to  appraise  the 
same,  according  to  the  best  of  their  skill  and  knowledge.  On 
5627— Vol.  3 60 
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secarity,  the  judge  is  to  order  the  prize  to  be  delivered  to  the 
claimants;  if  they  refuse  to  give  security,  the  judge,  on  secu- 
rity from  the  captors,  is  to  order  it  to  be  delivered  to  them. 

'<In  case  of  appeal,  the  property  may  be  valued  according 
to  agreement  of  parties,  and  the  party  on  giving  security  to 
that  value  shall  receive  the  said  capture. 

"In  case  of  objection  or  diflficulty  to  the  giving  or  taking 
such  security,  the  judge  shall,  at  the  request  of  either  party, 
order  such  goods  and  effects  to  be  entered,  landed,  and  sold 
by  public  auction,  under  the  care  and  custody  of  the  proper 
officers  of  the  customs,  and  under  the  inspection  of  such  per- 
sons as  shall  be  appointed  by  the  claimant  and  captors,  and 
the  money  brought  into  court,  etc. 

"Such  is  the  ordinary  course  of  judicial  proceedings,  as 
prescribed  by  the  legislature  of  Great  Britain,  and  which  the 
claimant  is  to  pursue,  in  order  to  obtain  and  receive  adequate 
compensation  for  a  loss  and  damage  sustained  by  an  irreg- 
ular or  illegal  capture. 

"If  a  case  has  any  circumstances  belonging  to  it,  whereby 
the  claimant  could  not  obtain  adequate  compensation  in  this 
course,  it  is  a  case  within  the  description  of  those  to  which  the 
article  extends  relief. 

"The  party  is  not  contined  to  any  particular  mode  of  prov- 
ing that  ^  case  has  such  circumstances  attached  to  it — ^much 
less  is  he  under  the  necessity  of  substantiating  the  fact  by  a 
decision  of  the  lords  of  appeal  in  the  case  itself. 

"The  board  has  unanimously  sanctioned  this  principle  in 
their  decision  in  the  case  of  the  Biana^  Gardner. 

"  Let  the  case  now  under  consideration  be  examined,  and 
the  proceedings  therein  compared  with  those  prescribed  in  the 
act  before  referred  to,  that  it  may  appear  whether  or  not  the 
claimant  could  have  obtained,  had  and  received  compensation 
in  this  course. 

"  The  capture  was  made  under  the  express  orders  of  the 
British  Government,  to  stop,  etc.  vessels  loaded  with  provi- 
sions and  bound  for  France,  and  send  them  into  Great  Britain. 

"  In  the  ordinary  course  of  judicial  proceedings,  as  we  have 
seen,  the  claimants  could  have  had  their  property  restored  to 
them  with  damages  and  costs,  and  if  from  any  delay  the  cause 
could  not  have  been  decided,  an  appraisement  was  to  be  made 
by  persons  named  by  the  parties  and  approved  by  the  court, 
under  oath  truly  to  appraise  the  same,  according  to  their  best 
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skill  and  knowledge.    And  the  claimants  might  have  had  their 
property  restored  to  them  on  giving  security, 
-  "  The  government  interfered  and  would  not  suffer  the  claim- 
ants to  have  their  property,  although  the  court  adjudged  it  to 
belong  to  them. 

"  Instead  of  the  rule  of  appraisement  prescribed  in  the  ordi- 
nary course  of  justice,  and  by  the  appraisers  under  the  sanc- 
tion of  an  oath,  the  government,  assuming  the  right  to  judge 
in  its  own  cause,  establishes  a  particular  rule  by  which  com- 
pensation shall  be  made  by  itself  to  the  claimants.  The 
merchants  who  assist  the  registrar  in  estimating  the  compen- 
sation are  not  under  the  oath  imposed  in  other  cases,  and  in- 
stead of  their  being  named  by  the  parties,  they  are  taken  by 
the  registrar,  without  the  consent  of  the  claimants. 

"  In  the  ordinary  course,  if  a  sale  of  the  cargo  from  any 
cause  had  become  necessary,  it  would  have  been  sold  at  public 
auction,  under  the  inspection  of  the  claimant  and  captor,  and 
the  proceeds  would  have  been  decreed  to  the  claimants.  In 
the  present  case  the  claimants  prayed  they  might  sell  the 
proi)erty,  and  have  the  market  price,  but  it  was  refused. 

<<  From  this  examination  and  comparison  it  is  manifest  that 
the  claimants  could  not  have,  obtain,  and  receive  compensation 
in  the  ordinary  course  of  justice,  and  that  they  were  prevented 
from  pursuing  this  course  by  the  express  orders  and  acts  of 
the  government. 

"  The  decree  of  the  court  is  that  the  cargo  shall  be  sold  to 
His  Majesty's  government. 

"Whatever  may  have  been  the  state  of  the  case,  or  whoever 
the  parties,  prior  to  this  decree,  it  is  evident  that  the  party 
thus  raised,  from  whom  the  claimant  was  to  seek  compensa- 
tion, was  the  Government  of  Great  Britain;  and  nothing  is 
clearer  than  that  seeking  compensation  from  the  British  Gov- 
ernment could  not  have  been  within  the  meaning  of  the  parties 
to  this  treaty,  when  they  adopted  the  terms  ordinary  course  of 
justice.  The  very  reverse  is  true,  viz,  that  compensation 
against  the  government  could  not  be  obtained  in  the  ordinary 
course,  and  this  doubtless  was  a  very  important  reason  for 
making  the  seventh  article  of  the  treaty. 

"  It  is  said,  however,  that  the  party  might  have  obtained 
compensation  by  appealing  to  the  lords  commissioners  of  ap- 
peal in  prize  causes.  We  have  seen  that  their  lordships 
refused  to  afford  to  the  claimant  any  relief  against  a  captor. 
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who  acted  under  the  orders  of  November  1793,  and,  far  firom 
rendering  any  judgment  against  the  government,  they  de- 
clared they  would  mulct  in  costs  any  claimant  who  should  per- 
sist in  appeals,  after  knowing  this  opinion  of  the  court. 

"  Indeed,  a  capacity  to  have  and  obtain  compensation  for  an 
injury  done  by  a  government,  through  the  ordinary  course  of 
judicial  proceedings  emanating  from  and  subject  to  that  gov- 
ernment, would  be  a  solecism  in  any  country. 

'<  Such  a  capacity  in  the  subject  of  a  foreign  nation  to  obtain 
compensation  from  the  Government  of  Great  Britain,  through 
the  prize  courts  of  His  Majesty,  which  are  expressly  subject 
to  the  orders  of  the  crown,  involves  a  contradiction  of  all  the 
principles  of  government,  and  an  absurdity  too  glaring  to  be 
entertained  after  the  smallest  reflection  on  the  subject 

*'  If  the  claimants  had  appealed  to  the  lords  commissioners, 
and  they  had  chosen  to  estimate  the  sum  to  be  paid  greater 
than  the  amount  assessed  by  the  registrar,  no  one  would  pre- 
tend that  there  was  any  power  in  that  court  to  enforce  a  decree 
against  the  government. 

"  The  crown  may  or  may  not  have  complied  with  it,  but  a 
sentence  of  court,  obligatory  on  the  party  against  whom  it  is 
rendered,  no  further  than  at  the  pleasure  of  that  party,  can 
never  be  considered  a  remedy  in  the  ordinary  course  of  judicial 
proceedings. 

<<  In  ordinary  cases  of  capture,  there  is  a  substantial  reason 
why  the  claimant  should  prosecute  through  His  Majesty's 
courts  of  justice,  to  obtain  compensation  for  an  illegal  capture 
or  condemnation,  before  he  can  entitle  himself  to  compensation 
from  His  Majesty  himself.  Until  that  is  done,  it  is  a  case  be- 
tween the  captor  and  claimant,  and  the  government  can  not  be 
considered  responsible  for  the  acts  of  its  subjects  unless  redress 
has  been  sought  and  found  unattainable  by  the  ordinary  course 
of  judicial  proceedings.  If  the  party  neglect  to  prosecute  the 
captor  who  has  possession  of  the  property,  the  loss,  for  aught 
that  appears,  results  from  his  own  act,  and  it  would  be  injus- 
tice to  render  the  government  liable  to  the  claimant  when  it 
had  provided  means  by  which  he  might  have  obtained  satis- 
faction from  those  who  did  the  wrong,  and  who,  by  consent 
of  the  claimant,  remain  in  quiet  possession  of  the  thing  for  the 
loss  of  which  he  claims  compensation;  and  against  whom  his 
act  bars  the  government  from  claiming  restitution.  In  the 
case  under  consideration  the  whole  process  is  between  the 
government  and  claimants,  especially  after  the  decree  of  the 
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admiralty  court,  and  it  is  the  act  of  the  government  that 
prevents  the  claimants  from  obtaining  compensation  from  the 
captor. 

^<  It  is  a  satisfaction  to  reflect  that  from  the  claimant's  omit- 
ting to  prosecute  in  the  high  court  of  appeals,  no  evil  has 
resulted  to  the  British  Government,  but  expense  has  been 
avoided. 

"  In  the  case  of  a  decision  by  the  court  in  the  last  resort,  it 
seems  to  be  implied  by  the  answer  of  Mr.  Gostling  that  the 
complainants  might  have  had  recourse  to  this  board,  though, 
from  his  former  answers  it  is  highly  probable  that  the  decree 
of  the  lords  would  have  been  urged  as  conclusive  and  binding. 

"To  render  it  manifest  that  no  possible  evil  could  have  been 
avoided,  or  benefit  gained  to  the  British  Government  in  any 
event  by  such  procedure,  let  it  be  conceived  that  the  court  of 
appeals  would  have  awarded  a  larger  sum  than  is  allowed  in 
the  registrar's  report. 

"If  the  claimants  had  been  satisfied  with  the  decree  of  the 
court  of  appeals  and  the  government  had  chosen  to  pay  the 
sum  decreed,  the  amount  to  be  paid  by  the  British  Govern- 
ment would  have  been  increased  by  the  costs  of  this  court.  If 
the  claimants  had  not  been  satisfied,  and  had  come  before  this 
board,  the  additional  sum  to  be  awarded,  if,  in  the  opinion  of 
the  commissioners,  any  should  be  due,  would  still  be  increased 
by  the  costs  they  incurred, 

"  The  complainants  prefer  their  claim  in  the  present  case,  not 
having  gone  through  and  sustained  the  expenses  of  this  court. 
The  sum,  then,  which  may  be  awarded  to  be  paid  will  not  be  so 
great  by  the  amount  of  costs,  which  would  have  been  incurred, 
solely  to  ascertain  by  the  decree  of  the  lords  commissioners  of 
appeal,  that  compensation  could  not  be  obtained  in  the  ordi- 
nary course  of  judicial  proceedings,  a  fact  as  satisfactorily 
and  conclusively  proved  without  as  with  it. 

"The  foregoing  reflections  render  it  evident  to  my  mind 
that  the  complainants  could  not  obtain,  have,  and  receive  com- 
pensation in  the  ordinary  course  of  justice,  and  that  no  injury, 
but  advantage,  has  accrued  to  the  British  Government  from 
their  having  refrained  to  prosecute  in  His  Majesty's  courts 
any  further  than  they  did. 

"Mr.  Gostling  says  that  the  claimants  made  application 
that  the  report  of  the  registrar  should  be  confirmed  by 
authority  of  court. 
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"  Mr,  Mullet's  deposition  states  this  to  have  been  indispen- 
sable to  the  obtaining  any  payment. 

"  It  would  hardly  be  considered  a  good  plea  to  set  aside  a 
demand  in  a  court  of  common  law,  that,  under  circumstances 
like  those  of  the  present  case,  a  release  of  all  demands  had 
been  executed  by  the  plaintiff.  It  is  in  evidence  that  the 
party  could  obtain  nothing  unless  such  an  application  had 
been  made.  [It  is  in  evidence]  that  bills  had  been  drawn  on 
the  fund  which  this  cargo  was  expected  to  raise;  and  if  the 
party  had  not  taken  this  only  step  to  obtain  part  of  what  was 
due,  these  bills  must  have  returned  on  the  drawers,  which 
return,  with  the  accumulated  damages  (in  some  cases  twenty, 
and  I  believe  never  less  than  ten,  per  cent),  would  have  been 
attended  with  the  greatest  distress,  if  not  ruin  of  the  drawers, 
according  to  the  opinion  of  the  witness.  Under  these  impres- 
sions, the  agent  was  constrained  to  apply  to  the  court  of  ad- 
miralty, that  the  reports  might  be  confirmed. 

<^It  is  not  possible  to  conceive  that  this  application  was 
made  under  any  other  than  the  most  pressing  necessity,  and 
but  from  the  most  sincere  and  well-grounded  conviction  that 
nothing  could  be  obtained  by  objecting  to  the  report  and 
prosecuting  appeals,  for  it  is  proved  that  the  agent  for  the 
claimants  exerted  his  utmost  endeavors  to  obtain  possession 
of  the  cargo  by  offering  to  indemnify  the  British  Government 
against  any  demands  from  the  claimants,  and  to  give  complete 
security  that  the  whole  should  be  sold  in  Great  Britain,  if  the 
property  was  delivered  over  to  him. 

"If  this  was  not  permitted,  he  prayed  he  might  receive  for 
his  cargo  the  fair  market  price  of  London.  This  was  refused, 
though  the  liberality  and  justice  of  the  offer  was  acknowledged 
by  those  to  whose  particular  province  this  business  was  con- 
fided. 

"Thus  absolute  were  considered  the  orders  which  related  to 
every  part  of  the  transaction,  from  the  capture  to  the  report 
of  the  registrar  and  merchants  and  the  payment  of  the  morey 
awarded  by  them.  The  registrar  and  merchants  confessed 
the  case  to  be  hard  and  severe,  but  declared  their  orders  to 
be  peremptory,  to  allow  no  more  on  any  cargo  than  the  invoice 
price  and  ten  per  cent  thereon. 

"It  would  be  doing  great  injustice  to  the  British  Govern- 
ment to  suppose  that  it  could  entertain  the  smallest  desire 
that  such  an  implied  and  forced  consent,  as  can  be  deduced 
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from  this  application  to  have  the  report  coiifirmed,  should  be 
considered  as  an  interference  with  a  claim  before  this  board." 

Gore,  commissioner,  Jone  30,  1797,  case  of  the  Neptune,  Article  YII. 
of  the  treaty  between  the  United  States  and  Great  Britain  of  November 
19, 1794. 

<<This  case  has  gone  to  the  merchants  ai)on 
Case  of  the  "Hep-  ^jj^  opinion  of  a  bare  majority  consisting  of 
tone:    Op    on     ^•^^  ^^^  American  commissioners  and  the  fifth 
Mr.  Puumej. 

commissioner,  and  of  coarse  I  think  myself, 

as  one  of  that  majority,  strongly  called  upon  to  state  and  file 
the  reasons  which  have  governed  my  judgment. 

*<In  making  this  statement  I  shall  not  (as  it  has  been  sup- 
X>osed  I  onght  to  do)  confine  myself  to  what  is  called  the  ques- 
tion of  jurisdiction.  The  motives  which  influence  me  to  record 
the  grounds  of  my  decision  arise  out  of  a  sense  of  the  delicacy 
of  my  situation.  And  these  motives  apply  as  forcibly  to  a  de- 
cision upon  the  merits  as  to  a  decision  upon  the  import  of  the 
words  of  the  treaty. 

<<In  the  course  of  the  following  detail  it  will  appear  that  I 
have  sometimes  noticed  the  topics  insisted  on  by  others  as 
militating  against  the  determination  of  the  board,  and  it  is 
proper  for  me  to  observe  that  I  have  not  studied  to  avoid  this. 

"  My  sole  view  is  the  vindication  of  my  own  opinion,  but  this 
requires  the  discussion  of  objections  to  it. 

^^If  the  manner  in  which  this  is  done  shall  be  temperate  and 
decorous  (and  1  hope  I  am  incapable  of  adopting  any  other 
manner),  the  thing  itself  can  neither  be  oppressive  nor  repre- 
hensible. I  may  indeed  misrepresent  what  possibly  I  may  not 
have  understood,  but  it  will  be  easy  for  those  whose  ideas  I 
have  misconceived  to  counteract  the  effect  of  accidental  mis- 
representation by  putting  on  record  their  real  thoughts. 

"The  general  nature  of  the  case  is  briefly  as  follows: — 

"In  April  1796  (between  the  time  of  the  signature  of  the 
treaty  and  the  time  of  exchanging  the  ratifications)  his  Britan- 
nic Majesty  in  council  issued  an  instruction  to  the  command- 
ers of  his  ships  of  war  and  privateers,  etc.,  by  which  they 
were  directed  to  stop  and  detain  all  vessels  loaded  wholly  or 
in  part  with  corn,  flour,  meal,  and  other  articles  of  provisions 
therein  mentioned,  bound  to  any  port  in  France,  etc.,  and  to 
send  them  to  such  ports  as  should  be  most  convenient,  in 
order  that  such  com,  etc.,  might  be  purchased  in  behalf  of  His 
Mi^esty's  government,  etc 


Digitized  by  VjOOQ  IC 


3084  INTERNATIONAL   ARBITRATIONS. 

"I  State  the  tenor  of  the  instruction  not  from  any  authentic 
copy,  for  that  is  not  to  be  obtained  (the  instruction  never  hav- 
ing been  published,  as  is  customary),  but  from  a  collation  of  the 
evidence  of  its  purport  with  the  first  additional  instructions 
of  the  8th  of  June  1793.  The  substance  is  sufficiently  estab- 
lished by  proof,  and  I  have  merely  borrowed  from  the  instruc- 
tion of  1793  the  language  in  which  it  was  probably  clothed. 

<^In  virtue  of  this  instruction  the  J^eptune^  belonging  to 
American  citizens,  laden  in  part  with  rice  and  bound  on  a  voy- 
age from  Charlestown  to  Bourdeaux,  in  France,  was  stopped  by 
one  of  His  Majesty's  ships  of  war  and  finally  brought  into  the 
port  of  London,  where  proceedings  were  commenced  against 
her  in  the  high  court  of  admiralty. 

^^The  court  of  admiralty  ordered  the  cargo  to  be  sold  to  His 
Majesty's  government  and  the  proceeds^  to  be  brought  into 
court  for  the  benefit  of  those  who  should  be  entitled,  and  upon 
a  claim  being  made  in  the  usual  form,  in  behalf  of  the  owners, 
restitution  of  the  cargo  or  the  value  was  decreed.  The  ship 
was  restored,  with  freight,  demurrage  and  expenses. 

'^The  ascertainment  of  the  value  of  the  said  cargo  and  the 
account  for  freight,  demurrage  and  expenses  were  referred  to 
the  registrar  and  merchants. 

^<The  registrar  and  merchants,  in  ascertaining  the  value  of 
the  cargo,  allowed  much  less  than  the  claimants  demanded 
and  much  less  than  it  would  have  produced  at  Bourdeaux  or 
even  in  London.  The  rule  by  which  they  made  this  ascertain- 
ment was  the  invoice  price  and  a  mercantile  profit  of  10  per  centy 
which  they  alleged  they  had  not  the  power  of  departing  from, 
that  rule  being  prescribed  to  them  by  the  British  Grovernment 
in  all  cases  under  those  orders. 

<<  Mullet  &  Co.,  the  agents  of  the  claimants,  upon  the  arrival 
of  the  ship  at  Portsmouth,  applied  on  their  behalf  to  the  lords 
of  the  treasury  and  also  to  Olaude  Scott,  esquire,  the  agent 
apx>ointed  by  the  British  Government  for  the  management  of 
cargoes  of  this  description,  offering  to  indemnify  the  British 
Government  against  all  claims  and  demands  on  account  of  the 
capture,  and  also  to  give  security  to  sell  the  cargo  in  England, 
provided  it  was  given  up  to  them  to  be  sold  on  account  of  the 
owners.    This  ofi'er  was  refused. 

'<  The  claimants  did  not  except  to  the  reports  of  the  registrar 
and  merchants,  but  being  told  by  the  officers  of  the  govern- 


^  "The  proceeds  were  never  brought  into  court." 
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ment  that  payment  of  what  was  so  reported  coald  only  be 
obtained  by  joining  in  a  prayer  for  their  confirmation,  they 
did  so  accordingly,  protesting,  however,  against  their  errors 
and  injustice;  and  received  from  His  Majesty's  government 
the  amount  of  these  reports. 

^<  The  memorial  is  for  further  compensation  over  and  above 
the  compensation  already  received  from  the  British  Government 
under  the  above  reports. 

"Upon  the  coming  in  of  the  memorial  the  following  pre- 
liminary question  was  started : 

•^Whether  it  sufficiently  appears  that  the  claimants  could 
not  obtain,  have,  and  receive  hy  the  ordinary  course  of  judicial 
proceedings  adequate  compensation  for  the  loss  and  damage 
they  are  supposed  to  have  sustained  by  the  seizure  com- 
plained off 

"  Ul)on  this  question  I  have  given  my  opinion  in  the  affirma- 
tive, and  the  following  are  my  reasons: 

"  There  are  only  two  parties  against  whom  complete  judicial 
redress  is  alleged  to  have  been  practicable,  viz,  the  captor  and 
the  British  Glovemment,  and  if  it  is  clear  that  it  was  not  attain- 
able against  either  of  these  it  follows  that  it  was  not  attainable 
at  all. 

"  Ist.  I  am  satisfied  that  it  was  unattainable  against  the 
British  Government  in  such  manner  as  is  pointed  out  by  the 
treaty. 

"One  would  think  that  this  position  need  only  be  stated  to 
be  acceded  to.  It  has  been  combatted,  however,  and  therefore 
requires  to  be  remarked  upon. 

"  It  will  not  be  pretended  that  the  sentence  of  Sir  James 
Harriot  or  the  lords  of  appeal  would,  as  against  the  British 
nation,  have  carried  along  with  it  any  ftirther  efficacy  than  the 
government  of  the  country  chose  to  give  it. 

"  He  who  should  seek  the  performance  of  such  a  sentence 
must  address  himself  to  the  discretion  of  government  and  not 
to  the  powers  of  any  ordinary  pidicature  known  to  the  laws  or 
constitution. 

"  It  has  been  admitted  (and  very  properly)  by  one  of  the 
board,  in  a  written  opinion  filed  on  a  former  occasion,  that  the 
treaty  extends  to  cases  <  to  which  circumstances  belonged  that 
rendered  the  powers  of  the  Supreme  Court  of  this  country  acting 
according  to  its  ordinary  rules  incompetent  to  afford  complete 
compensation^  I  do  not  think  that  this  admission  is  coexten- 
sive with  the  actual  scope  of  the  treaty,  but  as  far  as  it  goes 
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no  person  will  question  the  propriety  of  it,  and  surely  no  case 
can  be  imagined  more  nnequivocally  within  it  than  the  case  I 
am  now  considering  in  the  view  in  which  it  is  now  presented 
tons. 

"The  powers  of  the  lords  (as  well  as  those  of  the  high 
court  of  admiralty)  were  and  are  notoriously  incompetent  to 
afford  any  compensation  at  all  against  the  British  Government 
in  the  sense  the  treaty  contemplates. 

"They  may  be  competent  to  pronounce  an  opinion  injudicial 
form  that  compensation  ought  to  he  afforded^  but  the  opinion 
when  pronounced  would  be  intrinsically  inefficient  and  power- 
less. 

"It  is  said,  indeed,  that  the  government  would  be  bound  in 
good  faith  to  comply  with  any  sentence  the  lords  or  the  high 
court  of  admiralty  might  pass  upon  the  case,  and  I  am  not 
disposed  to  doubt  that  it  would  have  done  so.  But  the  treaty 
does  not  call  upon  the  claimants  to  apply  to  the  good  faith  of 
either  of  the  contracting  parties  except  through  our  instrumen- 
tality. 

"The  claimants,  when  they  come  to  us,  are  required  to  show 
that  they  could  not  obtain,  have,  and  receive  adequate  compen- 
sation by  the  ordinary  course  of  judicial  proceedings.  On  this 
occasion  (unless  the  captor  was  liable)  they  show  beyond  all 
controversy  that  this  was  impracticable,  by  proving  that  the 
only  party  against  whom  redress  was  demandable  could  never 
be  affected  by  the  ordinary  course  of  such  proceedings. 

"They  show  that  although  judicial  proceedings,  as  against 
this  party,  might  possibly  have  reached  a  certain  point — i.  e., 
the  formal  rendition  of  a  judgment — they  could  never  in  the 
nature  of  things  reach  that  point  expressly  designated  by 
the  treaty — i.  e.,  the  actual  receipt  of  complete  compensation. 
They  show  that  even  if  the  lords  or  Sir  James  Marriott  had 
adjudged  in  their  favor  to  the  utmost  extent  of  their  present 
demand,  all  beyond  that  judgment  must  have  been  a  perfectly 
discretionary  act  on  the  part  of  the  British  Government,  with 
which  the  ordinary  course  of  judicial  proceedings  could  have 
no  connection  and  which  they  could  not  in  any  shape  have 
accomplished.  It  is  not  to  such  nerveless  judgments  that  the 
treaty  can  be  supposed  to  refer  the  claimants. 

"Thus  in  the  case  of  the  insolvency  of  the  captor  and  his 
securities,  the  court  of  appeals  may  pronounce  a  sentence;  but 
as  it  can  not  enforce  that  sentence  by  reason  of  the  insolvency 
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of  those  upon  whom  only  it  can  operate,  we  are  all  agreed 
that  the  claimant  is  entitled  to  come  here  for  redress.  The 
present  case  is  infinitely  stronger  than  that  of  an  insolvent 
captor,  etc.,  for  there  the  incompetency  of  judicial  authority 
results  &om  a  fact  collateral  to  it,  whereas  here  it  is  radical 
and  inherent. 

^<  The  lords  never  had  and  never  can  have  even  the  shadow 
of  power  to  execute  a  decree  against  the  Government  of  Great 
Britain.  No  proof,  no  experiment  can  be  necessary  to  establish 
a  truth  so  palpable. 

<^Will  anyone  maintain  that  the  compensation  already  paid 
on  this  occasion  was  obtained  or  could  have  been  obtained 
against  the  British  Oovernment  by  the  ordinary  course  of  judi- 
cial proceedings!  On  the  contrary  it  is  certain  that  the  pay- 
ment was  merely  voluntary,  and  that  although  consequent 
upon,  it  was  not  and  could  not  be  procured  by  any  judicial 
proceedings  whatsoever. 

^^It  is  in  proof  that,  notwithstanding  the  decree,  payment 
was  refused  unless  the  claimants  would  join  in  a  prayer  for  the 
confirmation  of  the  report  of  the  registrar  and  merchants. 
And  it  was  in  virtue  of  their  constrained  consent  to  do  so  that 
they  have  received  what  has  been  paid  to  them.  If  the  refusal 
to  pay  had  been  peremptory  instead  of  conditional,  by  what  form 
of  judicial  proceedings  could  the  claimants  have  compelled 
compliance  against  the  sovereignty  of  the  British  nation ! 

^^In  short,  it  is  an  incomprehensible  solecism  to  talk  of  ob- 
taining, having,  and  receiving  adequat'C  compensation  against 
the  government  of  this  country  by  the  ordinary  course  of  judi- 
cial proceedings.  The  moment  it  should  be  granted  that  redress 
was  only  practicable  against  the  government  it  would  follow 
as  a  self-evident  conclusion  that  it  was  not  judicially  practi- 
cable at  all  to  the  extent  intended  by  those  who  appointed  us. 

^^A  decree  for  compensation  is  not  compensation  in  fact, 
and  however  the  former  might  have  been  obtained  against  the 
government  in  the  ordinary  course  of  judicial  proceedings,  it 
is  certain  that  the  latter  (of  which  only  the  treaty  speaks)  was 
not  so  obtainable. 

"If  this  part  of  the  question  b©  plain  upon  the  letter  of  the 
treaty,  it  is  (if  possible)  yet  plainer  upon  its  spirit. 

"With  what  rational  object  can  it  be  conceived  the  treaty 
should  compel  the  neutral  claimants  to  apply  to  the  lords  of 
appeal  for  retribution  against  the  government  of  the  country 
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before  their  complaints  shall  be  laid  before  us  I  In  ordinary 
cases  between  claimant  and  captor y  there  is  the  best  reason  for 
such  an  application.  The  national  responsibility  in  such  cases 
would  be  lessened  in  proportion  to  the  quantum  of  compensa- 
tion judicially  received  from  the  individual  wrongdoer,  and  if 
the  compensation  so  procured  from  the  individual  should  be 
equal  to  the  injury^  the  national  responsibility  upon  which  we 
are  api)ointed  to  act  would  be  at  an  end% 

^<But  in  a  case  where  the  government  and  the  government 
only  is  answerable  to  the  claimant,  there  is  no  inducement  to 
prescribe  to  him  the  circuity  and  expense  of  exceptions  and 
appeals.  The  national  liability  being  fixed,  no  judicial  pro- 
ceedings can  diminish  it.  They  may,  indeed,  enlarge  it,  and 
doubtless  would  uniformly  have  that  effect  inasmuch  as  the 
claimant  could  not  except  and  appeal  without  incurring  con- 
siderable costs  which  either  the  lords  of  appeal  or  this  board 
would  be  bound  to  reimburse  against  the  British  Government 

<<By  sending  the  claimants,  therefore,  in  a  case  of  this  kind, 
to  the  lords,  the  treaty  would  have  prejudiced  one  of  the  con- 
tracting parties  and  the  claimants  without  benefiting  either, 
and  it  is  of  course  fair  to  presume  that  it  had  no  such  inten- 
tion. If  the  words  of  the  treaty  necessarily  purported  such 
an  intention,  we  should  then  have  only  to  obey,  whatever  our 
opinion  might  be  of  its  propriety;  but  I  have  already  shown 
that  the  words  are  so  far  from  conveying  any  such  meaning 
that  their  natural  interpretation  leads  to  its  reverse. 

^^  2d.  I  am  also  satisfied  that  judicial  redress  was  unattain- 
able against  the  captor. 

^^As  the  seizure  was  made  under  an  order  of  council,  the 
captor  could  not  be  made  to  restore  more  than  the  property 
seized  or  its  value.  He  was  not  liable  for  costs  and  damages, 
as  the  lords  of  appeal  have  uniformly  determined  on  analo- 
gous occasions. 

^^  Immediately  upon  the  case  getting  into  a  train  of  judicial 
inquiry  the  high  court  of  admiralty  ordered  the  cargo  to  be 
sold  to  His  Majesty's  government  and  the  proceeds  to  be 
brought  into  court  for  the  benefit  of  those  who  should  appear 
to  be  entitled  to  them.  The  sale  was  made  (though  upon  no 
specific  terms),  but  the  proceeds  were  not  and  indeed  could  not 
be  brought  into  court.  The  consequence  was  that  the  prop- 
erty, for  the  restitution  of  which  the  captor  might  originally 
have  been  answerable,  was  by  the  act  of  the  courty  in  plain  pur- 
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suance  of  the  order  in  council,  placed  out  of  his  reach  and 
converted  into  a  mere  debt  due  from  the  British  Government 
to  whomsoever  should  appear  to  he  entitled  to  it. 

"  I  take  it  to  follow  undeniably  that  the  captor  was  no  longer 
liable  for  the  restitution  of  the  property  itself ^  since  no  court 
can  be  supposed  capable  of  enforcing  against  a  party  that 
which  it  has  by  its  own  decree  disabled  him  from  performing. 

"  It  is  only  to  be  inquired,  then,  whether  he  remained  answer- 
able to  the  claimants /or  the  value  of  the  property. 

"  That  value  was  the  proceeds,  and  in  ordinary  cases  he  would 
doubtless  have  been  answerable  to  that  extent,  and  to  that  only. 
But  in  ordinary  c^ses,  where  a  sale  is  directed,  the  court  does 
not  prescribe  to  whom  it  shall  be  made,  and  such  a  sale  always 
creates  somewhere  a  legal  responsibility  for  the  purchase  money 
of  which  the  captor  may  avail  himself  so  as  to  get  in  the  pro- 
ceeds to  meet  the  court's  decree. 

"In  the  present  case  the  court  departed  from  the  ordinary 
mode  and  directed  the  sale  to  be  made  to  His  Majesty^s  gov- 
ernment (evidently  in  execution  of  the  order  of  council),  over 
which  neither  the  captor  nor  the  court  of  admiralty,  nor  any 
other  court,  had  or  can  have  the  least  efficient  control.  Upon 
the  completion  of  the  sale,  then,  the  property  was  put  beyond 
the  power  of  the  captor  and  of  judicial  process.  And  as  the 
proceeds  were  not  paid  into  court,  they,  too,  were  equally 
beyond  the  arm  of  justice  exerting  itself  in  the  ordinary 
course  of  judicial  proceedings.  Nothing  remained  but  an  en- 
gagement on  the  part  of  the  government  to  pay  the  proceeds 
to  whomsoever  should  be  entitled;  but  upon  that  engagement 
no  judicial  proceedings  were  competent  to  act.  Its  perform- 
ance depended,  not  on  the  agency  of  judicial  authority,  but 
upon  the  pure  discretion  of  the  state. 

"  In  this  state  of  things  it  is  impossible  to  imagine  that  any 
decree  could  be  procured,  or,  if  procured,  executed  against  the 
captor  J  he  being  deprived  of  the  goods  with  a  view  to  which 
his  liability  commenced,  and  nothing  being  substituted  in  their 
place  but  the  honorary  promise  of  a  sovereign  power. 

"Accordingly  we  find  that,  in  fact,  the  court  of  admiralty 
has  not  made  any  decree  against  him,  but  that  the  decree  actu- 
ally made  by  it  is  wholly  against  the  government.  So  far 
has  it  been  from  attempting  to  impose  any  burthen  upon  the 
captor  in  favor  of  the  claimants  that  it  orders  the  captor's  as 
well  as  the  claimants'  costs  to  be  paid  by  the  state. 
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'<  It  could  decree  in  no  other  form  withoat  violating  its  own 
establisbed  rules  and  subverting  every  principle  of  law  and 
equity.  If  it  had  decreed  the  captor  to  pay  costs,  damages,  and 
expenses  it  would  have  trenched  upon  the  settled  rule  that 
the  orders  of  council  justified  him;  and  if  it  had  directed  him 
to  restore  the  cargo  or  to  pay  the  value  or  the  proceeds  (such 
proceeds  not  being  brought  into  court),  it  would  have  made 
him  responsible  for  unavoidable  obedience  to  its  own  orders 
(founded  upon  the  order  of  council),  by  which  he  was  com- 
pelled to  part  from  the  cargo  without  receiving  or  having  the 
means  of  enforcing  payment  of  the  value  or  the  proceeds. 

<<In  no  stage  of  the  cause  was  it  possible  for  the  captor  or 
the  court  to  get  possession  of  the  proceeds  by  the  instrumen- 
tality of  any  judiciary  interference.  And  if  under  these  cir- 
cumstances a  decree  should  pass  against  him  to  the  extent  of 
these  proceeds,  it  is  manifest  that  it  would  have  been  founded 
in  gross  iniquity,  since  it  would  have  been  an  attempt  to  coerce 
or  rather  to  influence  the  sovereignty  of  the  nation  (the  only 
party  really  bound  to  compensate  the  claimant)  by  penalties 
upon  an  individual  admitted  by  the  tribunal  inflicting  them  to 
be  entirely  innocent. 

*'  I  will  not  presume  nor  can  I  believe  that  any  court  of  judi- 
cature would  proceed  to  an  end,  however  just,  by  means  so 
flagrantly  oppressive. 

"  It  is  no  answer  at  all  to  say  that  the  honor  of  the  British 
Government  would  not  have  permitted  it  to  abandon  the 
captor  to  the  operation  of  the  admiralty  sentence  without 
furnishing  him  with  the  means  of  complying  with  it.  I  do  not 
question  the  national  honor,  for  no  one  believes  more  highly  of 
it  than  I  do,  but  I  may,  notwithstanding,  be  permitted  to  sug- 
gest that  a  dependence  upon  it  might  have  failed,  and  that, 
whether  it  should  fail  or  not,  the  result  must  have  sprung 
from  the  mere  pleasure  of  the  government,  and  not  from  the 
operative  power  of  the  law. 

"  Even  if  the  court  of  admiralty  or  the  lords  had  (as  I  am 
thoroughly  persuaded  they  would  not)  pronounced  against  the 
captor  an  absolute  sentence  to  pay  the  proceeds,  in  a  hope  or 
upon  a  reliance  that  it  would  be  discharged  by  the  govern- 
ment before  process  was  taken  out  upon  it,  yet  if  such  hope  or 
reliance  should  be  disappointed,  they  could  not  have  executed 
the  sentence  against  him  without  bringing  upon  the  adminis- 
tration of  admiralty  justice  imputations  which  I  am  confident 
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it  will  never  deserve.  So  that  in  any  view  in  which  this  sub- 
ject  can  be  considered,  the  court  of  admiralty  or  the  lords 
could  only  proceed  upon  the  good  faith  of  the  British  Govern- 
ment, and  the  whole  question  at  last  resolves  itself  into  this, 
<  Is  it  a  sufficient  reason  under  the  seventh  article  of  the  treaty 
for  dismissing  the  claimants'  case  that  they  did  not  persevere 
in  a  dilatory,  expensive,  and  ruinous  proceeding,  which, 
although  obviously  incompetent  to  arrive  by  its  own  efficacy  at 
the  point  relied  upon  by  the  treaty  and  affording  no  certain 
.  prospect  that  it  could  even  aid  them  in  reaching  that  point  at 
all,  might  possibly  have  induced  the  British  Government  vol- 
untarily to  do  them  justice!'  To  this  question  there  can  be 
but  one  answer. 

"  Before  I  dismiss  this  part  of  the  subject  (upon  which,  per- 
haps, I  have  already  dwelt  too  long)  I  will  subjoin  some  further 
observations  to  prove  that  the  captor  was  not  on  this  occasion 
in  any  degree  liable  to  the  claimants'  remedy. 

"The  orders  of  council  in  virtue  of  which  American  vessels 
bound  from  the  French  West  Indies  to  the  United  States  with 
the  produce  of  those  islands  were  captured  and  taken  in  for  ad- 
judication, have  (although  revoked)  been  held  to  deprive  the 
lords  of  the  power  of  adjudging  against  the  captor  the  costs  and 
damages  accruing  from  the  seizure.  It  is  agreed  on  all  hands, 
however,  that  there  have  been  cases  of  capture  under  these 
orders  in  which  the  neutral  claimants  were  entitled  to  have 
costs  and  damages,  if  not  against  the  captor,  at  least  against 
the  government  of  this  country.  We  have  been  told  that  to 
afford  compensation  for  those  costs  and  damages  was  one  of 
the  principal  objects,  and  indeed,  almost  the  only  object,  of 
the  seventh  article  of  the  treaty,  and  on  one  occasion  we  have 
unanimously  granted  compensation  for  them. 

"But  if  it  be  true  that  in  the  case  of  the  Neptune  the 
lords  of  appeal  could  have  proceeded  against  the  British 
Government  through  the  sides  of  the  captor  (as  has  been  con- 
tended) for  the  proceeds  of  her  cargo,  I  can  not  discover  why 
they  could  not  also  have  proceeded  against  the  government  in 
the  same  way  for  the  costs  and  damages  above  mentioned,  but 
for  which  it  seems  we  only  have  authority  to  grant  redress. 

"The  same  sense  of  honor  would,  it  is  to  be  presumed,  have 
influenced  the  government  to  interpose  itself  between  the 
claimant  and  the  captor  by  paying  out  of  its  treasury  the 
amount  of  the  costs  and  damages  decreed,  and  yet  it  never 
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occarred  to  the  lords  that  upon  the  probability  of  that  infer* 
ence  they  were  justified  in  decreeing  them  against  him. 

'^Bather  than  accomplish  in  this  mode  the  indemnification 
of  the  claimant,  they  have  said  that  however  well  grounded  his 
claim,  he  should  have  no  costs  and  damages  at  all. 

'<The  force  of  this  analogy  will  not  be  weakened  by  any  sug- 
gestion that  the  instances  placed  in  comparison  are  different 
in  their  circumstances. 

<<In  both  instances  the  captors'  situation  is  9ub8tanti4illy  the 
same  as  long  as  the  government  has  not  supplied  him  with 
the  means  of  payment.  He  is  equally  innocent  in  both,  and 
has  in  both  the  same  excuse,  vis,  obedience  to  the  orders  of 
complete  superiors. 

"The  orders  of  April  1795  under  which  the  Neptune  was 
seized,  directed  the  sale  of  the  cargoes  to  His  Majesties  govern- 
ment as  well  as  the  seizure  of  them. 

"  If  the  captor  was  not  answerablefor  the  consequences  of  one 
part  of  this  order  (and  we  know  he  was  not),  why  was  he 
answerable  for  the  consequences  of  the  other  f  And  if,  in  truth, 
he  was  not  (out  of  his  own  funds)  liable  for  the  consequences 
of  either,  why  is  a  decree  or  process  against  him,  personally, 
to  be  used  as  the  instrument  of  giving  effect  to  the  responsi- 
bility of  the  government  in  one  case  more  than  in  the  other! 
These  are  distinctions  which  I  confess  myself  unable  to  make, 
and  I  have  not  found  others  who  differ  from  me  disposed  to 
assist  me  in  making  them. 

"The  nature  of  this  order  of  council  and  the  proceedings 
upon  it  show  decidedly  that  the  government  alone  was  intended 
to  be  liable  to  the  claimant. 

"  It  was  an  order  from  which  the  captor  was  to  derive  no 
benefit  «nd  in  the  execution  of  which  he  was  to  acquire  no 
interest  that  should  create  any  correspondeut  liability  unless 
upon  grounds  entirely  distinct  from  and  out  of  it. 

"In  the  body  of  the  order  it  was  declared  that  the  cargoes 
were  to  be  purchased  by  the  state,  and  accordingly  the  court 
of  admiralty  always  so  decreed  except  where  government,  in 
one  or  more  instances  late  in  the  year,  gave  permission  to  the 
claimants  to  sell  to  others. 

"The  government  after  becoming  the  purchaser  (not  for  any 
entire  sum,  or  at  specific  prices  as  in  common  cases)  kept  the 
supposed  purchase  money  in  its  own  hands  and  never  placed 
it  under  ciie  control  of  the  court.    Of  the  cargoes  it  took  pos- 
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isession  immediately  upon  their  coming  into  port  without  wait- 
ing for  the  formality  of  Sir  James  Marriott's  order  to  selL 

"The  agency  and  influence  of  the  government  is  visible  and 
prominent  in  every  step  of  the  transaction.  The  sale  was  the 
obvious  effect  of  its  will.  Even  in  the  ascertainment  of  the 
compensation  to  be  paid  to  the  neutral  owners  (although  it  is 
pretended  it  was  a  proceeding  in  the  ordinary  course  of  jus- 
tice),  the  measure  of  redress  was  dictated  by  the  state,  and  as 
prescribed  applied. 

"In  short,  the  whole  affair  was  so  plainly,  and  indeed  con- 
fessedly, a  mere  political  arrangement  for  the  compulsory  pur- 
chase by  the  British  Government  of  articles  of  provision  from 
neutrals  that  it  seems  wonderful  how  it  can  be  imagined  that 
a  case  arising  under  it  was  a  case  between  captor  and  claim- 
ant in  which  the  claimant  was  to  look  to  the  captor  for  the 
promised  retribution. 

"Upon  such  a  subject  there  needs  no  labored  argument. 

"I  have  thus  stated  the  principal  reasons  upon  which  I  have 
formed  the  opinion  ^that  it  does  not  sufBciently  appear  on  this 
occasion  that  the  claimants  could  not  by  the  ordinary  course 
of  judicial  proceedings  obtain,  have,  and  receive  adequate  com- 
pensation for  the  loss  and  damage  they  are  supposed  to  have 
sustained  by  the  seizures  complained  of.' " 

Pinkney,  commissioner,  June  25,  1797,  case  of  the  Neptune,  Article  VII., 
treaty  between  the  United  States  and  Great  Britain  of  November  19, 1794. 

"  I  am  next  to  examine  the  second  leading 

Case  of  the  "Kap-  question,  viz,  Whether,  in  the  ordinary  course  of 

tone:"  -Opinion  judicial  proceedings^  the  neutral  claimant  could 

Fifth  Com^  actually  have  obtained,  had  and  received,  full 

^ansr.  ^^^  adequate  compensation  for  the  loss  and 

damage  which  he  has  so  sustained  t 
"When  in  a  public  instrument  of  contract  between  two 
nations  the  ordinary  course  of  judicial  proceedings  of  one  of 
the  parties  is  made  the  rule  by  which  the  other  party  is  bound 
to  govern  his  conduct  on  an  important  point,  we  must  presume 
that  the  meaning  of  the  term  ordinary  course  is  easily  within 
the  knowledge  of  the  foreigner  whose  interests  are  made  so 
materially  to  depend  upon  a  correct  understanding  of  the 
term.  In  the  present  case,  the  most  obvious  and  authoritative 
source  to  which  a  foreigner  would  naturally  look  for  informa- 
tion on  the  subject  appears  to  be  the  written  law,  by  which 
proceedings  in  matters  of  prize  are  regulated,  commonly  known 
5627— Vol.  3 61 
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by  the  name  of  the  prize  act.  He  would  naturally  conclude 
that  this  act  was  intended  by  the  legislature  to  provide  and 
define  the  ordinary  course  of  judicial  proceedings  in  matters 
of  prize. 

"I  have  followed  this  mode  of  inquiry,  and  in  seeking  in 
that  act  for  provisions  descriptive  of  or  applicable  to  the 
proceedings  which  have  been  had  in  this  and  similar  cases,  T 
find  very  few  of  its  provisions  which  are  so  applicable.  But  I 
observe  that  the  thirty-fifth  section  of  the  act  reserves  author- 
ity to  His  Majesty,  with  the  advice  of  his  privy  council,  to  give 
from  time  to  time  such  further  rules  and  directions  to  his 
courts  of  admiralty  as  by  him  shall  be  thought  necessary  and 
proper. 

"The  ordinary  course  of  judicial  proceedings  I  conceive, 
then,  to  be  pointed  out  in  the  body  of  the  act;  and  the  thirty- 
fifth  section,  I  presume,  was  intended  to  apply  to  extraordi- 
nary and  unforeseen  cases  which  might  arise,  and  which  might, 
in  the  opinion  of  His  Majesty's  government,  require  measures 
varying  from  the  ordinary  course  which  the  act  had  already 
defined. 

"  The  prize  act  authorizes  all  persons  acting  under  commis- 
sions or  letters  of  marque,  duly  granted,  to  seize  and  bring 
into  port,  etc.,  all  vessels,  etc.,  belonging  to  enemies  of  Great 
Britain.  The  seizure  in  question  is  understood  to  have  been 
made  under  an  order  or  instruction  of  His  M^esty  for  seizing 
and  bringing  into  port,  etc.,  all  neutral  vessels^  laden  either  in 
whole  or  in  part  with  provisions  and  bound  to  ports  of  the 
enemy.  It  is  further  understood  to  have  been  part  of  that 
order  and  instruction  Hhat  the  officers  and  companies  of  His 
Majesty's  vessels  of  war,  acting  in  execution  thereof,  were  to 
be  paid  a  certain  sum  per  ton  on  the  measurement  of  the  neu- 
tral vessels  which  might  be  so  taken  in  lieu  and  discharge  of 
all  other  and  customary  claims.'  I  say  understood  to  have 
been,  because  we  have  not  been  able  to  procure  a  copy  of  the 
order  itself,  which  circumstance  forms  an  additional  point,  in 
which  this  business  varies  ah  initio  from  the  ordinary  course 
of  proceedings,  according  to  which  His  Majesty's  orders  and  in- 
structions (of  this  nature)  to  his  vessels  of  war  are  public,  and 
copies  thereof  always  easily  to  be  obtained  at  his  courts  of  ad- 
miralty. Thus  it  appears  that  the  capture,  or  first  step  in  the 
business  before  us,  took  place  in  obedience  to  a  particular 
order  of  His  Majesty's  government,  varying  from  the  ordinary 
course  of  proceedings. 
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^<  The  second  step  in  this  case,  in  which  a  wide  deviation 
from  the  ordinary  coarse  of  judicial  proceedings  is  observable, 
is,  that  the  jndge  of  the  high  court  of  admiralty,  as  soon  as  the 
cause  was  brought  within  his  cognizance,  and  before  any  deci- 
sion or  even  inquiry  was  made,  whether  the  property  belonged 
to  neutral,  friend,  or  enemy,  ordered  the  cargo  to  be  sold  to 
His  M^esty's  government,  and  afterward,  upon  due  examina- 
tion,  decreed  both  vessel  and  cargo  to  belong  as  claimed  to 
neutrals.  In  this  deviation  from  the  ordinary  course,  it  is  also 
understood  that  the  Judge  acted  in  obedience  to  an  express 
order  of  His  Majesty's  government. 

<^A  third  conspicuous  deviation  from  the  ordinary  course  of 
judicial  proceedings  observable  in  this  case  is  the  manner  of 
sale  and  the  rule  by  which  the  value  of  the  cargo,  decreed 
to  be  paid  to  the  neutral  owner,  was  ascertained.  The  mer- 
chants, by  whom  the  registrar  was  assisted  in  this  case,  are 
highly  respectable  and  very  well  informed  men.  It  must  have 
been  obvious  to  them  that  the  cargoes  of  different  ships  are 
very  seldom  composed  either  entirely  of  similar  articles,  or  of 
various  articles  in  precisely  the  same  proportion,  and  that,  of 
course,  one  rate  of  compensation  could  never,  with  equal  jus- 
tice, be  applied  to  many  cases.  In  cargoes  composed  princi- 
pally of  articles  for  which  the  demand  was  great,  it  must  have 
been  evident  to  them  that  ten  per  cent  advanced  on  the  foot 
of  the  invoice  was  not  an  adequate  compensation;  and  it  must 
have  been  equally  evident  that  in  other  cases  of  cargoes  com- 
posed principally  of  articles  not  in  demand  ten  per  cent  might 
be  more  than  an  adequate  compensation.  Those  gentlemen 
acting  as  in  the  ordinary  course  of  judicial  proceedings,  and 
following  the  dictatesof  their  own  judgments  and  consciences, 
would  never  have  thought  it  their  duty  to  adopt  this  rule  of 
ten  per  cent  (which  might  thus  prejudice,  in  some  instances, 
the  interests  of  their  own  nation,  and  in  very  many  those  of 
the  neutrals)  as  a  measure  of  justice  equally  applicable  to  all 
variety  of  cases  which  the  order  of  April  1795  might  bring 
before  them;  and,  accordingly,  we  find  them  declaring  to  the 
claimant  that  they  (in  thus  deviating  from  their  ordinary 
course)  acted  in  obedience  to  the  particular  and  positive  in- 
structions of  His  Majesty's  government. 

<^  The  agent  for  the  neutral  owners  (a  respectable  merchant 
of  the  city  of  London  and  a  British  subject),  states  to  us,  in 
an  affidavit  in  due  form,  that  after  remonstrating  in  vain  with 
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the  registrar  and  merchants  while  making  up  their  reports,  on 
the  injustice  of  applying  the  rule  of  ten  per  cent  in  this  case, 
he  (being  so  referred  by  them  for  farther  information)  made 
personal  application  to  Mr.  Long,  one  of  the  secretaries  of  His 
M^esty's  treasury;  that,  having  repeated  to  him  his  repre- 
sentation of  the  hardships  of  the  case,  and  having  solicited 
permission  to  take  the  sale  of  this  cargo  into  his  own  hands, 
giving  bonds  that  it  should  be  sold  in  England,  he  received 
for  answer  from  Mr.  Long  ^  that  the  whole  business  had  been 
conducted,  and  the  registrar  and  merchants  had  acted  in  obedi- 
ence to  the  orders  of  His  Majesty's  government,  anji  that  no 
deviation  from  the  rules  established  by  those  orders  could  be 
admitted  in  any  particular  case;'  and  upon  the  proposal  of  the 
said  agent  to  carry  his  inquiries  and  remonstrances  to  a  still 
higher  authority,  he  was  answered  by  Mr.  Long  *  that  all  fur- 
ther application  would  be  vain;  that  the  execution  of  this 
branch  of  business  was  committed  expressly  to  his  (Mr.  Long's) 
direction,  and  no  variation  from  the  system  which  had  been 
adopted  by  His  Majesty's  government  would  be  admitted.' 

"  Thus  it  appears  that  the  whole  of  this  transaction,  from 
its  commencement  to  its  ultimate  stage,  was  out  of  the  ordi- 
nary course  of  judicial  proceedings,  and  that  by  the  express 
and  repeated  orders  of  His  Mjyesty's  government. 

"  It  is  now  to  be  inquired,  whether  the  claimant,  by  any 
possible  endeavors  to  pursue  the  ordinary  course  of  judicial 
proceedings  further  than  he  did,  could  in  the  end  actually 
have  obtained,  had,  and  received  full  and  adequate  compensa- 
tion for  the  loss  and  damage  which  he  complains  to  have 
sustained  in  this  case. 

"  We  have  been  told  that  an  application  to  the  judge  of  the 
high  court  of  admiralty,  to  correct  the  report  of  the  registrar 
and  merchants,  would  have  been  effectual;  but  I  can  not  con- 
sider this  to  be  presumable;  nor  can  I  even  regard  the  claim- 
ant as  having  been  under  any  obligation  to  attempt  that  mode, 
because  we  have  seen  that  the  judge  himself  had  deviated  as 
essentially  from  the  ordinary  course  of  proceedings,  in  obed- 
ience to  one  order  of  His  Majesty's  government;  and  I  can  not 
perceive  a  shadow  of  reason  for  believing  that  he  who  had 
yielded  a  ready  obedience  in  one  stage  of  the  business  would 
have  undertaken,  at  the  next  step,  to  oppose  or  control 
another  order  emanating  from  the  same  high  authority. 

"It  does  not  indeed  appear  to  me  that  the  judge  could  have 
so  done  consistently  with  his  duty;  nor,  in  truth,  can  I  compre- 
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hend  that  the  captor,  the  judge,  or  the  registrar  and  merchants 
have  done  either  more  or  less  than  their  duty  in  the  whole 
course  of  this  transaction.  They  have  acted  in  their  several 
characters  of  oflficers  or  servants  of  His  Majesty,  who,  by  the 
thirty-fifth  section  of  the  prize  act,  is  expressly  invested  with 
the  power  to  give  them  such  further  instructions  as  to  him, 
with  the  advice  of  his  privy  council,  shall  appear  to  be  neces- 
sary; fiirther  instructions  were  given  in  this  case,  and  these 
servants  of  the  crowti  had  but  one  duty — to  obey. 

"It  may  here,  perhaps,  be  objected,  *that  it  does  not  appear 
that  the  order  under  which  the  registrar  and  merchants  acted 
was  an  order  of  His  Majesty,  with  the  advice  of  his  privy 
council,  and  that  neither  were  they  bound  to  obey  an  order 
given  by  any  other  authority,  nor  was  the  judge  bound  to  con- 
firm their  report,  unless  made  in  obedience  to  the  order  of  that 
particular  authority.'  I  beg  leave  to  reply,  that  neither  does 
the  contrary  appear;  the  objection  may  with  equal  justice  be 
extended  (for  aught  we  know)  to  the  orders  under  which  the 
capture  was  made  and  to  that  under  which  the  cargo  was 
directed  to  be  sold  to  His  Majesty's  government,  since  all 
these  orders  were  in  such  complete  deviation  from  the  ordinary 
course,  as  to  have  been,  and  to  remain  at  this  hour,  all  and 
equally  invisible  to  us.  It  is  enough  to  my  argument  that 
they  were  thus  out  of  the  ordinary  course,  and  (whether  right- 
fully or  not  is  not  for  us  to  inquire)  that  in  fact  they  have  been 
obeyed  by  His  Majesty's  officers  and  servants,  and  thus  have 
hitherto  prevented  the  actual  receipt  of  full  and  adequate 
compensation  by  the  neutral  claimant. 

"One  step  only  remained  to  have  been  taken  by  the  claim- 
ant in  compliance  with  the  ordinary  course  which  appears  to 
me  to  have  ofiered  any  hope  of  relief— an  appeal  to  the  lords 
commissioners — and  this  we  understand  to  have  been  omitted, 
in  consequence  of  the  answer  of  Mr.  Long  to  the  agent,  which 
has  been  stated  above.  We  are  told  that  this  was  not  suffi- 
cient authority,  and  that  an  appeal  ought  to  have  been  insti- 
tute notwithstanding  that  answer.  What  authority,  then, 
would  have  been  sufficient?  Is  it  expected  that  the  prime 
minister,  or  the  lord  president  of  the  council,  shall  personally 
answer  every  question  respecting  the  several  departments! 
Why  are  secretaries  attached  to  those  departments,  if  faith 
and  credence  be  not  due  them !  Mr.  Long,  a  member  of  the 
House  of  Commons  of  England,  has  been  for  several  years  one 
of  the  confidential  and  efficient  secretaries  of  the  first  minister, 
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a  character  of  no  light  import,  whether  we  consider  the  very 
important  duties  of  the  employment  or  the  discriminating 
talents  of  that  great  man,  nnder  whose  near  and  constant 
inspection  those  duties  are  performed. 

^^I  confess  myself  so  confirmed  in  habits  of  discipline  and 
subordination  that  I  should  regard  the  information  officially 
given  to  me  by  Mr.  Long,  relative  to  a  measure  actually  adopted, 
or  to  an  order  actually  given  by  His  Mjyesty's  government,  to 
be  of  exactly  equal  authority  as  if  it  had  been  communicated 
to  me  by  the  minister  himself. 

"  But  here  again  the  objection  returns,  Hhat  the  order  of  His 
Majesty's  government  is  not  the  order  of  His  Majesty  with  the 
advice  of  his  privy  council.^  Granted  j  and  I  will  for  a  moment 
admit  (what,  however,  is  by  no  means  ascertained  by  any  evi- 
dence before  us)  that  the  orders  under  which  the  captor  and 
judge  acted  were  orders  of  the  king  and  council  and  that  the 
orders  under  which  the  registrar  and  merchants  acted  were  not 
What,  then,  would  have  been  the  course  of  the  business!  By 
His  Majesty's  government  let  me  be  understood  to  mean  those 
ministers  to  whom  His  Majesty  is  pleased  to  confide  the  execu- 
tive power  and  business  of  the  government.  His  Majesty's 
government  (in  common  with  the  executive  branch  of  every 
government)' must  possess  an  unity  of  sentiment  and  action; 
that  is,  there  must  reside  somewhere  a  power  to  prevent  dis- 
cord, and  the  struggle  of  any  part  against  the  general  wUl, 
since  these  would  tend  to  produce  contradictory  measures,  to 
introduce  confusion,  and  to  obstruct  the  business  of  the  nation, 
This  controlling  power  is  generally  understood  to  be  in  the 
prime  minister;  where  it  actually  does  reside,  requires  no  long 
investigation.  We  need  only  to  look  at  the  order  of  council  of 
26th  of  February  last.  Let  it  further  be  remembered  that  the 
ministers  composing  His  Majesty's  government  are  also  mem- 
bers of  His  Majesty's  privy  council,  and  of  course  have  a  right 
to — and  on  important  occasions  actually  do — sit  as  lords  com- 
missioners of  appeal  in  prize  cases.  Knowing  and  remember- 
ing these  things,  are  we  to  believe,  in  direct  contradiction  to 
precedent  and  to  daily  practice,  that  the  lords  commissioners 
of  appeal  would  on  this  occasion  have  placed  themselves  in 
direct  opposition  to  an  important  measure  of  His  Majesty's 
government;  that  His  Majesty's  government  would  thus  have 
become  ^  a  house  divided  against  itself  9 '  Is  it  not  rather 
to  be  believed  that  if  the  lords  commissioners  had  found 
themselves  embarrassed  by  the  supposed  informality  of  the 
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order  in  question,  this  embarrassment  would  have  been  re- 
moved by  a  reference  to  the  privy  council  for  the  adoption  of 
the  necessary  forms  t  I  can  not  but  believe  that  such  would 
have  been  the  course,  and  that  an  appeal  would  thus  have 
answered  no  purpose  to  the  neutral  claimant  but  to  create 
delay,  and  to  increase  his  expenses;  neither  can  I  believe  that 
many  Englishmen  of  candid  minds  can  really  persuade  them- 
selves to  entertain  a  contrary  opinion. 

<^I  trust  that  I  have  thus  made  manifest  at  least  a  very 
high  degree  of  improbability  of  redress  having  been  attain- 
able by  the  neutral  claimant  in  this  case,  in  the  ordinary 
course  of  judicial  proceedings;  but  it  maybe  denied  that  I 
have  demonstrated  the  absolute  improbability. 

<^  I  beg  leave  to  refer  those  who  may  be  disposed  to  make 
this  objection  to  the  legal  arguments  of  other  gentlemen  on 
this  subject,  and  particularly  to  that  of  Mr.  Pinkney.  These 
appear  to  me  to  be  fully  conclusive,  and  therefore  have  my 
entire  assent  I  shall  content  myself  with  further  observing, 
generally,  that  the  first  step  of  the  judge  in  ordering  the  cargo 
to  be  sold  to  His  Majesty's  government,  and  its  consequent 
delivery  out  of  the  custody  and  control  equally  of  the  captor 
and  of  the  court  Itself,  into  the  hands  of  His  Majesty's  govern- 
ment, or  its  agents,  discharged  the  captor  in  every  view  of 
justice  or  of  equity,  that  I  can  comprehend,  from  any  just  re- 
sponsibility thereafter.  By  what  process  consistent  with  the 
ordinary  course  of  judicial  proceedings  the  netural  claimant 
after  that  step  was  to  obtain,  have,  and  receive  the  full  com- 
pensation which  is  the  object  of  the  treaty,  either  from  the 
captor,  who  appears  to  me  to  have  been  thus  deprived  of  that 
which  in  the  ordinary  course  of  judicial  proceedings  consti- 
tutes the  object  and  measure  of  his  responsibility,  or  from 
His  Majesty's  government,  whose  responsibility  respects  only 
the  supreme  tribunal  of  the  nation,  I  confess  I  can  not  com- 
prehend, i  have  searched  in  vain  that  act,  which  I  understand 
to  designate  the  ordinary  course  of  judicial  proceedings  in 
matters  of  prize,  and  which  is  the  measure  and  rule  of  the 
claimant's  duties;  and  finding  no  such  process  there  desig- 
nated, I  can  not  but  conclude  that  it  was  not  possible  for  the 
claimant  in  this  case  actually  to  obtain,  have,  and  receive  full 
and  adequate  compensation  for  the  loss  and  damage  which  he 
has  sustained  in  the  ordinary  course  of  judicial  proceedings. 

*'  To  no  extraordinary  measures  had  he  either  the  power  or 
the  obligation  to  have  recourse,  except  to  that  which  he  has 
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followed  by  his  memorial  to  this  board;  and  it  is  clearly  my 
opinion  that  we  are  bound  carefully  to  examine  his  case,  and  to 
give  therein  such  award  as  shall  appear  to  us  consistent  with 
equity,  justice,  and  the  law  of  nations. 

Trumball,  fifth  oommissionery  Jnly  26, 1797,  case  of  the  Neptune,  Article 
VIII.,  treaty  between  the  United  States  and  Great  Britain  of  November 
19, 1794. 

"  By  the  memorial  it  appears  that  this  vessel 
^^LS!5iJ*S»w*^*^  captured  20th  January  1794,  and  con- 
op  no  .re.  ^^^^^  ^y  ^.j^^  vice- admiralty  court  of  Domin- 
ica on  the  26th  February  in  the  same  year,  and  time  allowed 
for  entering  an  appeal  in  that  court  until  the  14th  March ;  that 
a  motion  for  entering  an  appeal  before  the  lords  commission- 
ers of  appeal  was  made  on  the  15th  l^ovember  1795,  when 
their  lordships  rejected  the  same. 

^^This  endeavor  to  enter  an  appeal  in  the  high  court  of 
appeals  appears  to  be  all  that  the  memorialists  ever  did  to 
attain  redress  against  the  captors  after  the  decrees  of  the 
vice-admiralty. 

^^The  omission  to  enter  and  prosecute  an  appeal  in  the  vice- 
admiralty  court  is,  to  my  mind,  satisfactorily  accounted  for. 
The  only  question  is,  whether  the  memorialists,  by  not  enter- 
ing their  appeal  before  the  lords  commissioners,  or  taking 
any  steps  to  this  end  until  the  15th  November  1795,  have  not 
brought  their  case  within  that  description  to  which  the  par- 
ties to  this  contract  expressly  understood  its  provisions  should 
not  extend. 

"  An  order  of  His  Britannic  Majesty  dated  9th  August  1794 
admitted  of  appeals  from  the  judgments  of  the  vice- admiralty 
courts,  notwithstanding  the  ordinary  time  for  entering  and 
prosecuting  the  same  had  elapsed,  provided  they  were  pre- 
sented within  a  seasonable  time.  Under  this  order  appeals, 
not  within  the  ordinary  time,  were  admitted  nntil  the  last  of 
September  1795.  In  November  1794  Mr.  Bayard  was  appointed 
by  the  Government  of  the  United  States  to  reside  in  London, 
as  agent  of  claims  and  appeals,  with  authority,  under  the 
directionof  Mr.  Jay,  to  bind  the  United  States  for  costs  and 
damages  attending  the  prosecution;  and  counsel  to  prosecute 
appeals  in  behalf  of  citizens  of  the  United  States  was  engaged 
by  and  at  the  expense  of  the  government.  Notice  of  the  above 
order  and  of  the  appointment  of  Mr.  Bayard,  with  his  authori- 
ties and  the  engagement  of  counsel  as  aforesaid,  was  published 
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throughont  the  United  States  in  the  latter  part  of  the  year 
1794,  together  with  a  letter  from  Sir  William  Scott  and  Dr. 
Nicholl,  pointing  ont  the  mode  by  which  appeals  were  to  be 
entered  and  prosecated. 

"  These  different  provisions  afforded  the  memorialists  eight- 
een months  after  the  decree  of  the  vice-admirality  court  to 
appeal  therefrom  and  enter  their  appeal  in  the  high  court  of 
appeals,  and  nine  months  at  least  after  all  these  provisions 
were  known  in  every  part  of  the  United  States,  and  an  agent 
appointed  to  aid  and  assist  the  parties  in  prosecuting  their 
appeal. 

<<  Their  not  availing  themselves  of  these  opportunities  to 
obtain  compensation  in  the  ordinary  course  of  judicial  pro- 
ceedings for  such  a  length  of  time,  and  under  such  advantages, 
brings  their  case  within  the  terms  of  a  loss  and  damage  occa- 
sioned by  manifest  delay  or  negligence  or  willful  omission  of 
the  claimant. 

<<  I  am  therefore  of  opinion  that  the  memorialists  are  not 
entitled  to  compensation  under  this  article.'^ 

The  claim  was  accordingly  dismissed. 

Gore,  commissioner^  July  6,  1797,  case  of  the  Fame,  EyeBham,  master, 
Article  VII. ^  treaty  between  the  United  States  and  Great  Britain  of  No- 
vember 19,  1794 

After  the  opinions  and  decisions  just  set  forth 
Senewal  of  Diacni-  ^^^  rendered  by  the  board  under  Article  VII. 
of  the  treaty  of  1794,  the  question  of  a  denial 
of  justice  again  arose  in  an  acute  form.  In  April  1798  the 
period  prescribed  by  the  treaty  for  the  filing  of  claims  expired. 
Various  claims,  in  which  judicial  proceedings  were  still  pend- 
ing, were  then  called  up  for  action.  The  British  agent  ob- 
jected to  the  consideration  of  these  cases  on  the  ground  that, 
as  the  judicial  proceedings  were  not  yet  exhausted,  it  did  not 
suificiently  appear  that  the  claimants  could  not  obtain  com- 
I>ensation  "in  the  ordinary  course  of  justice.''  In  the  discus- 
sion of  this  question,  in  the  case  of  the  Sally^  Hayes,  master, 
Mr.  Gore  and  Mr.  Pinkuey  both  delivered  opinions,  which  are 
given  below. 

"The  British  commissioners  having  declared 
OEM  of  the  "SaUy,"  ^tj^t  they  do  not  think  themselves  competent 
Mr^Oor    "^^     under  the  words  of  the  treaty  or  the  commis- 
sion by  which  they  act   to.  take   any  share 
without  the  special  instruction  of  His  Majesty's  ministers  in 
the  decision  of  any  case  in  which  the  judicial  proceedings 
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are  still  depending  in  the  ordinary  coarse  of  justice  and 
having  caused  that  declaration  to  be  placed  on  the  records, 
renders  it  expedient  that  those  who  entertain  a  different 
opinion  should  state  in  like  manner  that  opinion  with  the  rea- 
sons on  which  it  is  founded,  and  also  those  by  which  it  appears 
to  them  that  the  construction  of  the  British  commissioners  is 
inadmissible. 

^^This  declaration  includes  two  opinions  on  the  powers  and 
duties  of  the  commissioners. 

<^lst.  That  the  board  is  not  competent  to  decide  on  cases 
in  which  judicial  proceedings  are  depending  in  the  ordinary 
course  of  justice. 

"2ndly.  That  in  cases  where  they  think  themselves  incompe- 
tent to  act  they  are  authorized  to  decline  taking  any  share  in 
the  proceedings,  thereby  arresting  the  progress  of  the  board 
in  its  duties  and  suspending  for  an  unlimited  time,  at  the  will 
of  the  party  promising  to  make  compensation,  the  due  execu- 
tion of  the  article,  if  not  rendering  it  absolutely  null  and  void. 

"I  am  of  opinion  that  the  board  is  now  competent  to  decide 
on  the  case  of  the  Sally j  Hayes,  master  (the  particular  state 
and  history  of  which  is  given  in  Mr.  Slade's  affidavit,  inserted 
in  the  records  on  the  22d  June  inst.)  and  also  on  all  cases  of  cap- 
ture of  the  property  of  American  citizens  made  under  color  of 
authority  or  commission  from  His  Britannic  Mtyesty  since  the 
commencement  of  the  war  in  which  his  said  Majesty  was 
engaged  at  the  time  of  exchanging  the  ratifications  of  the 
treaty  under  which  we  act  and  prior  to  the  date  of  said 
exchange. 

<<The  seventh  article  of  said  treaty  ordains  that  in  all  cases 
of  loss  and  damage  resulting  from  such  capture  as  aforesaid 
where  adequate  compensation  could  not  at  the  time  of  exchang- 
ing said  ratifications  be  actually  obtained,  had,  and  received  in 
the  ordinary  course  of  judicial  proceedings,  full  and  complete 
compensation  for  the  same  shall  be  made  by  the  British  Gtov- 
emment. 

^'The  article  affords  a  right  to  the  American  citizens  to  pre- 
fer their  complaints  within  a  certain  term.  The  duly  of  the 
conmiissioners  is  expressly  defined.  It  is  to  examine  honestly, 
diligently,  carefully,  and  impartially,  and  to  the  best  of  their 
judgment  decide  according  to  justice,  equity,  and  the  law  of 
nations  all  such  complaints  as  shall  be  preferred  to  them 
under  the  said  article. 
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"The  only  discretion  granted  to  the  board  is  in  cases  where 
the  commissioners  shall  think  it  jnst  and  reasonable  to  extend 
the  term  limited  for  the  space  of  six  months. 

"There  is  not  the  smallest  authority,  either  by  express  letter, 
or  construction,  to  suspend  the  examination  and  decision  of 
cases  actually  preferred, 

"In  the  case  of  the  Sally j  Hayes,  master,  and  in  all  those 
yet  depending  in  the  courts  and  which  have  been  submitted 
to  the  agent  of  the  British  crown,  both  parties  in  their  own 
opinion  are  prepared.  Neither  requests  any  delay.  The  com- 
plainant states  a  case  which  agrees  with  the  description  in  the 
article  and  which  if  true  entitles  him  to  our  award  on  the 
British  Government.  The  King's  agent  denies  a  material 
allegation,  and  the  issue  before  the  board  is,  whether  the  com- 
plainant could  at  the  exchange  of  the  ratifications  as  afore- 
said actually  obtain,  have,  and  receive  adequate  compensation 
for  the  loss  and  damage  sustained  by  the  ordinary  course  of 
judicial  proceedings.  If  the  claimant  proves  that  he  could 
not,  his  claim  is  supported.  Whether  he  could  or  could  not 
at  the  exchange  of  the  ratifications  as  aforesaid  actually  ob- 
tain, have,  and  receive  compensation  in  the  ordinary  course 
depends  on  this  fact,  viz,  whether  he  did  or  did  not  obtain 
such  compensation  prior  to  the  expiration  of  the  term  in  which 
he  was  permitted  to  perfer  his  claim  to  the  board. 

"  If  he  fails  in  his  proofs  the  complaint  must  be  dismissed. 
This  is  a  duty  due  to  the  British  Government,  and  this  gov- 
ernment has  a  direct  and  important  interest  to  show  that  all 
complaints  under  this  part  of  the  article  have  been  disposed 
of  either  by  payment  of  all  awards  rendered  or  by  a  deci- 
sion of  the  board  that  the  parties  complaining  had  no  just 
cause  of  complaint. 

"The  very  appointment  of  a  court,  the  authorizing  parties  to 
prefer  suits  before  such  court,  and  an  acceptance  by  indi- 
viduals of  the  office  of  judges,  supposes  and  includes  an 
obligation  on  the  part  of  the  judges  to  decide  the  suits  pre- 
ferred as  soon  as  possible:  any  unnecessary  delay  is  a  delin- 
quency in  them,  is  destructive  of  the  very  end  of  their  appoint- 
ment, and  a  breach  of  duty. 

"The  board  is  not  only  under  the  implied  obligation,  but 
the  members  have  moreover  expressly  engaged  to  examine 
and  decide  all  such  cases  as  shall  be  preferred  to  them  hon- 
estly and  carefully,  impartially  and  diligently.    To  prevent  an 
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undue  prolongation  of  the  existence  of  the  complaints  pro- 
vided for,  and  also  of  the  duration  of  the  commission,  the 
parties  have  limited  the  time  within  which  the  board  shall  be 
competent  to  receive  claims. 

<<From  what  has  been  before  stated,  it  is  evident  that  the 
parties  have  a  right  to  our  examination  and  decision;  that 
they  have  required  the  same  in  the  manner  prescribed  by  the 
treaty  and  our  own  rules,  and  that  it  is  the  indispensable 
duty  of  the  board  to  examine  and  decide  the  complaints  with- 
out delay.  The  term  within  which  the  party  complaining  had 
a  right  to  prefer  his  complaint  expired  on  the  10th  day  of 
April  last. 

^'If  the  allegation  was  not  then  true,  it  is  immaterial  to  him 
whether  or  not  he  can  prove  at  a  future  day  that  at  such  time 
he  shall  not  be  able  to  obtain  adequate  compensation,  etc,  for 
he  is  forever  barred  from  deriving  any  advantage  from  the 
treaty,  unless  his  complaint  was  true  on  the  day  of  filing  it,  the 
term  for  preferring  and  supporting  his  claim  having  expired. 

"The  promise  of  the  British  Government  is  to  afford  com- 
pensation for  losses,  etc.,  where  for  ^whatever  reason^  it  was 
unattainable  in  the  ordinary  course  of  justice,  at  the  date  of 
the  exchange  of  the  ratifications  aforesaid.  The  truth  of  the 
complaints  of  the  American  citizens  as  stated  in  the  article, 
depended  on  events  subsequent  to  the  date  of  the  treaty. 
The  complaint,  viz.  That  they  could  not  then  obtain,  have, 
and  receive  compensation  in  the  ordinary  course  might  prove 
true  in  all  the  cases  of  capture,  or  only  in  a  few — its  proba- 
bility in  some  was  acknowledged  by  the  provision. 

<^  Having  made  a  promise  to  afford  compensation  in  any, 
where,  for  whatever  reason,  it  should  prove  true,  and  having 
limited  the  time  within  which  the  means  of  obtaining  the 
benefit  of  this  promise  should  be  admitted  to  the  complain- 
ants, binds  the  party  making  the  promise  to  afford  it  in  the 
alternative,  if  not  procured  in  the  ordinary  course;  otherwise 
he  defeats  his  own  promise,  especially  as  it  depended  solely  on 
the  party  promising  to  grant  the  satisfaction,  in  the  ordmary 
mode,  and  was  notattainablebyanyexertionof  thecomplainant. 

"The  limiting  the  term  within  which  compensation  should 
be  demandable  through  this  board,  evidently  shows  the  sense 
of  the  parties,  that  if  any  obstacle  existed  at  the  completion  of 
such  term  to  the  obtaining  and  actually  receiving  compensa- 
tion in  the  ordinary  course,  it  should  be  awarded  by  the  board 
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unless  bis  not  obtaining  it  arose  from  bis  own  willful  omission 
or  neglect, 

'<  Tbe  not  being  in  possession  of  tbe  decree  of  tbe  court  in 
his  favor  or  not  haying  actually  received  satisfaction  in  con- 
sequence of  such  decree  at  tbe  expiration  of  tbe  term  afore- 
said, is  as  conclusive  evidence  of  the  fact  that  tbe  complainant 
could  not  receive  tbe  compensation  at  tbe  exchange  of  tbe  said 
ratifications  as  a  decree  against  him,  and  is  as  clearly  within 
the  words  <  whatever  reason.' 

"  If  therefore  tbe  not  obtaining  such  compensation  did  not 
arise  from  the  willftil  omission  and  neglect  of  tbe  claimant,  he 
has  proved  everything  necessary  to  entitle  himself  to  the  award 
of  tbe  board. 

"  The  following  rules  for  tbe  interpretation  of  treaties  be- 
tween states,  and  of  contracts  between  individuals,  are  ac- 
knowledged by  the  law  of  nations,  and  by  tbe  common  law 
of  England,  and  may  serve  to  justify  my  reasoning  on  this 
subject. 

^^"So  construction  shall  be  admitted  which  renders  a  treaty 
null  and  illusive,  nor  which  leaves  it  in  the  discretion  of  the 
party  promising  to  fulfill  or  not  his  promise.  When  a  party  is 
bound  to  do  two  things,  tbe  performance  of  both  dependent  on 
himself,  and  he  omits  to  perform  one,  be  shall  not  avail  himself 
of  the  nonperformance  of  that  which  is  first  in  order  of  time,  to 
discharge  himself  f^om  tbe  performance  of  tbe  other,  which  is 
subsequent  Additional  reasons  confirm  this  rule  of  construc- 
tion, when  it  is  apparent  that  tbe  party  promising  suffers  but 
small  inconvenience  from  its  adoption,  and  tbe  party  to  whom 
tbe  promise  is  made  would  lose  tbe  entire  benefit  of  such  prom- 
ise by  adopting  a  different  rule. 

"  To  refuse  an  examination  into  the  merits  of  tbe  complain- 
ant's case  when  tbe  time  has  arrived,  after  which  be  can  not 
prefer  bis  claim,  is  to  render  tbe  article  vain,  illusive,  and  null. 

<^  To  refuse  to  receive  tbe  complainant's  claim  because  the 
party  has  not  obtained  tbe  decree  of  the  court  in  bis  favor  or 
been  able  to  execute  such  decree  when  obtained  at  a  period 
when  be  will  forever  after  be  foreclosed  from  showing  this  fact, 
is  to  make  tbe  existence  of  tbe  very  mischief  complained  of 
tbe  cause  for  not  granting  him  tbe  redress  promised. 

'^  His  claim  for  compensation  from  tbe  British  Government, 
which  is  tbe  explicit  promise  of  tbe  article,  and  to  obtain 
which  was  a  principal  cause  of  the  treaty,  is  totally  and  forever 
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defeated,  if  proof  of  his  not  having  thus  actaally  obtained 
and  received  compenBation  at  the  expiration  of  the  term  for 
availing  himself  of  this  promise,  without  any  willful  omission 
or  neglect  on  his  part,  be  not  deemed  satisfactory  evidence  of 
this  fact. 

<^  If  compensation  is  refused  on  the  ground  of  the  British 
Government  not  having  caused  satisfaction  to  have  been  made, 
through  the  ordinary  course  of  judicial  proceedings,  it  is  mak- 
ing a  nonperformance  by  the  British  Government  the  cause  of 
defeating  its  own  promise.  If  the  party  complaining  is  barred 
from  obtaining  a  decision  by  the  commissioners  because  the 
courts  have  not  adjudged  him  satisfaction  from  the  captors, 
such  omission  to  pass  judgment,  unless  it  arose  from  the  willfiil 
omission  and  neglect  of  the  party,  would  be  a  breach  of  the 
treaty:  for  if  one  party  does  or  forbears  to  do  an  act  whereby 
he  prevents  the  other  from  receiving  the  benefit  of  his  promise, 
it  amounts  to  a  breach  of  the  covenant  or  promise,  on  the  part 
of  him  who  thus  acted,  or  neglected  to  act,  so  as  to  defeat  the 
promisee  of  the  benefit  of  his  promise. 

^'  It  is  contrary  to  the  rules  of  just  construction  so  to  inter- 
pret the  terms  of  a  treaty  as  to  impute  to  one  party  a  breach 
thereof,  when  by  any  other  admissible  interpretation  the  treaty 
can  be  supported  and  no  breach  imputed  to  either. 

^^  It  is  clear  by  the  express  limitation  that  if  the  construc- 
tion of  the  British  commissioners  be  just,  the  claimants  are 
forever  barred  from  every  benefit  of  the  article,  while  by  the 
assignment  of  the  demand  against  the  captors  the  decision  of 
His  Britannic  Majesty's  courts  may  be  had  at  another  time, 
without  any  material  loss  or  injury  to  the  British  Government. 

"There  appears  no  sufficient  ground  for  the  assignment 
under  the  construction  of  the  British  commissioners,  for  if  the 
fact  of  the  complainants  not  being  able  to  receive  compensa- 
tion in  the  ordinary  course  can  only  appear  by  his  having 
failed  in  all  the  various  processes  against  captors,  owners, 
and  bail,  the  trifling  benefit  of  an  assignment  to  the  British 
Government  on  the  ground  of  insolvency,  in  all  this  various 
description  of  persons,  would  have  been  unworthy  of  a  nationid 
stipulation. 

"At  the  time  of  executing  the  treaty  there  could  not  have 
been  less  than  600  cases  which  the  parties  must  have  contem- 
plated, as  the  subject  of  the  seventh  article,  and  also  of  judicial 
examination.  Supposing  a  decision  of  them  all  within  the 
shortest  i)ossible  period,  say  one  year,  it  could  not  have  been 


Digitized  by  VjOOQ  IC 


DENIAL   OP   JUSTICE.  8107 

within  human  power  to  have  obtained  and  executed  all  the 
various  processes  against  these  various  persons  within  the  time 
limited  for  preferring  claims  to  this  board. 

*^The  construction  then  given  by  the  British  commissioners 
supposes  that  one  party  offered  and  the  other  accepted  a  satis- 
faction in  terms  which  at  the  time  of  contracting  they  knew 
to  be  void  in  substance. 

^<In  the  preamble  to  the  treaty  the  parties  declare  an  in  ten 
tion  to  termiuate  their  differences  in  such  manner  as  to  pro- 
duce mutual  satisfaction. 

"  It  is  directly  contrary  to  this  avowed  intention  to  adopt  a 
construction  which  places  it  in  the  power  of  the  party  promis- 
ing to  postpone  indefinitely  if  not  totally  defeat  the  performance 
of  the  promise  which  was  to  afford  the  satisfaction  agreed  for. 

*'I  have  examined  this  subject  according  to  the  rules  of 
construction  well  known  and  received  as  just,  both  in  Eng- 
land and  America.  From  this  examination  it  is  evident  to  my 
mind  that  the  board  is  not  only  now  competent  to  examine  and 
decide  in  all  cases  of  irregular  or  illegal  capture  or  condemna- 
tion of  the  property  of  American  citizens,  under  color  of 
authority  or  commission  from  his  Britannic  Majesty,  prior  to 
the  e»3hange  of  the  ratifications  of  the  treaty;  but  that  it  is 
their  express  duty  to  examine  and  decide  all  such  as  were  pre- 
ferred to  them  on  the  9th  day  of  April  last  past. 

''It  is  also  evident,  according  to  the  declared  object  and  in 
tention  of  the  contracting  parties,  and  according  to  all  rules  of 
sound  construction,  that  proof  that  the  claimant  had  not  actu- 
ally obtained,  had,  and  received  compensation  in  the  ordinary 
course  of  justice,  at  the  expiration  of  the  term  in  which  he 
might  claim  the  promise  of  the  British  Government,  verifies 
the  allegation  that  he  could  not  at  the  time  of  exchanging  the 
ratifications  of  the  treaty,  actually  obtain,  have,  and  receive 
compensation  in  the  ordinary  course  of  justice. 

'<To  state  my  sentiments  on  the  second  opinion  contained  in 
the  declaration  of  the  British  commissioners  it  will  be  merely 
necessary  to  quote  the  words  of  the  treaty: 

'' '  Three  of  the  said  commissioners  shall  constitute  a  board 
and  shall  have  power  to  do  any  act  pertaining  to  the  said  com- 
mission, provided  that  one  of  the  commissioners  named  on 
each  side  and  the  fifth  commissioner  shall  be  present  and  all 
decisions  shall  be  made  by  the  majority  of  the  voices  of  the 
commissioners  then  present.' 
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<<Is  it  an  act  appertaining  to  the  commission  to  decide 
whether  a  claim  preferred  to  the  board  nnder  this  article  be 
within  its  provisions  t  Or  whether  a  material  allegation  made 
by  the  complainant  and  denied  by  the  agent  of  the  British 
Government  be  proved  or  not! 

<^The  answer  to  both  must  be  in  the  affirmative,  and  the  in- 
ference is  clear. 

^^The  duties  and  powers  of  the  board  and  the  rights  of  the 
complainants  are  expressly  defined  in  the  article.  The  opinion 
of  one  of  the  contracting  parties  can  not  alter  them.  If  the  case 
is  provided  for  in  the  article  the  board  can  not  refrain  from 
acting.  If  it  is  not,  although  one  party  may  consent,  the  board 
will  have  no  authority  under  its  present  commission.  I  can  not 
therefore  accede  to  the  reference  proposed  in  the  declaration 
for  the  purposes  therein  stated. 

<^  However,  I  request  that  it  may  be  understood  that  I  shall 
be  ready  to  concur  in  any  manner  of  transacting  the  business 
before  the  board,  which  shall  be  most  acceptable  to  the  mem- 
bers, or  to  either  goverument,  provided  such  arrangement 
consists  with  the  duties  of  the  commissioners,  according  to  my 
understanding  of  the  treaty  under  which  we  are  appointed." 

Opinion  of  Qore,  commissioner,  in  the  case  of  the  Sally,  Hayes,  master. 

"  I  come  now  to  the  other  question  involved 
Cum  of  tho*|SaUy,»»  ^  ^^^  declaration  viz,  whether  the  board  is 
Hayes :  Opiniim  of  ' 

Kr.  Pinkney.  ^^^  authorized  by  the  seventh  article  of  the 
treaty  to  examine  and  decide  cases  in  which 
proceedings  are  still  depending  in  the  ordinary  course  of 
justice. 

"  On  this  question  the  argument  lies  within  a  very  narrow 
compass. 

^<  The  article  stipulates  ^  that  in  all  the  cases  of  irregular  or 
illegal  capture  or  condemnation  complained  of  in  its  recite 
where  for  whatever  reason  adequate  compensation  could  not 
at  the  time  of  making  and  concluding  the  treaty  be  actually 
obtained,  had,  and  received  in  the  ordinary  course  of  justice, 
full  and  complete  compensation  for  the  same  will  be  made  by 
the  British  Government  to  the  complainants.' 

"  For  the  purpose  of  rendering  this  stipulation  effectual  the 
same  article  provides  for  the  appointment  of  a  board  of  refer- 
ence (consisting  of  five  commissioners)  to  whom  the  complaints 
in  question  are  to  be  preferred,  and  submitted  for  examination 
and  decision  according  to  certain  rules,  and  it  declares  that 
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the  award  of  this  board  shall  be  final  and  conclusive,  both  as 
to  the  justice  of  the  claim  and  the  amount  of  the  sum  to  be 
paid  to  the  claimant. 

"  The  article  further  provides  *  that  eighteen  months  from  the 
day  on  which  the  said  commissioners  shall  form  a  board  and 
be  ready  to  proceed  to  business,  are  assigned  for  receiving 
complaints  and  applications/  but  that  nevertheless  the  said 
commissioners  shall  be  authorized  in  any  particular  caseSj  in 
tchich  it  shall  appear  to  them  to  be  reasonable  andjustj  to  extend 
the  said  term  of  eighteen  months  for  any  term  not  exceeding  six 
montlis  after  the  expiration  thereof. 

''The  article  further  provides  that  each  of  the  said  com- 
missioners shall  take  an  oath  or  affirmation  '  honestly^  diligently^ 
impartially,  and  carefully  to  examine,  and  to  the  best  of  his 
judgment,  according  to  the  merits  of  the  several  cases,  and  to 
justice,  equity,  and  the  law  of  nations,  to  decide  all  such  com- 
plaintSyas  under  the  said  article  shall  be  preferred  to  the  said 
commissioners.^ 

"On  the  10th  of  April  last  the  term  of  eighteen  months, 
limited  by  the  article  for  the  exhibition  of  claims,  expired;  but 
previous  to  its  expiration  (on  the  last  day  of  the  term)  the  pres- 
ent complaint  with  a  variety  of  others,  in  which  the  judicial 
remedy  was  not  exhausted,  was  preferred  to  us. 

"As  it  is  my  intention  to  meet  the  general  question  arising 
out  of  the  declaration  of  the  British  commissioners,  I  shall 
not  here  state  or  advert  to  the  particular  circumstances  by 
which  the  present  complaint,  in  relation  to  the  point  before  us, 
might  possibly  claim  to  be  distinguished. 

"  My  opinion  is,  that  in  all  the  cases  of  irregular  or  illegal 
capture  or  condemnation  recited  in  the  preamble  of  the  seventh 
article  in  which,  without  the  manifest  delay  or  negligence  or 
willful  omission  of  the  claimants,  adequate  compensation  has 
not  been  obtained  in  the  ordinary  course  of  justice,  within  the 
term  assigned  by  the  article  for  the  reception  of  claims,  we 
are  authorized  to  proceed  to  an  examination  and  decision  of 
their  merits,  and  to  award  compensation,  if  we  shall  believe  it 
to  be  due. 

"  The  following  are  in  substance  my  reasons  for  that  opinioiL 

"1.  It  is  obvious  that  complaints  thus  circumstanced  are 
properly  before  us,  or  to  speak  more  correctly  have  been  duly 
preferred  under  the  article.  If  they  have  not  been  duly  pre- 
ferred, they  never  can  be,  and  of  course  can  never  in  any  event 
5627— Vol.  3 62 
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become  the  sabject  of  our  consideration,  which  none  of  us 
maintain. 

"The  article  assigns  eighteen  months  for  the  receipt  of 
claims,  and  regularly  every  claim,  to  be  entitled  to  the  benefit 
of  the  article,  must  be  presented  to  us  within  that  term. 

"We  have  authority,  it  is  true,  in  particular  cmes^  for  the 
advantage  of  claimants,  and  upon  special  grounds  of  reason 
and  justice  to  extend  the  term  six  months  longer,  but  a  claim- 
ant is  not,  therefore,  under  any  obligation  to  pass  by  the  gen- 
eral limitation,  for  the  puriK)se  of  throwing  himself  upon  our 
discretion,  and  hazarding  the  total  exclusion  of  his  application. 

"  If  he  steps  his  time  in  the  first  instance,  the  treaty  still 
allows  him  to  ask  to  have  his  complaint  received  upon  showing 
sufficient  cause  to  justify  the  indulgence;  but  it  can  not  be 
imagined  that  he  is  bound  to  pretermit  the  exercise  of  his  right 
of  coming  within  the  eighteen  months,  in  order  to  put  himself 
in  a  capacity  to  ask  a  favor  in  relation  to  the  extension  of  that 
term,  which  he  does  not  know  that  we  shall  grant. 

"Every  claimant,  then,  whose  case  is,  or  can  become,  proper 
for  our  cognizance  (and  we  all  appear  to  agree  that  every  case 
may  sooner  or  later  become  so)  may  file  his  application  within 
the  eighteen  months,  and  if  it  be  manifestly  in  his  power  to  do 
so,  must  file  it  within  that  period. 

"The  complaints  in  question,  therefore,  have  been  duly  pre- 
ferred, under  the  article. 

"2.  If  they  have  been  duly  preferred  under  the  article^  it  will 
not  be  difficult  to  prove  by  the  express  letter  of  it  that  it  is 
now  our  duty  to  proceed  to  the  examination  and  decision  of 
them,  according  to  their  merits,  and  to  justice,  equity,  and  the 
law  of  nations. 

"It  is  not,  I  think,  to  be  doubted  that  the  framers  of  the 
treaty,  in  adjusting  the  terms  of  our  official  oath,  have  taken 
care  that  they  should  be  suitable  to  their  own  views,  and  to 
our  powers;  nor  can  it  be  too  much  to  assume  that  whatsoever 
we  find  in  that  oath  may  be  safely  relied  upon,  so  far  as  it 
reaches,  as  indisputable  evidence  of  our  duty. 

"The  oath  commands  us  diligently  to  examine  and  decide^  ac- 
cording to  their  merits,  and  to  justice,  equity,  and  the  law  of 
nations  all  such  complaints  as  under  the  seventh  article  shall 
be  preferred  to  us. 

"  Thus,  then,  a  diligent  examination  and  decision  of  com- 
plaints is  required  to  follow  their  due  exhibition;  a  command 
which  assuredly  can  not  be  fulfilled,  in  regard  to  the  class  of 
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cases  in  question,  by  delaying  all  examination  and  decision 
nntil  the  lords  of  appeal  (and,  in  some  instances,  Sir  James 
Marriott,  and  after  him  the  lords)  shall  have  determined  ui>on 
them,  and  until  the  tardy  and  circuitous  process  of  that  tribu- 
nal shall  have  been  successively  spent  against  captors,  owners, 
and  bail,  to  enforce  their  determination. 

"  Nothing  can  be  more  conclusive  than  the  language  of  this 
oatli,  to  show  that  the  makers  of  the  treaty  did  not  mean  to 
authorize,  far  less  enjoin,  the  indefinite  procrastination  now 
contended  for;  but,  on  the  contrary,  that  they  designed  to 
secure  to  the  article  that  prompt  and  ready  execution  which 
alone  could  render  it  either  just  or  satisfactory. 

**3.  But,  independent  of  the  explicit  language  of  the  oath, 
the  whole  scheme  of  the  provision  itself  points  to  a  certain  era 
beyond  which  there  shall  not  of  necessity  be  any  delay. 

"  The  fixing  of  a  period  within  which  claims  wer0  to  be  pre- 
ferred, and  the  precise  and  very  narrow  limits  imposed  upon 
the  power  to  extend  it  in  particular  cases,  is  unequivocal 
proof  that  the  complete  fulfillment  of  our  functions  was  not 
to  depend  upon  events  which  might  not  happen  for  years,  and 
might  never  happen  at  all. 

"It  is  not  practicable  to  conceive  any  valuable  object  that 
could  be  expected  to  be  answered  by  compelling  claimants  to 
make  their  applications  within  a  certain  time,  or  to  be  barred 
forever  from  redress;  if  these  applications  were  afterward  to 
be  dormant,  not  only  until  the  determination  of  admiralty 
suits,  but  until  the  execution  of  admiralty  decrees. 

"In  thus  requiring  the  presentation  of  complaints  within  a 
defined  limit,  the  framers  of  the  treaty  clearly  supposed  that 
all  complaints,  capable  of  being  perfected  at  all,  would  be  per- 
fected by  the  lapse  of  it;  that  they  would  in  its  course  obtain 
the  ingredients  indispensable  to  their  validity,  and  that  they 
would  then,  or  never,  be  true  in  all  those  material  allegations 
essential  to  their  title  to  consideration  and  redress. 

"In  any  other  view  they  call  upon  parties  to  complain  before 
the  injury  is  consummate,  and  when  it  is  uncertain  that  it  ever 
will  be  so,  and  command  them  to  allege  that  which  is  false, 
and  may  never  be  otherwise,  for  no  conceivable  purpose. 

"It  is  not  to  be  believed  that  claims  would  be  thus  forced 
before  us  with  such  anxious  haste,.and  at  the  risk  of  so  serious 
a  penalty  as  future  exclusion,  if  the  negotiators  had  not  meant 
that  they  might  be  acted  upon  as  perfect. 
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"They  would  at  least  have  guarded  against  the  consequences 
to  which  the  premature  exhibition  of  them  (if  such  they 
intended  it  to  be)  was  plainly  calculated  to  lead. 

"  They  would  have  protected  these  unformed  and  defective 
applications  from  dismissal  during  their  progress  to  comple- 
tion if  they  had  conceived  that  they  were  to  rely  for  their 
perfection  on  a  train  of  circumstances  to  occur  long  after  they 
should  be  preferred.  But  they  have  not  done  this;  so  that  if 
these  applications  do  in  fact  want  the  characteristic  feature  of 
a  complaint  under  the  article,  there  is  nothing  to  hinder  us  from 
rejecting  them  at  once  as  irrelevant  and  groundless,  and  thus 
shutting  them  out  from  all  i)ossibility  of  relief. 

*'  4.  The  article  provides  that  His  Britannic  Mj^esty  will 
cause  the  compensations  adjudged  by  us  to  be  paid  at  such 
places  and  times  as  we  shall  award,  and  on  condition  of  such 
releases  or  dssignments  as  by  the  said  commissioners  may  be 
directed. 

"  If  it  was  in  the  contemplation  of  the  contracting  parties 
that  the  judicial  remedy  should  in  all  its  stages  be  exhausted 
by  every  claimant  before  he  should  be  authorized  to  demand 
our  aid,  it  is  not  easy  to  ascribe  to  this  provision  for  assign- 
ments any  motive  worthy  of  entering  into  a  national  stipula- 
tion, 

"  But  if  it  be  supposed  that  all  cases,  in  which  the  judicial 
remedy  could  not  be  exhausted  within  the  time  limited  for  pre- 
ferring complaints,  were,  at  the  expiration  of  that  time,  to  be 
subjected  to  our  cognizance,  an  adequate  view  is  inunediately 
found  for  this  provision. 

"  5,  If  the  British  commissioners  are  right  in  their  con- 
structon  of  the  article,  there  never  was  a  stipulation  formed 
upon  more  inadmissible  or  more  discordant  principles. 

'^According  to  that  construction  the  article  refers  the  claim- 
ant in  the  first  instance  to  the  courts  of  admiralty  of  this 
country  in  a  way  so  absolute  as  only  to  allow  him  to  come  to 
us  for  an  award  when  they  shall  have  finally  refused  him 
redress,  when  it  shall  have  been  found  impracticable  after  a 
thorough  trial  to  enforce  that  decree. 

"  But  although  everything  is  thus  made  to  depend  on  the 
courts  of  admiralty,  and  although  we  are  to  have  no  jurisdic- 
tion until  they  shall  have  thought  proper  to  determine,  there 
is  no  part  of  the  article  which  gives  to  the  claimant  any  assur- 
ance that  these  couits  shall  perform  with  reasonable  diligence, 
ur  even  at  all,  what  is  thus  made  to  depend  on  them. 


Digitized  by  VjOOQ  IC 


DENIAL   OF   JUSTICE.  3ll3 

"The  case  of  the  Betsey,  Fnrlong,  gives  me  authority  dow 
to  say  that  this  implicit  confidence  in  the  maritime  tribunals 
of  Great  Britain  (whatever  titles  they  may  have  to  the  respect 
of  neutral  nations)  is  so  far  from  distinguishing  the  seventh 
article  of  the  treaty,  that  even  after  a  decision  by  the  highest 
prize  court  in  the  country  against  the  claimant^  we  are  author- 
ized to  entertain  his  claim,  inquire  into  the  merits  of  it,  and 
grant  compensation  against  the  British  Government,  if  by  the 
laws  of  nations  as  applied  to  the  case  we  shall  think  it  right 
to  do  so. 

"  But  if  the  titne  of  decision  is  thus  to  be  left  to  these  courts 
of  prize  without  any  limitation  whatsoever,  why  is  it  that  the 
confidence  which  this  implies  is  not  extended  to  the  decision 
itself  f 

"If  the  era  of  redress  is  to  be  entirely  with  them,  why  is  it 
that  the  redress  itself  is  not  exclusively  submitted  to  the  same 
discretion! 

"  In  fact,  the  most  important  x)oint  to  be  guarded  against,  and 
that  which  it  was  most  natural  to  anticipate,  was  delay,  for  it 
was  not  probable  that  the  decrees  of  so  enlightened  a  tribunal 
as  the  lord  commissioners  of  appeal  could  in  many  instances 
be  the  subject  of  well-founded  complaint;  but  it  was  not  at  all 
improbable  that  such  a  tribunal  should  sometimes  administer 
justice  with  more  wisdom  than  dispateh. 

"The  preamble  to  the  treaty  declares  the  intention  of  the 
parties  to  it  to  terminate  their  differences  (among  which  the 
captures  and  communications  [sic:  condemnations?)  recited  in 
the  'seventh  article  were  far  from  being  the  least  considerable) 
in  such  manner  as  should  be  best  calculated  to  produce  mutual 
satisfaction  and  good  understanding. 

"  In  the  spirit  of  this  preamble  and  in  the  nature  of  the  thing 
it  seems  just  to  consider  the  seventh  article  as  a  self-efficient 
definitive  arrangement,  intrinsically  adequate  to  the  accom- 
plishment of  the  object  it  professes  to  aim  at. 

"Bnt  the  interpretation  put  upon  it  by  the  British  commis- 
sioners wholly  deprives  it  of  this  character,  by  denying  to  it  all 
activity  and  effect  until  the  courts  of  prize  of  one  of  the  con- 
tracting parties  shall  have  done  what  the  article  does  not  stipu- 
late that  they  shall  do,  either  within  a  specified  period,  or  gen- 
erally within  a  reasonable  time. 

"  Such  an  interpretation  places  the  promise  contained  in  the 
article  in  the  power  of  the  party  making  it,  and  thus  leaves  it 
a  promise  merely  in  name  and  form.  1  can  not  form  an  idea 
of  a  scheme  of  redress  more  ridiculously  feeble  and  inoperative. 
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"On  the  other  hand,  if  our  constructioii  be  received,  the 
article  will  be  rendered  not  only  consistent  in  all  its  parts,  and 
simple  and  uniform  in  its  principle,  but  capable  of  fulfilling  its 
own  destination. 

"  Kor  does  this  ox)nstruction,  as  has  been  supposed,  in  any 
shape  violate  the  letter  of  the  article. 

"The  words  of  the  a^eement  are  Hhat  in  all  such  cases 
where  adequate  compensation  can  not^  for  whatever  reason, 
be  now  actually  obtained,  had,  and  received  by  the  said  mer- 
chants and  others  in  the  ordinary  course  of  justice,  full  and 
complete  compensation  will  be  made,  etc.' 

"That  the  impracticability  of  obtaining  judicial  redress,  as 
mentioned  in  this  agreement,  could  only  be  established  by  sub- 
sequent events — ^by  the  result  of  actual  experiments  then 
making,  or  to  be  made,  by  the  claimants,  is  admitted  by  us  alL 

"The  judicial  remedy  was  to  be  tried;  and  doubtless  it  was 
meant  that  it  should  be  fairly  tried.  Thus  far  is  clear;  but  it 
does  not  follow  that  the  duration  of  the  prescribed  exx>eriment 
was  intended  to  be  indefinite. 

"  The  negotiators  might  suppose,  and  evidently  did  suppose, 
that  a  term  might  be  fixed,  at  the  close  of  which  that  experi- 
ment should  be  said  to  be  complete,  and  the  inadequacy  of  the 
judicial  remedy  sufficiently  manifested. 

"  The  efficacy  of  the  arrangement  they  were  performing  de- 
manded that  such  a  term  should  be  agreed  on.  It  conld  not 
have  the  stamp  and  quality  of  a  conclusive  stipulation  without 
it.  It  could  not,  as  a  contract^  be  said  to  have  done  anything 
secure  or  obligatory,  until  such  a  limitation  was  inserted  in  it 

"  That  limitation  is  accordingly  its  prominent  feature.  It  is 
to  be  seen -in  its  letter y  and  to  be  inferred  from  every  portion 
of  the  article,  as  I  have  already  shown. 

"l^or  is  the  limitation  such  a  one  as  it  was  improper  for  the 
United  States  to  ask,  or  Great  Britain  to  grant. 

"The  treaty  was  framed  in  November  1794,  when  the  great 
mass  of  the  cases  were  subjudice.  Our  board  was  organized 
in  October  1796,  and  consequently  the  eighteen  months  as- 
signed for  the  receipt  of  claims  did  not  expire  till  April  last, 
so  that  the  limitation  was  not,  and  could  not  be,  much  short  of 
three  yeai'S  and  a  half. 

"It  ought  to  be  remembered,  too,  that  the  cases  were  not  in 
general  those  of  ordinary  capture,  but  seizures  under  the  im- 
mediate instructions  of  the  British  Government;  instructions 
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of  which  it  is  moderate  to  say  that  some  were  of  highly  ques- 
tionable legality,  while  others  were  plainly  anlawful. 

"It  was  not  to  be  required  (especially  in  a  plan  whose  ob- 
ject was  conciliatory  and  accommodating)  that  the  neutral 
claimant  should,  under  these,  and  perhaps  other  circumstances 
of  aggravation,  be  compelled  for  an  indefinite  length  of  time 
to  follow  the  captors  for  retribution  through  all  the  dilatory 
forms  of  admiralty  proceedings  before  the  resiwnsibility  of 
the  British  Government  should  become  an  available  means  of 
compensation.  That  Government,  being  originally  a  party 
to  the  wrong,  could  ask  only  a  qualified  resort  to  the  ordinary 
remedy  in  its  courts  of  judicature. 

"The  foregoing  sketch,  which  has  reached  a  size  I  did  not 
wish  or  intend,  contains  the  outline  of  my  reasons  on  the  sub- 
jects herein  proposed. 

"  It  is  not  such  as  I  could  desire  it  to  be,  for  it  has  been 
hastily  made;  but  I  put  it  upon  our  files  in  the  confidence 
that  it  will  be  received  with  candor.'' 

Pinkney,  cooimissioner,  Jane  26,  1798,  case  of  the  Sally,  Hayes,  master, 
Article  VII.,  treaty  between  the  United  States  and  Great  Britaui  of  Novem- 
ber 19,  1794. 

The  arrangement  finally  made  in  regard  to 
Final  Arrangement  cases  in  which  judicial  proceedings  were  still 
pending  is  stated  in  the  history  of  the  pro- 
ceedings of  the  commission  under  Article  VII.  {supra^  I.  chap. 
X.).  The  following  letter  from  Mr.  Gore  to  Mr.  Pickering, 
Secretary  of  State,  written  on  the  receipt  of  news  that  the 
British  commissioners  at  Philadelphia,  under  Article  VI.  of 
the  treaty,  were  seeking  practically  to  dispense  with  the  trial 
by  claimants  of  the  ordinary  judicial  remedies,  places  in  a  very 
clear  light  the  foregoing  decisions  and  opinions  and  the  course 
pursued  by  the  board  under  Article  VII. :  • 

Letter  of  Mr.  Gore,  commissioner,  to  Mr,  Pickering,  Secretary  of  State, 

"London,  July,  1799, 
**My  Dear  Sir:  I  have  lately  seen  some  resolutions  of  the  board  of 
commissioners  sitting  ut  Philadelphia  under  6  art.  of  the  treaty  of  amity, 
etc.,  hetween  the  United  States  and  the  King  of  Great  Britain,  and  com- 
munications founded  thereon,  by  Mr.  Smith,  agent  for  the  claimants,  of 
an  interesting  nature  to  our  country;  and  understanding  that  the  6th 
article  may  be  the  subject  of  a  new  negotiation,  I  have  .cousiderod  the 
same  in  relation  to  the  7th,  with  the  view  of  examining  if  any  aid  conld 
be  derived  to  the  construction  of  the  British  commissioners  in  Philadelphia, 
from  the  decisions  of  the  commissioners  in  London,  or  the  admissions  of 
the  British  Cbvermnent. 
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"I  take  the  liberty  of  oommtmicating  to  you  this  examination  and  the 
results,  confiding  for  an  apology,  even  if  they  should  be  of  no  use,  in  the 
motives  which  occasion  them. 

**  *  Actual  insolvency  at  the  peace,  and  ever  since,  is  almost  the  only  cir- 
cumstance that  would  have  equally  operated  to  create  the  loss,  if  no  law- 
ful impediment  had  existed ;  and  the  production  of  proof  of  such  insolvency 
is  incumbent  on  the  United  States  before  they  can  discharge  themselves 
ttom  their  contract  to  make  compensation  for  the  loss.  The  resolution  of 
the  board  in  the  case  of  William  Cunningham  &  Co.'s  claim  has  since 
confirmed  that  opinion.' 

"  ^The  treaty  of  1794  never  contemplated  the  necessity  of  an  application 
to  the  courts  of  the  country  for  a  partial  recovery,  and  to  the  board  for 
the  balance,  but  that  in  all  instances,  where  full  and  adequate  compensa- 
tion can  not  now  be  actually  had  and  received  in  the  ordinary  course  of 
justice,  the  United  States  will  make  compensation.' 

" '  Resolved,  Aug.  6, 1798.— That  so  far  as  the  full  recovery  of  the  debts 
in  this  case  claimed  has,  during  the  operation  of  the  said  lawful  impedi- 
ments, been  delayed,  and  the  value  thereof  impaire<l,  and  lessened  or  to- 
tally lost,  by  lapse  of  time^  the  loss  of  legal  evidence,  insolvency  of  debtors 
or  otherwise,  such  delay  of  recovery,  and  diminution  or  loss  of  value  and 
security  are  to  be  ascribed  to  such  operation  of  lawful  impediments,  unless 
it  be  shown,  within  the  proviso  of  the  treaty  of  amity,  that  the  delay  of 
recovery  was  occasioned  by  other  causes  which  would  have  equally  so 
operated,  if  the  said  lawful  impediments  had  not  existed,  or  arose  fh>m 
the  manifest  delay  or  negligence,  or  willful  omission  of  the  claimant.' 

''The  foregoing  quotations  are  made  from  a  communication  of  Mr.  Smith 
to  the  claimants  under  the  6th  artiole. 

'*  In  the  case  of  Bishop  Inglis,'  so  far  as  my  recollection  is  just,  for  I 
have  not  the  paper  before  me  now  and  can  not  obtain  it,  it  is  insisted  on  by 
the  British  commissioners  '  that  an  application  to  the  courts  is  not  neces- 
sary in  order  to  entitle  the  complainant  to  the  award  of  the  board,'  it  be- 
ing said  by  them  that  in  analogous  cases  the  point  of  incapacity  to  recover 
in  the  ordinary  course  of  justice  had  been  proved,  on  which  the  American 
commissioners  declared  that  no  such  points  have  been  determined,  but  the 
contrary,  since  it  is  evident  from  the  decisions  of  the  circuit  and  supreme 
courts,  that  if  the  complainant  had  applied  in  the  ordinary  course,  he 
would  have  obtained  compensation.  The  board  under  the  7th  article  has 
admitted  no  case  where  the  party  failed  to  make  application  to  the  courts 
for  redress;  but  has  uniformly  and  unanimously  dismissed  all  such  com- 
plaints, on  the  single  ground  that  no  cause  could  be  entertained  by  the 
commissioners  unless  the  party  proved  that  he  had  sought  redress  in  the 
courts  of  the  country,  or  satisfied  the  board  that  his  having  failed  so  U* 
seek  and  to  obtain  compensation  was  not  owing  to  any  willful  omission  or 
neglect  in  him. 

''  The  commissioners  have  as  yet  awarded  on  no  cases  where  an  appeal 
claimed  from  the  sentence  of  the  vice-admiralty  courts  has  been  refused. 
They  have,  however,  entertained  some  few.  At  present  the  number 
amounts  only  to  two.    Three  others  are  yet  under  consideration,  in  which 

'  Supra,  voL  1,  p.  288. 
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it  is  alleged  that  the  neglect  to  prosecute  an  appeal  in  due  season  of  law 
was  not  imputable  to  him.    All  the  rest  have  been  dismissed 

"One  of  the  cases  admitted  to  consideration  is  where  the  party  gave 
evidence  that  he  had  had  a  party  attending  more  tban  a  year  to  obtain  a 
copy  of  the  record  of  the  vice-admiralty  court  before  he  could  procure  it, 
and  that  this  was  the  cause  of  the  delay.  The  other  was  where  the  party 
had  appealed  and,  having  so  appealed  from  the  vice-admiralty  court, 
ought,  according  to  the  British  statute,  to  have  entered  his  appeal  in  nine 
months,  which  he  failed  to  do.  Tliis  delay  was  satisfactorily  accounted 
for,  and  he  in  fact  made  an  application  to  the  lords  of  appeal  for  leave  to 
enter  his  appeal  before  twelve  months  had  elapsed  after  the  sentence  of 
the  vice-admiralty  court.  In  addition  to  his  accounting  for  the  delay,  an 
act  of  the  British  Parliament,  ]>a8sed  last  winter,  expressly  declared  that 
by  the  law  of  nations  twelve  mouths  were  allowed  in  all  cases  to  make  an 
appeal  from  the  sentence  of  a  vice-admiralty  court.  The  complainant, 
therefore,  in  the  case  alluded  to  ha<l,  according  to  the  declaration  of  the 
British  Parliament,  done  all  that  the  law  of  nations  required  of  him; 
indeed,  so  strict  has  the  board  been  in  considering  it  necessary  that  the 
party  should  have  prosecuted  through  all  the  courts  to  entitle  himself  to 
relief  under  the  7th  article  that,  prior  to  the  passing  of  the  last- mentioned 
statute,  it  was  determined  on  the  application  of  Joseph  Sterret,  myself 
only  being  of  a  contrary  opinion,  although  he  prayed  leave  to  enter  appeal 
within  twelve  months  after  sentence  of  the  vice- admiralty  court,  yet  hav- 
ing appeared  in  the  court  below,  according  to  the  British  prize  act,  he  was 
bound  to  enter  his  appeal  within  nine  mouths,  and  having  failed  to  do  so, 
that  our  board  was  not  authorized  to  afford  him  relief.  It  was  in  evidence 
that  he  had  taken  uncommon  pains  to  procure  and  forward  his  papers,  and 
even  to  that  degree  that  the  privy  council  has  since  admitted  him  to  prose- 
cute his  appeal  before  the  lords  of  appeal. 

'*In  that  class  of  cases  denominated  provision  cases  the  party  prose- 
cuted in  the  admiralty  court  and  the  board  admitted  his  claim,  notwith- 
standing his  neglect  to  go  before  the  court  of  appeals,  because  it  manifestly 
appeared  to  be  a  case  between  government  and  claimant. 

*'The  captor  was  completely  discharged  by  the  sentence  of  the  court, 
the  cargoes  pronounced  to  belong  as  claimed,  and  the  same  ordered  to  be 
sold  to  the  British  Government,  and  were  in  fact  delivered  over  to  that 
government,  at  a  price  arbitrarily  fixed  b>  the  administration.  On  the 
sentence  of  the  admiralty  court  it  ceased  to  be  a  cause  between  captor 
and  claimant.  The  conduct  of  the  board,  therefore,  in  these  cases  does 
not  militate  in  the  smallest  degree  with  the  general  principle  assumed 
that  the  party  was  obliged  to  pursue  the  captor  in  the  ordinary  course  of 
judicial  proceedings  for  such  portion  of  compensation  as  could  be  obtained 
thereby  before  he  could  support  his  claim  on  the  British  Government 
under  the  7th  article,  for  in  these  cases  the  claimant  did  pursue  and 
exhaust  every  remedy  against  the  captor. 

'•If  the  commisvsioners  under  the  7th  article  ha<l  adopted  the  construc- 
tion of  the  British  commissioners  in  Philadelphia,  and  proceeded  to  award 
in  all  cases  where  full  and  adequate  compensation  could  not  be  obtained 
in  the  ordinary  course  of  justice,  there  are  but  few  cases  where  the  board 
would  not  have  assumed  immediate  jurisdiction;  for  the  rule  of  compen- 
sation adopted  by  the  board  is  so  variant  from  that  of  the  courts,  and 
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from  that  prescribed  by  the  prize  act  of  Great  Britain,  that,  after  haviug 
decided  the  capture  to  be  illegal,  there  could  be  but  a  small  number  of 
complaints  wherein  the  rule  adopted  by  the  Britisb  courts,  as  a  measure 
of  damage,  would  afford  to  the  party  full  and  complete  compensation. 

''The  rule  adopted  by  the  board  was  made  at  the  commencement  of  their 
sittings,  and  agreed  to,  with  but  one  dissentient.  The  estimating  the 
damage  on  the  principal  sum  by  giving  the  legal  rate  of  interest  of  the 
state  where  the  claimant  lives  (and  which  part  of  the  rule  was,  I  think, 
agreed  to  by  all  the  commissioners)  compared  with  that  of  the  British 
courts,  which,  according  to  my  information,  never  grant  more  than  the 
legal  interest  of  Great  Britain,  would  be  sufficient  to  bring  every  case 
within  the  Jurisdiction  of  the  board,  where  the  capture  was,  in  its  opin- 
ion, illegal. 

"In  that  class  of  captures  made  under  the  order  of  November  6  [1793], 
the  supreme  court  of  appeals  specifically  refused  costs  and  damages,  al- 
though they  restored  the  property,  and  declared  the  trade  from  the  col- 
onies to  the  United  States  to  be  legal;  and  this  court  gave  public 
information  that  if  claimants  appealed  to  their  lordships  to  obtain  costs 
and  damages  in  this  class  of  cases  they  should  be  mulcted  in  costs  them- 
selves. No  one  ever  doubted  that  these  claimants,  whose  property  had 
been  acquitted  in  the  lower  courts,  as  well  as  those  whose  property  had 
been  condemned,  were  entitled  to  eosts,  interest,  etc. ;  and  of  course  that 
the  legal  remedy  could  not  afford  fall  and  complete  compensation.  It 
was  not  only  to  suppose  that  the  British  courts  would  act  with  flagrant 
injustice  against  the  captors  to  decree  that  they  should  make  full  compen- 
sation to  the  claimants,  when  the  capture  was  expressly  enjoined  by  the 
Britisb  crown,  but  the  declaration  of  the  court  to  the  parties,  captors, 
and  claimants  put  this  question  beyond  all  doubt.  This  declaration  was 
recognized  in  the  case  of  the  Dianiif  Gardner,  and  on  this  ground  the 
board  was  unanimous,  all  the  members  being  present,  that  the  parly  in 
the  case  of  the  Diana  was  entitled  to  compensation  under  the  7th  article, 
without  waiting  in  the  court  of  appeal  for  a  decision.  If.  therefore,  the 
construction  made  at  Philadelphia  had  been  assumed  here,  every  one  of 
these  cases  would  have  been  immediately  decided  by  the  board,  the  party 
entitled  to  full  compensation,  and  the  Britisb  Government  left  to  obtain  a 
partial  sura  against  the  captors. 

''llie  case  of  the  Sally f  Hayes,  was  a  capture  in  March  1794  under  the 
orders  of  November  17, 1793,  and  so  stated  in  Mr.  Bayard's  memoriaL  For 
this  reason  the  lords  of  appeal,  although  in  April  1796  they  reversed  the 
decree  of  the  vice-admiralty  court  of  the  Bermuda  and  ordered  a  restora- 
tion of  the  property  or  its  value,  refused  to  allow  the  claimants  costs,  dam- 
ages, or  expenses.  It  was  surely,  then,  evident  in  April  1798,  when  this 
cause  was  brought  before  our  board,  that  full  and  complete  compensation 
could  not  be  obtaine4  in  the  ordinary  course  of  justice.  The  particular 
state  of  this  case  at  that  time  will  be  found  in  Mr.  Slade's  certificate. 

''The  proceedings  on  that  case,  with  Mr.  King's  communication  of  what 
passed  between  him  and  Lord  Grenville  on  the  subject,  will  prove  that  the 
British  Government  adopted  a  resolution  directing  the  reverse  of  the  con- 
straction  now  insisted  upon  by  the  British  commissioners.  Indeed,  it  was 
then  repeateilly  said  by  the  British  commissioners  here,  and  by  other  offi- 
cers of  their  government,  that  it  was  impossible  that  the  fact  of  incapacity 


Digitized  by  VjOOQ  IC 


DENIAL   OF  JUSTICE.  3119 

to  have  and  receive  compeuBation  in  the  ordinary  coarse  of  justice  could 
appear,  but  by  proving  that  the  party  had  prosecuted  therefor  by  every 
process  known  to  the  laws  of  either,  and  had  failed  to  obtain  the  same. 
It  is  in  consequence  only  of  special  instructions  from  the  British  minis- 
ters that  their  commissioners  now  proceed  to  award  in  any  cases  where 
the  party  has  not  prosecuted  through  every  process  that  the  forms  and 
the  practice  of  the  admiralty  courts  can  saggest,  and  we  are  told  every 
time  we  meet  that  it  is  owing  to  the  great  consideration  of  the  British 
Government  that  the  board  is  permitted  to  examine  and  decide  on  cases 
after  a  final  determination  of  the  lords  of  appeal  not  only  on  the  merits 
but  on  the  amount  to  be  paid.  Such  is  the  hideousness  of  the  process,  the 
delays  of  the  court,  and  of  the  merchants  whose  duty  it  is  to  report  on 
the  value  of  property  restored,  that  since  this  consideration  only  four 
cases  were  ready  on  30  April  to  be  awarded  npon,  as  coming  within  the 
intent  of  that  instruction. 

"  The  statement  of  cases  awarded  upon  by  the  board  confirms  my  gen- 
eral remark  as  to  the  character  of  those  acted  upon  under  the  7th  article, 
and  shows  decisively  that  no  aid  can  be  derived  to  the  construction  of  the 
British  commissioners,  in  Philadelphia,  from  the  acts  of  this  board.  The 
opinions  in  the  provision  cases,  already  with  you,  show  the  nature  of  those 
and  that  the  decision  in  them  does  not  contradict  my  general  remark  on 
the  quality  of  the  cases  decided. 

''The  memorial  and  answer  in  the  Diana  prove  the  understanding  of  all 
parties  as  to  the  incapacity  to  recover  full  and  complete  compensation  in 
a  large  portion  of  complaints,  and  what  would  have  been  the  effect,  if  our 
board  had  adopted  the  construction  of  the  British  commissioners  under 
the  6th  article,  and  that  construction  had  been  assented  to  by  the  British 
Government. 

'*  The  proceedings  in  the  Sally,  Hayes,  distinctly  prove  that  neither  the 
commissioner  of  Great  Britain  nor  the  government  would  admit  a  con- 
struction that  gave  authority  to  the  board  to  act  in  any  case  where  every 
process  had  not  been  essayed,  and  its  effect  ascertained,  and  this  decision 
was  in  a  case  where  it  was  evident  by  the  decree  of  the  high  court  of  ap- 
peals (being  the  last  resort  for  judicial  redress)  that  the  complainant 
could  not  obtain,  have,  and  receive  full  and  complete  compensation,  in  the 
ordinary  course  of  justice." 

2.  Eight  to  Legax  Pbocess. 

The  American  brig  JanCj  Henry  Williams, 
Case  of  the  "Jane."  master,  with  a  cargo  of  mules  for  New  Orleans, 
was  on  March  31, 1836,  detained  by  the  author- 
ities at  Matamoras  without  judicial  process.  The  embargo  was 
raised  April  16.  The  brig,  however,  did  not  sail  on  that  day, 
because  the  master  was  in  prison.  He  was  arrested  twice,  (1) 
because,  with  a  view  to  send  advices  of  his  detention  to  the 
United  States,  he  signaled  a  vessel  which  came  into  the  har- 
bor flying  American  colors,  but  which  turned  out  to  be  an 
enemy,  and  (2)  because  he  refused  to  answer  certain  improper 
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questions  or  to  sign  a  document  in  Spanish  which  he  did  not 
understand.  He  was  released  April  22, 1836,  but  had  to  go 
forty  miles  to  his  vessel,  which  consequently  did  not  sail  till 
April  24.  A  claim  was  made  (1)  for  the  detention  of  the  brig 
and  the  detention  and  feed  of  the  mules,  as  well  as  for  the 
diminution  in  value  of  the  mules  in  consequence  of  their  de- 
tention; (2)  for  the  detention  and  food  of  the  persons  detained 
on  board;  and  (3)  for  the  imprisonment  of  Captain  Williams. 
The  Mexican  commissioners  admitted  that  the  brig  was  un- 
lawfully detained,  but  estimated  the  detention  at  seven- 
teen days,  while  the  American  commissioners  estimated  it  at 
twenty-live.  The  umpire,  accepting  the  latter  view,  awarded, 
under  the  first  head,  $1,011.75,  with  interest  from  April  24, 
1836,  making  in  all  $1,317.98;  under  the  second  head,  $915.14, 
amounting,  with  interest,  to  $1,157.48;  and  under  the  third 
head,  the  sum  of  $600,  in  gross. 

John  P.  Lund,  Henry  Belden,  and  Henry  Williams  v.  Mexico,  commission 
under  the  convention  between  the  United  States  and  Mexico  of  April  11, 
1839. 

In  July  1857  Edmund  W.  Sartori,  a  citizen 
Sartori*!  Case,  of  the  United  States  residing  in  Valparaiso, 
Chile,  and  having  large  commercial  interests 
there,  went  to  Arequipa,  Peru,  to  collect  some  moneys  due  to 
him  from  inhabitants  of  the  latter  place  on  mercantile  trans- 
actions. After  his  arrival  at  Arequipa  the  city,  which  was 
occupied  by  the  forces  of  General  Vivanco,  was  invested  by 
General  Castilla,  and  on  the  25th  of  September  Mr.  Sartori, 
being  ready  to  depart,  applied  to  General  Vivanco  for  a  pass- 
port to  Islay,  the  nearest  seaport,  with  a  view  to  return  to 
his  home.  The  passport  was  sent  to  him  on  the  following 
day,  together  with  a  package  addressed  to  Se&or  Pardo,  a 
common  friend  of  General  Vivanco  and  Mr.  Sartori,  then  re- 
siding in  Chile,  Mr.  Sartori  having,  when  he  applied  for  his 
passport,  promised  to  take  the  package  with  him.  Mr.  Sar- 
tori, with  four  traveling  companions  and  a  guide,  then  set  out 
on  his  journey  and  proceeded  directly  to  the  lines  of  General 
Castilla,  whose  headquarters  he  inquired  for  and  visited.  On 
arriving  there  he  was  interrogated  as  to  what  papers  he  had 
on  his  person.  He  produced  the  package  in  question  and  sub- 
mitted to  a  search,  but,  although  no  concealed  communications 
were  found,  he  was  detained  together  with  one  of  his  compan- 
ions, a  Mr.  Quintana.    The  rest  of  the  party  were  dismissed. 
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On  the  30th  of  September,  the  fourth  day  after  his  arrest,  Mr. 
Sartori  was  subjected  to  a  preliminary  examination,  and  he 
was  thereafter  detained  a  close  prisoner  and  ineomunicddo  for 
a  period  of  thirty-iive  days,  at  the  close  of  which  a  court- 
martial  was  convened  for  the  purpose  of  hearing  his  case. 
This  tribunal  on  the  17th  of  December  de<5lared  itself  incom- 
petent to  adjudicate  the  case,  and  Mr.  Sartori  was  then  detained 
till  January  6, 1868,  when  he  was  ordered  to  Lima  for  exami- 
nation. He  remained  at  Lima  till  the  end  of  January,  when 
he  was  dismissed  without  process  of  law  or  any  judicial  inves- 
tigation of  his  conduct.  During  his  four  months'  confinement 
his  business  was  ruined.  The  American  and  Peruvian  com- 
missioners differed  as  to  the  allowance  of  the  claim,  the  latter 
viewing  the  case  as  that  of  the  detention  of  a  person  who  had 
laid  himself  open  to  the  suspicion  of  being  an  accomplice  or 
partisan  of  General  Vivanco.  The  American  commissioners 
declared  that  the  question  before  the  commission  was  not 
"  whether  Mr.  Sartori  was  or  was  not  a  partisan  of  General 
Vivanco  or  General  Castilla,  but  whether  as  a  citizen  of  the 
United  States  he  has  received  that  justice  to  which  he  was 
entitled  under  the  solemn  guarantees  of  international  com- 
pacts." They  cited  Article  XIX.  of  the  treaty  between  the 
United  States  and  Peru  of  1851,  by  which  it  was  provided  that 
the  citizens  of  the  contracting  parties  should  "not  be  liable 
to  imprisonment  without  formal  commitment  under  a  warrant 
signed  by  a  legal  authority,  except  in  cases  flagrantis  delicti; 
that  they  should  "in  all  cases  be  brought  before  a  magistrate 
or  other  legal  authority  for  examination  within  twenty-four 
hours  after  arrest,''  and  that,  "if  not  so  examined,  the  accused 
shall  forthwith  be  discharged  from  custody."  It  did  not,  so 
the  American  commissioners  argued,  excuse  the  conduct  prac- 
ticed toward  Mr.  Sartori  to  say  that  the  country  was  in  a  state 
of  war,  and  that  the  civil  tribunals  were  suspended.  This 
fact,  and  the  known  promptness  and  thoroughness  of  military 
examinations,  in  their  opinion  made  the  wrong  only  the  more 
serious.  They  maintained  that  Mr.  Sartori  should  be  allowed 
the  sum  of  $87,000— $72,000  for  business  losses  "resulting 
directly  from  his  illegal  detention,"  and  $15,000  for  "personal 
wrongs  and  sufferings" — and  that,  on  the  sum  so  allowed, 
interest  from  September  27,  1857,  to  October  27, 1863,  at  the 
rate  of  6  per  cent  per  annum,  should  be  paid — making  in  all 
the  sum  of  $118,756. 
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The  anipire,  General  Herran,  rendered,  No- 
AwardoftlielTmpire.  ^^^^j.  34,  1863,  the  following  award: 

"Whereas,  the  mixed  coinnussion  of  Peru  and  the  United 
States  has  not  been  able  to  decide  the  claim  of  Edmund  W. 
Sartori,  a  citizen  of  the  United  States,  against  the  Peruvian 
Government  for  injuries  and  damages  which  he  alleges  to  have 
suffered  by  his  imprisonment,  and  the  said  commission  not 
having  been  able  to  decide  the  said  claim,  it  has  been  sub- 
mitted to  rae  in  the  following  terms:  *  Were  the  stipulations  of 
the  treaty  between  the  United  States  and  Peru  of  185L  re- 
spected in  reference  to  the  proceedings  of  the  authorities,  in 
the  case  of  Edmund  W.  Sartori  t  If  not,  in  what  amount  is 
the  Government  of  Peru  responsible  for  indemnification  of 
injuries  and  damages  sustained  by  Edmund  W.  Sartori!* 

"The  town  of  Arequipa  being  besieged  by  the  Peruvian 
Government  in  consequence  of  its  being  occupied  by  the  prin- 
cipal portion  of  the  forces  then  at  war  with  the  government, 
Sartori  passed  from  the  town  to  the  besieging  army  and  de- 
manded a  passport  to  continue  his  journey  to  Chile,  via  the 
port  of  Islai,  a  town  in  the  hands  of  the  party  at  war  with  the 
government.  He  was  asked  whether  he  was  the  bearer  of  dis- 
patches from  the  enemy,  and  having  answered  in  the  affirma- 
tive, he  immediately  gave  up  the  papers  in  his  possession, 
together  with  (100,000  in  bonds,  payable  to  the  bearer,  issued 
by  the  revolutionary  government.  Sartori  was  placed  in  con- 
finement and  brought  to  trial,  but  four  months  later,  without 
judgment  having  been  passed  on  his  case,  he  was  set  at  liberty. 

"  The  honor  and  interests  of  the  two  republics  represented 
in  the  joint  commission  require  them  to  give  proofs  of  the  good 
faith  with  which  each  of  the  two  countries  frilfiUs  the  stipula- 
tions of  the  public  treaty  that  binds  them  and  requires  that 
neither  government  shall  allow  the  citizens  so  to  abuse  the 
protection  and  guarantees  conceded  to  them  by  the  treaty  as 
to  consider  them  a  species  of  immunity  under  which  they  may 
infringe  the  laws. 

"  Such  are  the  rules  I  must  observe  in  deciding  the  claim, 
which  embraces  three  cardinal  questions. 

"  1st.  Whether  the  general  ia  chief  of  the  besieging  army 
had  a  right  to  arrest  Sartori. 

"  2nd.  In  the  subsequent  proceedings  were  the  stipulations  of 
the  treaty  between  the  United  States  and  Peru  observed;  and, 

"  3rd.  Whether  the  Peruvian  Government  is  responsible  for 
\the  injuries  and  damages  for  which  tlie  claimant  demands 
indemnity. 

'  "  First.  From  the  fact  that  Sartori  had  gone  out  of  a  city  in 
a  state  of  siege  where  the  chief  of  the  revolutionary  govern- 
ment and  the  greater  part  of  his  army  were  stationed,  carry- 
ing written  communications  and  $100,000  in  paper  money,  the 
property  of  the  enemy  of  the  Government  of  Peru,  toward  a 
port  occupied  by  their  troops,  the  general  in  chief  of  the 
besieged  army  had  the  right  to  prevent  Sartori  ftom  continu- 
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ing  his  jonniey  and  to  briug  him  to  judgment.  In  so  doing  he 
acted  according  to  *he  laws  of  war,  and  did  not  violate  the 
guarantees  which  the  citizens  of  the  United  States  enjoy  in 
Peru,  according  to  the  stipulations  of  the  treaty  celebrated 
between  the  two  countries;  and  it  seems  to  me  this  opinion  is 
implicitly  expressed  in  the  note  which  Mr.  Clay,  minister  of 
the  United  States,  addressed,  under  date  of  September  13, 
1857,  to  the  Government  of  Peru,  where  he  said  '  the  letters 
may  have  been  merely  recommendatory  and  the  rales  Mr.  Sar 
tori's  own  property.  If  so,  the  destruction  of  the  vales  and  an 
imprisonment  of  thirty-five  days  would  seem  to  me  sufficient 
punishment.'    (See  original  document.) 

*^  Second.  Sartori's  declaration  ought  to  have  been  taken 
within  twenty-four  hours  from  the  time  of  his  arrest;  and 
although  it  appears  that  when  he  presented  himself  in  the 
camp  of  the  besieging  army  be  was  verbally  examined,  the 
spirit  of  the  treaty  requires,  as  I  understand  it,  that  a  formal 
declaration  be  taken.  He  ought  to  have  been  tried  before 
some  judge  or  tribunal  to  arrive  at  some  decision,  after  his 
defense  should  have  been  heard,  as  to  whether  the  charges 
brought  against  him  were  sustained;  but,  inasmuch  as  he  was 
not  tried,  the  charges  remained  without  the  sanction  of  the 
judiciary,  whose  province  it  was  to  decide  if  Sartori  had  vio- 
lated the  neutrality  which  as  a  foreigner  he  ought  to  have 
maintained  in  the  country.  If  this  sentence  had  been  in  the 
nature  of  an  aquittal  the  Government  of  Peru  would  not  be 
responsible  for  his  imprisonment  and  detention,  inasmuch  as  it 
had  the  right  to  bring  him  to  judgment  in  the  same  manner  as 
a  Peruvian  citizen  under  similar  circumstances;  and  the  ac- 
cused would  have  bad  the  means  of  justifying  himself,  and,  had 
be  been  condemned,  the  charges  which  might  have  been  proved 
would  have  become  facts,  acknowledged  as  incontrovertible. 

*^I  am  of  opinion,  therefore,  that  the  Government  of  Peru  is 
responsible  for  the  delay  of  forty-eight  hours  in  taking  the 
formal  declaration  of  Sartori,  and  for  not  having  brought  him 
to  judgment. 

"There  is  no  circumstance  leading  to  the  belief  that  this 
omission  was  intentional  on  the  part  of  the  Peruvian  Govern- 
ment. Far  from  this,  proofs  exist  that  they  were  not  influenced 
by  bad  will  or  the  spirit  of  persecution,  and  that  it  was  their 
desire  to  give  no  cause  of  complaint  to  the  United  States; 
but  on  the  principle  that  reparation  ought  to  be  made  in  cases 
where  responsibility  is  incurred,  however  small  it  may  be,  for 
noncompliance  with  the  treaty,  in  order  that  each  government 
may  place  entire  confidence  in  the  good  faith  of  the  other,  it 
seems  to  me  that  an  equitable  and  reasonable  indemnity  ought 
to  be  granted  to  Mr.  Sartori. 

"Third.  The  sum  which  Sartori  claims  by  way  of  damages 
amounts  to  $114,252,  and  I  shall  proceed  to  state  the  reasons 
which  lead  me  to  believe  that  the  Government  of  Peru  should 
not  pay  this  sum. 

"The  depositions  which  have  been  presented  to  prove  the 
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losses  incurred  are  not  based  on  sufficient  evidence,  and  the 
causes  to  which  said  losses  are  attribute^  are  in  the  nature  of 
improbable  conjectures.  The  Grovernment  of  Peru  is  not  re- 
sponsible for  the  rumor  which  was  spread  in  Valparaiso  to  the 
effect  that  Sartori  had  been  shot,  for  his  life  was  not  threat- 
ened; nor  was  it  likely  that,  in  a  country  where  cases  of  arbi- 
trary executions  during  civil  wars  have  been  of  very  rare 
occurrence,  such  an  outrage  should  have  been  committed  with 
a  foreigner  who  had  not  taken  up  arms  in  the  strife.  One  of 
the  items  in  the  claim  is  $22,000  alleged  to  have  been  lost  by 
Sartori  for  the  dissolution  of  his  copartnership  with  Robert 
and  John  Walker.  This  claim  is  against  the  partners  of  Sar- 
tori, who  took  advantage  of  the  unfortunate  condition  in  which 
he  was  placed  to  deprive  him  of  his  property.  The  declaration 
which  one  of  them  and  other  persons  have  rendered  to  main- 
tain this  charge  against  Peru  would  be  sufficient  ground  to 
condemn  said  partner  to  the  payment  thereof  before  a  right- 
eous tribunal.  Another  item  is  for  $33,000,  for  Mosses  arising 
from  the  absconding  of  Alijandro  Jos6  Perez,  Sartori's  agent' 
Peru  is  not  responsible  for  the  fact  that  Mr.  Sartori  should 
have  absented  himself  from  Valparaiso,  leaving  his  affairs  in 
the  hands  of  an  agent  in  whose  good  faith  he  could  place  no 
reliance.  Another  item  is  $6,000,  for  '  losses  of  his  right  to  the 
mines  of  3anta  Rosa  de  Belezario  and  of  Gallozo,  in  conse- 
quence of  not  having  found  himself  in  Valparaiso  in  December 
1857.'  Mr.  Sartori  absented  himself  from  said  port  of  his  own 
will ;  he  went  to  Arequipa  during  the  time  that  the  city  was  occu- 
pied by  revolutionary  troops;  he  remained  there  while  the 
dangers  of  the  siege  approached,  and  his  detention  in  Sachaca 
wfis  in  C'Onsequence  of  his  voluntary  act,  viz,  the  receiving  of 
dispatches  and  vales  which  were  delivered  to  him  in  Arequipa 
and  of  which  he  became  the  bearer.  For  this  reason  he  in- 
curred of  his  own  accord  the  danger  of  losing  the  mines  and 
of  suffering  the  other  losses,  which  without  proper  proof  are 
attributed  to  hfs  absence  from  Valparaiso.  Two  other  items, 
together  amounting  to  $38,552,  for  exchange  and  interest  on 
the  sums  above  stated,  are  not  valid,  inasmuch  as  the  items  to 
which  they  refer  are  disallowed.  The  last  item  of  the  claim  of 
Mr.  Sartori  is  $15,000,  for  compensation  of  personal  suffering 
in  Sachaca.  In  my  opinion  what  may  be  conceded  is  a  com- 
pensation for  the  delay  of  forty-eight  hours  in  taking  his  decla- 
ration, and  for  not  having  passed  judgment  in  his  case. 

'' Therefore  I  decide  that  the  Government  of  Peru  pay  to  Mr. 
Edmund  W,  Sartori  the  sum  of  $5,000  in  current  money  of  the 
country,  with  interest  at  the  rate  of  six  per  cent  per  annum 
from  the  29th  day  of  September  1857." 

'*In  1869  Rozas  entered  into  business  in 
Case  of  Eosas.     Havana  as  a  tobacconist.    On  the  5th  of  Feb- 
ruary 1869  he  was  captured,  with  some  other 
persons,  in  a  farmhouse.    The  circumstances  seem  to  justify 
a  strong  suspicion  that  they  were  all  assembled  to  join  the 
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insurgents,  but  they  were  not  armed  when  captured,  and  no 
overt  act  of  insurrection  had  been  committed  by  Eozas.  The 
authorities  were  informed  of  his  American  citizenship,  but  he 
was  denied  the  privileges  of  the  treaty  of  1795,  and  after  trial 
by  military  proceedings  he  was  kept  in  prison  in  Cuba  until 
the  2l8t  of  March.  On  that  day  he  was  transported,  with 
some  250  other  prisoners,  on  a  vessel  to  the  island  of  Fernando 
Po,  on  the  coast  of  Africa.  About  the  22d  of  May  he  arrived 
there,  after  having  suffered  great  hardships  on  board  the  ves- 
sel. On  this  island  he  was  kept  until  the  4th  of  August,  when 
he  escaped  in  a  boat.  He  was  picked  up  by  a  steamer  and 
taken  to  Liverpool,  whence  he  came  to  the  United  States. 

^'  In  the  opinion  of  the  umpire  the  original  arrest  was  a  law- 
ful military  act,  but  the  trial  by  military  proceedings  was  a 
violation  of  the  guarantees  and  forms  provided  for  in  the 
treaty  of  1795,  and  it  is  stipulated  in  the  agreement  of  1871 
that  in  such  cases  the  commission  shall  make  such  awards  as 
the  commission  shall  deem  just.  If  the  claimant  had  been 
expelled,  Spain  would  not  have  incurred  any  liability  under 
the  circumstances  in  this  case;  but  indemnity  is  due  for  long 
confinement  and  improper  treatment,  and  also  for  the  return 
voyage. 

"The  umpire  hereby  decides  that  an  amount  of  $14,000, 
without  interest,  be  paid  on  account  of  this  claim." 

Count  Lewenhaiipt;  umpire,  oaDe  of  John  C.  BozaB,  No*  69,  Span.  Com. 
(1871),  February  22,  1983. 

"  The  greatest  criminal  brought  to  the  bar 
Driggi^B  Case,  of  justice  is  entitled  to  be  tried  according  to 
the  law  of  the  land,  not  because  he  is  deserv- 
ing of  any  special  sympathy  or  consideration,  but  because 
of  the  respect  due  to  the  law  itself.  Driggs,  therefore,  was 
entitled  to  be  accused  and  tried  as  the  law  of  Venezuela 
provided,  and  the  record  seems  to  show  that,  in  some  par- 
ticulars at  least,  this  was  not  done;  and  although  we  be- 
lieve him  guilty  we  can  not  say  that  he  was  not  the  victim  of 
a  wrong  for  which  reclamation  should  be  made.  What,  then, 
shall  be  the  measure  of  damage!  The  old  commission  in  this 
case  allowed  Driggs  $100,000,  fifteen  per  cent,  or  $15,000  of 
which  has  been  paid  by  Veuzuela,  and  with  interest  to  date 
would  amount  to  more  than  double  that  sum.  This,  we  think, 
under  all  the  peculiar  circumstances  of  this  case,  is  a  sufficient 
allowance  by  way  of  indemnity  for  the  wrong  she  committed  in 
$627— Vol.  3 63 
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not  trying  a'  guilty  man  and  convicting  liim  according  to 
principles  and  methods  of  procedure  established  by  their  own 
laws;  and  as  this  sum  has  been  paid,  we  will  dismiiis  the  peti- 
tion and  reject  the  claims.'^ 

Findlay,  oommissioner;  for  the  commissioiiy  Seth  Driggsv,  Venezuela,  No 
10,  United  States  and  Venezuelan  Claims  Commission,  convention  of  Decem- 
ber 5, 1885. 

3.  Pursuit  op  Judicial  Bemsdies. 

Charles  Turner,  the  master  of  an  American 
Tnraei's  Case,  vessel,  while  on  a  voyage  to  the  port  of  Sisal, 
Mexico,  discovered  off  the  coast  of  Cuba  a 
wrecked  and  abandoned  English  vessel,  from  which  he  took 
a  quantity  of  cochineal.  When  he  arrived  at  Sisal  ho  paid 
duty  on  the  cochineal  to  the  amount  of  $73,  but  the  authorities 
took  possession  of  it  on  the  ground  of  certain  alleged  irreg- 
ularities on  the  part  of  Captain  Turner,  and  turned  it  over  to 
a  person  who  claimed  to  be  the  owner  of  it.  A  court  of  in- 
quiry was  then  instituted,  with  the  concurrence  of  Turner, 
who  claimed  salvage  in  the  cochineal.  The  court,  after  hear- 
ing the  parties,  ordered  the  cochineal  to  be  turned  over  to  the 
alleged  owner,  and  ordered  that  salvage  should  be  withheld 
until  the  conduct  of  Turner  could  be  investigated  by  a  compe- 
tent tribunal.  Turner  at  the  time  declared  his  puriwse  to 
press  the  case  in  the  courts,  but  subsequently  sold  his  vessel 
and  returned  to  New  York  without  taking  that  course.  He 
permitted  the  matter  to  rest  until  1838,  when  he  presented  a 
claim  against  Mexico  for  the  salvage  and  certain  other  alleged 
losses,  and  for  the  return  of  the  duties.  The  Mexican  com- 
missioners contended  that  Turner  had  by  his  conduct  waived 
his  right  to  prosecute  the  case.  The  umpire  concurred  in  tbis 
view,  and  disallowed  all  the  claim  but  that  for  the  refund  ot 
the  duty,  which  he  awarded  with  interest,  amounting  in  all 
to  J138.67. 

Charles  Turner  v.  Mexico^  commission  under  the  convention  between 
the  United  States  and  Mexico  of  April  11, 1^39. 

Dr.  John  Baldwin,  a  citizen  of  the  Unit^ 

Baldwin'i  Case.     States,  presented  to  the  mixed  commission 

under  the   convention  between  the   United 

States  and  Mexico  of  April  11, 1839,  a  claim  growing  out  of 

the  alleged  wrongful  confiscation  of  a  trunk  of  clothing  by  the 

Mexican  authorities.    The  commissioners  differing  in  opinion, 
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the  claim  was  referred  to  the  umpire,  who,  for  lack  of  time, 
returned  it  undecided.  It  was  afterward  laid  before  the  com- 
missioners under  the  act  of  Congress  of  March  3, 1849,  who 
rejected  it,  saying: 

"  Had  the  seizure  of  the  claimant's  property  been  ever  so 
illegal  or  wrong,  it  was  his  duty  to  the  government,  if  he 
meditated  any  demand  against  it,  to  have  sought  his  redress 
through  the  tribunals  of  justice,  the  more  especially  in  this 
instance,  where  the  claimant  was  a  resident  of  the  country. 
Mexico  was  not  bound  to  furnish  him  in  this  instance  with  any 
other  means  of  redress.  That  such  means  were  furnished,  the 
case  presents  the  most  ample  testimony,  at  least  so  far  as  the 
conduct  of  the  claimant  himself  would  permit.  The  court 
evinced  no  want  of  energy  in  attaining  the  ends  of  justice  in 
his  behalt;  but,  on  the  contrary,  displayed  the  most  laudable 
efforts  in  an  impartial  determination  of  the  case;  and  at  the 
very  time  when  the  court  was  about  to  consummate  its  endeav- 
ors to  enfore  obedience  to  its  orders  the  claimant  abandoned 
the  court  and  his  cause.  There  is  nothing  in  the  proceedings 
to  show  that  a  denial  of  justice  was  meditated  or  likely  to 
ensue  to  the  claimant,  and  only  in  such  event  could  he  have 
claimed  from  the  Government  of  Mexico  indemnity  for  the  loss 
he  sustained." 

The  inhabitants  of  the  town  of  Ginecue  com- 
^•^^^^^^^•"^^  plained  of  an  act  of  the  legislature  of  Texas 
of  January  31, 1854,  by  which  a  part  of  their 
town,  which  had  been  separated  from  the  rest  by  a  change  in 
the  course  of  the  Rio  Grande,  was  incorporated  into  the  town 
of  La  Isieta,  Texas.  The  commission,  Mr.  Palacio  delivering 
the  opinion,  held  that  the  case  was  not  one  for  international 
action,  there  being  judicial  remedies  that  could  be  pursued. 
The  opinion  referred  to  the  judicial  remedies,  ordinary  and 
extraordinary,  which  had  been  devised  in  the  United  States 
for  the  protection  of  vested  rights  of  property. 

The  People  of  Cinecue  v.  The  United  States,  No.  120,  Mex.  docket,  July  13, 
1870,  convention  of  July  4, 1868. 

In  the  case  of  Isaac  Mones^  assignee,  etc.,  v. 
CMe  of  iloMt.  Mexico,  No.  197,  American  docket,  convention 
of  July  4, 1868,  the  claimant  was  the  owner  of 
certain  goods  in  the  warehouse  of  S.  A.  Belden  &  Co.,  Ameri- 
can citizens,  of  Matamoras,  upon  whom  a  fine  was  assessed  by 
the  district  court  at  Saltillo.  The  goods  in  question  having 
been  seized  to  satisfy  the  flue,  Moses  protested  against  the 
seizure,  while  Belden  notified  the  seizing  officer  that  the  goods 
belonged  to  Moses,  and  pointed  them  out  and  declared  that  he 
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bad  no  claim  upon  them.  The  agent  of  Mexicp  moved  to  dis- 
miss the  claim  on  the  ground  (1)  that  the  seizure  was  a  matter 
for  judicial  investigation,  and  that  the  owner  failed  to  pursue 
the  proper  legal  remedies  under  the  laws  of  Mexico;  (2)  that 
the  injury  was  done  by  "  subaltern  or  inferior  authorities,''  and 
that  the  owner,  having  failed  to  make  reclamation  on  the 
supreme  government  of  Mexico,  could  not  present  his  claim 
before  the  commission. 

Mr.  Wadsworth,  the  American  commissioner,  maintained 
that  as  the  proceedings  were  against  Belden  and  not  against 
the  claimant,  the  latter  had  no  remedy  to  x)ursue.  The  pro- 
ceedings, he  said,  being  against  another  person,  and  by  final 
process  to  satisfy  a  flue  to  the  Government  of  Mexico,  the 
seizure  was  a  naked  trespass  which  the  government  could  not 
justify  by  the  process  to,  take  the  goods  of  Belden.  There 
was  no  sentence  of  a  court  against  claimant  from  which  he 
could  appeal,  and,  assuming  that  he  had  a  judicial  remedy  for 
the  recovery  of  his  goods,  which  Mr.  Wadsworth  did  not  ad- 
mit, he  could  not  have  recovered  damages  for  their  unjust  and 
illegal  seizure. 

Mr.  Palacio,  the  Mexican  commissioner,  said  that  the  claim 
was  presented  by  the  American  minister  to  the  Mexican  Gov- 
ernment, which  replied  that,  the  iict  being  that  of  subaltern 
judicial  authorities,  the  claimant  should  seek  a  remedy  in  the 
superior  courts.  This,  according  to  the  American  minister, 
the  claimant  refused  to  do,  because  he  said  the  courts  were  too 
corrupt  to  warrant  one  in  seeking  justice  from  them.  The  case 
was  not  further  pursued  diplomatically.^  Mr.  Palacio  con- 
tended that  the  claimant  was  bound  to  resort  to  the  courts, 
especially  as  the  treaties  between  the  two  countries  secured  to 
the  citizens  of  each  in  the  territory  of  the  other  the  same  legal 
remedies  as  were  possessed  by  natives. 

The  umpire.  Dr.  Lieber,  April  14,  1871,  gave  (MS.  Op.  I. 
260)  the  following  decision: 

^^If  all  the  arguments  against  the  jurisdiction  of  this  com- 
mission, drawn  from  the  rule  that  all  inferior  means  of  obtain- 
ing right  must  be  exhausted  before  a  higher  one  and  an  appeal 
to  a  higher  authority  is  resorted  to,  were  valid  and  substantial, 
there  is  no  reason  why  claimant,  a  citizen  of  the  Unit^  States, 
should  not  present  himself  before  this  commission  and  avail 
himself  of  the  convention,  which  he  thinks  for  his  good  fortune 
has  come  to  be  appointed  by  agreement  between  the  two  nations. 
This  convention  is  an  extraordinary  one;  it  is  no  American  or 
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Mexican  court  of  appeal,  and  the  claims  of  I»aac  Moses,  repre- 
senting^ Joseph  Mosea,  fall  distinctly  within  the  limits  pre- 
seiibed  by  the  convention  us  to  time  and  qualification.  Joseph 
Moses  was  a  citizen  of  the  United  States  when  a  Mexican  otB- 
cer  deprived  him  of  his  goods.  An  officer  or  person  in  authority 
represents  pro  tanto  his  government,  which  in  an  international 
sense  is  the  aggregate  of  all  officers  and  men  in  authority. 
The  claim  arises  out  of  a  transaction  subsequent  in  date  to  the 
2nd  of  February  1848,  and  it  was  preferred  in  proper  time, 
designated  by  the  treaty  under  the  authority  of  which  we  are 
adjudicating  claims  between  Mexico  and  the  United  States. 
Isaac  Moses,  an  American  citizen,  seizes  upon  this  court  and 
commission  to  have  his  claim  adjusted.  There  seems  to  be 
little  or  no  doubt  in  the  minds  of  all  parties  about  the  injury 
actually  suffered  by  Moses,  and  only  a  desire  to  remove  the 
case  out  of  this  court.  It  is  my  distinct  and  clear  opinion  that 
Isaac  Moses  has  a  legal  standing  before  this  commission  which 
is  bound  to  adjudicate  his  claim." 

"  It  is  objected  that  the  case  has  been  adju- 
OarriMm's  Case,  dicated  by  the  proper  Mexican  court,  and  can 
not  be  reopened  before  this  commission;  that 
therefore  it  ought  to  be  dismissed.  It  is  true  that  it  is  a  mat- 
ter of  the  greatest  political  and  international  delicacy  for  one 
country  to  disacknowledge  the  judicial  decision  of  a  court  of 
another  country,  which  nevertheless  the  law  of  nations  uni- 
versally allows  in  extreme  cases.  It  has  done  so  from  the 
times  of  Hugo  Grotius.  The  difficulty  and  delicacy,  however, 
is  very  much  lessened  when  it  is  believed  that  so  many  irregu- 
larities or  wrongs  have  been  committed  in  two  countries  by 
the  authoraties  of  the  one  against  the  citizens  of  the  other  that 
these  wrongs  by  the  respective  authorities  are  spoken  of  in  a 
special  treaty  or  convention  (as  that  under  which  our  commis- 
sion has  its  being)  in  which  the  governments  of  these  two  coun- 
tries agree  to  redress  the  wrongs  as  much  as  possible,  according 
to  justice  and  equity.  No  doubt  is  left  on  my  mind  that  the 
Mexican  court  or  judge  in  Acapulco  acted  with  great  irregu- 
larity, and  even  with  some  violence,  and  that,  as  matters  went, 
the  case  of  the  steamboat  Commodore  Stockton  was  by  no  means 
fully  adjudicated,  and  that  an  appeal  from  the  Acapulco  judge 
to  a  Mexican  court  of  appeal  was  prevented  by  intrigues  or 
unlawful  transactions.  The  whole  is  wrapt  in  confusion  and 
presents  a  very  fair  subject  to  be  aljudicated  by  our  commis- 
sion. •  •  •  I  award  to  the  United  States  the  sum  of 
$20,000,  with  interest  at  the  rate  of  5  per  centum  per  annum 
from  the  day  of  the  seizure  of  the  Commodore  Stockton  to  the 
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close  of  the  labors  of  this  commission,  and  $100  for  printing 
and  costs,  in  the  currency  of  that  government,  for  and  on 
behalf  of  claimant." 

Lieber,  umpire,  November  7, 1871,  Cornelius  R.  Garrison,  surriHng  partner 
of  Garrison  ^  Fretz,  v.  Mexico,  No.  8,  Am.  docket,  convention  of  July  4, 
1868,  MS.  Op.  II.  252. 

'^  Jdmes  Selkirk,  a  native  Scotchman  and  a 
Selkirk's  Gate,  citizen  of  the  United  States  by  naturalization, 
is  now  domiciled  at  Brazos  Santiago,  in  the 
State  of  Texas,  but  formerly  was  domiciled  at  the  mouth  of  the 
Rio  Grande,  a  somewhat  indistinct  location  unless  he  had  his 
habitation  there  as  a  pilot.  When  living  there  he  owned  the 
schooner  or  pilot  boat  Helen  Marr,  and  took  her  as  captain  or 
master  to  the  port  of  Vera  Gruz,  in  Mexico,  in  the  month  of 
May  1851.  After  a  certain  time  he  considered  his  vessel  regu- 
larly cleared  for  or  permitted  to  go  to  the  river  Goatzacoalcos, 
but  it  seems  was  imposed  upon  in  a  gross  manner,  not  at  all 
habitual  with  Scotch  people.  His  want  of  acquaintance  with 
the  Spanish  language  may  have  been  the  cause;  but  we  can 
not  occupy  our  lives  with  the  psychology  of  the  case.  The  fact 
is  that  a  few  days  after  his  arrival  at  Minatitlan  (a  town  some 
fifteen  miles  up  the  Coatzacoalcos,  and  I  suppose  the  seaport  of 
that  portion  of  the  Mexican  littoral),  and  after  having  given  his 
papers,  which  were,  it  seems,  a  clearance  for  New  Orleans  and 
no  permit  to  go  to  Minatitlan,  the  Helen  Matt  was  seized  by  the 
Mexican  authorities,  and  sent,  in  fact,  with  some  Mexican 
soldiers  on  board  to  Vera  Oruz,  where  she  was  regularly  libeled 
and  tried  for  breaking  the  law.  I  have  not  been  able  to  ascer- 
tain whether  Minatitlan  was  at  that  time  (in  1851,  when  what 
may  briefly  be  called  the  Tehuantepec  difficulties  existed)  a  port 
of  entry.  It  is  stated  by  the  Mexican  commissioner  that  the 
Relm,  Marr  could  not  have  entered  the  Coatzacoalcos  (then  in 
the  State  of  Vera  Oruz,  but  now  belonging  to  the  new  State 
of  Tehuantepec)  without  a  special  permit^  nor  was  claimant 
pursued  by  men-of-war  or  pirates,  nor  in  stress  of  weather  or 
foundering  condition.  His  papers  were  simply  incongruous 
with  his  presence  in  that  river  or  in  the  port  of  Minatitlan. 

"  Selkirk,  the  claimant,  refused  to  go  to  Vera  Cruz  in  his 
own  vessel,  and  went  by  land  for  reasons  of  his  own,  which 
have  not  been  told  us  by  him.  The  proper  court  of  law  gave 
its  decision  in  the  month  of  July  of  the  same  year,  which  was 
that  Selkirk  should  pay  two  hundred  doUars  and  costs,  fairly 
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disclaiming  that  claimant  had  acted  in  bad  faith,  estimating, 
it  is  supposed,  that  his  infraction  of  the  law  arose  from  want  of 
judgment,  allowing  himself  to  be  imposed  upon  especially  by 
a  man  called  Sardinier,  and  not  from  evil  intentions.  Selkirk 
on  the  other  hand  declares  that  he  was  unfairly  treated.  He 
was  informed  that  he  had  the  right  of  appeal  to  the  higher 
authority  in  Mexico,  and  that  until  the  second  decision  was 
known,  or  until  he  should  pay  the  fine,  the  vessel  would  remain 
attached  as  a  matter  of  course.  Claimant  neither  paid  the  fine 
nor  appealed ;  nor  does  he  seem  to  have  taken  any  rational  steps 
in  the  matter.  He  returned  to  the  United  States  and  on  Sep- 
tember 5, 1851,  therefore  the  same  year,  presented  his  case  to  tfie 
Department  of  State  of  the  United  States.  The  Helen  Marr, 
we  are  inforn^ed,  was  lost  at  a  later  period  in  the  port  of  Vera 
Cruz.  The  Department  of  State  at  Washington  does  not  seem 
to  have  paid  much  attention  to  Selkirk's  claim.  At  least,  no 
documents  before  the  commission  show  it.  Claimant  now, 
very  nearly  twenty  full  years  after  the  infliction  of  the  sup- 
posed wrong,  comes  before  us,  claiming  $3,500  for  the  value  of 
the  Helen  Marr^  $700  for  provisions  and  material  on  board,  and 
$5,800  for  his  own  and  his  men's  loss  of  time,  with  six  per  cen- 
tum per  year  from  May  or  June  1851, 1  forget  which,  to  the 
present  time  or  the  close  of  the  labors  of  the  commission. 
•  •  ♦  Claimant  does  not  show  how  he  will  pay  the  proper 
proportion  to  the  seamen  who  were  under  his  command,  or,  if 
he  paid  them  ott",  that  he  did  so.  The  umpire  willingly  adopts 
the  view  which  the  Mexican  court  seems  to  have  taken,  and 
ascribes  the  irregular  conduct  of  claimant  to  a  serious  want 
of  judgment,  or  his  unfitness,  in  an  intellectual  point  of  view, 
for  the  part  he  had  assumed  as  captain  or  master  of  his  own 
vessel  in  foreign  ports  where  the  Spanish  language  is  spoken ; 
but  neither  equity  nor  justice  permits  us  to  allow  his  claim 
He  might  himself  have  easily  avoided  the  difficulty ." 

Lieber,  umpire,  April  10,  1872,  James  Selkirk  v.  Mexico,  No.  362,  Aiii. 
docket,  convention  of  July  4,  1868,  MS.  Op.  II.  421. 

A  claim  was  made  for  the  irregular  seiz- 
stetioii's  Case,  ure  of  a  brig  at  Tampico  in  March  1858; 
after  General  Garza  had  established  there 
a  state  of  siege.  The  brig  was  seized  and  her  master  im- 
prisoned for  about  two  weeks,  when  the  arrival  of  a  United 
States  man-of  war  procured  his  release.  The  commissioners 
held  that  it  was  the  duty  of  the  authorities  under  the  treaty 
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of  1831  either  to  warn  the  brig  away  and  suffer  her  to  depart, 
or  else,  if  there  was  any  justifiable  cause  for  seeking  to  make 
her  a  prize,  to  have  carried  her  into  the  nearest  port  and  insti- 
tuted judicial  proceedings.  Neither  of  these  things  was  done. 
The  commissioners  therefore  made  an  award  that  the  Govern- 
ment of  Mexico  pay  $13,567,  with  interest  from  July  1, 1858, 
to  the  close  of  the  labors  of  the  commission,  at  the  rate  of  6 
per  cent  per  annum,  and  $100  costs  of  printing. 

Brig  Nakum  Stetton  v.  Mexico f  No.  61,  Am.  docket,  convention  of  July  4, 
1868,  MS.  Op.  11. 172. 

A  vessel  was  seized  in  Mexico  by  the  proper 
^^^^^  **iw*^  •  officers  and  libeled  in  a  court  of  competent 
jurisdiction  on  a  charge  of  violating  the  rev- 
enue laws.  After  a  fair  and  fall  hearing  and  a  strenuous 
defense  on  the  part  of  the  owners  of  the  vessel,  the  court 
decreed  confiscation,  the  owners  being  present  and  announc- 
ing to  the  court  their  determination  not  to  appeal.  The 
commission,  Mr.  Wadsworth  delivering  the  opinion,  said  that 
there  was  sufficient  evidence  in  the  record  to  sustain  the 
decision  of  the  court,  and  that  he  would  be  rash  who  should 
affirm  that  "it  was  plainly  wrong  in  re  minime  dubiaJ^  The 
claim  was  dismissed. 

steamer  Warren^  Thomas  W,  Beed  and  Budd  H.  Fry,  claimants,  v.  Mexico, 
No.  38,  Mex.  docket,  convention  of  July  4, 1868,  MS.  Op.  II.  Wl. 

In  the  case  of  the  Tehuantepec  Ship-Cafial 
uTeollfcJliSS"  ^^^  Mexican  and  Pacific  R.  E.  Co.  v.  Mexico, 
Ko.  491,  American  docket,  decided  November 
27,  1873,  by  the  commission  under  the  convention  of  July 
4,  18G8,  a  claim  was  made  for  $546,315,038.66,  interest  in- 
cluded, for  damages  sustained  by  reason  of  the  failure  of  the 
Mexican  Government  to  comply  with  the  terms  of  a  contract 
of  May  15, 1865.  The  contract  was  executed  by  3os6  I.  Car- 
vajal,  assuming  to  act  for  the  States  of  Tamaulipas  and  San 
Luis  Potosi  and  the  go  vernment  of  Mexico,  and  by  Daniel  Wood- 
house,  secretary,  superintendent,  and  general  financial  agent 
of  the  United  States,  European,  and  West  Virginia  Land  and 
Mining  Company.    It  contained  the  following  stipulation: 

"Also  that  all  questions  that  may  awse  under  this  arrange- 
ment between  the  general  and  State  governments  aforesaid, 
and  the  said  second  party,  shall  be  adjusted  by  private  arbi- 
tration— the  arbitrators,  two  in  number,  to  be  chosen  one  by 
each  of  the  parties  interested,  and  in  the  event  of  their  dis- 
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affreement  the  question  or  questions  in  dispute  shall  be  referred 
to  some  court  of  justice  of  lawful  jurisdiction  in  the  United 
States  or  Mexico." 

The  commissioners,  Mr.  Wadsworth  delivering  the  opinion, 
said  that,  putting  other  questions  aside,  there  was  nothing  in 
the  record  to  show  that  the  memorialists  had  made  any  effort 
to  settle  the  questions  of  difference  by  arbitration  or  by  an 
appeal  to  the  courts  of  justice.  "  This,-'  said  Mr.  Wadsworth, 
"  must  first  be  shown,  before  we  can  venture  to  decide  upon 
the  complaint,  as  one  referred  to  by  the  convention.'^ 

April  21,  1868,  a  party  of  Mexicans  and 

Leiohardt*!  Case.  Americans,  who  ^^had  been  drinking  cham- 
pagne and  were  intoxicated,"  were  walking 
along  the  streets  of  Monterey  after  10  o'clock  at  night  "sing- 
ing and  imitating  the  coyote."  The  governor  of  the  State, 
hearing  the  noise,  stepped  out  on  his  balcony  with  General 
Trevino  to  listen,  but  when  he  learned  the  character  of  the 
noise  retired  into  the  house  and  took  no  more  notice  of  it. 
His  secretary,  one  Davila,  however,  after  the  governor  had 
left,  sent  for  the  police  and  had  the  party  arrested.  The  Mex- 
icans who  were  arrested  knew  Davila,  and,  together  with  the 
I)olice  oflBcers,  sought  to  obtain  the  release  of  their  American 
companions.  Davila  directed  the  release  of  the  Mexicans,  but 
ordered  the  police  to  cast  the  Americans  into  prison,  where  they 
were  put  with  condemned  criminals,  beaten,  and  subjected  to 
other  indignities.  They  were  released  the  next  morning. 
Mr.  Wadsworth,  the  United  States  commissioner,  said : 

"  When  released  the  parties  brought  an  accusation  and  made 
their  declaration  against  the  jailer  and  other  officers  of  the 
prison,  purposely  omitting  Davila,  but  reserving  their  right  to. 
proceed  against  him  criminally  and  civilly.  The  prosecution 
was  conducted  with  vigor.  Both  the  State  and  Federal  gov- 
ernments urged  on  the  proceedings,  and  the  parties  were  con- 
victed and  sentenced,  the  jailer  to  be  removed  from  office  and 
to  be  incapable  ever  after  cff  holding  oftice  in  the  State,  and 
each  of  his  subordinates  to  forty  days  in  the  chain  gang.  Why 
the  outraged  parties  did  not  prosecute  the  chief  criminal  or 
hold  him  to  a  strict  account  in  a  civil  ))roceeding,  they  do  not 
explain.  I  am  not  at  liberty,  in  view  of  the  action  of  both  the 
political  and  judicial  authorities  of  Mexico  above  briefly  set 
forth,  to  suppose  that  the  persons  injured  and  insulted  in  so 
vile  a  manner  could  not  have  obtained  redress  in  the  courts  of 
the  country  for  the  wrongful  misconduct  of  Davila.  I  must 
suppose  they  could.  For  whatever  conclusion  might  properly 
be  drawn  from  the  disorganization  of  society  due  to  unending 
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years  of  revolutions  and  civil  broils*  and  strife,  nevertheless 
Mexico  was  at  peace  in  1868,  the  judges  were  on  the  bench  and 
seemed  in  this  case  to  discharge  their  important  functions  with 
firmness  and  intelligence. 

"  Now,  it  must  be  understood  by  foreigners  in  every  country 
that  wherever  there  is  a  fair  prospect  of  obtaining  justice  by 
due  course  of  law,  for  wrongs  and  injuries  inflicted  by  private 
I>ersons  or  by  *  paltry  petty  officers,  drest  in  a  little  brief 
authority,'  like  the  governor's  secretary,  for  instance,  they 
must  resort  to  the  courts  of  the  country,  and  in  such  cases 
only  appeal  to  their  own  sovereign  when  the  courts  of  the 
country  refuse  to  do  their  duty,  or  misconceive  it,  or  pervert 
justice  in  re  minime  dubia.  Although  I  sympathize  with  the 
persons  who  were  subjected  to  such  indignities  and  understand 
their  feelings,  I  do  not  believe  the  Government  of  Mexico  is 
responsible.  It  is  my  decision  that  this  case  must  now  there- 
fore be  dismissed,  and  so  it  is  ordered  accordingly.^ 

Mr.  Zamacona,  the  Mexican  commissioner,  delivered  the 
following  opinion : 

<^  Evidently  this  claim  is  not  founded  upon  any  injury  on  the 
part  of  the  Mexican  authorities,  since,  in  so  far  as  they  inter- 
vened in  the  matter,  they  acted  within  the  sphere  of  their 
powers  and  in  the  discharge  of  their  duties.  The  claim  there- 
fore should  be  dismissed." 

E,  F.  W,  Leichardt  v.  Mexico,  No.  952,  Am.  docket,  convention  of  July 
4,  1868,  MS.  Op.  II.  580.  The  case  of  Samuel  B.  Catherus  v.  Mexico,  No. 
928,  growing  out  of  the  same  transaotion,  was  likewise  dismissed  by  the 
commissioners.     (Ibid.) 

''In  the  case  of  Frederic  Bronner  v.  Mexico, 
BnmneT's  Case.  No.  115,  the  memorial  of  the  claimant  to  the 
mixed  commission  presents  two  claims.  The 
first  of  these  is  on  account  of  the  confiscation  by  the  Mexican 
custom-house  authorities  of  certain  goods  imported  by  him  at 
the  port  of  Vera  Cruz,  with  regard  to  which  it  was  decided 
by  Mexican  tribunals  that  the  invoices  were  not  in  due  form 
and  that  the  defects  which  appeared  in  them'  proved  an  in- 
tent to  defraud.  The  umpire  is'  always  most  reluctant  to 
interfere  with  the  sentences  of  judicial  courts,  but  in  this 
instance  the  decision  appears  to  him  so  unfair  as  to  amount 
to  a  denial  of  justice.  So  far  from  the  evidence  proving  any 
intention  to  defraud,  the  umpire  is  of  opinion  that  the  claim- 
ant caused  more  than  usual  precautions  to  be  taken  with  a 
view  to  prevent  the  possibility  of  any  such  accusation.  Nor 
could  the  claimant  at  any  time  have  harbored  an  intention  to 
defraud  with  the  slightest  hope  of  sncce^^  for  when  amended 
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invoices  were  submitted  to  the  Mexican  consal  at  Liverpool, 
be  must  have  been  well  aware  that  the  consul  would  transmit 
them  at  once  to  the  Mexican  custom-house  authorities  at  Vera 
Cruz  and  to  the  Mexican  minister  of  finance.  Theumpire  there- 
fore feels  it  incumbent  upon  him  to  decide  this  claim  is  a  just  one 
and  to  award  on  account  of  it  the  sum  of  $7,145.85  Mexican  gold, 
with  interest  at  6  per  cent  per  annum  from  the  1st  of  Decem- 
ber 1854  to  the  date  of  the  final  award.  The  umpire  has 
allowed  the  original  value  of  the  goods  with  the  costs  of  freight, 
landing,  etc.;  but  he  has  not  taken  into  consideration  the 
profit  upon  the  sale  of  the  goods,  because  he  thinks  that  the 
loss  of  this  is  sufficiently  compensated  by  the  assured  interest 
of  6  per  cent  per  annum  at  the  end  of  a  number  of  years. 
Neither  has  he  allowed  for  the  legal  expenses,  because,  although 
he  repeats  his  conviction  that  there  was  no  intention  on  the 
part  of  the  claimant  to  defraud  the  revenue,  the  first  invoices 
were  not  sufficiently  explicit,  and  thence  arose  the  legal  pro- 
ceeding, for  which  it  would  not  therefore  be  equitable  now  to 
make  the  Mexican  Government  responsible.'' 

Thornton,  umpire,  November  4,  1874,  convention  of  July  4,  1868,  MS. 
Op.  III.  579. 

"  In  the  case  of  Jennings^  Laughland  <&  Co. 
Caeeof  Jennings,  yjjf^^j,^^^^  ^q^  374^  j^  claim  is  put  forward  on 

^^  *  *  account  of  injuries  suffered  by  the  claimants 
which  arose  out  of  a  sentence  given  by  a  Mexican  judge  of 
first  instance  named  Calixto  Eosaldo.  The  claimants,  re- 
siding at  New  Orleans,  carried  on  commercial  business  through 
an  agent  at  Minatitlan,  fn  Mexico.  This  agent  was  Edward 
Forte;  but  his  employers,  not  being  satisfied  with  him,  sent 
a  power  of  attorney  to  Phillip  Boy  Ian.  After  some  resist- 
ance on  the  part  of  Forte  to  Boylan's  taking  possession  of 
the  property,  the  former  yielded  after  an  agreement  had 
been  signed  that  his  previous  services  should  be  compensated. 
The  nonfulfillment  of  this  agreement  gave  rise  to  litigation, 
and  Forte  at  length  succeeded  in  inducing  the  above-mentioned 
Judge  Calixto  Rosaldo  to  replace  him  in  possession  of  the 
property  of  Jennings,  Laughland  &  Co.,  on  the  ground,  princi- 
pally, that  the  power  exhibited  by  Boylan  was  defective.  Very 
soon  afterward  Forte  was  murdered,  and  the  money  derived 
from  the  sale  of  a  portion  of  the  goods  was  robbed.  The  re- 
mainder was  sold  by  order  of  the  judge,  who  does  not  seem  to 
to  have  accounted  for  the  proceeds.    The  umpire  does  not  feel 
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himself  called  upon  to  decide  whether  the  above-mentioned 
fientence  ot  Madge  Rosaldo  replacing  Forte  in  possession  of  the 
property  was  just  or  not.  If  the  claimants  considered  that  it 
was  not  so,  they  failed  in  their  duty  in  not  appealing  to  a  higher 
court  against  the  conduct  of  an  inferior  judge  with  a  view  to 
his  punishment  and  to  the  recovery  of  damages;  but  they  ap- 
"peskT  to  have  taken  no  steps  whatever,  either  themselves  or 
through  their  agent,  to  avail  themselves  of  the  resources  open 
to  them,  nor  even  to  recover  the  proceeds  of  the  sale  ordered 
by  Judge  Bosaldo  after  the  murder  of  Forte.  The  umpire  does 
not  conceive  that  any  government  can  thus  be  made  respon- 
sible for  the  misconduct  of  an  inferior  judicial  oflBcer  when  no 
attempt  whatever  has  been  made  to  obtain  justice  from  a  higher 
court.  The  umpire  therefore  awards  that  the  claim  be  dis- 
allowed. 

<^  Although  he  has  taken  into  consideration  the  merits  of 
this  claim,  the  umpire  must  not  be  supposed  to  admit  that 
both  of  the  claimants,  Jennings  and  Laughland,  have  a  stand- 
ing before  the  commission.  Jennings  was  a  citizen  of  the 
United  States,  but  Laughland  was  confessedly  a  British  sub- 
ject. They  were  in  partnership,  but  what  share  each  had  in 
the  business  there  is  no  evidence  to  show;  but  if  the  umpire 
had  thought  proper  to  award  compensation  on  account  of  the 
claim,  it  would  only  have  been  to  Jennings,  as  a  citizen  of  the 
United  States,  the  same  proportion  of  the  compensation  as  his 
share  in  the  business  bore  to  the  whole  of  it" 

Thornton,  umpire,  November  5,.  1874,  Jennings ^  Laughland  <f-  Co.  v.  MeX' 
icOf  No.  374,  convention  of  July  4, 1868,  MS.  Op.  III.  584. 

"  In  the  case  of  Jennings^  Laughlnnd  &  Co 
Case    of   Jeimingt,  ^  Mexico,  No.  374,  and  with  reference  to  the 
Xo^on  for  a  Ee^  motion  made  to  rehear,  which  has  been  trans- 
hearing,  mitted  to  the  umpire  by  the  commission,  he 
observes  that  the  agent  of  the  United  States 
relies  principally  upon  the  provisions  of  a  Mexican  law  enti- 
tled '  Ley  de  procedimientes  judiciales  en  materia  civil.^    The 
umpire  is  much  surprised  that  this  law  should  have  been  cited, 
because  it  is  a  law  of  the  State  of  Oaxaca  and  not  of  the  State 
of  Vera  Cruz,  in  which  latter  State  the  occurrences  complained 
of  by  the  claimant  took  place.    It  is  also  to  be  observed  that 
the  date  of  the  law  is  January  7, 1870,  whereas  the  acts  com- 
plained of  took  place  in  1858;  so  that  neither  at  the  time  nor  at 
the  place  had  this  law  any  force,  as  far  as  is  shown.    ♦    ♦    • 
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^^  It  is  clear  to  the  umpire  that,  at  whatever  moment  the 
sentence  was  notified  to  the  claimant,  it  was  his  right  for  five 
days,  counted  from  that  moment,  to  appeal  if  the  above  men- 
tioned law  were  at  all  applicable  to  the  case,  which  it  is  not. 
This  right  could  not  have  been  prejudiced  by  the  fact  that  the 
judge  had  not  caused  the  sentence  to  be  notified  to  Boylan 
within  the  term  ordered  by  the  law.  The  right  to  appeal  dur- 
ing the  five  days  after  the  notification  is  unconditional.  If  by 
the  act  of  not  having  notified  the  sentence  in  due  time  or  by 
other  proceedings  the  judge  had  violated  the  law,  the  umpire 
can  not  doubt  that  tbe  claimants  had  their  remedy  at  law 
against  the  judge  and  might  have  sued  him  for  damages. 

"The  umpire  has  been  given  to  understand  that  there 
existed  at  the  time  a  court  of  appeal  at  the  city  of  Vera  Gruz, 
but  if  this  was  not  the  case,  and  if,  as  the  umpire  concurs  with 
the  agent  of  the  United  States  in  thinking,  the  court  at  Jaiapa 
was  not  available,  he  can  not  doubt  that,  as  the  circumstance 
of  the  revolution  had  prevented  the  claimant  through  his  agent 
from  prosecuting  his  appeal  before  that  court,  he  would  have 
been  permitted  to  do  so  upon  the  reestablishment  of  the  author- 
ity of  President  Juarez  in  Jaiapa,  and  from  the  moment  of  the 
renewed  sitting  of  a  legal  court.  The  umpire  believes  that 
the  President  and  the  Government  of  Mexico  were  at  the  time, 
i.  e.,  in  June  1858,  established  at  Vera  Cruz.  But  it  does  not 
appear  that  the  claimants'  agent  ever  made  an  appeal  to  them, 
which  would  have  been  easy  and  would,  if  no  court  of  appeal 
existed,  have  been  a  proper  course,  nor  does  it  appear  that 
after  the  murder  of  Forte,  and  after  the  judge  took  possession 
of  the  property  which  remained  and .  sold  it,  the  claimant, 
either  directly  or  through  an  agent,  even  called  upon  the  judge 
to  render  an  account  of  the  sale  and  to  hand  over  the  proceeds. 
The  umpire  is  therefore  of  opinion  that  neither  the  claimant 
nor  his  agent  availed  themselves  of  the  remedies  which  were 
within  their  reach;  that  the  Mexican  Government  can  not, 
therefore,  be  made  responsible  for  the  acts,  illegal  though  they 
may  have  been,  of  Judge  Calixto  Kosaldo,  and  that  conse- 
quently there  is  no  ground  for  acceding  to  the  motion  for  a 
rehearing.^ 

Thornton,  umpire,  December  31,  1874,  convention  of  July  4,  1868,  MS. 
Op.  III.  606.  In  this  case  it  was  alleged  that  in  May  1858  a  man  named 
Forte,  who  had  been  bat  was  then  no  longer  the  claimants'  agent,  asserted 
the  right  to  have  possession  of  a  quantity  of  their  merchandise  at  Mina- 
titlan,  which  merchandise  was  in  the  possession  of  their  actual  agunt^ 
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named  Boy  Ian;  that  he  accordingly  presented  to  the  jndu^  of  fini 
instance  a  petition,  asking  that  possession  of  the  merchandise  might  be 
decreed  to  him,  and  that  this  might  be  done  without  notice  to  Boylan; 
that  the  jndge  at  once  (May  29,  1858)  made  the  decree,  and. besides 
ordered  Boylan  to  pay  costs  and  damages,  and  the  yalne  of  any  part  of 
the  goods  he  might  previonsly  have  sold;  that  on  June  9,  1858,  the  jndge 
went  to  Boylan's  honse  and  then  first  notified  him  of  the  decree,  when 
Boylan  refused  to  deliver  the  propeHy  "and  recused  (i.  e.,  challenged)  the 
judge  for  inaptitude,  incompetency,  and  as  having  been  bribed;''  that 
the  judge,  after  then  appointing  a  stranger  to  represent  Boylan,  proceeded 
to  take  the  goods  and  deliver  them  to  Forte;  that  in  the  end  Forte  was 
murdered,  and  the  property  appropriate<l  by  the  judge  and  a  co-conspira- 
tor; that  on  June  11  or  12  Boylan  left  Miuatitlan  and  went  to  Vera  Cruz, 
and  on  June  20  wrote  to  his  princixials,  Messrs.  Jennings,  Laughland  & 
Co.,  of  New  Orleans,  giving  them  an  account  of  what  had  occurred;  that 
Boylan  wheuheleftMinatitlan  was8ick,audthathe  ''doubtless  died  of  the 
disease  he  contracted  there.'' 

Margaret  Glenn  made  a  claim  for  herself  and 
Giemi'8  Case,  her  minor  children  for  the  murder  of  her  hus- 
band and  son,  and  the  robbery  of  their  bodies. 
This  incident  took  place  on  November  1, 1858,  about  2  o'clock 
p.  m.,  within  two  leagues  of  the  city  of  Saltillo,  on  the  road 
to  Monterey.  The  murder  and  robbery  Were  committed  by 
a  squad  of  soldiers  under  a  sergeant  and  corporal.  It  was 
alleged  that  these  persons  were  under  the  orders  of  a  person 
who  was  a  lawyer  in  Saltillo  and  a  deputy  in  the  National 
Congress,  but  the  participation  of  this  person  the  umpire  did 
not  consider  sufficiently  proved.  But  the  umpire  found  that 
there  was  a  denial  of  justice  in  the  failure  to  bring  to  trial 
those  who  committed  the  act  of  violence,  by  which  means  their 
guilt  or  innocence  might  have  been  established.  On  the 
ground  of  this  lack  of  action  on  the  part  of  thjB  judicial  au- 
thorities, the  umpire  made  an  award  in  favor  of  the  claimants 
for  $20,000  in  Mexican  gold. 

Thornton,  umpire,  Margaret  Glenn  y.  Mexico,  No.  62,  Am.  docket,  con 
vention  of  July  4, 1868,  MS.  Op.  IV.  76. 

<<It  is  alleged  that  in  1853  some  horses, 
^*"  **BiadL^^**^  *  mares,  and  mules  belonging  to  Stratton  & 
Black  were  illegally  seized  and  confiscated  by 
the  Mexican  authorities  at  Monclora.  ♦  •  •  The  presump- 
tion must  be  that  the  authorities  acted  in  accordance  with  law 
in  confiscating  and  selling  the  animals  in  question,  unless 
there  be  very  strong  proof  to  the  contrary  j  but  there  is  no 
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8ucb  proof.  The  iuference  is  that  not  only  was  the  confisca- 
tion legal,  but  that  Mr.  Black  acquiesced  in  its  legality;  for, 
if  not,  it  is  incredible  that  upon  such  a  flagrant  violation  of 
law  as  the  claimant  wishes  us  to  believe  that  it  was,  neither 
Mr.  Black  nor  his  partner  should  have  appealed  to  the  courts 
of  justice,  nor  have  made  any  representation  to  the  nearest 
United  States  consul,  to  the  United  States  minister  at  Mexico, 
to  the  Mexican  or  their  own  government.  The  umpire  would 
not  be  justified  in  condemning  the  Mexican  Government  to 
the  payment  of  compensation  upon  such  weak  evidence  as 
to  the  illegality  of  the  acts  of  its  authorities,  and  after  more 
than  sixteen  years  had  elapsed  without  the  claimants  having 
made  any  complaint  whatever  of  the  conduct  of  those  author- 
ities. The  umpire  therefore  awards  that  the  above-mentioned 
claim  be  dismissed." 

Thornton,  umpire,  May  26, 1876,  Black  4"  Stratum  y.  Mexico,  No.  770,  Am. 
docket,  convention  of  July  4, 1868,  MS.  Op.  VI.  430. 

'^In  this  instance  the  claimant  represents 
OMen'B  Case,  that  he  was  imprisoned  because  he  refused  to 
pay  $34  on  the  ground  that  the  exaction  was 
illegal.  •  •  ♦  If  the  judge  illegally  imprisoned  the  claim- 
ant it  was  certainly  in  his  x>ower  to  appeal  to  a  higher  court 
and  to  sue  Judge  Perez  for  false  imprisonment.  It  is  shown 
that  he  was  at  Durango  shortly  after  his  imprisonment,  and 
that  he  had  a  lawyer  there.  Nothing  could  have  been  more 
easy  for  him  than  to  seek  his  remedy  through  the  courts.  But 
it  does  not  api>ear  that  he  took  any  steps  in  that  direction.  In 
view  of  these  circumstances  the  umpire  is  of  opinion  that  he 
would  be  in  no  way  justified  in  making  the  Mexican  Govern- 
ment responsible." 

Thornton,  umpire.  May  31, 1876,  Alfred  A,  Grem  k^  Co,  v.  Mexico,  No. 
776,  Am.  docket,  convention  of  July  4,  1868,  MS.  Op.  VI.  432.  "The  um- 
pire has  again  examined  the  case  of  Alfred  A.  Qreen  v.  Mexico,  No.  776, 
together  with  the  papers  having  connection  with  it  in  the  case  of  The 
Sinaloa  Silver  Mining  Co,  v.  Mexico,  No.  588,  which  had  not  heen  previously 
submitted  to  him.  He  has,  however,  found  no  reason  or  ground  whatever 
for  altering  the  decision  which  he  came  to  and  signed  on  the  3Ist  of  May 
1876.  It  may  be  that  the  claimant  has  been  the  victim  of  iU  treatment, 
but  the  umpire  is  of  opinion  that  the  Mexican  Government  can  not  be  held 
responsible  for  that  ill  treatment  at  the  hands  of  an  inferior  authority 
from  whom  the  claimant  has  never  atteniptod  to  obtain  redress  by  judicial 
means.  The  umpire  is  therefore  obliged  to  confirni  his  deeiHion  of  the  Slat 
of  May  1876  in  the  above-mentioned  case.     Washingtou,  October  25, 1876/' 
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<^The  umpire  does  not  consider  that  he  is 
Bum's  Case.  called  upou  to  decide  whether  the  sentence  of 
the  jadge  and  his  action  [the  imi>osition  of  a 
fine  of  $25  and  a  day's  imprisonment]  were  just  and  in  accord- 
ance with  law  or  not.  In  such  cases  the  umpire  is  of  opinion 
that  in  order  to  make  the  Mexican  Gt)vernment  responsible 
there  miist  be  the  clearest  proof  of  a  denial  of  justice.  But 
there  is  no  such  proof  in  this  case.  On  the  contrary,  the  claim- 
ant did  not  avail  himself  of  the  judicial  remedies  which  were 
within  his  reach ;  for  there  is  no  doubt  that  if  he  was  so  con- 
vinced that  the  judge  had  acted  unjustly  and  illegally,  it  was 
in  his  power  to  proceed  against  him  in  the  supreme  court.  In 
distant  parts  of  the  country,  where  the  inferior  judge  is  per- 
haps the  only  authority  within  reach,  and  where  the  foreigner 
may  be  poor,  uneducated,  and  isolated,  such  a  proceeding 
might  be  almost  impossible;  but  at  the  capital,  where  the 
supreme  court  was  at  hand,  where  the  claimant  himself  was 
evidently  a  man  of  some  education  and  determination,  and 
where  he  had  plenty  of  friends  and  countrymen  to  advise  and 
assist  him,  no  such  excuse  can  be  pleaded.  The  umpire  con- 
siders, therefore,  that  the  Mexican  Government  can  not  be 
made  responsible  for  this  claim." 

Thornton,  umpire,  June  6,  1876,  Benjamin  Bum  v.  Mexico,  No.  749,  Am. 
docket,  convention  of  July  4, 1868,  MS.  Op.  VI.  453. 

"  The  case  of  Caroline  B.  Slocum  v.  Mexico, 
ffloonm'a  Case.  No.  798,  is  another  of  those  where  complaint 
is  made  of  the  conduct  of  inferior  authorities. 
The  claim  arose  in  consequence  of  the  refusal  of  the  claimant 
to  pay  a  tax  which  was  levied  upon  her.  ♦  ♦  ♦  The  claim- 
ant was  certainly  not  justified  in  refusing  to  pay  the  tax,  even 
though  it  may  have  been  unjust  j  certain  oflScers  are  instructed 
to  collect  taxes;  it  is  not  their  business  to  consider  whether 
they  are  just  or  not;  and  the  tax  payers  ought  to  obey  the 
orders  which  are  transmitted  to  them  through  these  officers. 
They  have  the  power,  if  they  think  it  expedient,  to  protest 
against  such  payment  afterward  and  to  appeal  to  the  proper 
authorities,  that  taxes  improperly  levied  should  be  refunded. 
With  regard  to  the  conduct  of  the  prefect  in  ordering  the 
imprisonment  of  the  claimant,  she  had  it  in  her  power  to  pro- 
ceed against  him  in  a  higher  court  and  to  hold  him  to  account 
for  it,  iJt'  it  was  illegal.    But  the  um2>ire  is  of  opinion  that  the 
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Mexican  Govemment  can  not  be  held  responsible  for  snch  acts 
of  inferior  authorities,  and  he  therefore  awards  that  the  above- 
mentioned  claim  be  dismissed." 

Thornton,  nmpire,  June  7, 1876,  convention  of  July  4, 1868,  MS.  Op.  VI. 
454. 

A  claim  was  made  for  goods  seized  and  sold 
Pratt^B  Case.      nnder  an  order  of  coart.    It  appeared  that  the 
claimant  did  not  avail  himself  of  his  oppor- 
tunity either  to  prove  his  title  in  court  or  to  take  an  appeal  to 
a  higher  court.    The  umpire  held  that  there  had  been  no  denial 
of  justice. 

Thornton,  umpire,  Samuel  W.  Pratt  v.  Mexico,  No.  63,  Am.  docket,  con- 
vention of  July  4, 1868,  MS.  Op.  IV.  89,  Vn.  353. 

In  the  case  of  Jolin  D.  Pradel  v.  Mexico^ 
Pradel'i  Case.  Ko.  815^  Am.  docket^  convention  of  July  4, 
1868,  a  claim  was  made  growing  out  of  the 
arrest  of  the  claimant  and  the  imposition  upon  him  of  a  fine, 
which  he  paid,  for  killing  a  man.  It  seems  that  subsequently 
the  Mexican  authorities  decided  that  there  had  not  been  a 
proper  trial  and  subjected  the  claimant  to  a  new  one,  which 
lasted  for  a  long  time  and  in  which  he  was  sentenced  to  three 
years'  imprisonment.  The  umpire,  Sir  Edward  Thornton  (MS. 
Op.  vn.  478),  thought  from  the  evidence  that  the  first  trial 
was  not  legal,  but  that  there  was  no  good  ground  to  com- 
plain of  the  second,  and  he  awarded  the  amount  of  what  the 
claimant  paid  on  the  fine  imposed  upon  him.  It  seems  that 
the  first  trial,  in  which  the  fine  was  imposed,  was  ordered  by 
the  military  authority  at  the  time  engaged  in  the  siege  of  the 
City  of  Mexico,  and  that  the  fine  was  paid  for  the  use  of  the 
forces  under  his  command.  The  umpire  observed  that  any 
attempt  to  recover  the  amount  by  judicial  proceedings  would 
certainly  be  illusory,  and  under  these  circumstances  he  made 
his  award. 

"In  the  case  of  Felix  Clavel  v.  Mexico^  No. 
ClaveFs  Case.      323,  it  appears  that  the  steamer  Sonar  a  j  belong- 
ing to  the  house  of  Clavel  &  Co.,  and  not  to 
the  claimant  alone,  fell,  through  the  treachery  of  her  crew,  into 
the  hands  of  the  Confederates,  who  were  at  the  time  the  ene- 
mies of  the  United  States,  whose  flag  the  Sonora  carried. 
It  is  not  shown  whether  the  Confederates  considered  her  as  a 
prize  of  war  and  condemned  her  in  a  prize  court;  but  it  appears 
5627— Vol.  3 64 
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that  she  subsequently  proceeded  to  Tampico,  where  John 
McDonald,  who  was  in  possession  of  her  and  controUwl  her 
movements,  sold  her  to  Gregorio  Cortina. 

"Although  this  sale  may  have  been  entirely  illegal  and  the 
vessel  may  still  have  really  belonged  to  the  house  of  Clavel  & 
Co.,  the  Mexican  authorities  would  hardly  have  been  justified 
in  deciding  at  the  instance  of  the  United  States  consul  and  of 
Clavel,  or  propria  motu^  that  she  belonged  to  Clavel  &  Co.  and 
not  to  Gregorio  Cortina,  to  whom  she  had  been  apparently 
sold.  This  was  a  question  which  could  only  be  decided  by  the 
courts  of  j  ustice.  It  is  alleged  by  the  claimant  that  it  was  sub- 
mitted to  them,  and  on  one  hand  it  is  testified  that  the  verdict 
was  in  his  favor,  whilst  on  the  other  it  is  stated  that  no  deci- 
sion at  all  was  arrived  at.  But  no  copies  are  produced  either 
of  the  proceeding  or  the  sentence.  Under  these  circumstances 
the  umpire  is  of  opinion  that  it  is  not  within  the  province  of 
the  commission  to  declare  that  the  Sonora  was,  at  the  time 
she  was  sunk  on  the  bar  of  Tampico,  the  property  of  Olavd 
&Co. 

"  The  fact  that  an  order  for  her  payment  in  the  sum  of 
$17,000,  with  a  premium  of  fifty  per  cent,  was  given  to  Mrs. 
Chase  and  Mr.  Maples  does  not  prove  that  this  order  was  given 
in  favor  of  the  claimant  or  of  Clavel  &  Co.  There  is  noth- 
ing in  the  order  which  shows  that  it  was  so.  It  is  true  that 
Mrs.  Chase  testifies  that  she  received  the  order  on  behalf  of 
Clavel,  and  Maples,  in  a  writing  at  the  foot  of  the  order,  states 
that  the  document  was  obtained  by  Mrs.  Chase  on  behalf  of 
Messrs.  Clavel  and  Laplace.  But,  on  the  other  hand,  Gregorio 
Cortina  claims  that  the  order  was  given  by  General  Cuerta 
for  him,  and  certainly  the  vessel  was  taken  from  him  to  be 
sunk.  He,  too,  brings  evidence  to  the  effect  that  the  order  was 
given  on  his  behalf. 

"The  two  questions,  then,  as  to  the  ownership  of  the  vessel 
and  as  to  the  person  on  whose  behalf  the  order  for  payment 
was  issued,  are  in  dispute,  and  can  only  be  decided  by  the 
courts  of  justice  of  Mexico,  within  whose  jurisdiction  the 
occurrences  took  place,  and  before  whom  it  is  alleged  thiat  they 
were  brought.  The  umpire  is  therefore  of  opinion  that  the 
case  is  not  within  the  province  of  the  commission,  and  conse- 
quently awards  that  the  claim  be  dismissed.^ 

Thornton,  umpire,  September  7,  1875,  Felix  Clavel  v.  Mexico,  No.  323, 
Am.  docket,  convention  of  July  4,  1868,  MS.  Op.  VII.  406. 
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^*In  the  case  of  Schooner  Ada^  Smith  and 
Case  of  the  "Ada."  Mason  V.  Mexico^  No.  188,  the  claim  is  put  for- 
ward by  Moore,  the  surviving  partner  of  Moore 
and  Folger,  to  whom  the  claim  was  assigned.  But  the  persons 
who  are  alleged  to  have  been  injured  by  Mexican  authorities 
are  Smith  and  Mason,  and  it  is  therefore  with  them  that  the 
commission  has  to  do.  The  injury  complained  of  is  that  a 
Mexican  judge  of  first  instance  ordered  the  sale  of  the  schooner 
Ada  at  the  port  of  Mazatlan  in  consequence  of  a  demand  to 
that  effect  made  by  one  Fitch,  who  asserted  that  he  held  a 
bottomry  bond  on  the  vessel  which  was  to  be  paid  ten  days 
after  her  arrival  at  Mazatlan.  In  spite  of  the  opposition  made 
by  Smith  and  Mason,  and  by  Smith  alone  as  United  States 
vice-consul,  the  sale  was  ordered  by  the  judge. 

"After  a  careful  examination  of  the  voluminous  evidence 
and  documents  in  the  case,  the  umpire  is  inclined  to  believe 
that  the  cognizance  of  the  matter  by  the  judge  and  the  subse- 
quent sentence  may  not  have  been  in  accordance  with  law; 
but  he  is  confident  that  there  was  no  such  clear  denial  of  jus- 
tice as  to  call  for  the  jurisdiction  of  this  commission.  But, 
whether  the  sentence  was  in  accordance  with  law  or  not,  the 
umpire  is  of  opinion  that  the  commission  ought  not  to  take 
cognizance  of  the  claim  because  Smith  and  Mason  did  not 
avail  themselves  of  the  legal  remedies  which  were  at  their 
command.  There  is  no  doubt  that  they  could  have  appealed 
from  the  sentence  of  the  judge  of  first  instance  to  a  higher 
court;  and  if  they  considered  themselves  aggrieved  they  ought 
to  have  done  so.  However  difficult  it  may  sometimes  be  for 
an  accidental  traveler  in  a  foreign  country  to  be  acquainted 
with  its  laws  and  judicial  proceedings,  there  is  no  excuse  for  a 
commercial  house  regularly  established  there  not  being  con- 
versant with  such  matters  and  as  able  to  carry  on  suits  before 
the  courts  of  justice  as  the  natives  of  the  country  in  which  they 
reside.  It  would  be  preposterous  to  expect  that  on  every  occa- 
sion when  foreigners  consider  themselves  aggrieved  by  the  sen- 
tences of  inferior  courts  of  justice  their  respective  governments 
should  intervene,  should  insist  upon  a  reversal  of  the  sentences 
of  those  courts,  and  should  pretend  to  make  the  government 
of  the  country  responsible  for  all  the  damages  which  may  be 
alleged  to  have  accrued. 

"The  crew  of  the  Ada  might  possibly  have  had  more  difficulty 
in  enforcing  the  complete  observance  of  their  rights  with  re- 
spect to  their  wages;  and  it  was  perhaps  on  account  of  this 
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diflftculty  that  they  consented  to  receive  their  wages  without 
those  for  the  extra  three  months;  but,  having  done  so,  the 
umpire  considers  that  they  are  debarred  from  all  further  claim. 
"The  umpire  therefore  awards  that  the  above  claim  with  re- 
gard to  both  Messrs.  Mason  and  Smith,  and  the  crew  of  the 
schooner  Ada^  be  disallowed.'^ 

Thornton,  umpire,  August  27,  1875,  convention  of  July  4,  1868,  MS.  Op. 
VII.  398. 

"In   the  case  of  Schooner  Ana^  or  Stcan^ 
Case  of  the  "Ana."  Mifflin  Kennedy  and  Richard  King^  claimants^ 
V.  Mexico^  No.  340,  the  umpire  has  to  make  the 
following  observations: 

"It  appears  that  on  May  1, 1867,  Kennedy  &  Co.  purchased 
two  steamers,  the  Sican^  of  127f|  tons,  and  the  Guadalupe,  of 
137^  tons,  paying  for  them  the  sum  of  $20,000.  It  may  there- 
fore be  supposed  that  the  value  of  the  Sican^  the  subject  of  the 
present  claim,  was  then  not  more  than  $10,000.  A  few  months 
later  the  claimants  sold  the  Swan  to  Diego  de  la  Lastra,  of 
Tampico,  on  condition  of  her  being  put  into  thorough  repair, 
her  name  changed  to  that  of  ^na,  and  of  her  being  delivered 
at  the  port  of  Tampico,  where  the  purchaser  was  to  pay  for 
her  on  delivery  the  sum  of  $13,000,  Mexican  eagle  dollars. 
•  ♦  ♦  When  the  vessel  arrived  at  Tampico  in  January  1858 
the  purchaser  refused  to  accept  herj  the  question  was  put  to 
arbitration  and  was  decided  against  him ;  still  he  refused  to 
receive  and  pay  for  the  steamer.  It  is  very  doubtful  whether 
the  claimant  should  not  have  forced  him  to  pay  by  judicial 
proceedings;  at  any  rate,  they  had  full  grounds  for  being  dis- 
satisfied with  his  conduct. 

"  In  the  following  April  the  vessel  was  taken  possession  of 
by  General  Moreno,  the  representative  of  the  Miramon  gov- 
ernment and  then  occupying  the  town  of  Tampico.  This  was 
done  in  spite  of  the  protest  of  the  master.  Moreno  armed  the 
steamer,  but  in  a  very  short  time  he  had  to  yield  to  General 
de  la  Garza,  of  the  constitutional  government,  who  took  pos- 
session of  the  town  and  of  the  steamer.  The  United  States 
consul  demanded  the  vessel  of  General  Giirza,  who  declined 
to  give  it  up  without  proofs  that  it  belonged  to  Kennedy  and 
Co.,  and  requested  that  those  proofs  should  be  submitted  to 
the  ^  juez  de  hacienda.'  Mr.  Chase,  however,  declined  to  com- 
ply with  this  request,  and  the  vessel  remained  in  the  posses- 
sion and  in  tlie  service  of  tlie  Mexican  authorities  and  was 
subsequently  wrecked  near  Vera  Cruz. 
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"  It  is  a  fact  worthy  of  remark  that  Kennedy  &  Co.,  al- 
though they  had  a  right  to  be  indignant  at  the  conduct  of 
Diego  de  la  Lastra,  wrote  to  Mr.  Chase  on  November  6, 1858, 
and  sent  him  a  power  of  attorney  ^  conformably  with  the  wish 
of  and  through'  that  gentleman,  as  they  stated,  and  they  in- 
structed Mr.  Chase  '  to  consult  and  advise'  with  Lastra  in  the 
matter.  It  really  gives  the  impression  that  Kennedy  &  Co. 
were  pushing  the  claim  on  behalf  of  Lastra. 

<'But  the  serious  fault  committed  was  the  refusal  of  Mr. 
Chase,  whether  as  consul  of  the  United  States  or  as  agent  of 
Kennedy  &  Co.,  to  submit  to  the  ^juez  de  hacienda'  the  proof 
of  the  ownership  of  the  steamer.  Moreno  was  a  mere  insur- 
gent who  did  not  enjoy  belligerent  rights,  and  when  the  vessel 
was  found  in  his  possession  fitted  with  guns  and  taken  from 
him  there  was  no  obligation  to  bring  it  before  a  prize  court. 
The  umpire  believes  that  the  ^jaez  de  hacienda'  is  a  judge 
named  by  the  federal  government,  and  that  there  is  an  appeal 
from  his  sentence  either  to  the  government  or  to  the  supreme 
court.  Escriche  says  that  the  'juez  de  hacienda'  has  juris- 
diction in  matters  in  which  the  public  treasury  has  any  inter- 
est, present  or  future,  etc.  The  umpire  can  not,  therefore, 
doubt  that  he  was  a  proper  authority  to  whom  the  question  at 
issue  might  be  submitted.  The  reason  given  by  Mr.  Chase 
lor  not  acquiescing  in  the  proposal  of  General  de  la  Garza  can 
not  be  maintained  by  one  government  against  another.  The 
umpire  is  therefore  of  opinion  that  the  claimants  did  not  avail 
themselves  of  the  legal  recourse  which  was  open  to  them,  and 
that  the  claim  must  consequently  be  dismissed.^ 

Thornton,  umpire,  September  11,  1875,  convention  of  July  4, 1868,  MS. 
Op.  VII.  414.  Mr.  Chase  gave  as  a  reason  for  not  submitting  the  matter 
to  the  ''jnez  de  hacienda''  that  that  officer  did  not  inspire  confidence, 
since  he  owed  liis  appointment  to  the  authorities  of  whose  acts  the  claim- 
ants complained.  Sir  Edward  Thornton,  in  diHmissing  the  claim  of  Wil- 
kinson 4'  Montgomery  v.  Mexico,  No.  105,  said:  "The  umpire  considers  it 
quite  unjustifiable  on  the  part  of  Wilkinson  and  Montgomery's  agent 
that  immediately  aftt^r  the  seizure  of  the  merchandise  he  should  have 
abandoned  it  and  should  not  even  have  taken  the  trouble  to  inquire  on 
what  grounds  the  seizure  was  made,  or  for  what  cause  the  goods  were  sub- 
sequently confiscated.  There  seems  likewise  to  have  been  great  negli- 
gence in  not  applying  to  the  superior  authorities,  as,  for  instance,  to  the 
minister  of  finance,  demanding  an  investigation  of  the  procedure.'^ 
Again,  in  dismissing  the  claim  of  Jaroslowsky  v.  Mexico,  No.  896,  he  said : 
"If  the  claimant  thought  that  the  seizure  was  illegal,  it  was  for  him  to 
present.the  claim  to  the  Mexican  Government,  as  he  certainly  might  have 
done,  in  accordance  with  the  law  of  November  19,  1867.''    Again,  in  the 
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case  of  Wm.  J.  Blumhardt  v.  Mexico,  No.  135,  he  said:  "The  umpire  is  of 
the  opinion  that  the  Mexican  (royemment  can  not  be  held  responsible  for 
the  losses  occasioned  by  the  illegal  acts  of  an  inferior  judicial  authority, 
when  the  complainant  has  taken  no  steps  hy  judicial  means  to  have  punish- 
ment inflicted  upon  the  offender  and  to  obtain  damages  from  him.  The 
umpire  does  tiot  believe  that  the  Government  of  the  United  States,  or  of 
any  nation  in  the  world  would  admit  such  a  reBponsibility  under  the  circum- 
stances which  appear  from  the  evidence  produced  on  the  part  of  the 
claimant,  showing  that  Judge  Alvarez  was  the  person  to  blame,  and  that 
it  was  against  him  that  proceedings  should  have  been  taken." 

Glaimant  asked  damages  from  the  Mexican 
Smith's  Case.  Government  for  alleged  wrongful  imprison- 
ment by  an  alcalde  at  Mazatlan,  where  claim- 
ant was  then  United  States  vice-consul.  It  seems  that  he 
addressed  a  letter  to  the  alcalde  which  the  latter  deemed 
offensive  and  insulting,  and  for  which  he  fined  claimant  |100, 
in  default  of  payment  of  which  he  sent  him  to  jail  for  four 
hours.  The  alcalde  had  no  jurisdiction,  civil  or  criminal,  over 
the  vice-consul,  such  jurisdiction  belonging  by  the  Mexican 
law  to  the  federal  courts.  On  this  ground  Mr.  Wadsworth 
held  that  as  there  had  been  a  stretch  of  power  on  the  part  of 
a  judicial  officer,  there  should  be  an  award  in  favor  of  the 
claimant.  The  Mexican  commissioner,  Mr.  Zamacona,  dis- 
agreed.   The  umpire,  Sir  Edward  Thornton,  said: 

"  In  this  case  there  is  no  claim  on  the  part  of  the  Government 
of  the  United  States  with  regard  to  the  acts  committed  by  Judge 
Aldrete  against  its  vice-consul;  it  has  doubtless  asserted  its 
own  dignity  in  the  matter  and  has  taken  the  steps  which  it 
has  deemed  expedient.  As  the  umpire  understands  the  case, 
the  claim  is  for  inconvenience  and  injury  done  to  the  person 
of  the  claimant  by  Judge  Aldrete.  If  Judge  Aldrete  acted 
illegally  in  the  matter,  the  umpire  is  of  opinion  that  the  claim- 
ant ought  to  have  endeavored  to  obtain  justice  and  damages 
against  the  judge  from  a  higher  Mexican  court  of  justice,  and 
that  the  Mexican  Government  can  not  be  held^responsible  for 
the  illegal  acts  of  inferior  judicial  authorities  when  no  appeal 
has  been  made  to  a  higher  court." 

Charles  B,  Smith  v.  Mexico,  No.  139,  convention  of  July  4,  1868,  MS.  Op. 
IV.  214,  VII.  373.  In  the  case  of  William  J,  Blumhardt  v.  Merico,  No.  135, 
the  claimant  demanded  indemnity  for  ill  treatment  and  iUegal  impriaon- 
meiit  by  a  Mexican  inferior  judge.  Sir  £dward  Thornton  said:  "The 
umpire  is  of  opinion  that  the  Mexican  Government  can  not  be  held 
responsible  for  the  losses  occasioned  by  the  illegal  acts  of  an  inferior  judi- 
cial authority,  when  the  complainant  has  taken  no  steps  by  judicial  means 
to  have  puuishuient  inflicted  upon  the  offender  and  to  obtain  damages 
from  him.  The  umpire  does  not  believe  that  the  Government  of  the  United 
States,  or  of  any  nation  in  the  world,  would  admit  such  a  responsibility 
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under  the  circumstances  which  appear  from  the  evidence  produced  on  the 
part  of  the  claimant,  showing  that  Judge  Alvarez  was  the  person  to  blame 
in  the  matter,  and  that  it  was  against  him  that  proceedings  should  have 
been  taken/' 

"  The  question  of  the  title  to  the  land  the 
KoUn'sCase.  umpire  considers  to  be  entirely  out  of  the 
province  of  the  coinmission,  and  one  which 
could  be  decided  only  by  the  Mexican  courts  of  justice.  If 
the  claimant's  title  was  not  good,  the  running  the  boundary 
line  was  probably  in  accordance  with  law,  and  if  it  was  good 
the  act  might  have  been  good  ground  for  an  action  for  dam- 
ages, of  which  the  courts  alone  could  have  taken  cognizance." 

Thornton,  umpire,  Francis  Nolan  v.  Mexico,  No.  337,  Am.  Docket,  conven- 
tion of  July  4, 1868,  7  MS.  Op.  411. 

.  ^    A  Cuban  named  Eiquelme,  who  was  in- 

0   J>"V»8"""'^(jebted  to  a  firm  of  American  merchants  in 
ft  Co. 

the  city  of  New  York,  ordered  a  cargo  of  gin 

and  vinegar  from  Europe.  About  two  months  before  the  ar- 
rival of  the  cargo  at  Havana,  Eiquelme,  by  indorsement  of 
the  bill  of  lading,  transferred  the  cargo  to  the  agents  of  the 
American  firm  in  that  city  in  part  payment  of  his  debts.  After 
its  arrival  at  Havana  the  cargo  was  embargoed  by  the  Span- 
ish authorities  as  the  property  of  Eiquelme,  who  was  then  in 
prison  on  the  charge  of  being  a  rebel,  and  it  was  sold,  and  the 
proceeds  paid  into  the  treasury.  The  American  firm  then  filed 
a  claim,  through  an  attorney  in  Havana,  for  the  value  of  the 
cargo,  and  the  captain-general  of  Cuba  ordered  that  the  net 
proceeds  of  the  sale  be  paid  to.  them,  less  an  amount  which 
had  been  paid  out  on  certain  claims  for  freight  against  Ei- 
quelme. The  American  firm  refused  to  accept  the  sum  decreed 
by  the  captain-general  and  appealed  to  the  commission  under 
the  agreement  of  February  12, 1871. 

The  arbitrator  for  Spain  took  the  ground  that  the  claimants 
"had  a  proper  recourse  before  the  tribunals  of  Cuba;"  that 
"  it  was  by  their  own  negligence  or  voluntary  act  that  they  did 
not  avail  themselves  of  such  recourse,"  and  that  the  commis- 
sion was  not  "  called  upon  to  take  cognizance  of  any  case  per- 
taining of  right  to  the  municipal  courts,  in  which  a  denial  of 
justice  shall  not  have  been  clearly  proved." 

The  arbitrator  for  the  United  States  maintained  that  it  was 
the  intention  of  Spain  and  the  United  States  to  have  all  claims 
of  citizens  of  the  latter  country  against  Spain  for  injuries  suf- 
fered since  a  certain  date  at  the  hands  of  the  authorities  in 
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Cuba  settled  and  adjusted  by  a  board  of  arbitrators,  without 
regard  to  the  question  whether  a  remedy  might  be  oi)en  before 
the  tribunals  of  that  island. 
The  umpire  rendered  the  following  decision : 

<<  The  claimants'  demand  being  based  on  the  admittedly  un- 
lawful seizure  by  Spanish  authorities  of  property  belonging  to 
American  citizens,  this  injury  is  sufficient  of  itself  to  entitle 
the  claimants  to  a  standing  before  this  commission,  even  if  no 
allegation  of  a  denied  of  justice  be  superadded  to  the  original 
demand.  Article  V  of  the  agreement  of  1871  confers  upon  this 
commission  jurisdiction  of  all  claims  for  injuries  of  that  char- 
acter. It  makes  no  exception  against  those  parties  who  may 
not  have  resorted  to  or  exhaust^  the  remedies  offered  by  the 
courts  of  Cuba.  The  umpire,  therefore,  is  constrained  to  hold 
that  this  is  a  proper  case  for  the  exercise  of  the  jurisdiction  of 
the  commission,  and  that  he  is  himself  bound  to  decide  on  the 
merits  of  the  demand  presented  by  the  claimants.^ 

Baron  Blano^  umpire,  caae  of  Young,  Smith  4:  Co.  v.  Spain,  No.  96,  U.  S. 
and  Span.  Com.,  November  10, 1879. 

The  claimants,  Danford,  Knowlton  &  Oo., 

CweofDa^id,    andPeterV.  King  &Oo.,  citizens  of  the  United 
Knowlton  ft  Co.      ^,    ^  .  ,  .       ,       « 

States,  were  special  partners  in  the  firm  of 

Manuel  Marquez  &  Co.,  of  JS'uevitas,  Cuba,  of  which  Manuel 
Marquez,  of  that  place,  was  managing  partner.  Having  fallen 
under  suspicion  of  complicity  in  the  insurrection  of  October 
1808,  Marquez  gave  a  i)ower  of  attorney  to  two  i>er8oiis  to  con- 
duct the  business  of  the  firm,  and  in  June  1869  left  the  island. 
One  of  those  persons  was  arrested  in  the  following  July  and 
the  other  in  September,  and  in  October  the  proi)erty  of  Manuel 
Marquez  &  Go.  was  embargoed,  and  was  seized,  inventoried, 
and  placed  in  charge  of  sequestrators  appointed  by  the  local 
judge.  Subsequently,  petitions  were  presented  to  the  lieu- 
tenant-governor and  to  the  captain -general  of  Cuba,  in  which 
it  was  alleged  that  the  claimants  were  partners  in  the  firm  of 
Manuel  Marquez  &  Go.,  that  they  had  a  mortgage  on  the 
property  for  more  than  $100,000,  and  that  the  entire  assets 
of  the  firm  were  insufficient  to  meet  their  demands;  and  it 
was  prayed  that  the  prox)erty  be  turned  over  to  the  claimants 
and  a  liquidator  appointed  to  continue  the  business  or  wind 
it  up,  as  might  seem  best,  the  claimants  binding  themselves  to 
'  account  to  the  government  for  the  share  of  Manuel  Marquez. 
In  the  latter  part  of  December  1869  the  board  of  embargoed 
property  recognized  the  rights  of  the  claimants  as  mortgagees. 
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but  required  further  proof  of  the  partnership.  Various  peti- 
tions 'and  orders  followed,  and  it  finally  appeared  that  the 
original  draft  of  the  articles  of  partnership  at  Nuevitas  had 
been  lost.  This  fact  having  appeared,  the  captain-general  on 
April  14, 1871,  declared  that  the  partnership  was  sufficiently 
proved  by  the  firm's  books,  and  directed  that  the  liquidation 
be  carried  out  as  the  claimants  had  requested.  On  April  18 
the  claimants  filed  a  petition  making  certain  rec^uests  as  to 
the  appointment  of  liquidators.  This  petition  they  renewed 
on  May  31,  and  on  June  23,  their  requests  not  having  in  the 
mean  time  been  granted,  they  gave  notice  that  they  abandoned 
the  further  prosecution  of  their  claims  in  Cuba.  They  then 
preferred  a  claim  for  damages  before  the  commission  under  the 
agreement  between  the  United  States  and  Spain  of  February 
12,  1871.  The  arbitrators  (Mr.  Segar  and  the  Marquis  de 
Potestad)  rendered  the  following  decision : 

<<It  is  admitted  in  this  case  that  the  Spanish  authorities  had 
a  right  to  seize  the  property  of  Marquez,  in  which  the  claim- 
ants were  interested,  and  that  application  to  the  said  authori- 
ties or  to  the  courts  of  justice  of  the  Island  of  Cuba  was  the 
proper  course  for  them  to  pursue;  and  in  fact  they  did  pursue 
such  course. 

'^The  claimants  have  laid  their  case  before  this  tribunal  of 
arbitration  on  the  plea  that  the  obstacles  and  delays  they  have 
met  with  in  Cuba  were  evidences  of  bad  faith,  and  that  there 
was  no  hope  of  redress. 

"Now  the  arbitrators,  having  examined  the  case,  are  agreed 
on  the  following  points: 

"1st.  That  there  was  no  undue  delay  in  deciding  upon  the 
claimants'  rights  of  property. 

"2d.  That  there  was  no  undue  difficulty  or  delay — certainly 
none  that  could  be  charged  to  the  Spanish  authorities — in  the 
selection  and  appointment  of  liquidators  of  the  estate  of 
Marquez,  in  which  claimants  were  interested. 

"  3d.  That  the  lapse  of  time  from  the  appointment  of  said 
liquidators  without  the  order  of  liquidation  being  carried  into 
eft'ect  was  not  such  as  to  warrant,  on  the  plea  of  injury,  the 
withdrawal  from  Cuba  of  this  claim. 

"4th.  That  these  claimants  not  having  furnished  any  proof 
whatever  of  a  denial  of  justice  on  the  part  of  the  Spanish 
authorities  or  of  the  Spanish  tribunals,  they  are  not  entitled 
to  appear  before  this  commission. 

"5th.  They  should  prosecute  their  claim  before  the  local 
tribunals  in  the  Island  of  Cuba,  which  afford  a  full  and  com- 
plete remedy  for  their  case.'' 

Danford,  Knowlton  &  Co.  and  Peter  V.  King  &  Co.,  No.  97,  Span.  Com. 
(1871),  Jane  14, 1878. 
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Besides  presenting  their  claims  jointly  with  Peter  V.  ^ing 
4&  Co.,  in  case  No.  97,  Danford,  Knowlton  &  Co.  also  presented 
their  claim  separately,  as  No.  33.  When  the  arbitrators  came 
to  decide  the  latter  claim,  Mr.  Segar  changed  his  mind  and 
declared  that,  after  mature  reflection,  he  had  not  "a  shadow 
of  doubt"  as  to  the  jurisdiction  of  the  commission;  and  he 
therefore  awarded  Danford,  Knowlton  &  Co.  $138,373.44,  with 
interest  at  8  per  cent  till  the  award  should  be  paid.  The  Mar- 
quis do  Potestad  held  that  as  the  circumstances  in  both  cases 
were  the  same,  and  as  claim  No.  33  was  submitted  at  the  same 
time  as  claim  No.  97  and  should  have  been  included  in  the 
same  judgment  with  it,  the  same  judgment  must  now  be  given 
as  was  entered  in  case  No.  97.  On  this  difference  of  opinion 
case  No.  33  was  sent  to  the  umpire,  Baron  Blanc,  who,  on  July 
30, 1879,  held  that  as  the  arbitrator  for  the  United  States  had 
failed  to  show  how  the  case  was  "taken  out  of  the  purview  of 
the  said  joint  decision"  (in  No.  97),  and  as  the  conclusions  of 
the  arbitrator  for  the  United  States  in  No.  33  could  not  be 
"accepted  either  in  whole  or  in  part  without  directly  impugn- 
ing the  joint  judgment  of  the  arbitrators  in  case  No.  97,^^  which 
judgment  the  umpire  was  "not  allowed  to  ignore  nor  called 
upon  to  review,'^  this  judgment  must  be  considered  as  covering 
case  No.  33.  In  this  relation  it  should  be  observed  that  the 
arbitrator  for  Spain  had,  on  March  22, 1879,  declined  to  concur 
with  the  arbitrator  for  the  United  States  in  granting  a  motion 
for  a  rehearing  in  case  No.  97,  in  consequence  of  which  the 
motion  failed. 

But  the  claim  did  not  end  here.  Danford,  Knowlton  &  Ca 
renewed  their  claim  as  No.  130,  and,  with  Peter  V.  King  & 
Co.,  renewed  the  joint  claim  as  No.  131.  In  so  doing,  how- 
ever, they  alleged  what  they  maintained  to  be  a  new  and  dis- 
tinct ground  of  jurisdiction,  which  they  had  previously  omitted 
to  present,  namely,  that  the  partnership  property  was  in  reality 
confiscated  by  the  political  authorities  in  Cuba,  who  had 
"thereby  deprived  the  claimants  of  any  right  to  appear  before 
any  court  of  law  in  the  Island  of  Cuba,  and  placed  the  whole 
matter  under  the  absolute  control  of  the  political  authorities 
of  Spain."  The  advocate  for  Spain  moved  to  dismiss  these 
cases  on  the  ground  that  they  had  already  been  decided  by  the 
commission  and  that  they  were  therefore  presented  in  violation 
of  Article  VIII.  of  the  agreement  of  February  12, 1871.  Mr. 
Stewart,  arbitrator  for  the  United  States,  and  Mr.  Brunetti, 
the  arbitrator  for  Spain,  differing  in  opinion  on  this  motion,  it 
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was  referred  to  the  umpire,  Count  Lewenhaupt,  who,  on  March 
31, 1881,  held  that  "in  case  of  seizure  a  claim  can  be  presented 
on  account  of  that  injury,  but  that  confiscation  of  the  same 
property  can  not,  as  a  distinct  iujury,  be  made  the  foundation 
of  a  new  claim  under  a  new  number;  that  the  present  claim  is 
part  of  claim  Fo.  97,  and  that  the  question  whether  claim  No. 
97  may  be  reopened  has  not  been  referred."  He  therefore 
decided  that  the  cases  should  be  stricken  from  the  docket. 

In  considering  the  opinion  of  Count  Lewenhaupt,  as  above 
quoted,  on  which  his  decision  was  based,  it  should  be  noticed 
that  the  arbitrators,  in  dismissing  case  No.  97,  said  that  it  was 
admitted  "that  the  Spanish  authorities  had  a  right  to  seize 
the  property  of  Marquez,  in  which  the  claimants  were  inter- 
ested, and  that  application  to  the  said  authorities  or  to  the 
courts  of  justice  of  the  Island  of  Cuba  was  the  proper  course 
for  them  to  pursue,  and,  in  fact,  they  did  pursue  such  course.'' 
The  allegation  of  confiscation  subsequently  made  seems  to 
have  been,  in  substance,  merely  the  presentation  in  a  new 
light  of  the  action  taken  by  the  authorities  prior  to  the  filing 
of  the  memorials  in  case  No.  97  in  order  to  show  that  the 
claimants  had  no  recourse  before  "any  court  of  law"  in  Cuba. 

Mr.  Stewart,  the  arbitrator  for  the  United  States,  in  his 
opinion  against  the  motion  to  dismiss,  laid  much  stress  on  the 
decision  of  Baron  Blanc,  umpire,  in  the  case  of  Young,  Smith 
&  Co.,  No.  96,  supra.  The  cases,  however,  were  diflferent  in  cir- 
cumstances, however  much  the  general  language  used  in  the  one 
case,  in  respect  to  the  broad  question  of  "  a  denial  of  justice," 
may  have  seemed  to  be  applicable  to  the  other.  In  the  case 
of  Danford,  Knowlton  &  Co.  and  Peter  Y.  King  &  Co.,  the 
seizure  of  the  property  was  held  to  be  lawful,  and  the  proceed- 
ing which  the  claimants  instituted  for  the  protection  of  their 
interests  was  voluntarily  abandoned  by  them  before  its  con- 
clusion, though  their  rights  had  in  substance  already  been 
recognized  by  the  authorities.  Moreover,  the  proceeding  in- 
volved the  winding  up  of  the  Cuban  firm's  affairs,  which  was 
not  only  yet  to  be  performed,  but  which  peculiarly  pertained  to 
the  local  tribunals.  In  the  case  of  Young,  Smith  &  Co.,  the 
claim  was  based,  as  Baron  Blanc  in  his  opinion  declared,  "  on 
the  admittedly  unlawful  seizure  by  Spanish  authorities  of 
property  belonging  to  American  citizens,"  and  the  authorities 
had  rendered  a  final  decision  which  the  claimants  alleged  to  be 
unjust. 
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"The  question  as  to  the  jurisdiction  of  the 
Cases  before  the  commission  in  cases  where  the  party  compiain- 
^cui^^imi*"  ^°^  ^^  failed  to  prosecute  his  appeal  from  the 
gi^  prize  court  of  original  jurisdiction  to  the  court 

of  ultimate  appellate  jurisdiction  was  raised  by 
demurrer  in  several  cases,  and  was  argued  at  length  in  the  case 
of  the  British  brig  Napier j  Ryerson  and  others  claimants,  No. 
147.  In  that  case  the  vessel  was  captured  as  prize  in  July  1862 
by  a  United  States  vessel  of  war  near  the  mouth  of  Cape  Fear 
Eiver,  on  which  river  is  situated  the  port  of  Wilmington,  in 
North  Carolina,  a  blockaded  port.  She  had  sailed  from  Turks 
Island,  one  of  the  Bahamas,  with  a  cargo  of  salt,  on  a  voyage 
alleged  to  have  been  destined  for  the  port  of  Beaufort,  North 
Carolina,  then  not  blockaded,  but  in  possession  of  the  United 
States  forces.  She  was  taken  by  the  captors  to  the  port  of 
Philadelphia,  and  there  libeled  in  the  United  States  district 
court  for  the  eastern  district  of  Pennsylvania,  on  the  charge  of 
attempting  and  intending  to  violate  the  blockade  of  the  port 
of  Wilmington,  or  other  blockaded  port  in  the  insurrectionary 
States,  and  was  condemned  by  that  court  as  lawful  prize,  and 
sold  under  the  decree.  The  vessel  belonged  to  the  port  of  Yar- 
mouth, Nova  Scotia,  and  was  owned  by  British  subjects  there 
resident.  No  appeal  appeared  to  have  been  taken  from  the 
decision  of  the  district  court  by  which  the  vessel  was  con- 
demned. The  memorial  contained  a  general  averment  that 
neither  the  vessel  nor  cargo  was  *  liable  to  confiscation'  under 
the  law  of  nations  or  the  laws  of  the  United  States.  A  demur- 
rer was  interposed  on  behalf  of  the  United  States,  specifying, 
among  other  grounds  of  demurrer,  the  following: 

"  *That  the  memorial  does  not  show  any  appeal  taken  from 
the  judgment  of  said  court  to  the  appellate  tribunals  of  the 
United  States  having  appellate  jurisdiction  thereof;  and  does 
not  show  that  the  remedy  of  the  claimants  for  their  alleged 
grievance  under  the  laws  of  the  United  States  had  been  sought 
or  pursued  to  or  in  the  judicial  tribunal  of  the  United  States 
having  ultimate  appellate  jurisdiction  of  the  said  matter.' 

"On  the  argument  of  this  case  on  demurrer,  it  was  con- 
tended, on  the  part  of  the  United  States,  that  until  the  claim- 
ant has  exhausted  his  remedy  by  appeal,  and  finds  himself 
still  aggrieved  by  tbe  judicial  tribunal  of  last  resort,  he  has  no 
ground  of  reclamation  against  the  United  States  as  the  work- 
ers of  injustice  against  him.    That  it  is  only  in  the  event  of 
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final  failure  of  justice,  after  pursuit  of  all  the  regular  and  ordi- 
nary means  of  redress,  that  any  adjudication  is  to  be  consid- 
ered as  working  wrong  against  a  foreign  litigant  so  as  to  entitle 
him  to  reclamation  through  the  intervention  of  his  own  gov- 
ernment. That  the  litigant  who  stops  short  of  this  and  sub- 
mits to  the  judgment  of  the  inferior  court,  without  seeking  a 
review  and  reversal  of  such  judgment  by  the  appellate  tribunal, 
in  effect  concedes  the  correctness  of  the  judgment  to  which  he 
submits.  The  counsel  for  the  United  States  cited  the  report 
of  Mr.  Murray  (afterward  Lord  Mansfield),  1753,  upon  the 
reprisals  made  by  the  King  of  Prussia  ui)on  the  Silesian  Loan  3 
Wheaton's  History  of  the  Law  of  Nations,  pp.  210, 211;  Wild- 
man's  Institutes,  vol.  1,  pp.  353,  354;  Eutherforth's  Institutes, 
vol.  2,  pp.  596-7-8-9;  the  Opinions  of  Dr.  NichoU  and  Mr. 
Pinkney  in  the  case  of  the  Betsey^  before  the  commission  under 
the  seventh  article  of  the  treaty  of  13th  November  1794,  be- 
tween the  United  States  and  Great  Britain.  (Wheaton's  Life 
of  Pinkney,  pp.  193  to  276.) 

"  Her  Britannic  Majesty's  counsel,  on  behalf  of  the  claimants 
in  this  and  other  cases,  maintained  that  the  doctrines  of  the 
publicists  in  regard  to  the  necessity  of  a  party  aggrieved  fol- 
lowing out  his  complete  remedy  in  the  appellate  prize  courts  of 
the  nation  of  whose  acts  he  complained,  applied  only  to  the 
question  as  to  grounds  of  war  and  reprisals,  and  did  not  apply 
to  the  question  of  jurisdiction  by  an  international  tribunal, 
established  by  treaty,  with  the  large  powers  and  jurisdiction 
conferred  by  the  treaty  upon  this  commission.  That  under  the 
terms  of  the  treaty  the  commission  had  jurisdiction  of  all 
wrongful  acts  committed  by  the  authorities  of  the  United 
States  upon  the  persons  or  i)roperty  of  British  subjects;  that 
the  case  of  the  claimant  here  was  founded,  not  on  an  alleged 
denial  of  justice,  but  on  an  act  alleged  to  be  in  violation  of  the 
law  of  nations,  to  wit,  the  wrongful  capture  of  the  claimant's 
vessel,  which  act  had  been  adopted  by  the  United  States,  whose 
armed  force  committed  the  wrong,  and  of  which  wiongful  act 
the  United  States  had  received  the  benefit.  He  cited  Dana's 
Wheaton,  §  292;  Grotius,  book  3,  c.  2,  §§  4, 5;  Wildmau,  vol.  1, 
p.  197;  the  treaty  between  the  United  States  and  Great  Brit- 
ain of  1794  (8  Stats,  at  L.  121),  and  the  case  of  the  bark  JoneSy 
before  the  commission  under  the  convention  of  1853  between 
the  United  States  and  Great  Britain.  (Eeport  of  that  com- 
mission, p.  83.)" 
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^^The  commissiou  disallowed  the  demurrer  in  this  and  in 
similar  cases  on  the  following  groands: 

"^As  there  may  be  circumstances  which  may  make  it  the 
duty  of  the  commissioners  to  consider  some  of  the  cases  in 
which  there  has  been  no  appeal,  the  demurrers  in  these  cases 
will  be  disallowed;  but  the  commissioners  wish  it  to  be  known 
that  they  will  not  allow  any  such  claim  in  which  the  fact  of 
not  appealing  is  not  satisfactorily  accounted  for;  and  it  is  de- 
sired that  Her  Britannic  Majesty's  agent,  or  counsel,  should 
state  in  writing  as  soon  as  may  be,  in  each  case,  the  reasons 
relied  upon,  if  any,  to  excuse  the  failure  to  appeal.' 

"  Subsequently  the  claimants  in  the  case  of  the  Napier  filed 
an  alfidavit,  assigning  for  their  failure  to  appeal  from  the  de- 
cree of  the  district  court  the  following  reasons: 

"*lst.  Because  it  was  universally  known  in  Philadelphia 
at  the  time  said  decree  passed  that  appeals  from  the  prize 
courts  there  by  claimants  were  almost  uniformly  confirmed  with 
costs. 

"  ^  2d.  That  public  opinion  there  was  in  sympathy  with  such 
confirmations,  under  the  suspicion  that  commercial  men  in  this 
province  (Nova  Scotia)  were  in  sympathy  with  the  Confederates. 

"  '3d.  That  the  other  owners  of  the  Napier  were  not  of  pecun- 
iary ability  to  procure  the  necessary  sureties  without  much 
inconvenience,  nor  to  sustain  further  heavy  costs,  and  the 
burden  of  loss  added  to  iiyury,  especially  as  we  had  already 
expended  nearly  $500  in  counsel  fees,  agency,  and  traveling 
expenses  connected  with  this  seizure.' 

^'  On  the  filing  of  these  '  reasons '  the  commission,  without 
further  argument,  disallowed  the  claim." 

Am.  and  British  Claims  Commission,  treaty  of  May  8, 1871,  Hale's  Re- 
port, 88;  Howard's  Report,  88,  586,  592. 

OpimoxL  of  Mr.  Mr.  Frazer,  the  United  States  commissioner,  filed  the 
Frazer.  following  opinion : 

"  Upon  the  question  whether  a  claim  can  now  be  maintained  before  this 
commissiou  for  vessels  and  cargoes,  or  either,  captared  and  by  the  proper 
courts  of  prize  condemned  as  lawful  prize,  and  no  appeal  prosecuted  from 
the  judgment  of  such  courts,  there  being  nothing  in  the  circumstances  to 
hinder  or  embarrass  the  claimant  in  prosecuting  such  appeal,  I  have 
reached  a  conclusion  in  the  negative.  The  reasons  which  have  led  me  to 
this  opinion  I  put  in  writing  for  the  consideration  of  my  learned  col- 
leagues, with  the  remark  that,  if  I  am  wrong,  I  shall  gladly  yield  when- 
ever it  is  shown. 

**  ^Justice  and  equity'  constitute  the  rule  of  our  decision  by  the  terms 
of  the  treaty.  This  is  the  foundation  of  international  law,  and  when  that 
law'speaks  upon  a  question  we  must  be  guided  by  it,  for  both  countries, 
as  well  as  the  nations  of  Christendom,  recognize  its  principles  as  e(iuitable 
and  just;  and  we  shall  be  wholly  at  sea,  with  no  guide,  and  disappoint 
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both  govemmentH  if  we  disregard  it.  If  by  the  international  law  there 
is  no  valid  claim  in  snch  a  case,  then  I  know  not  how  its  validity  can  be 
maintained.  True,  the  treaty  confers  upon  ns  jurisdiction  of  such  claims, 
becaui^e  it  refers  them  to  this  commission.  The  question  in  hand  is  not  of 
jurisdiction,  but  it  is  whether  the  oases  as  stated  in  the  several  memorials 
constitute  claims  which  ought  to  be  allowed.  I  do  not  doubt  the  jurisdic- 
tion, but  that  does  not  determine  their  validity.  It  only  makes  it  our 
duty  to  decide  whether  they  are  valid  or  not;  and  that  decision  should  be 
according  to  the  principles  of  international  law. 

"  So  far  as  I  know,  the  approved  writers  upon  international  law  are  in 
accord  upon  this  question. 

*'ThuflRutherforth: 

''' Natural  equity  will  not  allow  that  the  state  should  be  answerable  for 
their  (the  captors')  acts  until  those  acts  are  examined  by  all  the  ways 
which  the  state  has  appointed  for  the  purpose.'    (2  Inst.,  book  2,  c.  9,  $  16.) 

"And  again : 

**  'The  subjects  of  a  neutral  state  have  no  right  to  appeal  to  their  own 
state  for  a  remedy  against  the  erroneous  sentence  of  an  inferior  court  till 
they  have  appealed  to  the  superior  court,  or  to  the  several  superior  courts 
if  there  are  more  courts  of  this  sort  than  one,  and  till  the  sentence  has 
been  confirmed  in  all  of  them.  For  these  courts  are  so  many  means  ap- 
pointed by  the  state  to  which  the  captors  belong  to  examine  into  their 
conduct;  and  till  thefr  conduct  has  been  examined  by  all  these  means  the 
state's  exclusive  right  of  judging  continues.'    (Id.) 

"Wheaton  (Lawrence's  ed.),  p.  675,  says  that  *  the  neutral  has  no  ground 
of  complaint'  until  the  acts  of  the  captors  are  confirmed  by  the  sentences 
of  the  tribunals  appointed  by  him  to  adjudicate  in  matters  of  prize,  what 
he  suffers  being  '  the  inevitable  result  of  the  belligerent  right  of  capture,' 
and  cites  Rutherforth  at  length  in  his  text. 

"On  the  7th  March  1862  Sir  Roundell  Palmer,  solicitor-general,  declared 
in  a  debate  in  Parliament  that  it  was  the  ordinary  law  of  nations,  than 
which  'nothing  is  better  known,'  that  the  neutral  must  not  interfere  ex- 
cept by  appeal,  if  the  first  decision  in  prize  is  deemed  wrong.  (Law. 
Wheat.  680  n.) 

"An  English  commission  in  1753,  in  a  report  concerning  reprisals  by 
Prussia  for  captures  by  Great  Britain,  said,  concerning  adjudications  in 
prize:  *If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  of 
the  sentence  by  the  parties  themselves,  and  conclusive.'  (\\Tieat.  Hist. 
Law  of  Nations,  210;  see  also  Wheat.  Int.  Law  (Lawr.),  678.) 

"Wildman  seems  to  adopt  this  language  as  expressive  of  the  rule  of 
international  law.    (Inst.,  vol.  1,  p.  353.) 

"  Governor  Lawrence,  the  learned  editor  of  Wheaton,  in  a  letter  of  date 
May  21,  1871,  published  in  the  World  newspaper,  concerning  this  very 
treaty,  before  its  ratification  by  the  American  Senate,  speaking  of  this 
commission  and  the  character  of  claims  which  it  could  allow  consistently 
with  principles  of  public  law,  said: 

" '  So  far  as  regards  maritime  prizes,  it  is  a  well-recognizocl  principle  that 
no  claim  can  be  made  on  the  government  of  the  captor  till  all  the  remedies 
provided  through  the  prize  courts  have  been  exhausted.'  (Pamphlet,  pp. 
28,  29;  see  also  Lawrence's  note  66  to  Wheat.  Int.  Law,  189.) 
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"Opposed  to  this  uniform  and  unbroken  current  of  authority^  English 
and  American,  Her  Britannic  Majesty's  counsel  cites  only  a  single  cooe, 
which  it  is  urged  should  outweigh  all  the  text  writers.  The  case  cited 
(bark  Jon e*— American  and  British  conmiission  under  treaty  of  1853,  p. 
83)  was  not  a  prize  of  war.  It  was  a  capture  of  a  supposed  slave-trader 
made  under  British  statutes.  The  capture  was  made  at  St.  Helena,  where 
there  was  a  court  of  record  having  jurisdiction,  but  the  vessel  was  taken 
to  Sierra  Leone,  a  distance  of  1,000  miles,  for  adjudication.  She  was  ac- 
quitted of  the  charge,  and  it  was  adjudged  that  there  was  no  probable 
cause  for  seizure.  But  the  court  assessed  hor  with  costs  for  'resistance  of 
the  master  to  fail-  inquiry' — a  personal  matter  of  which  the  court  had  no 
cognizance  under  the  statute.  There  was  no  appeal.  These  are  the  cir- 
cumstances under  which  Judge  Upham  was  of  opinion  that  the  owner  was 
not  bound  to  take  an  appeal.  He  seems  to  have  deemed  the  judgment  for 
costs  coram  non  judice  and  utterly  void.  It  further  appears  that  the  master 
did  not  know  where  to  follow  his  vessel,  and  was  deprived  of  all  means  of 
following  it  (p.  101).  He  did  not  appear  in  court.  How  could  he,  if  such 
were  the  facts?  Judge  Upham,  the  American  commissioner,  might  well 
hold  that  under  such  circumstances  an  appeal  was  not  necessary  to  perfect 
the  right  of  the  American  Government  to  demand  redress. 

*<The  opinion  of  Judge  Upham  seems  to  imply  that  in  the  absence  of 
special  mrcumslances  an  appeal  would  be  necessary. 

"The  opinion  of  Mr.  Hornby,  British  commissioner,  is  silent  upon  the 
question  of  appeal;  and  indeed  it  is  difficult  to  see,  from  his  opinion  (p. 
107),  upon  what  ground  he  could  have  consented  to  award  any  damages 
unless  it  was  that  claimed  by  Judge  Upham — that  the  court  had  no  juris- 
diction under  the  statute  to  adjudge  costs  against  the  vessel  for  the 
alleged  personal  misconduct  of  the  master.  He  was  willing  to  allow  for 
detention  of  the  vessel  and  damages  to  her  and  sacrifice  on  cargo. 

"The  umpire  expressed  no  opinion  upon  the  question  of  appeaL 

"The  case  was  peculiar,  and  I  do  not  deem  it  an  authority  applicable  to 
the  general  (question  under  consideration.  General  rules  can  never  safely 
rest  upon  the  precedents  of  exceptional  or  hard  cases.  That  there  should 
be  some  exceptions  to  the  general  rule,  as  I  deem  it  to  be,  I  have  no  doubt 

For  instance,  if,  as  in  the  case  of  the  Jonesj  an  appeal  was  rendered  very 
difficult  or  impossible,  or  was  embarrassed,  by  the  act  of  the  captors;  or 
if  previous  appeals  in  similar  cases  had  shown  that  the  appellate  tribunal 
of  last  resort  did  not  govern  itself  by  international  law,  thus  indicating 
that  an  appeal  would  have  been  useless;  or  if  it  had  been  waived  by  the 
government  of  the  captor,  I  would  hesitate  long  before  holding  that 
appeal  was  necessary  to  lay  the  foundation  for  an  international  claim. 

"But  it  is  sujj:gested  that  the  text  writers  cited  are  considering  only 
the  grounds  of  war  or  reprisals,  and  not  the  causes  adequate  to  justify  a 
claim  for  indemnity  by  one  nation  against  another.  I  can  only  say  that  I 
think  this  is  a  mistake.  Besides,  their  reasoning,  if  correct,  is  absolutely 
conclusive  against  both.  If,  as  Rutherforth  asserts,  'natural  equity  will 
not  allow  that  the  state  should  be  answerable; '  or  *if  the  subjects  of  the 
neutral  state  have  no  right  to  appeal  to  their  own  state  for  a  remedy 
against  the  erroneous  sentence; '  or  if,  according  to  Wheaton,  *  the  neutral 
has  no  ground  of  complaint,'  and  what  he  suffers  is  only  'the  inevitable 
result  of  the  belligerent  right  of  capture;'  or  if,  according  to  Wildman, 
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a  failure  to  appeal  is  'an  acknowledgment  of  the  justice  of  the  sentence;' 
or  if,  according  to  Lawrence,  'no  claim  can  be  made  on  the  government  of 
the  captor/  then  I  know  not  upon  what  ground  it  can  be  held  that  these 
claims  can  be  sustained  upon  the  facts  as  alleged. 

''But  reprisals  are  justified  by  the  public  law  for  refusal  to  repair  an 
injury,  and  when  it  is  admitted  that  reprisals  can  not  be  made  it  is  thereby 
confessed  that  there  is  no  just  international  demand. 

"Granted  a  just  claim  or  injury  recognized  by  the  public  law,  then  by 
that  law  the  state  aggrieved  is  the  exclusive  judge  of  the  mode  of  redress. 

"The  note  of  Mr.  Seward  of  December  22, 1862,  concerning  the  case  of 
the  WiH-a^'the-Wisp  (No.  378,  p.  30)  has  been  referred  to.  Was  this  either 
a  waiver  of  appeal  in  that  case  or  the  expression  of  an  opinion  that  an 
appeal  was  not  necessary  t  That  note  does  not  stand  alone.  The  reply  of 
Lord  Lyons  (pp.  30, 31)  seems  to  recognize  that  as  a  matter  of  right  the 
United  States  might  stand  on  the  absence  of  an  appeal;  but  it  makes  an 
appeal  to  the  magnanimity  of  the  American -Government  in  the  particular 
case.  Mr.  Seward's  answer  thereto  of  April  2,  1863,  gives  distinct  notice 
that  the  appeal  is  not  waived,  and  that  it  is  deemed  necessary  before  the 
executive  government  can  be  called  upon  to  consider  the  subject.'' 

#  ir  -I  Hale,  in  his  Report  (p.  90),  says: 

Bummaiy  of  vanous      <<  Under  the  order  for  claimants  in  cases  in  which  no 


appeal  had  been  taken  to  file  their  reasons  for  non- 
appeal,  such  reasons  were  filed  and  passed  upon  in  the  following  cases : 

"John  W.  Carmalt,  No.  89,  claimaut  for  part  of  the  cargo  of  the  ship 
Jmelia,  captured  and  condemned  by  the  United  States,  alleged,  as  his 
excuse  for  nonappeal  to  the  Supreme  Court  of  the  United  States,  that  the 
claimant,  being  then  within  the  State  of  South  Carolina,  then  at  war  with 
the  United  States,  was  unable  to  communicate  with  counsel  in  Philadel- 
phia,  where  the  vessel  was  libeled,  or  to  take  any  measures  for  prosecut- 
ing such  appeal  on  account  of  the  war  then  raging. 

"The  commission  (Mr.  Commissioner  Frazer  dissenting)  held  these  rea- 
sons sufficient;  but  subsequently,  on  the  hearing  on  the  merits,  unani- 
mously disallowed  the  claimant's  claim,  it  appearing  that  he  was  at  the 
time  of  the  alleged  capture  domiciled  within  the  Confederate  States,  and 
his  property,  therefore,  liable  to  capture  on  the  high  seas  as  enemy's 
property. 

"  In  the  case  of  the  brig  Arielj  R.  M.  Carson,  claimant.  No.  178,  the 
reason  assigned  for  nonappeal  was  that  the  claimant  had  never  been 
aware,  until  the  filing  of  the  demurrer  to  his  memorial  before  the  com- 
mission, '  that  there  could  have  been  any  appeal  from  the  decision  of  the 
United  States  prize  court  that  condemned  the  vessel  and  cargo.' 

"  The  commission  unanimously  disallowed  the  claim,  on  the  ground  of 
the  insufficiency  of  this  reason. 

"  In  the  case  of  the  schooner  Argonaut^  Joseph  B.  Heycock,  administra- 
tor. No.  263,  and  Frederic  Wm.  Ruggles,  No.  264,  claimants,  the  reasons 
for  nonappeal  assigned  were  that  the  counsel  consulted  by  the  claimants 
advised  them  that  there  was  no  necessity  for  taking  such  appeal,  unless 
they  intended  to  commence  a  suit  in  a  civil  court  for  damages,  and  that 
such  claims,  arising  during  the  war,  would,  without  doubt,  be  ultimately 
made  the  subject  of  arbitration,  on  which  advice  the  claimants  acted,  and 
so  omitted  to  appeal. 

'       5627— Vol.  3 66 
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'^  The  commission  unanimously  disallowed  the  claim  on  the  ground  of 
the  insufficiency  of  the  reasons. 

"In  the  cases  of  the  brig  Sarah  Starr  and  the  schooner  Aighurth,  Cowlam 
Oraveley^  clairoaut,  No.  292,  the  reasons  assigned  for  nonappeal  were 
that  the  claimant  had  become  inpoverished  by  his  losses  during  the  war, 
and  the  expenses  of  prosecuting  his  claims  in  the  prize  court  of  original 
jurisdiction,  and  was  unable  to  incur  further  expense;  and  also  that  he 
was  advised  that  in  the  excited  state  of  the  country,  and  in  view  of  the 
tenor  of  other  decisions  of  the  Supremo  Court  of  the  United  States,  he 
would  not  be  likely  to  obtain  impartial  justice  by  such  appeal. 

''The  commission  unanimously  disallowed  the  claim  for  insufficiency  of 
the  reasons. 

"In  the  case  of  the  schooner  Prince  Leopold j  Henry  A.  McLeod,  claimant. 
No.  306,  the  claimant  assigned  as  reasons  for  his  failure  to  ap]>6al,  his 
poverty  and  consequent  inability  to  meet  the  drafts  of  his  proctor  and 
counsel  in  New  York,  and  his  expeOtation  that  his  proctor  would  prose- 
cute the  appeal  at  his  own  expense,  of  the  failure  of  which  expectation 
he  was  not  advised  in  season  to  secure  the  services  of  another  lawyer  on 
those  terms. 

"Tlie  commission  unanimously  held  the  reasons  insufficient,  and  disal- 
lowed the  claim. 

"In  the  case  of  the  3f.  S.  Perry j  otherwise  known  as  the  Salvor,  John 
McLennan,  claimant.  No.  370,  the  claimant  alleged  as  reasons  for  non- 
appeal  that  the  case  of  the  vessel  was  hurried  through  the  prize  court  so 
rapidly  that  he,  residing  in  Havana,  had  no  opportunity  to  interpose  any 
claim  or  defense;  that  he  was  advised  by  letter  from  Lord  Lyons,  Her 
Majesty^s  minister  at  Washington,  that  he  would  have  full  opportunity 
to  defend,  but  that  subsequently  it  appeared  that  the  vessel  and  cargo  had 
been  condemned  and  sold  some  days  before  this  letter  was  written,  and 
that,  though  he  attempted  by  correspondence  to  secure  a  defense  of  his 
rights,  all  such  efforts  proved  futile  and  unavailing. 

"The  commission  accepted  these  reasons  as  sufficient,  Mr. Commissioner 
Frazer  dissenting,  and  directed  the  case  to  be  heard  on  its  merits.  On 
iiual  hearing  the  claim  was  disallowed,  as  will  hereafter  appear. 

"In  the  case  of  the  ship  Will-o^-ihe' Wisp,  J. G.  A.  Creighton  and  others, 
claimants.  No.  378,  the  reasons  assigned  for  nonappeal  were,  in  substance, 
that  they  did  not  know  the  case  was  appealable,  and  that  they  supposed 
that  their  proper  appeal  was  to  their  own  government. 

"The  reasons  were  held  insufficient,  and  the  claim  disallowed,  Mr.  Com- 
missioner Gnmey  dissenting. 

"In  the  case  of  the  brig  Minnie,  Wm.  H.  Fisher,  claimant,  No. 379,  the 
reasons  for  nonappeal  were  substantially  the  same  as  alleged  in  the  case 
of  the  Ariel,  No.  178,  supra. 

The  commission  unanimously  disallowed  the  claim  for  the  insufficiency 
of  the  reasons. 

"In  the  case  of  the  schooner  Adeho,  Henry  Horton,  claimant,  No.  437, 
the  claimant  assigned  as  his  reasons  for  nonappeal,  his  poverty  and  his 
ai)prehen8ious  of  the  danger  of  investing  more  money  in  law  expenses. 

"The  commission  unanimously  a^udged  the  reasons  insufficient,  and 
disallowed  the  claim. 
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''It  maybe  stated  generallyi  that  altboagh  in  two  or  three  cases,  as 
above  noted,  the  commission  expressly  held  the  excuse  for  nonappeal  to 
be  sufficient  to  entertain  jurisdiction  of  the  claim  upon  the  merits,  and 
although  in  other  cases  the  commission  did  not  expressly  disallow  the 
claim  on  the  groand  of  the  insufficiency  of  the  reasons  for  nonappeal,  no 
award  was  made  against  the  United  States  in  any  case  in  which  the  claim- 
ants had  not  pursued  their  remedy  in  the  prize  courts  of  the  United  States 
by  appeal  to  the  court  of  last  resort.  I  am  advised  that  Mr.  Commis- 
sioner Frazer  was  of  opinion  that  nothing  short  of  the  misfeasance  or  de- 
fault of  the  capturing  government,  by  means  of  which  an  appeal  was 
prevented,  was  sufficient  to  excuse  the  failure  to  appeal,  and  that  in 
accordance  with  this  view  he  held  the  reasons  assigned  iu  every  case  before 
the  commission  to  be  insufficient.'' 

In  the  case  of  the  schooner  Matamoras,  Oliver  K.  King,  administrator, 
claimant,  No.  288,  it  was  alleged  that  'Unconsequeuce  of  the  short  space 
of  time  to  appeal,  only  thirty  days  being  allowed  for  that  purpose,  and 
the  detention  of  the  mails,  and  the  counsel  in  New  Orleans  not  having 
taken  the  appeal,  the  time  to  appeal  expired.''  The  commission,  Mr. 
Gumey  dissenting,  held  these  reasons  to  be  insufficient.  (Hale's  Report, 
114.) 

The  following  claims  in  prize  cases  were  disallowed : 

Claim  for  costs  and  damages  (the  vessel  having  been  restored)  in  the 
case  of  the  brig  Isabella  Thompson,  Blatchf.  Prize  Cases,  377,  3  Wall.  155. 
(Hale's  Report,  93.) 

Claim  in  the  case  of  the  steamship  Pearl,  5  WaU.  574.  (Hale's  Report, 
115.) 

Case  of  the  steamship  Adela,  6  Wall.  266.     (Hale's  Report,  128.) 

The  bark  Sally  Magee,  Blatchf.  Prize  Cases,  382.    (Hale's  Report,  98.) 

The  steamship  Granite  City,  Blatchf.  Prize  Cases,  355.  (Hale's  Report, 
124.  In  this  case  the  master  admitted  that  he  was  intending  to  run  the 
blockade.) 

Steamship  if.  S,  Perry,  alias  Salvor,  (Hale's  Report,  123.  In  this  case 
it  was  alleged,  among  other  things,  that  there  was  a  colorable  sale  of  the 
vessel  in  September  1861  by  her  owner,  a  citizen  of  Florida.) 

Steamships  or  steamers  Banshee  (Hale,  127),  Dolphin  (id.  92),  Eagle  (id. 
127),  Emma  Henry  (id.  127),  Greyhound  (id.  127),  Isabel  (f )  (id.  114),  Lilian  (id. 
127),  Lizzie  (id.  116),  Lucy  (id.  127),  Sunbeam  (id.  127),  Tristram  Shandy 
(id.  127).  In  many  of  these  cases  the  only  ground  of  claim  alleged  was 
that  the  vessels,  though  captured  in  1862, 1863,  or  1864,  were  entitled  indi- 
vidually to  formal  notice  and  warning  by  a  blockading  vessel  before  they 
could  be  subjected  to  capture.     (Hale,  127.) 

SchoouersJ gnes  (two  of  thisname,  Hale,  116),  Albion  (ibid.),  Alei-i  (ibid.), 
Jntia  (ibid.),  Anne  Sophia  (ibid.),  ^rc<ic  (ibid,)y  Brilliant  (ibid.),  Chance 
(ibid.).  Defiance  (ibid.),  Z>.  F,  Keeling  (ibid.).  Echo  (id.  117),  Fanny  (id.  116), 
Florida  (ibid.),  Industry  (ibid.),  J.  C.  Roker  (ibid.),  John  W,  (ibid.),  Julia 
(ibid.),Xa  Criolla  (ibid.),  Mabel  (ibid.),  Mary  Stexcart  (ibid.),  Ndly  (ibid.), 
Padfique  (id.  95),  Pride  (id.  116),  Swift  (ibid.),  Time  (ibid.).  Wanderer  (ibid.). 

Sloops  Julia  (Hale,  116),  Lida  (ibid.). 
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D.,  having  complained  of  violations  of  law, 
Dzigg^i  Caae.  abuse  of  aathority,  and  denial  of  justice,  by  a 
judicial  tribunal  of  Venezuela,  the  commission 
said:  <<He  obtained,  so  far  as  appears,  justice,  and  has  no 
just  ground  of  complaint.  It  is  proper  to  add  that  even  if,  in 
our  opinion,  the  judgments  complained  of  were  not  what  they 
should  have  been,  Mr.  Driggs  should  have  sought  their  cor- 
rection in  the  proper  reviewing  court  of  Venezuela,  as  he  could 
have  done.  Kot  having  done  so,  or  sought  redress  of  any  kind 
in  that  government,  he  stands  bound  by  these  judgments,  there 
being  no  showing  of  the  want  of  jurisdiction  or  of  illegality. 
The  commission  does  not  find  this  claim  in  any  way  justified, 
and  therefore  disallows  it.'^ 

8etk  Driggs  v,  Venezuela,  No.  31,  United  States  and  Veneznelan  Commis- 
sion,  convention  of  December  5;  1885. 

4.  International  Effect  of  Judicial  Sentences. 

"The  Board  having  maturely  considered 
Priie   Sentenoei:  the  memorial  and  exhibits,  together  with  the 

Ifohoitotiil^'e  ^^^^^^  ^^  ^^-  ^^stling,  and  it  being  proposed 

of  the  "Betiey."  ^°^  agreed  that  the  board  should  now  come 
to  a  decision  on  the  following  question: 

"  ^Whether  on  behalf  of  the  claimant  a  case  has  been  made 
out  which  comes  within  the  provisions  of  the  treaty/ 

"Dr.  NichoU  stated  as  his  opinion 

"That  the  sentence  of  condemnation  having  been  affirmed 
in  this  case  upon  an  appeal  to  the  supreme  tribunal,  credit  is 
to  be  given  to  it  inasmuch  as,  according  to  the  general  law  of 
nations,  it  is  presumed  that  justice  has  been  administered  in 
matters  of  prize  by  the  supreme  tribunal  of  the  capturing 
state. 

"That  the  treaty  has  not  altered  this  general  rule  of  the 
law  of  nations,  having  engaged  to  afford  relief  only  in  cases 
(either  existing  at  the  time  of  signing  or  arising  before  tbe 
ratifications)  in  which  from  circumstances  belonging  to  them 
adequate  compensation  could  not  then  be  obtained  in  the  ordi- 
nary course  of  justice,  or,  in  other  words  (but  no  words  can 
be  more  explicit  and  clear  than  those  of  the  treaty  itself), 
causes  to  which  circumstances  belonged  that  rendered  the 
powers  of  the  Supreme  Court  of  this  country  acting  accord- 
ing to  its  ordinary  rules,  incompetent  to  afford  complete  com- 
pensation. 
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"That  the  appeal  was  heard  after  the  signing  of  the  treaty 
and  the  claimant  has  not  satisfactorily  shown  any  circain- 
stances  belonging  to  his  case  on  accoant  of  which  adequate 
compensation  coald  not  have  been  obtained  in  the  ordinary 
coarse  of  jadicial  proceedings,  or  on  account  of  which  the 
supreme  tribunal  could  not  fully  consider  and  justly  decide 
upon  the  whole  merits  of  the  case. 

"Dr.  Nicholl  therefore  thought  that  the  claim  ought  to  be 
dismissed.^ 

Minority  Opinion  of  Nicholl,  commissioner,  Jannary  30, 1797.  Case  of 
the  Betsey — Fnrlong,  master— Article  VII.,  treaty  between  the  United 
States  and  Great  Britain  of  November  19, 1794. 

'<  Mr.  Bayard  states  in  his  memorial  that  the 
Caieofthe"BetMy:"  yessel  and  cargo  were  the  property  of  Messrs. 

Oi^nioa  of  Mr.  ^ijuam  &  George  Patterson  and  WUliam 
Furlong;  that  they  are  citizens  of  the  United 
States  of  America,  and  were  so  at  the  time  of  the  capture; 
that  the  trade  and  voyage  which  the  vessel  was  prosecuting 
at  the  time  of  the  capture  were  perfectly  fair  and  authorized 
by  the  law  of  nations;  that  the  vessel  and  cargo  were  cap- 
tured on  the  20th  of  March  1794,  and  on  the  2l8t  day  of  May 
in  the  same  year  were  condemned  by  the  vice-admiralty  of 
Bermuda,  which  sentence  of  condemnation  was  affirmed  by  the 
lords  commissioners  of  appeal  on  the  25th  day  of  July  1796. 
The  prayer  of  the  memorial  is  for  compensation  to  be  awarded 
by  this  board,  to  be  made  to  the  said  Pattersons  and  Furlong, 
by  the  British  Government,  for  the  loss  they  have  sustained  by 
this  capture  and  condemnation. 

<<The  King's  agent  states  as  an  objection  to  the  board's 
granting  the  relief  prayed  for  by  the  memorialists,  that  a 
solemn  decision  of  the  high  court  of  appeals,  which  is  the 
supreme  court  of  the  law  of  nations  in  this  kingdom,  ougHt  to 
be  respected  and  confirmed  by  other  authorities,  proceeding 
on  the  same  law. 

'*It  appears  to  me  that  in  considering  this  subject  much 
error  has  arisen  from  giving  to  a  proposition  which  is  true  in 
a  limited  degree,  viz,  as  respects  individual  persons,  and 
things,  and  principles,  so  far  as  they  refer  to  the  subjects  of 
one  nation — an  unlimited  and  universal  sense,  in  supposing 
the  sentence  of  the  supreme  court  of  the  nation  not  only  bind- 
ing on  individual  persons  and  things,  within  the  jurisdiction 
of  the  court,  but  conclusive  as  to  the  law,  not  only  on  the  sub- 
jects of  their  own  government,  but  on  foreign  nations. 
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"  This  proposition  I  will  first  consider  independent  of  it€ 
relation  to  this  case,  and  examine  to  what  extent  it  is  tme  that 
the  decision  of  a  sapreme  court  of  a  nation,  pronouncing  sen- 
tence according  to  their  understanding  of  the  law  of  nations, 
ought  to  be  respected  and  confirmed  by  other  authorities  pro- 
ceeding on  the  same  law.  I  will  then  consider  its  application 
to  this  board  in  the  sense  used  by  the  King's  agent. 

"  The  proposition  is  true  so  far  as  relates  to  property  in  the 
thing  on  which  the  decree  is  made,  and  this  without  any 
reference  to  the  merits  of  the  case,  the  grounds  or  evidence  on 
which  the  sentence  is  founded. 

"  The  decisions  of  judicial  courts,  having  cognizance  of  prize 
causes,  in  every  country  vest  the  property  of  the  thing  as 
decreed,  and  in  this  sense  are  respected  and  confirmed  by  all. 
They  are  complete  to  bind  the  persons  and  things  before  the 
court.  These  courts  decide  according  to  their  understanding 
of  the  law  of  nations,  and  to  the  sense  entertained  of  this  law 
and  promulgated  to  them  by  the  supreme  legislative  or  execu- 
tive power.  The  individual  afi'ected  by  their  sentence  is 
obliged  to  submit  to  the  decision,  whatever  opinion  he  may 
entertain  of  its  justice.  His  former  right  of  property  is  abso- 
lutely divested  by  the  decree  if  sentence  of  condemnation  is 
pronounced  against  the  thing  claimed,  and  in  such  a  case  the 
subject  of  a  foreign  nation  can  not  lawfully  resume  possession 
of  it  in  any  country,  not  even  in  his  own. 

"  But  that  the  decision  of  any  court,  however  respectable  its 
members,  is  conclusive  on  foreign  governments,  as  to  the  law 
of  nations,  and  that  the  principles  on  which  it  is  founded  may 
not  be  rightfully  contested,  as  contrary  to  that  law,  is  not,  in 
my  belief,  warranted  by  just  ideas  of  the  equal  indei>endence 
of  nations  or  by  their  practice. 

'<  In  the  case  of  an  individual  who  considers  himself  aggrieved 
by  the  sentence  of  a  court  of  one  nation  having  jurisdiction  in 
the  last  resort,  and  pronouncing  on  the  law  of  nations,  he  ap- 
plies to  the  government  whose  subject  he  is  for  redress.  That 
government  either  deems  his  complaint  unfounded  and  dis- 
misses it,  or  if,  in  its  opinion,  he  has  suffered  loss  without  just 
and  legal  cause,  it  is  a  duty  from  the  nation  to  her  citizen  to 
seek  relief  for  him  by  negotiation  or  otherwise;  if  not  obtained 
by  pacific  arrangements,  she  is  authorized  to  grant  him  letters 
of  marque  and  reprisal  against  the  effects  of  the  subjects  of 
that  i>ower  from  whom  he  has  received  the  injury. 
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"To  suppose  the  decisions  of  the  courts  of  any  country  con- 
clusive evidence  of  the  law  of  nations  would  be  to  suppose 
that  nation  always  right  who  captures  and  condemns  the  ef- 
fects of  another,  and  that  always  wrong  who  complains  of  and 
on  failure  of  other  means  seeks  redress  for  such  captures  and 
condemnations  by  letters  of  marque  and  reprisal;  and  yet  after 
a  condemnation  of  effects  taken  in  virtue  of  such  letters,  ac- 
cording to  Mr.  Gostling's  position,  such  condemnation  would 
be  conclusive  evidence  of  the  law  of  nations. 

"But  in  such  a  state  of  things  both  can  not  be  conformable 
to  this  law.  If  the  original  capture  and  condemnation  were 
just,  that  of  the  latter  can  not  be,  for  it  is  contrary  to  the  law 
of  nations  to  issue  letters  of  marque  and  reprisal,  except  in 
cases  of  violent  injuries  directed  and  supported  by  the  state 
and  justice  absolutely  denied,  in  re  minime  dtibia,  by  all  the 
tribunals  and  afterward  by  the  prince.  (Answer  to  the  Prus- 
sian memorial  by  Sir  George  Lee  and  others.) 

"  It  does  not  consist  with  the  equality  of  independent  nations 
to  regard  the  decision  of  one,  merely  because  it  was  the  decision 
of  that  nation,  as  conclusive  evidence  of  the  law  of  nations;  and 
other  nations  or  other  judicial  courts,  pronouncing  on  that  law, 
would  adopt  the  decisions  of  no  court,  only  so  far  as  such 
appeared  to  them  to  correspond  with  its  principles  and  rules. 

"The  decision  of  a  judicial  court,  judging  on  the  law  of 
nations,  can  not  be  considered  more  conclusive  or  binding  on 
others  than  the  judgment  of  that  nation  expressed  by  a  differ- 
ent organ  of  its  government.  In  the  practice  of  nations  there 
are  many  instances  of  difference  of  opinion  a&  to  what  acts  are, 
or  are  not,  correspondent  with  the  law  of  nations,  and  each 
asserting  and  maintaining  its  right  to  decide  for  itself  against 
the  express  opinion  of  the  other. 

"Among  a  variety  that  might  be  cited  the  following  will 
illustrate  the  fact  and  show  that  the  principle  advanced  by 
Mr.  Gostling  can  not  be  binding  on  this  board : 

"In  the  year  1780  the  Empress  of  Russia  declared  certain 
principles  to  be  coincident  with  the  primitive  rights  of  nations, 
and  which  the  belligerent  power  could  not  invalidate  without 
violating  the  laws  of  neutrality  and  without  disavowing  the 
maxims  they  had  adopted  in  different  treaties  and  public 
engagements. 

"Aipong others  the  following  rule  was  laid  down,  viz:  <That 
the  effects  belonging  to  a  subject  of  a  belligerent  power  shall 


Digitized  by  VjOOQ  IC 


3164        INTERNATIONAL  ARBITRATIONS. 

be  free  iu  a  iieatral  vessel,  except  contraband  merchandise.' 
This  declaration  and  the  regulations  thereto  annexed  were 
acceded  to  by  all  the  commercial  powers  of  importance  in 
Europe,  Great  Britain  excepted.  She  did  not  hold  herself 
concluded  by  the  opinions  and  declarations  of  these  nations, 
although  they  confederated  together  to  support  and  enforce 
them. 

"  The  United  States  of  America  signified  their  assent  and 
declared  them  to  be  useful  and  wise  and  founded  on  principles 
of  justice  and  equity.  The  Supreme  Court  of  the  United 
States,  as  well  as  courts  of  subordinate  jurisdiction  in  prize 
causes,  recognized  the  foregoing  rule  by  their  decisions,  and 
in  cases  manifestly  against  the  interests  of  their  own  citizens. 

<<  A  Eussian  ship,  loaded  with  a  valuable  cargo  belonging  to 
the  Dutch,  after  having  been  captured  by  the  British  and  in 
their  possession  many  days,  was  recaptured  by  an  American 
privateer.  It  was  determined  by  these  courts  that  the  vessel 
and  cargo  should  be  restored  to  the  claimants,  although  it  was 
acknowledged  that  the  cargo  would  have  been  condemned  by 
the  British  had  she  arrived  in  their  ports,  the  court  declaring 
that  they  could  not  find  a  title  to  the  property  in  the  United 
States  on  the  ground  that  another  would  have  decided  against 
principles  which  their  government  had  declared  to  be  wise  and 
just,  and  so  grounded  on  the  law  of  nations  thiat  they  could 
not  be  invalidated  without  violating  the  laws  of  neutrality. 
Great  Britain  persisted  in  and  supported  her  own  opinion,  and 
her  courts  decide  contrary  to  this  regulation. 

'<  These  conflicting  decisions,  considered  merely  as  sentences 
pronounced  by  supreme  courts,  judging  according  to  the  law  of 
nations  as  understood  in  each  country,  would  be  of  equal  force 
on  this  board,  unless  the  seventeenth  article  of  the  late  treaty 
can  be  considered  as  sanctioning  the  principle  contended  for 
by  Great  Britain.  But  this  can  have  no  retrospect.  By  all 
rules  of  sound  construction,  as  well  as  by  the  words  in  which 
the  article  is  expressed,  it  only  refers  to  what  shall  take  place 
in  future  relative  to  the  enemies'  goods  on  board  of  neutral 
vessels,  and  our  decision  of  this  question,  which  has  been 
unanimous,  must  have  proceeded  on  our  understanding  of  the 
law  of  nations,  independent  of  this  treaty,  and  in  direct  oppo- 
sition to  those  rules  on  which  the  sentence  of  the  Supreme 
Court  of  the  United  States  in  prize  causes  has  been  founded; 
for  the  support  derived  to  this  principle  from  the  treaty  could 
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not  influence  the  judgment  of  the  board,  its  operation  being 
entirely  subsequent  to  the  term  in  which  the  capture  must 
have  been  made  to  bring  the  case  within  our  jurisdiction. 

"The  eighteenth  article  of  the  treaty  under  which  the  board 
acts  contains  evidence  of  a  diiference  of  opinion  as  to  the  law  of 
nations  in  the  contracting  parties  and  an  acknowledgment  by 
both  that  neither  had  an  exclusive  right  to  construe  and  deter- 
mine this  law,  and  in  conformity  thereto  it  adopts  an  alterna- 
tive in  the  case  alluded  to,  which  leaves  each  in  full  poses- 
sion  of  its  own  construction  of  the  law  of  nations  in  what  cases 
provisions  and  other  articles  not  generally  contraband  may 
be  regarded  as  such. 

"If  any  case  should  arise  wherein  the  high  court  of  appeals 
of  Great  Britain  should  have  decided  on  principles  of  the  kind 
referred  to  in  this  article  contrary  to  the  avowed  opinion  of 
the  United  States,  such  decision  would  undoubtedly  be  binding 
and  conclusive  on  the  parties  and  things  within  the  jurisdic- 
tion of  the  court.  The  property  would  be  legally  vested  in  the 
captor  and  all  further  demand  on  him  by  the  claimant  illegal 
and  futile  in  this  or  any  other  country.  But  I  think  it  must  be 
admitted  that  it  could  not  be  a  bar  to  a  claim  on  the  British 
Government  for  compensation,  according  to  the  provisions  of 
this  article,  when  in  the  same  treaty  both  governments  declare 
that  they  could  not  agree  as  to  the  law  in  this  respect  and 
expressly  accede  to  the  right  of  each  to  hold  its  own  opinion. 

"  I  will  proceed  to  consider  this  objection  more  particularly, 
as  it  applies  to  the  jurisdiction  and  powers  of  this  board.  In 
my  judgment  the  article  which  provides  for  its  existence  and 
defines  its  duties  affords  complete  proof  of  a  difference  of 
opinion  between  the  United  States  and  Great  Britain  as  to  the 
law  of  nations  and  a  surrender  by  each  of  an  exclusive  right 
of  determining  on  this  law  to  a  court  appointed  by  both. 

"'According  to  the  law  of  nations  the  court  of  the  captor  is 
the  proper  and  regular  court  for  the  condemnation  of  vessels 
and  goods  taken  on  the  high  seas.  The  law  of  nations  is  the 
general  rule,  yet  it  may  by  mutual  agreements  between  two 
parties  be  varied  and  departed  from,  and  where  there  is  an 
alteration  or  exception  introduced  by  particular  treaties,  that 
is  the  law  between  the  parties  to  the  treaty.'  (Answer  to  the 
Prussian  memorial.) 

"To  avoid  the  evils  of  a  discordance  of  opinion  between  the 
two  countries,  and  without  deciding  which  opinion  was  right,  to 
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terminate  their  diflfereuces  in  a  manner  best  calculated  to  pro- 
dace  mutual  satisfaction  and  good  understanding,  the  parties 
agreed  that  the  decrees  of  His  Majesty's  courts  should  have 
all  the  full  and  legal  effect  on  the  things  and  persons  to  which 
they  extended  in  the  opinion  of  either  government.  The  faith 
and  honor  of  the  King  to  the  captors  remained  firm  and 
untouched  and  the  independence  and  authority  of  his  courts 
the  same  as  if  this  article  had  not  existed.  Indeed,  the  very 
ground  of  erecting  this  board,  and  of  the  right  of  the  party  to 
prefer  his  claim  for  redress  on  His  Majesty's  government,  is 
that  the  decree  of  the  lords  commissioners  of  appeals  is  con- 
clusive and  binding  in  the  case  before  them  to  every  intent 
and  purpose,  and  that  such  decree  can  not  be  reversed,  shaken, 
or  in  the  smallest  degree  impaired  in  any  other  court  or 
country  whatsoever.  Thus  far  the  rights  and  dignity  of  the  one 
were  secured.  It  remained  to  satisfy  the  claims  of  the  other 
consistently  with  these,  and  without  acceding  that  the  com- 
plaints of  the  citizens  of  the  United  States  were  altogether 
just,  the  parties  agreed  to  the  appointment  of  a  court  other 
than  that  of  the  captor  in  which  complainants  of  injury  should 
seek  redress,  and  agreed  that  the  government  instead  of  the 
captor  should  afford  such  redress.  And  because  the  decree  of 
the  court  of  appeals  is  so  absolute  and  so  totally  divests  the 
claimant  of  his  former  property  in  the  thing,  the  British  Gov- 
ernment undertakes  to  make  him  compensation  in  money  for 
his  loss  if  he  is  equitably  entitled  to  any.  The  parties  also 
declared  the  rules  by  which  the  decisions  should  be  made,  viz, 
the  merits  of  the  case  of  the  complainant,  the  law  of  nations, 
justice,  and  equity,  as  these  shall  be  understood  by  the  board, 
composed  of  individuals  selected  by  the  governments  of  the 
captor  and  claimant,  being  the  court  of  both  nations,  and  not 
of  one,  and  not  bound  by  the  orders  and  instructions  of  one 
government,  or  by  the  understanding  of  either  as  to  what  is  the 
law  of  nations,  justice,  or  equity,  unless  conformable  to  their 
own,  much  less  by  the  particular  decision  of  one  in  the  case  of 
the  complainant,  especially  when  examined  by  other  rules  aud 
subject  to  certain  rights  of  the  captor. 

^^  If  this  court,  thus  deriving  its  existence  and  authority  from 
two  countries,  should  consent  to  take  the  law  of  nations  from 
the  government  of  one,  whether  communicated  to  it  through  a 
court  deriving  its  authority  from  such  government  or  through 
any  other  organ  of  communication,  the  avoidance  of  evils,  the 
adjustment  of  differences,  the  cause  of  its  appointment,  and  the 
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'end  to  be  obtained  by  it  will  be  entirely  frastrated.  My  opin- 
ion on  this  article  is  formed  from  the  nataral  import  of  the 
words;  from  the  intentions  of  the  contracting  parties,  as  sach 
intentions  are  to  be  collected  from  the  occasion  that  produced 
the  article,  the  declaration  of  the  parties  as  to  the  manner 
of  terminating  their  difierences,  and  the  complaints  it  was 
intended  to  redress;  from  the  incapacity  to  attain  the  objects 
contemplated  by  the  contracting  parties,  if  the  decrees  of  the 
court  of  one  nation  are  conclusive  on  the  judgment  of  the 
board;  from  a  consideration  of  the  sixth  article  of  the  treaty; 
from  the  authorities  relative  to  taking  of  evidence,  and  the 
rules  of  decision,  and  lastly,  from  there  being  nothing  of  suffi- 
cient importance  for  the  words  of  the  article  to  operate  upon, 
if  Mr,  Gostling's  objection  is  valid.  The  words  of  the  article 
are  universal;  they  extend  to  all  cases  where,  for  whatever 
reason^  adequate  compensation  for  the  losses  and  damages  sus- 
tained by  illegal  or  irregular  captures  or  condemnations  dur- 
ing  the  present  war,  under  color  of  authority  or  commissions 
from  His  Majesty,  can  not  be  actually  had  and  obtained  in  the 
ordinary  course  of  judicial  proceedings.  The  only  exception  is 
to  such  losses  and  damages  as  have  been  occasioned  by  the 
manifest  delay  or  negligence  or  willful  omission  of  the  claim- 
ants; and  the  provision  is  expressly  made  to  embrace  all  cases 
of  capture  and  condemnation  which  should  exist  at  the  time 
of  exchanging  the  ratifications  of  the  treaty.  A  loss  resulting, 
therefore,  from  a  capture  made  on  the  day  of  such  exchange 
is  as  completely  within  the  provisions  of  the  article  as  the 
case  of  a  vessel  captured  and  condemned  since  the  war  and 
before  the  making  of  the  treaty. 

"The  British  nation  is  here  the  party  promising,  the  descrip- 
tion of  cases  absolute,  and  extended  to  all  happening  within 
the  time  mentioned.  According  to  every  rule  of  sound  con- 
struction, positive  and  indefinite  terms  shall  not  be  restricted, 
but  they  shall  be  taken  in  the  most  comprehensive  sense  against 
a  promisor,  where  such  construction  is  not  manifestly  produc- 
tive of  absurdity  or  injustice.  Where  the  party  makes  a  re- 
striction or  exception  to  his  promise  it  increases  the  obligation 
to  give  the  positive  terms  all  the  latitude  they  are  capable  of 
after  excluding  what  is  excepted,  because  the  exception  proves 
that  the  universality  of  the  terms,  their  operation  and  the 
whole  subject,  with  all  its  relations,  were  distinctly  contem- 
plated by  the  party.  When  one  has  made  a  promise  and  then 
excepted  from  its  extent  what  the  words  might  naturaUy  have 
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conveyed  it  is  evident  that  he  was  aware  of  the  effect  of  his 
language,  and  took  from  its  comprehension  all  that  was  within 
his  intention  to  except.  It  would  not  have  escaped  the  notice 
of  the  contracting  parties  that  the  generality  of  the  expres- 
sions might  be  construed  to  embrace  cases  which  had  been 
determined  on  by  the  lords  commissioners  of  appeal,  and  in 
making  the  restriction  it  is  hardly  possible  to  conceive  that 
they  should  not  have  added  after  the  words  <  wilful  omission  of 
the  claimant,'  ^  nor  to  cases  where  the  high  court  of  appeals  of 
his  Britannic  Majesty  should  have  decreed  the  capture  to  have 
been  legal  and  regular,'  if  such  had  been  their  intention. 

"Hence  it  appears,  from  the  fair  import  of  the  general  and 
positive  words  of  the  article,  that  this  case  is  within  the  de- 
scription of  cases  submitted  to  the  judgment  of  the  board,  and 
this  construction  is  especially  confirmed  inasmuch  as  a  restric- 
tive clause  is  imposed  on  the  generality  of  the  description, 
and  no  exception  made  to  cases  decided  by  the  lords  commis- 
sioners of  appeaL  It  can  not  be  forgotten  that  this  indiscrim- 
inate capture  of  all  vessels  belonging  to  citizens  of  the  United 
States,  bound  to  or  from  certain  foreign  ports,  was  an  impor- 
tant ground  of  complaint  by  the  American  Government  against 
that  of  Great  Britain.  Neither  can  it  be  forgotten  that  the 
United  States  did  not  accede  that  the  orders  which  authorized 
these  captures  were  conformable  to  the  law  of  nations.  It 
appears  to  be  the  design  of  the  parties  to  waive  all  contention 
on  this  subject  and,  professing  in  the  preamble  to  the  treaty 
to  terminate  their  differences  in  such  a  manner  as,  without 
reference  to  the  merits  of  their  respective  complaints  and  pre- 
tensions, may  be  the  best  calculated  to  produce  mutual  satis- 
faction and  good  understanding,  they  agreed  to  this  among 
other  articles. 

"  If  the  merits  of  the  complaints  of  the  citizens  of  the  United 
States  are  not  to  be  examined  by  the  board,  and  this  is  cer- 
tainly the  effect  of  the  decree  of  the  high  court  of  appeals 
being  conclusive  and  binding  on  the  board,  this  article  does 
not  embrace,  in  the  manner  agreed  on  by  the  parties,  those 
differences  which  formed  a  principal  ground  of  complaint  on 
the  part  of  the  United  States. 

"There  is  no  valuable  distinction  between  the  high  court  of 
appeals  being  the  only  and  last  resort  for  compensation  by  the 
complainant  and  the  decree  of  the  same  court  being  neces- 
sarily conclusive  on  that  board  to  which  by  the  treaty  such 
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complainants  have  a  right  to  prefer  their  claims.  Under  the 
construction  contended  for  by  Mr.  Oostling  the  citizens  of  the 
United  States  gain  nothing  by  the  article;  they  are  in  the 
same  state  they  were  before,  and  enjoy  no  other  right  than 
what  all  neutrals  or  than  what  His  Majesty's  enemies  enjoy, 
yiz,  a  trial  in  the  first  instance  by  the  admiralty  courts  and  in 
the  last  resort  by  the  high  court  of  appeal. 

"Instead  of  terminating  this  difference  without  reference  to 
its  merits,  and  so  as  to  produce  mutual  satisfaction,  if  the 
decision  of  the  court  of  one,  on  the  merits  of  the  complaints  of 
the  other,  is  to  be  conclusive,  the  party  against  whom  this 
complaint  is  made  does  determine  for  both  on  the  weight  and 
merits  of  the  complaint  and  pretensions  of  the  party  complain- 
ing. The  conclusive  and  final  decision  by  one  on  the  complaints 
and  pretensions  of  the  other  is  certainly  not  terminating  the 
difference  in  the  manner  stated  by  the  parties  themselves  to 
be  their  intention. 

"The  complaints  of  the  subjects  of  his  Britannic  Majesty, 
which  occasioned  the  sixth  article,  were  undoubtedly  founded 
on  the  existence  of  judicial  decisions,  authorized  and  sanctioned 
by  legislative  acts  of  certain  States  of  the  United  States;  and 
compensation  is  to  be  made  to  the  complainants  by  a  board 
totally  independent  of  the  decision  of  any  other  court,  other- 
wise than  as  such  decision  may  be  produced  to  prove  the  very 
case  the  article  provides  for,  viz,  an  existing  reason  why  the 
party  can  not  obtain  compensation  in  the  ordinary  course  of 
judicial  proceedings.  Whatever  gtound  there  may  be  for  con- 
sidering the  decrees  of  the  supreme  court  of  one  nation,  pro- 
nouncing on  the  law  of  nations,  conclusive  on  all  as  to  the  law, 
there  is  in  the  nature  of  things,  and  in  the  practice  of  nations, 
as  strong  reason  for  considering  the  final  judgment  of  supreme 
courts  of  a  nation  conclusive' as  to  the  justice  and  equity  of  the 
demand  of  a  foreigner  on  a  nation  for  a  debt  growing  due  in 
that  country.  A  debt  is  contracted  under  the  sanction  of  the 
municipal  laws  of  a  state.  The  parties  enter  voluntarily  into 
the  contract,  knowing,  at  the  time  of  making  it,  that  the 
same  will  be  construed  by  the  courts  of  one  state,  and  that 
the  supreme  legislative  and  judicial  powers  of  that  state  will 
always  bind  and  control  all  property  therein  and  all  contracts 
to  be  performed  within  its  dominions.  In  the  case  of  a  capture 
at  sea,  the  property  and  persons  captured  are  carried  by  force 
into  the  country  and  jurisdiction  of  the  captor.    The  law  by 
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which  the  case  is  to  be  examined  and  decided  is  not  excln- 
sively  the  law  of  one  but  of  both  nations,  and  it  resolts  fix)m 
the  equality  of  independent  states  that  the  nation  whose  citi- 
zen is  constrained  within  the  jurisdiction  of  another  is  not 
under  any  moral  obligation  to  consider  the  sentence  pronounced 
against  its  citizens  conclusive  as  to  the  law  of  nations  if  contra- 
dictory to  thevr  own  judgment  aud  understanding  of  the  law. 

"  It  would  be  contrary  to  all  our  knowledge  of  the  grounds 
of  complaint  of  the  British  Grovernment  against  the  United 
States  to  say  that  the  decisions  of  the  courts  of  the  States 
should  be  binding  on  the  board  appointed  to  examine  them. 

<«  There  was,  to  say  the  least,  as  strong  reason  for  submit- 
ting these  claims  to  the  Supreme  Court  of  the  United  States 
as  for  considering  the  objection  of  Mr.  Gostling  valid,  and  the 
decision  of  a  case  between  the  captor  and  claimant  conclusive 
on  a  case  between  the  claimant  and  the  British  Government, 
who  are  the  parties  raised  by  this  article,  and  between  whom 
the  board  is  to  decide;  for  that  court  is  not  bound  by  the  leg- 
islative acts  of  the  several  States,  and,  so  far  as  it  has  expressed 
an  opinion  on  the  claims  of  the  British  subjects,  it  has  not  been 
adverse  to  them.  But  the  parties,  having  agreed  to  waive  all 
contest  about  the  fitness  and  right  of  the  impediments  that 
intervened  between  the  British  creditor  and  a  compensation 
for  his  loss,  agreed  also  to  submit  a  question  of  municipal  law, 
arising  within  the  jurisdiction  of  one  nation,  to  the  examina- 
tion and  judgment  of  either.  Considering  these  two  parties 
in  the  relation  they  bear  to  each  other,  from  the  nature  of  their 
differences,  from  their  declamtiou  of  the  manner  in  which  they 
should  be  terminated,  and  the  express  and  respective  surren- 
der by  each  of  all  right  to  determine  on  the  merits  of  the  com- 
plaints aud  pretensions  of  the  other,  it  is  manifest  to  my  mind 
that  it  was  their  intention  that  the  decision  of  the  high  court 
of  appeal,  between  the  captor  and  claimant,  should  not  bar 
the  claimant's  demand  against  the  crown,  and  that  those  of 
the  courts  of  America  should  not  be  binding  or  conclusive  on 
the  board  constituted  under  the  sixth  article.  A  construction 
that  makes  such  decision  conclusive  is  an  assumption,  on  the 
part  of  that  nation  who  makes  it,  of  a  right  to  judge  exclusively 
on  the  merits  of  the  complaints  and  pretensions  of  the  other, 
which  is  in  direct  contradiction  of  their  solemn  declaration.  It 
is  likewise  evident,  from  this  consideration  of  the  subject,  that 
the  article  would  be  incompetent  to  attain  the  declared  object  of 
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the  parties,  viz,  mutual  satisfactiou  and  good  understanding, 
if  such  a  construction  could  prevail  as  should  submit  the  merits 
of  the  most  important  complaints  and  pretensions  of  one  to  the 
exclusive  arbitrament  of  the  other.  The  authorities  relative  to 
the  taking  of  evidence,  and  the  rules  of  decision,  show  that  the 
commissioners  must  determine,  without  reference  to  the  decree 
of  the  high  court  of  appeal,  other  than  as  it  is  evidence  that 
the  party  had  sustained  a  loss,  and  that  such  circumstances  are 
attached  to  his  case  as  i>revent  the  obtaining  compensation  in 
the  ordinary  course  of  judicial  proceedings.  These  rules,  and 
a  consideration  of  the  parties  before  the  court  of  appeals,  and 
of  the  parties  before  this  board,  will  show  that  the  case  in  the 
two  tribunals  is  in  many  material  features  very  different. 

<<The  commissioners  are  bound  ^to  examine  all  such  persons 
as  shall  come  before  them,  and  to  receive  in  evidence,  according 
as  they  may  think  most  consistent  with  equity  and  justice,  all 
written  depositions  or  books,  papers,  copies,  or  extracts,  being 
duly  authenticated,  either  according  to  the  legal  forms  existing 
in  both  countries,  or  in  such  other  manner  as  they  shall  require.- 
If  the  decree  of  the  lords  commissioners  is  binding  on  this  board 
as  to  the  claim  of  the  party  on  His  Majesty's  government,  no 
room  exists  for  this  latitude  in  receiving  evidence  and  examin- 
ing witnesses.  A  simple  document  showing  the  decree  of  this 
court  is  all  that  is  necessary ;  the  examination  of  witnesses  and 
the  reception  of  books  and  papers,  taking  evidence  according 
to  the  legal  forms  existing  in  the  two  countries,  or  making 
rules  for  taking  such  evidence,  and  the  exercise  of  a  discretion 
in  prescribing  the  rules,  so  as  to  adapt  them  to  the  principles 
of  justice  and  equity,  is  totally  useless. 

"No  evidence  of  the  decisions  of  the  high  court  of  appeals 
can  be  derived  from  the  United  States  or  from  the  testimony 
of  witnesses.  Their  decrees  appear  by  copies  from  their  record, 
not  by  depositions  nor  by  the  parole  testimony  of  witnesses. 

"How  can  the  board  examine  and  decide  on  the  merits  of  the 
case  if  estopped  by  the  decrees  of  the  lords  commissioners! 
The  merits  of  the  case  do  not  appear  in  the  decree.  But  sup- 
posing the  case  and  the  grounds  of  the  sentence  to  be  displayed 
at  large  on  the  record.  If  we  are  obliged  to  conform  ourselves 
to  their  decision,  it  would  be  their,  not  our,  dexjision  on  the 
merits  of  the  case,  and  not  on  the  merits  of  the  case  before  us, 
but  of  a  case  between  different  parties,  viz,  between  the  cap- 
tor, who  has  right  under  the  instructions  of  the  King,  and  the 
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claimant,  who,  before  that  conrt,  coald  only  ask  for  justice 
under  the  strict  rules  of  the  law  of  nations,  and  for  a  compen- 
sation measured  by  regulations  which  are  designed  to  guard 
the  captor  from  suffering  injury  by  having  made  a  capture 
through  mistake,  or  having  x>ersisted  in  a  detention  through 
ignorance  or  misconstruction  of  the  orders  under  which  he 
acted,  or  by  the  illegal  condemnation  by  a  vice-admiralty  court. 

"  Whereas  the  case  before  the  board  is  essentially  different. 
Under  the  article  the  merits  of  the  complainant's  case  are  to 
be  examined  distinct  and  independent  of  any  claims  or  right 
of  the  captors.  His  case  may  contain  merit  which  entitles 
him  to  compensation  from  the  crown  in  the  judgment  of  the 
same  persons  who  might  very  justly  think  that,  considered  in 
relation  to  captor  and  claimant,  it  had  no  mei-its  to  relief  from 
the  captor.  A  rule  made  for  the  measure  of  compensation  to 
the  claimant  by  the  captor  may  be  perfectly  just  and  equitable 
when  examined  in  relation  to  the  rights  of  these  two  and  yet 
be  very  far  from  a  complete  compensation  for  the  loss  sus- 
tained by  the  claimant,  which  is  here  promised  by  the  crown. 

"To  what  purpose  are  the  law  of  nations,  equity,  and  jus- 
tice prescribed  to  the  commissioners  as  rqles  for  their  decision 
if  the  objection  is  valid  t  It  leaves  nothing  for  these  words  to 
operate  on. 

"The  sentence  of  a  court  condemning  or  restoring  proi)erty 
may  be  conformable  to  the  law  of  nations,  but  such  sentence, 
merely  pronouncing  condemnation  or  restoration  of  a  thing, 
can  in  no  sense  be  called  the  law  of  nations,  which  is  a  rule  of 
action.  There  is  no  usage,  either  in  technical  language  or 
common  parlance,  that  will  warrant  calling  the  sentence  of  a 
court  the  law  of  nations.  If,  then,  the  commissioners  are 
bound  to  conform  to  the  sentence  of  the  court  of  appeals  in 
the  case  of  the  captor  and  claimant,  they  can  not  examine  the 
complainant's  case  by  comparing  it  with  the  law.  They  are 
precluded  from  inquiring  whether,  according  to  this  rule,  the 
capture  was  illegal  and  irregular,  which  is  the  original  ground 
of  complaint,  and  the  cause  of  that  loss  which  the  British 
Government  undertakes  to  compensate  on  our  decision  that  it 
was  so. 

"  Thus  it  appears  that,  if  Mr.  Crostling's  objection  is  valid, 
the  board  is  estopped  from  taking  the  first  step  necessary  to 
the  performance  of  their  duty. 
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"The  same  remarks  apply  to  the  other  parts  of  the  duty 
imposed  by  this  article,  viz,  an  examination  whether  the  claim 
be  conformable  to  justice  and  equity. 

^'  To  assume  the  sentence  of  the  lords  as  conclusive  evi- 
dence against  the  claimant,  is  to  substitute  the  judgment  of 
others  as  to  what  is  equitable  and  just  for  our  own,  and  that  in 
a  case  between  parties  materially  different  and  not  having  the 
like  pretensions. 

"  In  considering  the  case  between  captor  and  claimant  the 
court  inquires  what  justice  demands  on  the  part  of  the  former 
as  well  as  the  latter,  and  complete  justice  to  the  claimant  may 
not  be  consistent  with  the  rights  of  the  captor,  though,  as  be- 
tween the  crown  and  the  claimant,  and  distinct  from  any  con- 
sideration of  the  captx)r,justice  may  require  that  compensation 
be  made  him.  When  the  case  is  examined  in  the  court  of  ap- 
peals equity  is  due  to  both  parties,  and,  while  the  same  court 
considers  what  equity  requires  for  the  claimant,  it  is  likewise 
bound  to  examine  what  equity  demands  for  the  captor.  Com- 
pensation may  be  <'quitably  due  to  the  complainant,  and  yet  it 
may  be  very  inequitable  that  the  captor  should  render  it — a 
capture  may  have  been  made  under  such  circumstances  as 
perfectly  to  justify  the  captor  in  the  court  of  his  nation.  The 
property  captured  may  have  been  condemned  in  a  vice-admi- 
ralty court  and  restored  by  a  decree  of  the  court  of  appeals. 
Now,  although  equity  requires  that  the  claimant  should  be 
compensated  for  the  loss  sustained  by  the  capture  and  deten- 
tion, yet  it  would  be  very  inequitable  to  compel  the  captor  to 
make  this  compensation,  when  the  detention  was  perfectly 
innocent  on  his  part.  Therefore  to  take  the  judgment  of  the 
court  of  appeals  as  conclusive  on  this  board,  would  be  to  apply 
what  was  a  true  measure  of  justice  and  equity  in  one  case  to  a 
case  differing  from  that  in  its  merit,  in  the  parties,  and  in  the 
rules  of  decision.  It  must  be  evident  that  although  such  a 
measure  may  be  justly  applicable  to  some  cases  of  both  de- 
scriptions, yet  its  application  to  others  would  produce  great 
injustice  and  be  highly  inequitable.  In  the  admiralty  courts 
the  captors  ground  themselves  on  the  instructions  and  author- 
ity of  His  Majesty,  and  have  a  right  to  demand  the  protection 
of  these,  and  to  claim  a  decision  on  their  capture  according 
to  such  instructions,  as  well  as  the  laws  of  nations.  Now, 
although  it  may  be  said  that  the  law  of  nations  is  bottomed 
on  equity,  yet,  from  the  parties  superadding  that  term  to  the 
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others,  it  is  evideut  they  meant  to  give  a  greater  latitude  to 
this  quality  than  could  be  applied  to  it  as  entering  into  the 
composition  and  ground  of  this  law. 

"A  vessel  captured  and  brought  in  for  adjudication  under 
the  orders  of  His  Majesty  may  be  restored  to  the  claimant  as 
not  being  liable  to  condemnation.  The  neutral,  if  he  has  done 
no  act  to  forfeit  his  right  to  a  compensation  for  the  loss  sus> 
tained  by  the  capture,  is  undoubtedly  entitled  to  his  costs, 
expenses,  etc.,  but  it  would  hardly  consist  with  the  respect  due 
to  His  Majesty's  sense  of  justice,  or  to  his  high  court  of 
appeals,  composed  of  the  same  persons  who  advised  to  the 
orders,  that  the  captor  should  suffer  any  injury  for  obedience 
to  them.  Yet,  if  the  objection  is  sound,  notwithstanding  the 
absolute  promise  of  c-ompeusatiou  for  all  loss  and  damage,  this 
board  could  not  award  it  to  the  claimant  and  the  promise  is 
rendered  null. 

"The  order  of  the  6th  November,  A.  D.  1793,  to  the  com- 
manders of  ships  of  war,  etc.,  is,  Hhat  they  shall  stop  and 
detain  all  ships  laden  with  goods,  the  produce  of  any  colony 
belonging  to  France,  or  carrying  provisions  or  other  supplies 
for  the  use  of  such  colony,  and  shall  bring  the  same  with  the 
cargoes  to  legal  adjudication  in  our  courts  of  admiralty.' 

"Without  considering  at  present  the  question  whether  a 
belligerent  can  justly  interfere  against  a  trade,  because  it  was 
not  practiced  in  time  of  peac*.e,  let  us  suppose  a  vessel  bound 
from  a  French  colony  laden  totally  with  such  articles  as  are 
the  fair  object  of  a  trade  authorized  by  ti'eaty  years  before  the 
present  war.  It  would  be  the  duty  of  the  commander  of  a 
British  ship  of  war  that  met  her  during  the  existence  of  this 
order  to  capture  and  send  her  into  the  port  of  his  sovereign, 
and  whatever  injury  naturally  resulted  from  this  act,  being 
the  consequence  of  this  order,  would  not  be  permitted  to  fall 
on  the  captor  in  His  Majesty's  courts.  It  is  not  less  evident 
that  the  claimant  would  be  entitled  to  compensation  for  the 
loss  he  sustained  by  the  capture,  according  to  justice,  equity, 
and  the  law  of  nations.  Yet,  if  the  objection  prevails,  the 
same  decree  that  protects  the  captor  would  be  a  complete  bar 
to  our  awarding  the  claimant  the  promised  compensation. 
Cases  of  almost  every  description  have  been  preferred;  the 
answer,  though  varying  in  some  points,  has  always  stated  the 
decrees  of  the  lords,  etc.,  to  be  final  and  conclusive;  and, 
indeed,  if  conclusive,  merely  as  their  decree  in  one  casei  I  can 
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perceive  no  good  reason  why  it  should  not  be  so  in  all.  Under 
sach  a  constraction  the  article  affords  no  benefit  not  enjoyed 
before,  or  that  could  not  be  enjoyed  as  well  without  it,  except 
in  a  class  of  cases  which  has  been  mentioned  as  sufficient 
for  the  article  to  operate  upon,  viz,  cases  of  insolvency  or 
absconding. 

*^  If  it  were  x>ossible,  consistent  with  any  just  construction 
of  the  terms  of  the  article,  though  in  my  opinion  it  is  not,  to 
confine  the  remedy  to  such  narrow  limits,  let  us  consider 
whether  it  would  comport  with  the  importance  of  its  provi- 
sious,  the  solemnity  of  the  occasion  that  produced  tbe  arrange- 
ment, or  to  the  nature  and  extent  of  the  complaint  it  was 
intended  to  redress. 

"  From  the  provisions  of  the  laws  of  England  relative  to  the 
security  of  property  captured,  the  obligation  on  the  courts  of 
original  jurisdiction  to  hold  tbe  same  until  satisfactory  stipu- 
lations are  made  for  abiding  the  final  orders  of  the  court  of 
appeal,  and  the  obligation  imposed  on  that  court  as  to  the 
measure  of  estimating  the  value  of  the  articles  to  be  restored, 
together  with  the  security  every  privateer  is  obliged  to  pro- 
vide before  a  commission  is  granted,  it  could  hardly  be  con- 
sidered an  object  of  sufficient  importance  in  the  minds  of  the 
contracting  parties  to  provide  a  remedy  of  any  sort  for  the 
very  few  cases  of  loss  that  might  happen  from  insolvency  or 
absconding.  The  length  of  time  necessarily  elapsing  before 
this  fact  could  be  ascertained,  in  the  ordinary  course  of  judi- 
cial proceedings,  is  a  strong  argument  that  these  evils  were 
scarcely  within  the  contemplation  of  the  parties,  more  espe- 
cially that  they  were  not  tbe  sole  objects  of  the  article.  No 
such  case  has  yet  been  brought  before  the  board,  and  it  is 
doubtful  whether,  from  the  course  of  the  process,  evidence  of 
such  fact  is  now  in  existence. 

"According  to  admiralty  proceedings  it  is  hardly  in  the 
nature  of  things  that  a  claim  founded  on  such  a  state  of  the 
captor,  taking  into  consideration  the  great  scene  of  captures, 
viz,  the  West  Indies,  could  be  produced  under  several  years 
from  the  present  time,  with  the  necessary  evidence  to  verify 
it,  and  more  than  seventeen  months  have  elapsed  since  the 
ratification;  and  if  unforeseen  delays  had  not  happened  in  the 
conveyance  of  the  treaty  to  the  United  States,  in  all  prob- 
ability the  first  term  of  time  for  receiving  complaints,  viz, 
eighteen  months,  would  on  this  day  have  been  completed.    The 
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making  provision  for  an  event,  the  knowledge  of  which  could 
not  probably  exist  till  aft^r  the  expiration  of  the  term  for 
which  the  provision  is  made,  is  charging  the  article  and  the 
contracting  parties  with  too  great  an  absurdity  to  be  admitted. 

"  If  the  intention  was  merely  to  provide  a  substitute  in  the 
person  to  pay,  this  board,  the  rules  of  evidence  and  of  decision 
are  unnecessary. 

"  The  official  returns,  on  the  process  issued  by  the  court  to 
compel  payment,  show  the  fact  of  insolvency  or  absconding; 
and  interest  on  the  amount  awarded  by  the  court,  until  day  of 
payment,  would  be  all  the  calculation  to  be  made,  and,  being 
the  mere  result  of  figures,  would  not  require  any  examination 
of  the  merits  of  the  case,  any  aid  from  the  law  of  nations,  jus 
tice,  or  equity,  nor  the  testimony  of  any  witnesses,  or  deposi- 
tions, books,  or  papers  from  the  United  States,  to  ascertain  the 
sum  to  be  paid  by  the  British  Government.  It  would  be 
affronting  the  two  nations  to  suppose  that  they  gravely  ap- 
pointed, by  their  supreme  authority,  four  men,  took  uncommon 
precaution  for  the  equitable  appointment  of  a  fifth,  gave  them 
a  latitude  of  discretion,  and  imposed  on  them  a  solemn  oath, 
to  do  that,  according  to  the  law  of  nations,  justice,  and  equity, 
which  might  be  as  well  done'  by  a  person  possessing  no  knowl- 
edge of  either,  and  which  the  simplest  arithmetician  might 
do  as  correctly  as  the  profoundest  lawyer  or  statesman  in 
Europe.  If  the  natural  import  of  the  words  describing  the 
cases  submitted  warrants  the  construction  I  have  given  to  the 
article;  if  this  construction  is  confirmed  by  the  declared  inten- 
tion of  the  parties,  and  by  an  avowed  equality  in  the  surrender 
made  by  both  of  an  exclusive  right  to  determine  on  the  merits 
of  their  respective  pretensions  and  complaints;  if  it  is  fairly 
deducible  from  the  rules,  by  which  the  board  is  to  regulate 
its  decisions  and  receive  evidence,  or  from  a  conviction  that 
the  words  of  the  article  could  have  nothing  of  sufficient  impor- 
tance to  operate  upon,  without  such  construction ;  or  if  it  is 
necessary  to  the  attainment  of  the  object  both  parties  profess 
to  have  in  view,  the  consequence  follows  that  such  construc- 
tion is  sound  and  just,  and  that  the  objection  to  the  board's 
proceeding  in  this  case  is  of  no  validity. 

"  It  is  likewise  stated,  as  an  objection  to  the  board's  enter- 
taining the  case,  ^  that  it  has  no  circumstances  belonging  to  it 
by  which  the  claimants  were  disabled  from  receiving  complete 
justice  in  the  ordinary  course  of  judicial  proceedings,' and  it 
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seems  to  be  the  opinion  of  one  gentleman  of  the  board  that 
the  claimants  have  not  shown  any  circumstances  belonging  to 
this  case,  on  accoant  of  which  adequate  compensation  could 
not  have  been  obtained  in  the  ordinary  course  of  judicial 
proceedings. 

"  The  article  says  that  whereas  complaints  have  been  made 
by  divers  merchants  and  others,  citizens  of  the  United  States, 
that  they  have  sustained  considerable  losses  and  damages, 
by  reason  of  irregular  and  illegal  captures,  etc.,  and  that 
from  various  circumstances  belonging  to  them  adequate  com- 
pensation can  not  now  be  actually  obtained,  had,  and  received, 
in  the  ordinary  course  of  judicial  i)roceedings,  it  is  agreed  that 
in  all  such  cases,  where  adequate  compensation  can  not,  for 
whatever  reason^  be  now  actually  had  and  received  in  the 
ordinary  course  of  justice,  full  and  complete  compensation 
for  the  same  will  be  made  by  the  British  Government  to  said 
complainant. 

"  It  will  be  readily  granted  that  there  can  be  no  stronger  or 
more  conclusive  reason  against  a  complainant's  obtaining  ade- 
quate compensation  for  the  loss  sustained  by  a  capture,  in  the 
ordinary  course  of  justice,  than  a  decree  by  the  high  court  of 
apt)eal  against  his  receiving  any  compensation;  and  if  the 
board  is  satisfied  that  he  has  sustained  loss  by  the  capture, 
and  that  the  capture  was  illegal  and  irregular,  it  would  be 
unjust  to  resist  the  strongest  evidence  the  nature  of  the  case 
admits,  of  his  incapacity  to  obtain  compensation  therefor  in 
the  ordinary  course  of  justice. 

"  It  is  not  easy  to  conceive  terms  of  greater  latitude  than 
those  here  used — for  whatever  reason;  and  they  appear  to  be 
adopted,  among  other  purposes,  to  exclude  any  inquiry  by  the 
board  as  to  what  was  the  particular  reason  why  the  party  could 
not  obtain  compensation  in  Tlis  Majesty's  Courts. 

"Delicacy  and  propriety  forbid  our  examining  or  even  in- 
quiring into  the  reasons  that  occasioned  the  judgment  of 
another  tribunal. 

"  The  grounds  on  which  judgment  was  rendered  can  not 
be  known  to  this  board;  no  part  of  the  doings  of  the  lords 
commissioners  of  appeal  appears  but  the  result  of  their  con- 
sideration, viz,  the  sentence.  It  is  true  the  King's  agent 
undertakes  to  say  what  were  the  grounds  of  the  decision  of 
the  lords  commissioners,  but  how  far  his  knowledge  or  memory 
can  serve  him  in  this  particular  is  not  for  me  to  judge.    It  is 
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sufficient  that  the  recital  of  what  he  supposes  to  be  the  ground 
of  a  decisiou  can  not  have  more  influence  on  the  board  than 
the  declarations  of  the  claimants,  which  are  to  be  relied  on  no 
further  than  they  are  verified  by  evidence, 

"  It  is  needless  for  us  to  inquire  what  were  the  particular 
circumstances  belonging  to  the  claimant's  case,  and  what  was 
the  particular  reason  which  induced  the  court  to  reject  his 
claim.  Because,  from  the  nature  of  the  process,  it  is  impossi- 
ble for  us  to  arrive  at  the  knowledge  of  such  circumstance,  or 
reason  with  any  degree  of  certainty,  and  because  the  article 
does  not  specify  any  description  of  circumstances  or  reasons, 
the  existence  of  which  is  necessary  to  bring  a  case  within  its 
provisions  5  and  there  can  be  no  evidence  more  complete  of  the 
existence  of  some  circumstances  in  the  complainant's  case,  and 
of  some  reasons  which  prevented  his  obtaining  adequate  com- 
pensation in  the  ordinary  course  of  judicial  proceedings,  than 
proof  of  his  having  attempted  to  obtain  it  through  every 
course,  and  met  a  decision  against  his  claim  in  the  last  resort 
of  judicial  process.  The  fact  of  his  being  unable  to  obtain 
compensation  after  having  sought  it  through  all  His  Maje-sty's 
courts  necessarily  involves  the  existence  of  some  circumstance, 
or  some  reason,  that  prevented  his  obtaining  adequate  com- 
pensation, and  unless  the  circumstances  or  reasons  were  mani- 
fest delay  or  negligence  or  willful  omission  of  the  claimant,  he 
is,  in  my  opinion,  entitled  to  the  decision  of  the  board. 

^^He  has  suff'ered  loss  and  damage  from  a  capture  under 
color  of  authority  from  His  Majesty.  That  capture,  he  says, 
was  illegal  and  irregular.  Our  first  inquiries  on  the  presenta- 
tion of  a  claim  are  the  time  of  capture,  the  quality  of  the  per- 
son capturing,  and  of  the  complainant,  the  legality  or  illegality 
of  the  capture.  If  these  conform  to  the  description  of  cases 
in  the  article,  it  is  a  case  in  which  the  British  Government 
promised  to  make  compensation,  if  it  can  not  be  otherwise  ob- 
tained, unless  the  loss  was  occasioned  by  his  own  willful  omis- 
sion and  neglect.  My  opinion  is  that  the  claimants  have  made 
out  a  case  thus  far  within  the  treaty,  and  of  their  not  being 
able  to  obtain  compensation  in  the  ordinary  course  of  judicial 
proceedings.  If,  then,  we  insist  on  their  proving  the  particular 
reason  why  they  could  not  obtain  compensation,  we  demand  of 
them  to  prove  that  which  they  have  no  means  of  procuring 
the  knowledge  of,  viz,  the  reason  that  influenced  the  high  court 
of  appeals  in  their  decision.    The  claimants  state  what  they 
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consider  fco  be  the  reasons  of  tbe  condemnations  of  both  courts, 
of  the  first  because  it  is  alleged  to  be  the  particular  reason  by 
the  court  itself,  and  of  the  court  of  appeals,  because  such  rea- 
sons were  urged  against  them  in  argument,  and  are  considered 
as  just  causes  of  condemnation. 

<^  The  King's  agent  says  these  were  not  the  reasons  that  influ- 
enced the  judgment  of  the  lords  commissioners,  but  that  the 
facts  alleged  in  the  memorial,  and  those  supported  by  the  affi- 
davits now  produced  on  the  part  of  the  complainants,  were 
fully  admitted  before  the  lords,  and  thatthe  judgment  of  their 
lordships  was  founded  on  the  legal  result  of  all  the  circum- 
stances, including  and  admitting  those  very  circumstances 
which  are  undertaken  to  be  proved  in  the  memorial. 

'^The  case,  then,  according  to  the  King's  counsel,  as  made 
out  before  the  high  court  of  appeals,  was  one  where  the  claim- 
ants and  owners  of  the  vessel  and  cargo  were  citizens  of  the 
United  States,  and  not  inhabitants  of  any  country  at  enmity 
with  Great  Britain,  and  the  voyage  perfectly  fair  and  legal, 
for  he  says  the  blockade  was  not  even  a  point  in  issue,  and  a 
trade  from  the  French  colonies  in  the  West  Indies  to  the 
United  States  by  the  Americans  has  been  determined  by  the 
same  court  to  be  legal. 

"It  is  evident  from  this  that  the  claimants'  and  the  King's 
agent  will  not  agree  on  the  reason,  and  if  the  statement  of  the 
latter  is  true,  it  would  not  be  an  easy,  if  possible,  task  for  the 
former  to  prove  in  any  court  what  was  the  particular  reason 
that  prevented  their  obtaining  compensation  in  the  ordinary 
course  of  judicial  process.  This  view  of  the  subject  satisfies 
my  mind  that  there  is  no  necessity  to  produce  evidence  of  the 
precise  circumstances  belonging  to  a  case  which  prevent  the 
complainants  firom  obtaining  compensation,  for  the  existence 
of  some  circumstance  is  proved  by  the  final  sentence  against 
the  claimants,  and  this  is  all  that  is  required.  In  this  partic- 
ular case  we  may  fairly  quote  the  decree  itself,  for  its  verbal 
conformity  to  the  article. 

"  In  the  sentence  their  lordships  say  that  under  all  the  spe- 
cial circumstan€€6  of  the  case  they  pronounce  against  the  appeal 
of  the  claimants.  By  the  most  severe  rules  of  criticism  this 
case,  then,  is  literally  within  the  article,  for  no  man  can  doubt 
that  the  terms,  ^  various  circumstances  belonging  to  the  cases  of 
the  complainants '  include  all  the  special  circumstances  of  any 
one  particular  case,  and  that  the  terms  for  whatever  reason 
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completely  embrace  the  terms  special  circumstances^  or  special 
reason  as  applied  to  any  one  case.  It  would  seem  as  if  th^e 
words  were  adopted  puri)osely  to  mark  this  case  as,  in  the 
opinion  of  the  lords,  within  the  provisions  of  the  treaty. 
They  do  not  say  that  vessel  and  cargo  shall  be  decreed  to  the 
captors,  because  the  property  of  the  subjects  of  France,  or  be- 
cause in  a  trade  inconsistent  with  a  neutral  character,  and  they 
do  not,  as  is  frequently  the  manner,  merely  affirm  or  reverse  the 
decree  below,  but  declare  that  their  sentence  is  founded  on  all 
the  fecial  circumstances  of  the  case^  which  words  are  tantamount 
to  those  in  the  article,  and  as  truly  within  its  letter,  as  well  as 
meaning,  as  if  it  had  been  said  on  account  of  various  circum- 
stances belonging  to  the  case.'' 

Gore,  commissioner,  case  of  the  Betsey,  Forlong,  master,  Article  VII., 
treaty  between  the  United  States  and  Great  Britain  of  November  19, 1794. 

<<  A  leading  feature  of  this  case  is  that  the 
Caaeof  the  "Betoey,''  sentence  of  condemnation  in  the  vice-admiralty 

of  ^*pinim"*^  of  Bermudas  has,  upon  the  appeal  of  the 
claimants,  been  affirmed  by  the  lords  commis- 
sioners of  appeal,  the  supreme  judicature  in  the  kingdom  in 
matters  of  prize. 

^^In  consequence  a  question  has  occurred  npon  the  showing 
of  the  agent  of  the  crown,  *  Whether  the  board  is  bound  and 
concluded  by  that  affirmance  so  as  to  be  prevented  (as  be- 
tween the  claimants  and  His  Majesty's  government)  firom 
examining  into  and  relieving  against  the  capture  and  con- 
demnation, sanctioned  by  it  as  between  the  claimants  and  the 
captor,  upon  the  same  evidence  in  substance  submitted  to  the 
consideration  of  their  lordships.' 

<*The  agent's  objection  is  in  the  following  words: 

<<^That  the  captor  has  no  right  against  the  claimants  to 
found  a  condemnation,  but  as  a  grantee  of  the  crown  and  such 
as  the  crown  would  have  had  in  the  same  circumstances;  and 
that  therefore  this  is  a  case  between  the  same  parties,  and  upon 
the  same  facts  in  which  a  judgment  has  been  given  in  a  solemn 
decision  by  the  supreme  -court  ot  the  law  of  nations  in  this 
kingdom  which  other  authorities,  proceeding  by  the  same  law, 
are  bound  to  respect  and  confirm;  that  the  case  has  no  cir- 
cumstances belonging  to  it  by  which  the  claimants  were  dis- 
abled from  receiving  complete  justice  in  the  ordinary  course 
of  judicial  proceedings,  and  therefore  that  it  is  not  a  case  in 
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which  the  parties  are  entitied  to  relief  under  and  by  virtue  of 
the  provisions  of  the  treaty.' 

"  Upon  the  fullest  consideration  of  this  objection  I  have 
stated  it  to  be  my  opinion  ^  that  the  aflfirmance  of  the  condem- 
nation  by  the  lords  does  in  no  respect  bind  us  as  commission- 
ers under  the  seventh  article  of  the  treaty,  and  that  it  is  no 
further  material  to  our  inquiries,  in  the  execution  of  the  trust 
confided  to  us,  than  as  it  goes  to  prove  that  compensation  was 
unattainable  by  the  claimants  in  the  ordinary 'course  of  justice.' 

"It  has  been  explicitly  understood  that  the  opinion  I  have 
thus  delivered  is  in  precise  conformity  with  that  of  His  Maj- 
esty's government,  but  as  the  objection  to  which  it  is  opposed 
has  been  repeated  by  the  agent  on  every  occasion  that  has 
since  occurred,  notwithstanding  the  avowed  disapprobation  of 
its  principles  by  those  from  whom  his  authority  is  derived,  and 
as  one  of  the  board  has  not  only  sustained  the  objection  by 
his  ultimate  opinion,  but  recorded  the  reasons  which  have  in- 
duced him  to  do  so  in  the  nature  of  a  protest  against  the  de- 
cision of  the  majority,  I  feel  it  to  be  my  duty  to  reduce  to 
writing  and  to  tile  the  reflections  which  have  led  me  to  the 
foregoing  conclusion. 

"There  are  some  of  the  ageLt's  premises  which  I  shall  not 
employ  myself  in  contesting. 

"  He  who  alleges,  for  example,  that  the  crown  is  the  same 
party  with  the  master  or  owner  of  a  privateer y  to  whom  it  has 
granted  a  commission  of  reprisals,  can  expect  no  more  than 
that  his  allegation  should  be  merely  denied.  But,  even  if  the 
allegation  were  true,  there  is  certainly  more  novelty  than  cor- 
rectness in  the  argument  that  a  judgment  of  His  Majesty's 
own  court,  composed  of  the  members  of  his  own  council,  is 
the  more  especially  entitled  to  a  conclusive  quality  against 
neutral  nations  and  their  citizens  who  have  been  injured  by 
it  because  His  Majesty  was  himself  a  party  to  the  suit.  I  am 
very  far  from  being  disposed  to  insist  that  the  judgment  of 
the  lords  of  appeal  is  lens  to  be  respected  on  that  account;  but 
it  is  neither  indecorous  toward  that  high  court  nor  unreason- 
able in  itself  to  say  that  the  extetisive  binding  force,  now  for 
the  first  time  attributed  to  their  sentences,  could  not  be  rested 
on  a  foundation  so  little  calculated  to  support  it. 

In  order  to  ascertain  whether  the  sentence  of  the  lords  in 
this  case  (however  unjust  it  may  be)  is  conclusive  upon  this 
board  under  the  treaty ^  it  is  previously  to  be  inquired  whether 
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the  Ooyemment  of  the  Uuited  States,  independent  of  the 
treaty,  would  upon  the  application  of  the  claimants  for  redress 
against  the  capture  and  condemnation  confirmed  by  it,  by  way 
of  reprisals  or  otherwise,  be  bound  by  the  law  of  nations  to 
esteem  it  just,  although  upon  the  face  of  it  it  was  manifestly 
the  reverse. 

^^The  necessity  of  this  preliminary  inquiry  would  seem  to  be 
obvious  ^t  first  sight,  but  it  will  perhaps  be  more  apparent 
when  I  proceed -to  show  the  influence  which  its  tnie  result  is 
entitled  to  have  upon  the  construction  of  the  treaty. 

<^By  the  law  of  nations  universally  and  immemorially  re- 
ceived, the  legality  of  a  seizure  as  prize  is  to  be  determined  in 
the  courts  of  the  nation  to  which  the  captor  belongs,  judging 
according  to  that  law  and  to  the  treaties  (if  any)  subsisting 
between  the  states  of  the  captor  and  claimant.  (Answer  to 
Prussian  memorial.) 

^^The  nature  and  grounds  of  this  exclusive  prize  jurisdic- 
tion in  the  nation  of  the  captor,  and  the  legal  effects  flowing 
from  its  exercise,  are  so  clearly  detailed  by  Rutherforth,  in  his 
Institutes  of  Natural  Law,  that  I  will  here  quote  that  detail 
at  large  in  place  of  giving  my  own. 

"This  right  of  the  nation  of  the  captor  (says  Rutherforth,  2 
vol.,  p.  596)  is  founded  upon  another,  i,  e.  the  right  of  the  na- 
tion to  insi>ect  into  the  conduct  of  the  captors,  both  because 
they  are  members  of  the  state,  and  because  it  is  answerable 
to  all  other  states  for  what  they  do  in  wavj  and  what  they 
do  in  war  is  done  eitlier  under  its  general  or  under  its  special 
commission.  ^  The  captors,  therefore  (p.  597),  are  obliged,  upon 
account  of  the  jurisdiction  which  the  state  has  over  their  per- 
sons, to  bring  such  goods  or  ships  as  they  seize  on  the  main 
ocean  into  their  ports,  and  they  can  not  acquire  property  in 
them  till  the  state  has  determined  whether  they  were  lawfully 
taken  or  not.  This  right  which  their  own  state  has  to  deter- 
mine this  matter  is  so  far  an  exclusive  one  that  no  other  state 
can  claim  to  judge  of  their  behavior  till  it  has  been  thor- 
oughly examined  into  by  their  own,  both  because  no  other 
state  has  jurisdiction  over  their  person  and  likewise  because 
no  other  state  is  answerable  for  what  they  do.  But  the  state 
to  which  the  captors  belong,  whilst  it  is  thus  examining  into 
the  behavior  of  its  own  members  and  deciding  whether  the 
ships  or  goods  which  they  have  seized  upon  are  lawfully  taken 
or  not,  is  determining  a  controversy  between  its  own  members 
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and  the  foreigners  who  claim  the  ships  or  the  goods;  and  this 
controversy  did  not  arise  within  its  own  territory,  but  in  the 
main  ocean.  The  right,  therefore,  which  it  exercises  is  not 
civil  jurisdiction;  and  the  civil  law,  which  is  peculiar  to  its 
own  territory,  is  not  the  law  by  which  it  ought  to  proceed. 
Neither  the  place  where  the  controversy  arose  nor  the  parties 
who  are  concerned  in  it  are  subject  to  that  law.  The  only  law 
by  which  it  can  be  determined  is  the  law  of  nature  applied  to 
the  collective  bodies  of  civil  societies — that  is,  the  law  of  na- 
tions— unless,  indeed,  there  have  been  particular  treaties  made 
between-  the  two  states  to  which  the  captors  and  claimants 
belong,'  etc. 

"'This  right  of  the  state  to  which  the  captors  belong  (p. 
598)  exclusively  is  not  a  complete  jurisdiction.  The  captors^ 
who  are  its  members,  are  bound  to  submit  to  its  sentence, 
though  this  sentence  should  happen  to  be  erroneous,  because 
it  has  a  complete  jurisdiction  over  their  persons;  but  the  other 
parties  in  the  controversy,  as  they  are  members  of  another 
state,  are  only  bound  to  submit  to  its  sentence  as  far  as  this 
sentence  is  agreeable  to  the  late  of  nations  or  to  particular  treaties, 
because  it  has  no  Jurisdiction  over  them  in  respect  either  of 
their  persons  or  of  the  things  that  are  the  subjects  of  the  con- 
troversy. If  justice,  therefore,  is  not  done  them,  they  may  apply 
to  their  own  state  for  a  retnedy,  which  may  consistently  with  the 
law  of  nations  give  them  a  remedy  either  by  solemn  war  or  by  re- 
prisals. In  order  to  determine  when  their  right  to  apply  to 
their  own  state  begins,  we  must  inquire  when  the  exclusive 
right  of  the  other  state  to  judge  in  the  controversy  ends.  As 
this  exclusive  right  is  nothing  else  but  the  right  of  the  state 
to  which  the  captors  belong  to  examine  into  the  conduct  of  its 
own  members  before  it  becomes  ansicerable  for  what  they  have 
done,  such  exclusive  right  can  not  end  till  their  conduct  has 
been  thoroughly  examined.  Natural  equity  will  not  allow  that 
the  state  should  be  answerable  for  their  acts  till  those  acts 
are  examined  by  all  the  ways  which  the  state  has  appointed 
for  this  purpose.  Since,  therefore,  it  is  usual  in  maritime  coun- 
tries to  establish  not  only  inferior  courts  of  marine  to  judge 
what  is  and  what  is  not  lawiul  prize,  but  likewise  superior 
courts  of  review  to  which  the  parties  may  appeal  if  they  think 
themselves  aggrieved  by  the  inferior  courts,  the  subjects  of  a 
neutral  state  can  have  no  right  to  an  appeal  to  their  own 
state  for  a  remedy  against  an  erroneous  sentence  of  an  inferior 
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till  they  have  appealed  to  the  superior  court,  or  to  the  several 
superior  courts,  if  there  are  more  courts  of  this  sort  thau  one^ 
and  till  the  sentence  has  been  confirmed  in  all  of  them.'  ^Af- 
ter the  sentence  of  the  inferior  courts  has  been  thus  confirmed' 
^the  very  case  of  the  Betsey j  Furlong)  'the  foreign  claimants 
may  apply  to  their  own  state  for  a  remedy  if  they  think  them- 
selves aggrieved ;  but  the  laws  of  nations  will  not  entitle  tbem 
to  a  remedy  unless  they  have  been  actually  aggrieved;  and 
even  if  upon  their  own  report  they  appear  in  the  judgment  of 
their  own  state  to  have  been  actually  aggrieved,  yet  this  will 
not  justify  it  in  declaring  war  or  in  making  reprisals  immedi- 
ately. When  the  matter  is  carried  thus  far  the  two  states 
become  the  parties  in  the  controversy.  And  since  the  law  of 
nature,  whether  applied  to  individuals  or  civil  societies,  abhors 
the  use  of  force  till  force  becomes  necessary,  the  supreme  gov- 
ernors of  the  neutral  state,  before  they  proceed  to  solemn 
war  or  to  reprisals,  ought  to  apply  to  the  supreme  governors 
of  the  other  state  both  to  satisfy  themselves  that  they  have 
been  rightly  informed  and  also  to  try  whether  the  controversy 
can  not  be  adjusted  by  more  gentle  methods.' 

"From  the  foregoing  quotations  it  may  be  collected  that 
the  jurisdiction  of  the  court  of  the  capturing  nation  is  complete 
upon  the  point  of  property;  that  its  sentence  forecloses  all 
controversy  between  claimant  and  captor  and  those  claiming 
tinder  them^  and  that,  if  it  do  not  appear  unjust  on  the  £ace  of 
it,  it  suffices  to  terminate  forever  all  ordinary  judicial  inquiry 
upon  the  matter  of  it.  These  are  unquestionable  effects  of  a 
final  admiralty  sentence,  and  in  these  respects  it  is  unim- 
peachable. But  the  doctrine  involved  in  Mr.  Gosling's  objec- 
tion reaches  infinitely  further.  It  swells  an  incidental  juris- 
diction over  things  into  a  direct,  complete,  and  unqualified 
control  over  nations  and  their  citizens.  The  author  I  have 
just  quoted  proves  incontestably,  by  arguments  drawn  from 
the  nature  and  foundation  of  prize  cognizance,  that  this  doc 
trine  is  absurd  and  inadmissible;  that  neither  the  United 
States  nor  tlie  claimants  its  citizens  are  bound  to  take  for  just 
the  sentence  of  the  lords,  if  in  fact  it  is  not  so;  and  that  the 
affirmance  of  an  illegal  condemnation,  so  far  from  legitimating 
the  wrong  done  by  the  original  seizure  and  precluding  the 
neutral  from  seeking  reparation  for  it  against  the  British 
nation,  is  peculiarly  that  very  act  which  consummates  the 
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wrong  and  indisputably  perfects  the  neutral's  right  of  deraand- 
iug  that  reparation  through  the  medium  of  his  own  govern- 
ment. * 

^^  If  I  had  no  opinion  to  combat  but  that  of  the  agent  on  a 
point  so  extremely  plain,  I  would  content  myself  on  this  part 
of  the  subject  with  what  has  been  said.  But  the  agent's 
opinion  has  derived  countenance  from  a  source  too  respectable 
to  be  slighted,  and  I  will  therefore  bestow  some  further  con- 
sideration 01)  it. 

•'  It  results  from  the  equality  and  independence  of  nations 
that  the  jurisdiction  entrusted  to  one,  for  wise  and  equitable 
purposes,  by  the  law  which  is  common  to  all,  shall  not  be 
allowed  to  encroach  upon  the  rights  of  other  states,  or  (which 
is  the  same  thing)  those  of  their  citizens  or  subjects.  The 
municipal  law  of  every  well-regulated  community  in  which 
the  ends  of  social  union  and  the  moral  duties  arising  out  of  it 
are  understood  will  furnish  us  with  this  maxim,  ^sic  utere  tuo 
ut  alienum  non  IwdasJ 

"This  axiom,  although  incorporated  into  the  local  code  of 
many  countries,  belongs  to  and  forms  a  part  of  the  law  of 
nature;  and  if  such  is  the  rule  which  natural  as  well  as  civil 
law  prescribes  to  individuals  in  their  social  relations,  it  is  not 
to  be  conceived  that  the  law  of  nations,  which  considers  states 
as  so  many  individuals  upon  a  footing  of  relative  equality,  com- 
municates jurisdiction  to  any  without  annexing  a  condition 
to  the  grant  that  in  its  exercise  it  shall  not  trench  upon  the 
rights  of  any  other  member  of  the  great  society  of  nations. 

"  If  the  largest  possible  scope  be  given  to  the  jurisdiction  in 
question,  still  it  is  a  jurisdiction  which  must  be  rightfully  used 
by  the  state  that  claims  it.  The  law  of  nations  can  not  be 
supposed  to  give  to  one  state  the  right  of  invading  under  judi- 
cial forms  the  property  of  another.  Tlie  power  it  gives  is  that 
of  examining  and  justly  deciding  (directly)  upon  the  conduct 
of  its  own  members,  and  (incidentally)  u]>oii  the  rights  of  neu- 
trals in  matters  of  prize;  but  it  would  be  a  libel  ui>on  the  law 
of  nations  to  say  that  a  decision  contrary  to  justice  against 
those  who  are  equal  to  and  independent  of  the  court  pronoun- 
cing it,  is  warranted  by  any  jurisdiction  known  to  that  law. 
Such  a  decision,  it  may  be  confidently  urged,  has  and  can  have 
nothing  but  physical  power  to  sustain  it.  However  it  may  be 
pronounced  under  color  of  an  existing  authority,  it  can  never 
be  by  virtue  of  it. 
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**  The  law  of  nations,  which  is  a  system  of  moral  equity  ap- 
plied to  civil  societies,  respects  aud  is  calculated  to  shield  from 
infringement  the  rights  of  all  without  preference  to  any.  If  it 
recognizes  and  protects  the  right  of  a  belligerent  to  determinfe 
the  question  of  prize  or  no  prize,  according  to  the  rules  it  has 
ordained,  it  also  acknowledges  and  protects  the  right  of  a 
neutral  to  his  merchandise  and  vessels  not  confiscable  by  those 
rules.  And  if  the  former  right  is  abused  or  exceeded  (from 
error  or  design)  to  the  manifest  violation  of  the  latter,  that  law 
which  has  both  equally  under  its  protection  will  vindicate  the 
right  so  violated  by  entitling  the  party  injured  to  redress. 

^'  The  most  strenuous  advocate  for  the  omnipotence  of  prize 
jurisdiction  would  hardly  venture  to  advance  so  bold  an  absurd- 
ity as  that  the  law  of  nations  confers  an  unlimited  discretion 
upon  those  who  act  under  it.  On  the  contrary,  it  is  universally 
agreed  (vid.  Lee  on  Captures,  238;  answer  to  Prussian  memo- 
rial; Ruth,  ut  supray  etc.,)  that  the  use  of  the  jurisdiction  is 
regulated  and  bounded  by  the  law  which  grants  it.  Who  does 
not  see,  then,  that  if  it  is  used  contrary  to  those  regulations  or 
stretched  beyond  those  limits  such  use  is  wrongful  in  re8i>ect 
of  the  neutral  nation,  and  its  citizens  affected  by  its  operation  f 
And  if  it  be  wrongful^  how  can  it  be  maintained  that  the  neu- 
tral nation  and  its  injured  citizens  are  remedy  less  f  But  if 
admiralty  decress  are  to  carry  along  with  them  incontrovert- 
ible evidence  of  their  own  legality — if  they  are  to  be  sheltered 
by  a  veil  of  imaginary  sanctity  from  all  scrutiny  or  examination 
into  their  merits,  and  if  they  are  to  pass  upon  the  world  for 
just,  although  palpably  oppressive,  it  is  in  vain  that  the  law  of 
nations  has  circumscribed  prize  cognizance  and  laid  down  rules 
of  conduct  to  tliose  to  whom  it  is  committed.  No  sophistry 
can  establish  this  position  that  although  a  flagrant  wrong  has 
been  done  by  one  nation  to  another,  under  the  pretext  of  the 
law  of  nations,  that  very  law  prohibits  retribution,  or  that  an 
injurious  act  becomes  to  all  eflfectual  purposes  a  lawful  one  for 
no  other  reason  but  because  it  has  been  done. 

'^The  only  ground  upon  which  admiralty  jurisdiction  ever 
has  been  or  ever  can  be  rested  shows  that  a  sentence  under  it 
is  not  to  be  conclusively  taken  to  be  legal.  A  belligerent  has 
this  jurisdiction  for  its  own  safety— &6<jaw«e  it  is  ansxcerahle  to 
to  other  nations  for  the  conda^t  of  its  captors.  It  is  allowed 
exclusive  cognizance  of  the  capture  for  the  purpose  of  ascer- 
taining whether  it  will  confirm  it  and  thus  complete  its  own 


Digitized  by  VjOOQ  IC 


DENIAL   OF   JUSTICE.  3187 

responsibility,  or  give  to  the  claimants  adequate  redress 
against  the  captor  and  thus  exonerate  itself.  Until  it  has 
made  this  ascertainment  (provided  it  is  not  delayed)  the  neu- 
tral has  not  in  general^  any  cause  of  complaint  against  the 
belligerent  nation.  The  national  liability  is  suspended  while 
the  subject  is  regularly  sub  judice  between  captor  and  claim- 
ant, because  it  is  yet  undecided  whether  the  state  will  adopt 
the  injury  and  convert  it  from  a  private  to  a  public  one.  The 
judgment  of  its  prize  court  in  the  last  resort,  in  general,  per- 
fects or  destroys  that  liability.  If  it  grants  adequate  redress 
there  is  nothing  to  be  answerable  for,  but  if  instead  of  doing 
so  it  completes  the  original  injury  by  rendering  it  irreparable 
by  any  ordinary  means,  the  national  responsibility  is  obviously 
perfect.  The  injury  becomes  its  own,  and  the  neutral,  from 
being  compelled  to  ask  redress  against  the  captor  is  now 
authorized  to  ask  it  against  his  nation^  which  has  sheltered 
him  from  his  just  demands.* 

'*  Grotius,  B.  3,  ch.  2,  sect.  5  (treating  of  reprisals),  states 
expressly  that  a  judicial  sentence  plainly  against  right  to  the 
prejudice  of  a  foreigner  entitles  his  nation  to  obtain  reparation 
by  reprisals,  ^for  the  authority  of  the  judge  is  not  of  the  same 
force  against  strangers  as  subjects,^  *Here  is  the  difference; 
subjects  are  bound  up  by  the  sentence  of  the  judge  though  it 
be  unjust,  so  that  they  can  not  oppose  the  execution  of  it  law- 
fully, nor  by  force  recover  their  own  right,  for  the  efficacy  of 
that  power  under  which  they  live.  But  strangers  have  a 
coercive  power  (i.  e.,  reprisals  of  which  the  author  is  treating), 
thongh  it  be  not  lawful  to  use  it  whilst  they  may  recover  their 
right  in  a  judicial  ic  ay  J 

"  So  that  Grotius  agrees  with  Eutherforth  that  the  nation  of 
the  captor  is  so  far  from  being  discharged  of  its  resposibility  for 
a  wrong  committed  by  him  by  means  of  a  definitive  decree  of  its 
prize  tribunal  denying  justice  to  the  neutral  claimant,  that  this 
very  circumstance  consummates  that  responsibility;  and  he 
opposes  himself  unequivocally  to  the  novel  doctrine  that  the 
courts  of  marine  of  this  or  any  other  country  can  bind  strangers 
,  to  receive  their  sentences  as  indisputably  legal  when  they  are 
in  truth  otherwise. 


'  ''I  say  in  general,  because  there  may  be  cases  where  the  nation  may  be 
answerable  immediately,  or  at  least  before  the  cause  has  gone  through 
every  possible  stage,  as  where  the  capture  is  under  the  special  orders  of 
the  state,  etc.'' 

«  Vid.  Grotius,  Ub.  2,  ch.  21,  sect.  1, 2, 3,  and  Ruth.  Inst.  Natl.  Law,  p.  515. 
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<^  The  same  principles  will  be  found  in  Lee  on  Captures  (treat- 
ing of  reprisals)  and  in  Yattel  on  the  same  subject. 

"It  is  doubtless  true  that  the  law  of  nations  prescribes  to 
states  reciprocal  respect  for  the  maritime  jurisdictions  of  each 
other,  and  for  the  sentences  flowing  from  them.  It  is  neces- 
sary to  their  repose  that  they  should  not  encourage  or  act 
upon  captious  complaints  against  such  sentences.  But  there 
is  no  law,  nor  can  a  shadow  of  authority  be  produced  to  prove 
that  there  is,  which  prescribes  to  states  implict  submission  to 
them  when  well-grounded  complaints  are  made  against  them; 
on  the  contrary,  it  is,  under  such  circumstances,  the  duty  of 
the  state  whose  citizens  are  oppressed  to  seek  reparation  for 
the  damages  produced  by  them.  It  is  self-evident  that  a  bd- 
ligerent  has  not  by  the  law  of  nations  the  power  of  adjudging 
away  the  property  of  neutrals  not  liable  to  condemnation.  But 
a  belligerent  has  this  colossal  power  in  its  utmost  size  if  the 
decrees  of  its  prize  courts  are  in  every  view  to  be  irrefragable 
testimony  of  their  justice.  How  is  the  want  of  right  to  pass 
a  decree  by  which  a  neutral  has  been  injured  to  be  established 
if  that  very  decree  is  admitted  to  prove  undeniably  that  the 
right  existed?  Howls  oppression  to  be  shown  or  redressed 
if  that  which  constitutes  its  essence  and  gives  to  it  its  charac- 
ter and  quality  is  precisely  that  which  legitimates  and  shidds 
it  from  investigation?  A  final  unjust  judgment  against  a  neu- 
tral, says  the  law  of  nations,  is  a  good  ground  for  reprisals 
because  no  other  mode  of  compensation  is  left.  But  Mr.  Gos- 
ling informs  us  that  this  ground  of  reprisals  is  annihilated  in 
the  moment  of  its  birth,  for  that  as  soon  as  the  unjust  judg- 
ment is  passed  the  law  of  nations  presumes  that  it  is  a  lawful 
judgment  and  forbids  all  the  world  to  doubt  or  question  it. 

"It  is  obvious  that  between  independent  states,  none  of 
which  can  have  authority  over  the  others,  one  can  not  assume 
to  itself  an  exclusive  power  of  interpreting  the  law  of  nations 
to  the  prejudice  of  the  rest.  So  long  as  the  interpretation  put 
upon  that  law  is  a  proper  one,  and  works  no  injury  to  any 
other  state  or  its  citizens,  all  are  under  a  moral  obligation  to 
acquiesce  in  it,  because  all  are  bound  by  the  rule  itself;  but 
surely,  if  the  rule  is  misconceived,  or  if  rules  unknown  to  the 
law  of  nations  are  attempted  to  be  introduced  by  one  nation  to 
the  detriment  of  another,  the  indei>endence  of  nations  is  a  term 
without  a  meaning  if  this  is  to  be  submitted  to. 

"  To  administer  the  law  of  nations  is  the  acknowledged  prov- 
ince of  a  prize  court,  and  while  acting  within  this  province 
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(which  can  only  appear  from  its  decrees)  none  are  authorized 
to  complain  of  it;  bufr  when  it  occupies  itself  in  administering 
some  other  law,  by  which  the  society  of  natious  is  not  bound, 
it  is  out  of  its  province  and  has  no  claim  to  the  acquiescencje 
of  those  whom  its  sentence  may  prejudice.  If  it  be  true  that 
the  definitive  decree  of  a  prize  court,  though  contrary  to  the  law 
of  nations,  binds  the  nation  of  the  claimant  to  admit  the  propri- 
ety of  its  principles  as  well  as  forecloses  judicial  controversy, 
the  court  so  decreeing  has  legislated  pro  hoc  vice^  not  adjudged; 
for  the  decree  introduces  a  new  law  for  the  case  and  does  not 
execute  that  which  already  exists.  What  more  can  be  said  of 
a  law  than  that  it  has  a  title  to  implicit  submission  and  creates 
the  rules  which  it  enforces?  That  a  prize  court,  whether 
inferior  or  superior,  of  any  one  nation  has  this  extravagant 
authority  of  legislating  in  the  shape  of  admiralty  sentences, 
as  opportunities  occur,  so  as  to  bind  the  independent  nations 
of  the  universe,  is  a  proposition  so  monstrous  that  to  be 
rejected  it  needs  only  to  be  stated. 

"  One  of  Grotius's  commentators,  speaking  of  his  idea  of  a 
positive  law  of  ufitions,  remarks  Hhat  the  want  of  a  voluntary 
union  amongst  the  several  nations  of  the  world  is  the  reason 
why  there  is  in  this  great  society  wo  legislative  power. ^  (2  Ruth. 
463.) 

"  He  was  not  aware  of  the  boundless  effect  of  admiralty 
sentences,  or,  instead  of  being  able  to  find  no  legislative 
authority  among  nations,  he  would  have  discovered  it  to  reside 
in  every  superior  prize  court  in  Europe  under  the  semblance 
of  judiciary  power.  In  sflort,  Mr.  Gosling's  position  turns 
upon  a  total  misconception  of  the  true  principle  applicable 
to  this  question.  The  definitive  sentence  of  an  admiralty 
court  is  conclusive  upon  the  subject  of  it  so  as  to  justify  the 
captor,  establish  his  property,  and  divest  that  of  the  claim- 
ant. In  reference  to  ordinary  judicatures  the  matter  of  such  a 
sentence  can  never  be  drawn  ad  aliud  examen.  But  while  in 
this  view  it  operates  conclusively  by  the  common  consent  of. 
mankind  and  from  the  nature  of  the  thing,  it  leaves  open,  or 
rather  begets,  the  question  of  injury  and  claim  to  compensa- 
tion as  between  the  nations  of  captor  and  claimant.  The 
final  quality  of  the  sentence  in  one  respect  is  the  best  reason 
why  it  should  not  be  so  in  the  other.  It  is  by  that  final  quality 
that  the  claimant's  hopes  of  ordinary  retribution  are  destroyed ; 
it  is  that  final  quality  which  protects  the  captor  from  the  just 
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demands  of  the  claimant,  and  it  is  that  which  completely 
transfers  the  original  wrong  from  the  captor  to  his  goyemment, 
who,  by  sheltering  him  through  the  instrumentality  of  an 
unquestionable  judgment  from  all  individual  responsibility, 
takes  his  act  upon  itself  and  shows  its  intention  of  standing 
the  consequences.  Can  it  be  imagined  that  the  belligerent  is 
relieved  from  its  liability  for  the  irregular  beha\ior  of  its 
commissioned  cruisers  because  it  has  done  that  which  ren- 
ders this  liability  the  only  instrumeut  of  reparation!  Can  it 
be  believed  that  it  exonerates  itself  from  the  obligation  to 
repair  eventually  the  wrong  sustained  by  a  neutral  from  its 
fleets  and  privateers  merely  by  refusing  to  compel  compensa- 
tion from  the  wrongdoers?  Among  all  the  principles  ever 
attempted  to  be  established  in  former  times  to  the  ruin  of 
neutral  commerce  and  the  introduction  of  lawless  plunder 
upon  the  ocean  none  can  be  selected  that  equals  this.  If  once 
it  shall  be  admitted  that  an  admiralty  sentence  must  be 
received  as  just,  however  it  may  be  in  fact,  there  is  no  species 
of  depredation  to  which  neutrals  may  not  be  subjected. 

^'  The  memoires  of  France  and  the  placarts  of  Holland  may 
be  revived  and  executed  in  their  utmost  rigor  without  danger 
of  reprisals,  since,  if  confirmed  by  admiralty  sentences,  their 
effects  are  not  to  be  murmured  against!  Constructive  block- 
ades may  be  set  up  without  limit,  for  admiralty  sentences  can 
legalize  them !  I  do  not  mean  to  intimate  that  such  would  be 
the  conduct  of  this  or  any  other  government  in  particular.  It 
is  enough  that  such  may  be  (although  we  know  that  such  has 
been)  the  conduct  of  maritime  states,  and  I  am  at  liberty  to 
argue  against  a  principle  from  its  possible  pernicious  conse- 
quences. 

"  Heretofore  it  has  been  supposed  that  this  sort  of  conduct 
found  its  only  warrant  in  physical  power,  but  the  new  principle 
that  admiralty  sentences  can  justify  everything  by  an  ex  post 
facto  purification  will,  if  it  shall  be  adopted,  place  it  upon  the 
basis  of  moral  rights  or,  in  other  words,  it  is  a  contrivance  to 
make  the  law  of  nations  uphold  and  justify  the  violation  of  it* 
own  rules. 

"  The  law  of  nations  is  differently  understood  in  different 
countries.  In  most  countries  the  instructions  of  the  sovereign 
are  held  to  be  the  law  of  its  admiralties  without  reference  to 
their  coincidence  with  the  law  of  nations.  War  has,  in  general, 
produced  such  instructions,  and  they  have  not  always  been 
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conformable  to  the  only  law  by  which  prize  courts  ought  to 
determine.  A  neutral  nation,  however,  has  a  perfect  right  to 
have  the  claims  of  its  citizens  in  matters  of  prize  decided  ac- 
cording to  the  law  of  nations,  let  the  instructions  of  the  bel- 
ligerent government  be  what  they  may.  (Answer  to  Prussian 
memorial,  etc.)  But  this  right  never  has  been  and  never  will 
be  regarded  by  maritime  jurisdictions,  whatever  we  may  be  told 
to  the  contrary.  It  ,follow8  that  the  rights  of  neutrals  are 
often  sacrificed;  but,  being  sacrificed  by  admiralty  sentences, 
acting  upon  the  instructions  of  the  government,  there  can  be  no 
remedy  for  the  neutrals  if  these  sentences,  though  notoriously 
founded  on  instructions  at  variance  with  the  law  of  nations,  are 
to  be  conclusively  presumed  to  be  in  exact  conformity  with  that 
law.  Thus,  although  the  instructions  were  unlawful  and  the 
seizure  under  them  equally  so,  although  the  condemnation  was 
evidently  unjust  and  the  affirmance  in  the  last  resort  (of  course) 
no  better,  although  by  this  illegal  series  the  neutral  was  op- 
pressed and  the  rights  of  his  nation  violated  in  his  own,  the 
affirmance  in  the  last  resort,  by  a  retrospection  peculiarly 
operative,  sanctioned  the  whole  transaction,  thus  beginning, 
progressing,  and  ending  in  wrong;  and  by  accumulating  one 
injury  upon  several  others,  left  no  injury  remaining. 

"Without  going  into  further  detail  on  this  part  of  the  sub- 
ject (upon  which  I  have  already  said  niore  than  I  believe  to  be 
necessary),  it  may,  I  think,  be  safely  concluded  that  the  sen- 
tence of  the  lords  did  not  and  can  not  bind  tbe  neutral  claim- 
ants, or  their  nation,  to  deepi  it  just;  but  that,  on  the  contrary, 
if  in  truth  it  was  otherwise,  that  sentence  was  the  unequivocal 
perfection  of  the  original  injury  produced  by  the  irregular  or 
illegal  capture,  and  gave  to  the  claimants  and  their  nation  a 
complete  right  by  the  law  of  nations  to  seek  reparation  for  the 
loss  and  damage  resulting  from  such  capture  against  the  Gov- 
ernment of  Great  Britain. 

"  Independent  of  the  treaty  such  unquestionably  would  have 
been  the  law.  It  is  now  to  be  seen  how  far  the  establishment 
of  this  conclusion  is  entitled  to  influence  the  construction  of 
the  treaty  with  a  view  to  the  case  before  us. 

"  The  preamble  of  the  seventh  article  sets  forth  a  complaint 
on  the  part  of  divers  American  citizens  Hhat  during  the  course 
of  the  war  in  which  His  Majesty  was  then  engaged  they  had 
sustained  considerable  losses  and  damages  by  reason  of  irreg- 
ular or  illegal  captures  or  condemnations  of  their  vessels  and 
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other  property,  under  color  of  authority  or  commissions  from 
His  Majesty^  and  that  from  yarions  circumstances  belonging  to 
the  said  cases  adequate  compensation  for  the  said  losses  and 
damages  could  not  then  be  actually  obtained,  had,  and  received  by 
the  ordinary  course  of  judicial  proceedings,^ 

"  Such  were  the  grievances  existing  or  supposed  to  exist  at 
the  time  of  making  the  treaty  for  the  reparation  of  which  the 
British  Government  was  ultimately  answerable  by  the  law  of 
nations,  as  has  been  already  shown.  Upon  the  principles  above 
stated,  however,  it  is  apparent  that,  generally  si>eaking,  the 
responsibility  of  the  British  Government  to  the  American 
claimant  was  at  the  time  of  making  the  treaty  (even  supposing 
his  complaint  to  be  well  founded  in  regard  to  the  capture  or 
condemnation)  incomplete. 

<^It  did  not  then  appear  that  justice  was  unattainable  by  the 
claimant  against  the  captor  through  the  lords  of  appeal,  since 
at  that  time  the  lords  had  decided  nothing.  The  law  of  nations 
declares  that  before  the  neutral  shall  have  any  demand  against 
the  captor^s  government  he  shall  endeavor  to  obtain  redress 
against  the  captor  himself  by  all  the  judicial  means  in  his 
power.  At  the  time  of  making  the  treaty  such  endeavors  had 
not  been  used  by  the  American  claimants  to  the  extent  re- 
quired ;  for  the  most  forward  of  their  cases  were  still  subjudice. 
There  had  been  no  denial  of  right  (in  the  language  of  Grotius) 
by  the  lords  of  appeal.  The  sentences  of  the  inferior  courts 
had  not  (in  the  language  of  Kutherforth)  been  in  any  instance 
confirmed  or  in  any  shape  acted  upon  by  the  superior.  There 
had  not  even  been  an  unreasonable  delay  of  justice  against  the 
captor  It  follows  that  ]:he  American  Gk>vemment  was  not 
authorized  to  demand  from  the  British  Government  immediate 
and  unconditional  compensation  for  the  captures  or  condemna- 
tions of  which  its  citizens  complained,  since  (even  supposing 
them  to  be  irregular  or  illegal,  as  alleged)  it  was  yet  to  be  shown 
whether  the  claimants  could  or  could  not  procure  indemnijication 
against  the  captors  in  the  ordinary  course  of  justice,  and  this  could 
only  be  known  in  cases  where  there  were  responsible  captors 
by  the  direct  or  analogous  determination  of  the  lords  of  appeal. 
The  framers  of  the  treaty  were  to  adapt  their  stipulation  to  a 
state  of  things  which  had  not  yet  arrived,  but  which  it  sup- 
poses and  upon  which  it  was  to  operate.  They  were  to  adapt 
it,  in  a  word,  to  the  rights  of  the  one  party  and  the  eventual 
obligations  of  the  other.    They  do  not  provide,  therefore, '  that 
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for  the  losses  and  damages  arising  from  the  irregular  or  illegal 
captures  or  coudemnatious  complained  of  the  British  Govern- 
ment wiU  at  all  events  make  compensation/  but  they  provide 
as  follows:  ^That  in  all  such  cases  where  adeq%iate  compensation 
can  not^for  whatever  reason^  he  now  a^itually  obtained^  had^  and 
received  by  the  said  merchants  and  others  in  the  ordinary  course 
of  justice  iuU  and  complete  compensation  for  the  same  will  be 
made  by  the  British  Government  to  the  said  complainants.' 
The  treaty  was  made  before  events  had  paved  the  way  for  its 
immediate  effect.  It  takes  up  the  subject  of  national  redress 
by  anticipation.  It  states  the  ingredients  necessary  to  consti- 
tute a  valid  demand  under  it,  although  all  the  requisite  in- 
gredients did  not  and  could  not  then  exist.  It  imposes  it  upon 
the  claimants  as  a  duty  to  seek  redress  against  the  individual 
wrongdoer  by  all  competent  ordinary  means,  the  result  of 
which  could  not  then  be  foreseen;  and  it  is  upon  the  eventual 
failure  of  such  means  without  any  laches  on  his  part  that  it 
authorizes  him  to  seek  reparation  from  the  Government  of 
Great  Britain.  Such  a  provision,  if  I  comprehend  it  rightly, 
is  precisely  what  the  law  of  nations  would  dictate,  and  is 
framed  in  the  very  spirit  of  that  law.  The  eminent  negotiators 
who  adjusted  it  seem*  to  have  had  in  their  view  not  only  the 
substance,  but  the  words  of  what  is  said  by  Grotius  in  a  pas- 
sage before  cited,  that  the  neutral  has  no  claim  to  compensa- 
tion from  the  state  to  which  the  wrongdoer  belongs  *  whilst  he 
may  recover  his  rights  in  a  judicial  way.^ 

"  Those  who  place  a  different  interpretation  upon  the  article 
say  '  that  it  refers  to  cases  to  which  circumstances  belonged 
that  rendered  the  powers  of  the  Supreme  Court  of  this  country^ 
acting  according  to  its  ordinary  rules  incompetent  to  afford 
complete  compensation.^  * 

1  ''The  cases  admitted  to  come  within  this  interpretation  are,  as  far  as  I 
have  been  able  to  collect,  as  follows : 

''  In  cases  of  seizure  under  the  revoked  orders  of  conncil,  the  lords  have 
held  that  they  are  bound  upon  a  reversal  of  the  condemnation  to  consider 
the  captor  as  so  far  justified  by  them  as  to  be  excused  from  costs  aud 
damages.  In  such  cases,  therefore,  it  is  supposed  that  the  commissioners 
have,  with  a  view  to  those  costs  and  damages,  power  to  award  thorn 
against  the  British  Government. 

*' Where  restitution  is  decreed  after  a  sale,  the  lords  are  bound  by  the 
prize  act  to  give  no  more  than  the  net  proceeds;  and  if  these  proceeds  be 
short  of  {Ulequate  compenBalioUy  it  is  supposed  that  we  have  the  power  to 
award  the  deficiency  against  the  British  Government,  since  the  lords  were 
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<' So  far  as  this  construction  professes  to  stand  apon  the 
spirit  of  the  treaty,  or  to  execute  the  probable  views  of  the 
contracting  parties,  I  oppose  to  it  the  consideration  that  it 
stops  short  of  such  an  engagement  on  the  part  of  Great 
Britain  as  the  law  of  nations  would  prescribe.  That  law  does 
not  measure  the  responsibility  of  a  belligerent  for  illegal 
captures  as  prize  merely  by  the  powers  which  it  chooses  to 
vest  in  its  tribunals  or  the  checks  it  thinks  proper  to  impose 
upon  those  x>owers.  It  measures  it  also  by  the  legality  or 
illegality  of  their  decisions  compared  with  the  law  of  nations 
where  their  powers  are  confessedly  commensurate  with  the 
purposes  of  justice.  According  to  that  law,  as  I  have  shown 
above,  an  illegal  sentence  by  the  lords,  confirmatory  of  an 
illegal  capture  to  the  prejudice  of  a  neutral,  is  a  national  wrong 
for  which  the  British  Oovernment  is  to  make  amends.  In 
every  correct  idea  of  the  subject  the  act  of  the  court  is  the  act 
of  the  nation.  The  seizure  upon  which  it  operates  was  an  act 
for  which  the  state  was  accountable  in  default  of  judicial 
retribution.  The  judgment  of  the  lords  shuts  up  every  avenue 
to  such  retribution,  and  of  course  makes  the  nation  answer- 
able definitively  instead  of  removing  or  lessening  its  precedent 
liability. 

*'  The  revoked  orders  of  council,  under  which  many  American 
vessels  were  captured  contrary  to  the  law  of  nations,  and 
which  are  held  to  bind  the  lords  to  excuse  the  captor  from 
costs  and  damages,  or  the  act  of  Parliament  compelling  the 
lords  to  grant  only  the  net  proceeds  upon  a  decree  lov  restitu- 
tion, were  no  more  national  actSj  for  the  injurious  effects  of 
which  the  government  was  to  be  charged,  than  the  misuses  of 
its  prize  jurisdiction,  by  those  to  whom  it  has  intrusted  it,  in 
confirming  a  capture  which  the  law  of  nations  condemns.  The 
state  is  as  much  chargeable  for  the  infringement  of  neutral 
rights  by  the  council  in  its  judiciary  character ^  as  by  the  same 
council  in  its  executive  or  any  other  character.  It  can  only 
result  from  a  misconception  of  the  subject  that  we  should 


rendered  incompetent  by  an  act  of  Parliament  to  award  it  against  the 
captor. 

**  Where  the  captors  become  insolvent,  so  as  that  the  claimant  can  not 
procure  payment  uf  a  decree  of  restitution,  and  without  any  fault  on  his 
part,  we  are  supposed  to  have  jurisdiction. 

'*  Where  any  fact  other  than  the  claimant's  negligence  has  disabled  the 
lords  from  entertaining  an  appeal,  we  are  Rupposed  to  have  jurisdiction. 
I  have  not  heard  of  any  specific  oases  under  this  head." 
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attach  Dational  respoDsibility  to  the  latter,  and  yet  exempt 
the  former  from  all  obligations  to  recompense.  If  there  is  a 
national  authority  (and  it  is  admitted  that  there  is)  for  the 
exercise  of  which  a  state  is  answerable  to  foreign  powers  and 
their  members,  it  is  peculiarly  that  which  the  law  of  nations, 
and  not  civil  institutions,  has  communicated.  Territorial  juris- 
diction more  immediately  belongs  to  the  government  that 
claims  it.  It  is  more  absolute  and  exclusive,  because  it  is 
founded  upon  the  domain  of  the  society  within  which  it  is 
exerted  and  springs  from  their  common  will  and  theirs  only. 
But  prize  cognizance  has  its  basis  in  the  law  which  all  states 
have  an  equal  interest  in  and  to  which  all  are  parties.  Its 
objects  are  the  rights  of  all.  Its  essential  principle  the  equality 
of  all.  It  is  admitted  that  the  British  Government  is  respon- 
sible not  only  by  the  law  of  nations,  but  even  under  the  seventh 
article  of  the  treaty,  for  tlie  losses  sustained  by  the  citizens  of 
the  United  States  by  reason  of  an  act  of  the  British  Parlia- 
ment, which  makes  the  net  proceeds  in  prize  causes  the  meas- 
ure of  restitution,  even  after  the  rule  established  by  that  act 
has  been  judicially  sanctioned. 

'^If  there  is  any  difterence  between  the  power  of  legislation 
vested  in  the  Parliament  of  Great  Britain  and  the  judiciary 
power  vested  in  its  courts  of  prize,  with  a  view  to  plenitude 
or  exclusiveness,  we  can  be  at  no  loss  to  discover  on  which 
side  the  difference  lies.  Can  it  be  thought  that,  if  the  former 
power,  sovereign,  preeminent  and  completely  exclusive  as  it 
unquestionably  is,  can  not  justify  the  violation  of  neutral  rights, 
the  latter  deriving  its  existence  from  the  general  law  which 
belongs  to  civil  societies,  and  founded  upon  their  relative 
independence,  is  thus  omnipotent?  It  is  inconceivable  that 
while  the  British  nation  is  answerable  for  wrongs  produced  by 
the  acts  of  its  constitutional  legislature,  even  after  they  have 
received  the  sanction  of  admiralty  decrees,  the  acts  of  its 
prize  courts,  having  no  warrant  ih  any  law  whatsoever,  can  be 
lifted  above  the  reach  of  inquiry  or  exception.  And  here  it 
is  proper  to  notice  a  suggestion  which  we  have  heard  more 
than  once  deliberately  repeated,  that  it  is  highly  improbable 
that  Great  Britain  would  consent  that  the  decrees  of  its  high- 
est court  of  prize  should  be  brought  into  question.  Without 
stating  the  particular  manner  in  which  this  improbability  has 
been  inferred,  it  may  be  sufficient  to  observe  that  if  the  sug- 
gestion is  grounded  upon  any  supposed  right  on  the  part  of 
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Great  Britain  to  insist  on  the  conclusive  nature  of  each 
decrees,  we  have  already  seen  that,  however  sach  a  right  may 
be  supposed,  it  does  not  in  truth  exist.  If  it  be  rested  on  any 
other  ground,  it  may  be  answered  that  Great  Britain  has  con- 
sented to  submit  the  justice  of  one  of  its  highest  acts  of 
sovereignty  (an  act  of  Parliament)  to  our  determination,  and 
has  also  consented  to  subject  to  our  opinion  the  propriety  of  a 
rule  of  prize  cognizance  necessarily  flowing  from,  or  rather 
included  in,  an  order  of  His  Majesty  in  council  and  adopted 
in  practice  by  the  lords.  Can  there  be  any  sense  of  national 
pride  or  respect  for  national  jurisdiction  or  prerogative,  fairly 
attributable  to  a  great  nation,  which  will  allow  it  to  go  thus  far 
in  a  scheme  of  equitable  retribution  for  injuries  to  a  friendly 
power,  produced  in  the  heat  of  an  unprecedented  war,  and  yet 
induce  it  to  hold  up  the  sentences  of  its  maritime  tribunals  as 
defying  impeachment  and  to  exact  from  all  the  world  a  blind 
and  superstitious  faith  in  their  legality! 

"  Prom  the  foregoing  considerations  it  will  be  pretty  mani- 
fest that  (unless  the  words  of  the  treaty  necessarily  import  as 
much)  there  is  no  reason  to  believe  that  the  framers  of  that 
instrument  intended  to  bottom  the  liability  of  the  British  Gov- 
ernment in  regard  to  the  captures  and  condemnations  com- 
plained of  in  the  preamble  to  the  seventh  article,  upon  any 
specific  want  of  power  in  its  supreme  court  of  prize  to  grant 
complete  compensation,  but  on  the  contrary  that  it  ought  to  be 
presumed  (if  the  words  of  the  article  will  bear  us  out  in  it) 
that  they  intended  to  provide  for  and  effectuate  that  more 
extended  and  rational  responsibility  which  the  law  of  nations 
indicates. 

"  When  we  are  acquainted  with  the  measure  of  redress  which 
the  neutral  had  a  right  to  demand  and  the  belligerent  was  un- 
der every  obligation  to  assent  to,  it  does  not  seem  reasonable 
to  infer  that  the  treaty  was  meant  to  fail  of  giving  full  effect 
to  them.  An  interpretation  of  an  instrument  of  redress  be- 
tween nations,  which  can  not  be  referred  to  any  conceivable 
estimate  of  the  rights  of  the  party  seeking  or  the  moral  duties 
of  the  party  conceding  the  redress,  can  not  lay  claim  to  atten- 
tion upon  any  other  footing  than  that  it  arises  unavoidably 
from  the  positive  and  restrictive  language  of  the  stipulations. 
An  interpretation  of  such  an  instrument,  which  precisely  quad- 
rates with  the  reciprocal  rights  and  obligations  of  the  parties 
to  it,  is  such  an  one  as  must  be  received  and  will  be  received 
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by  the  common  seuse  of  maukind,  if  it  can  be  sustained  without 
violence  to  the  letter  of  the  contract. 

^<It  is  said  by  Butherforth  and  other  respectable  jurists 
<  that  even  where  words  are  capable  of  two  senses^  either  of 
which  will  produce  some  efifect,  you  shall  take  that  sense 
which  is  reasonable  and  consistant  with  that  law  which  ap- 
plies to  the  subject;'  and  again,  Hhat  where  nothing  appears 
to  the  contrary,  the  presumption  is  that  the  parties  meant  what 
they  ought  to  mean.'    (2  Euth.  Inst  Natl.  Law,  pp.  326, 327.) 

"It  is  in  this  view  that  I  have  supposed  it  to  be  important 
to  ascertain  by  a  preliminary  inquiry  that  neither  the  United 
States,  nor  the  claimants,  her  citizens,  were  bound  to  receive 
as  just  the  sentences  of  the  lords  unless  they  were  so  in  fact; 
that  such  sentences,  if  unjust,  instead  of  shaking  off  the  re- 
sponsibility of  the  British  nation  for  the  losses  and  damages 
resulting  from  illegal  captures  and  condemnations,  produced 
the  perfection  of  that  responsibility  and  gave  the  United 
States  an  indisputable  right  by  the  law  of  nations  to  require 
of  the  British  Government  in  behalf  of  its  citizens  adequate 
compensation  for  these  losses  and  damages.  It  will  now  follow 
that  even  if  the  words  of  the  seventh  article  will  admit  of 
two  constructions,  one  of  which  shall  be  agreeable  to  the  fore- 
going result,  and  the  other  to  the  opinion  of  the  agent,  it  is  our 
duty  to  adopt  the  former,  and  it  will  now  be  in  our  power  to 
estimate  more  accurately  the  import  of  every  efficient  term  in 
the  article.  • 

"The  tmth  is  that,  without  forcing  upon  the  language  of 
the  clause  a  meaning  not  to  be  found  in  it,  the  agent's  position 
can  not  be  countenanced  by  it,  while,  on  the  other  hand,  that 
construction  which  suits,  as  I  have  shown,  the  nature  of  the 
subject  regulated  by  the  article  is  such  as  the  language  of  it 
would  lead  us  to  adopt. 

"  Let  us  now  proceed  to  an  examination  of  the  letter  of  the 
article. 

"I  have  already  quoted  the  preamble,- from  which  it  appears 
that  the  allegation  recited  in  it  has  a  twofold  aspect:  1st,  that 
American  citizens  had  sustained  considerable  losses  and  dam- 
ages by  reason  of  irregular  or  illegal  captures  or  condemna- 
tions under  color,  etc.;  2d,  that  from  various  circumstances 
belonging  to  their  cases  adequate  compensation  could  not  then 
be  actually  obtained,  had,  and  received  by  the  ordinary  course 
of  judicial  proceediugs. 
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^^The  provision  itself  stipulates  'that  in  all  snch  cases, 
where  adequate  compensation  for  the  said  losses  and  damages 
can  not  for  whatever  reason  be  now  actually  obtained,  had,  and 
received  by  the  said  mercha/nis,  and  others,  in  the  ordinary  course 
of  justice,  full  and  complete  compensation  for  the  same  will  be 
made  by  the  British  Oovernment  to  the  safd  complainants,' 
with  a  proviso  that  the  stipulation  shall  not  extend  to  such 
losses  and  damages  as  have  been  occasioned  by  the  manifest 
delay  or  negligence  or  willful  omission  of  the  claimants. 

'<  Upon  language  so  clear  and  definite,  it  is  not  easy  to  make 
comments  with  any  view  to  further  perspicuity.  I  will  make 
the  attempt,  however.  We  are  to  have  jurisdiction,  if  it  shall 
appear  that  the  claimant  could  not,  at  the  time  of  making  the 
treaty,  for  any  reason  tchatsoever  (other  than  their  own  laches) 
actually  obtain,  have,  and  receive  adequate  compensation  in 
the  ordinary  course  of  justice.  The  claimants,  in  the  case 
before  the  board,  have  allege<l  and  proved  that  they  made  a 
complete  experiment  on  this  subject;  they  have  alleged  and 
proved  that  they  have  had  recourse  to  the  only  tribunal  com- 
petent to  give  them  any  redress  in  the  ordinary  conrse  of 
justice,  and  that  this  tribunal,  after  a  full  examination  of  their 
case,  has,  upon  the  special  circumstances  of  it,  absolutely  and 
conclusively  denied  them  any  compensation  whatsoever,  with- 
out any  delay,  negligence,  etc.,  on  the  part  of  the  claimants. 
Of  the  practicability  or  impracticability  of  obtaining  judicial 
redress  in  any  given  case,  one  would  think  that  no  evidence 
could  be  so  eminently  satisfactory  and  appropriate  as  the  re- 
sult of  a  fair  and  complete  attem])t  to  obtain  it,  in  the  only  pos- 
sible way  in  which  it  was  to  be  obtained,  if  attainable  at  all. 
It  is  not  pretended  on  this  occasion  that  the  attempt  was  de- 
fectively madcj  or  that  its  result  is  in  any  sort  ascribable  to  the 
laches  of  the  parties  making  it.  It  must  be  allowed  on  all 
hands,  then,  to  have  flowed ^rom  the  circumstances  belonging  to 
the  case  J  upon  which  the  lords  of  appeal  have  pronounced  a 
final  decision.  Indeed  the  decree  of  the  lords  expressly  says 
so;  we  have  not  heard  it  suggested  that  any  expedient  was 
open  to  the  claimants  by  which  they  could  have  produced  a 
diflferent  result,  or,  in  other  words,  by  which  they  could  have 
obtained  judicially  the  redress  to  which  they  say  they  are 
entitled;  and  it  is  certain  that  the  sentence  of  the  lords  has 
closed  the  subject  in  a  judical  view  forever.  If  the  claimants 
could  have  obtained  adequate  compensation  in  the  usual  course 
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of  justice,  it  is  natnrnl  to  ask,  How  does  it  happen  that  they 
have  not  obtained  it?  Have  tliey  not  made  every  practicable 
efifort  toward  that  end?  Nobody  denies  it.  Has  not  all  com- 
pensation been  definitively  refused  them,  upon  the  facts  attend- 
ing: their  complaintt  We  will  agree  to  this.  It  is,  of  course, 
sufficiently  proved  that  the  claimants  could  not  obtain  judicial 
retribution.  But  it  is  said  that  this  is  not  enough  to  gratify 
the  treaty.  I  will  at  present  take  for  granted,  however,  that 
it  gratifies  the  term  can  not,  and,  if  it  does,  it  will  be  difficult 
to  point  out  any  other  words  in  the  article  which  it  does  not 
gratify.  It  is  contended  that  it  must  appear  further  that  the 
claimants  could  not  obtain  adequate  compensation  on  account  of 
the  want  of  power  in  the  lords  of  appeal^  a^^ting  a4)Cording  to  their 
ordinary  ruleSy  to  afford  it.  Although  this  idea  is  obviously 
short  of  what  the  contracting  parties  ought  to  have  meant^  and 
can  not  be  reconciled  with  the  law  applicable  to  the  subject  of  the 
article^  yet  if  the  language  of  it  inevitably  pointed  to  so  inade- 
quate a  conception  of  its  views,  I  should  hold  it  to  be  my  duty 
to  adopt  it.  I  have  therefore  searched  in  the  article  for  the 
restrictive  specification  which  confines  the  impracticability  of 
obtaining  judicial  redress  to  that  sort  only  which  could  be 
referred  to  nothing  but  the  incompetency  of  the  powers  of  the 
lords  of  appeal.  Upon  examining  the  stipulations,  however, 
which  is  supposed  to  contain  this  specification,  or  something 
equivalent  to  it,  I  am  so  far  from  finding  it  that  I  discovered 
the  terms  actually  used  for  the  purpose  of  the  definition  it 
aims  at,  to  be  of  peculiarly  extensive  import,  so  wide  and  com- 
prehensive as  to  be  universal  and  unclogged  by  any  excep- 
tion whatsover  other  than  the  exception  of  the  manifest  delay ^ 
etc.j  of  the  claimants. 

"The  language  of  the  preamble  is  ^from  various  circum- 
stances belonging  to  the  said  cases;^  that  of  the  provision  itself 
is  ^for  whatever  reason.^ 

"If  the  term  ^various  circumstances^  can  be  supposed  to 
mean  no  more  than  circumstances  of  a  particular  description 
affecting  the  powers  of  the  lords j  or  if  the  term  'for  whatever 
reason^  can  be  lessened  down  so  as  to  mean  no  more  than /or 
a  reason  of  a  precise  and  peculiar  nature^  or  if  a  designation  of 
the  largest  i)ossible  range  evidently  inserted  to  reach  univer- 
sality can  be  converted  arbitrarily  into  a  designation  of  the 
most  circumscribed  and  limited  nature—then,  indeed,  it  may  be 
true  that  the  article  extends  only  to  cases  to  which  circumstances 
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Mongeii  tlukt  rendered  the  powers  of  the  Supreme  Court  of  this 
roMHtnfj  acting  according  to  its  ordinary  ruleSj  incompetent  to 
afford  complete  compensation, 

"The  slightest  >iew  of  the  article  will  serve  to  produce  con 
Tiction  that  this  selection  of  a  particular  class  of  circumstances 
or  reasons  to  the  exclusion  of  all  others  is  a  femcifhl  selection 
not  authorized  by  the  article  itself. 

"  The  article  does  not  prescribe  to  the  claimants  the  precise 
indication  of  any  circumstances  or  reasons  producing  the  £eu1- 
ure  of  the  judicial  remedy.  It  is  enough,  unless  we  put  into 
the  clause  what  is  not  there  at  present,  that  it  is  palpably  seen 
that  some  circumstance  or  re^woN,  other  than  the  claimant's 
neglect,  produced  that  failure:  and  of  this  the  sentence  dis- 
missing the  api)eal  upon  the  merits  must  be  undeniable  testi- 
mony, altho  neither  the  sentence  nor  the  prior  proceedings  may 
enable  us  to  identify  the  special  fact  or  reason  which  stood 
between  the  claimants  and  the  compensation  they  demanded. 
In  the  case  before  the  board,  the  lords  have  stated  in  their 
decree  that  they  dismissed  the  appeal  upon  all  the  special  cir- 
cumstances'of  the  case.  If  it  were  necessary  to  resort  to  ever> 
mode  of  illustration  upon  this  question,  it  might  here  be  ob- 
served that  when  the  lords  have,  by  a  formal  sentence,  assured 
us  that,  on  account  of  all  the  special  circumstances  of  the 
claimant's  case,  judicial  redress  was  refused  them,  we  might 
venture  to  conclude  in  the  language  of  the  preamble  to  the 
seventh  article,  that  there  were  *  various  circumstances  belong- 
ing to  the  said  case'  by  reason  of  which  the  claimants  could  not 
obtain,  have,  and  receive  adequate  compensation  by  the  ordi- 
nary course  of  judicial  proceedings.  It  will  hardly  be  imagined 
that  the  term  'various  circumstances,'  in  the  preamble  of  the 
seventh  article  of  the  treaty,  is  not  at  least  equally  large  with 
<aW  the  special  circumstances^  in  the  lords'  decree,  and  it  need 
not  be  insisted  on  that  if  their  lordships  had  shaped  their 
sentence  with  studied  reference  to  that  article  they  could 
not  have  fi~amed  it  more  aptly  for  the  purpose  of  bringing 
the  claim  of  the  memorialists  within  its  pale.  Even  if  the 
treaty  required  it  of  the  memoralists  to  specify  the  circum- 
stances which  made  them  incapable  of  procuring  compensa- 
tion before  the  lords,  they  are  here  enabled  to  comply  with 
this  nicety,  inasmuch  as  they  have  the  best  warrant  for  say- 
ing that  all  the  circumstances  of  their  case  concurred  to  con- 
stitute this  incapacity.  But  surely  there  is  no  necessity  to  be 
thus  minute;  nor  is  it  on  many  occasions  possible  to  be  so. 
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We  know  that  the  miscarriage  of  the  jadicial  remedy  must 
arise  from  some  circumstance  beloDgiug  to  the  case,  from  a 
reason  of  some  description  or  other.  And  if  we  are  satisfied 
that  such  circumstance  or  reason  was  not  the  neglect  of  the 
claimants^  why  are  we  to  scrutinize  further,  since  the  treaty 
declares  that  it  shall  be  totally  immaterial  what  the  circum- 
stance or  reason  is,  provided  it  be  not  such  neglectt  We  can 
put  no  other  construction  upon  the  words  *^for  whatever  rear 
soHy^  without  resorting  to  equitable  interpretation,  more  loose 
than  any  example  will  justify.  And  if  we  have  recourse  to 
equitable  interpretation,  such  as  it  ought  to  be,  it  has  before 
been  demonstrated  that  it  will  only  serve  more  decidedly  to 
indispose  us  toward  the  desired  restriction. 

<<  But  stress  has  been  laid  upon  the  word  '  cannot,'  as  if  it 
related  to  want  of  power  in  the  lords.  And  it  has  been  asked 
why  the  contracting  parties  did  not  (if  my  construction  of  the 
article  is  correct)  use  the  words  ^  shall  not,'  so  as  to  make  the 
clause  read  thus:  *Itis  agreed  that  in  all  such  cases  where 
adequate  compensation  shall  not  for  whatever  reason  be  actually 
obtained,  had,  and  received  in  the  ordinary  course  of  justice, 
etc.'  It  might  be  sufficient  to  say,  in  answer  to  this  argument, 
that  the  word  ^cannot'  has  not  in  itself  any  exclusive  relation 
to  an  impracticability  of  any  particular  description,  and  that, 
when  it  is  conjectured  to  refer  to  a  defect  of  authority  in  the 
lords,  the  conjecture  has  no  foundation  in  the  ordinary 
meaning  of  the  word.  But  the  argument  will  admit  of  another 
answer,  more  pointedly  applicable  to  the  latter  branch  of  it. 
The  words  '  can  not  now'  appear  to  have  been  used  in  prefer- 
ence to  the  words  suggested,  because  they  would  exclude  the 
claimants  from  compensation  where  the  failure  of  ordinary 
redress  should  be  in  consequence  of  their  own  neglect  happening 
after  the  making  of  the  treaty^  while  at  the  same  time  they  would 
completely  open  the  door  to  compensation  where  such  failure 
was  not  produced  by  the  fault  of  the  claimants.  The  treaty 
contemplated  national  reparation  where  no  other  was  within 
the  power  of  the  claimants^  and  consequently  it  has  said 
*  where  adequate  compensation  can  not  be  obtained  by  the  said 
merchants  and  others.'  If  it  had  been  said  where  adequate 
compensation  shall  not  be  obtained,  etc.,  it  would  have  gone 
beyond  the  object  I  ascribe  to  it,  as  well  as  beyond  the  re- 
sponsibility of  the  British  Government,  upon  which  it  meant 
toaot 
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<<  If  I  am  told  here  that  a  proviso  might  have  limited  and 
explaiued  this  looseness  of  expression,  and  that  in  fact  there 
is  now  snch  an  explanation  subjoined  to  the  provision  as  it 
stands,  I  answer  that  those  who  are  framing  a  treaty  mnst  be 
supposed  to  aim  at  as  accurate  a  designation  of  their  meaning 
as  possible  iu  the  body  of  the  provision  they  are  modeling,  and 
that  they  are  not  to  be  suspected  of  adopting  a  phraseology* 
unnecessarily  wide  of  their  views  in  the  hoi)e  of  being  able  to 
correct  it  by  a  proviso;  that,  as  to  the  explanation  which  now 
makes  a  part  of  the  article,  it  appears  to  have  no  effect  upon 
it  with  a  view  to  any  delay  or  negligence  happening  after  the 
making  of  the  treaty ,  for  that  such  after  negligence  is  guarded 
against  solely  by  the  words  '  can  not  nowj^  and  if  not  solely,  it 
is  at  least  sufficiently  guarded  against  by  those  words. 

"In  short,  the  terms  ^can  not  7ww^  suited  views  such  as  I 
attribute  to  the  makers  of  the  treaty.  The  words  ^  shall  noV 
would  have  exceeded  those  views. 

"  It  is  said  to  be  a  rule,  in  literal  interpretation,  to  follow 
that  sense  which  is  agreeable  to  common  use,  without  attend- 
ing to  grammatical  fancies  or  refinements;  but  surely  there  is 
much  fancy  and  refinement,  and  very  little  attention  to  com- 
mon usage,  in  construing  words  which  state  an  imprai*ticability 
for  any  cause  to  mean  an  impracticability  for  some  special 
cause.  He  who  says  *  that,  if  redress  can  not  for  whatever 
reason  be  obtained  in  the  ordinary  course  of  justice,  he  will 
himself  grant  it,^  can  hardly,  without  depiirting  from  the  set- 
tled import  of  the  terms,  be  made  to  mean  merely  ^  that  he  will 
grant  compensation,  if  it  can  not  be  obtained  on  account  of 
some  possible  deficiency  of  poicer  in  a  certain  tribunalJ  If  the 
treaty  had  run  thus, '  where  adequate  compensation  can  not  be 
adjudged  or  afforded  by  the  lords  of  api>eal  in  their  ordinary 
course  of  proceedings,' instead  of  *  where  adequate  compensa- 
tion can  not  be  obtained  by  the  said  merchants  and  othersy^  there 
might  have  been  room  to  argue  that  the  incapacity  of  the  lords, 
by  reason  of  the  scantiness  of  their  authority,  was  intended 
to  be  relied  upon,  and  not  the  incapacity  of  the  claimants. 
The  words,  as  they  now  stand,  have  no  reference  to  the  incom- 
petency of  the  lords.  They  point  to  the  claimants'  want  of 
power  to  procure  retribution ;  and  they  declare,  moreover,  that 
it  shall  be  of  no  importance  what  this  want  of  power  arises 
from,  if  it  be  not  the  precedent  negligence  of  the  claimants 
themselves* 
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*<  The  practicability  of  obtaining  jadicial  redress  for  a  legal 
claim  is  one  thing.  The  practicability  of  renderijig  it  is 
another.  They  may  depend  on  causes  wholly  distinct  If  a 
proper  case  for  relief  is  brought  before  a  court  of  competent 
jurisdiction,  it  is  practicable  to  that  court  to  relieve;  but  it  may, 
notwithstanding,  be  true  in  regard  to  the  claimant  that  relief 
can  not  be  obtained;  for  the  court  may  mistake  the  law,  and, 
though  empowered  to  do  justice,  refuse  it.  The  treaty  speaks 
of  what  can  or  can  not  be  procured  by  the  claimants,  under  all 
the  circumstances  of  their  claims,  by  resorting  to  their  ordi- 
.  nary  remedy,  and  not  of  what  can  or  can  not  be  done  by  the 
lords  in  acting  upon  that  ordinary  remedy.  The  tirst  might 
indeed  depend  in  a  great  degree  upon  the  last,  but  it  did  not 
wholly  depend  upon  it,  since  the  lords  might  reject  the  claim- 
ants' demand  from  error  j  as  well  as  want  of  power.  It  is  plain, 
therefore,  that  before  the  agent's  position  can  be  maintained 
the  terms  of  the  treaty  must  be  radically  altered.  From  a  stip- 
ulation providing  for  cases  in  which  the  parties  injured  can  not, 
for  ichatever  reasouj  obtain  redress  before  the  lords,  it  must  be 
changed  into  a  stipulation  providiug  for  cases  in  which  the  lords 
can  not  for  a  particular  reason^  grant  redress.  That  such  a 
provision  can  not,  by  any  admissible  mode  of  construction,  be 
inferred  from  language  which  relates  exclusively  to  the  power 
of  the  suitor  J  and  not  to  that  of  the  tribunal,  is  too  evident  for 
argument.  We  can  give  couutenauce  to  this  forced  inference 
in  no  other  way  than  by  fancying  that  both  the  contracting 
parties  had  such  dependence  upon  the  court  of  one  of  them  as 
to  take  it  for  granted  that,  in  all  cases  where  that  court  had 
the  power  to  do  justice,  it  necessarily  followed  that  it  would  be 
procured  from  it,  on  a  proper  application.  But  there  is  no 
part  of  the  treaty  which  makes  profession  of  such  unbounded 
respect  for  that  court,  and  there  is  no  rule  of  the  law  of  nations 
which  prescribes  such  respect  to  the  United  States.  On  the 
contrary,  the  American  Government,  by  acting  upon  such  an 
improvident  dependence  on  the  possible  legality  of  decrees 
which  were  yet  to  be  pronounced,  would  have  surrendered  by 
anticipation  its  indisputable  right  of  questioning  those  decrees, 
if  in  reality  they  should  be  unjust.  Why  are  we  to  imagine 
that  this  was  contemplated!  The  treaty  does  not  invite  us  to 
this  conclusion,  and  Great  Britain  had  no  color  to  ask  from 
the  United  States  such  a  sacrifice.  Are  we,  then,  to  uphold  an 
interpretation  of  this  instrument  which  is  not  only  unauthor- 
ized by  its  language,  but  is  unsuitable  to  the  subject  of  it,  and 
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at  yariance  with  the  nndonbted  rights  of  one  party  and  the 
daties  of  the  other.  What  Great  Britain  conld  not  properly 
demand  we  are  to  suppose  she  did  demand,  what  the  United 
States  ought  to  have  insisted  upon  we  are  to  suppose  they 
abandoned,  and  this  is. to  be  done  not  only  without  evidence, 
bot  in  direct  contradiction  to  the  declarations  of  the  parties. 
This  is  so  far  from  being  conformable  to  the  rule  cited  from 
Botherforth  that  it  seems  to  proceed  npon  a  rule  to  this  effect — 
^that  even  where  words  will  &irly  admit  of  but  one  senscy  and 
that)  too,  consistent  with  the  late  applicable  to  the  subject^  we 
are  to  force  npon  them  a  sense  incongruous  >vith  that  law,  and 
compel  the  contracting  parties  to  mean  what  they  ought  not  to 
hare  meant.'' ^ 

"It  is  said  by  Vattel  (B.  2,  ch.  17,  S.  266)  'that  on  every 
occasion,  where  a  i)erson  has,  and  ought  to  have,  shown  his 
intention,  we  take  for  true  against  him  what  he  has  sufficiently 
declared.  This  is  an  incontestable  principle  applied  to  treaties, 
etc'  (Id.  ib.  sect.  264.)  <If  he  who  can  and  ought  to  have 
explained  himself  clearly  and  plainly  has  not  done  it,  it  is 
worse  for  him;  he  can  not  be  allotted  to  introduce  subsequent 
restrictions  which  he  has  not  expressed.^  There  can  be  no  secure 
convention,  no  firm  and  solid  concession,  if  these  may  be  ren- 
dered vain  by  subsequent  limitations,  that  ought  to  have  been 
mentioned  in  the  text  if  they  were  included  in  the  intentions  of 
the  contracting  powers.  Nothing  can  be  plainer  than  that  the 
limitation  now  attempted  to  be  imposed  on  the  seventh  article 
of  the  treaty  (which,  in  relation  to  the  subject  now  before  us, 
is  tlie  stipulation  of  Great  Britain),  is  a  subsequent  restriction 
not  expressed  in  the  article  itself.  The  application  of  the  above 
extracts  from  Vattel  is  peculiarly  strong  upon  this  occasion, 
not  only  because  the  language  of  the  seventh  article,  so  far  from 
being  mysterious  and  equivocal,  clearly  opi>oses  itself  to  the 
restriction  suggested,  not  only  because  the  restriction  is  incon- 
sistent with  every  just  idea  of  the  mutual  rights  and  obliga- 
tions of  the  contracting  parties,  and  such  an  one  as  the  matter 


'  "  But  even  if  it  were  admitted  that  the  parties  to  the  treaty  presomed 
that  where  the  lords  had  power  1o  redress,  they  would  always  grant  re- 
dre;<i8,  and  that  they  acted  upon  that  presumption  in  framing  the  seventh 
article,  there  is  a  correspondent  presumption,  which  it  wouUl  appear  to  be 
our  duty  to  he  gnidid  hy.  I  meau  the  presumption  that  where  the  lords 
have  not  rendered  justice,  theif  had  not  the  power  to  render  i/,  and  conse- 
quently that  \ce  have  the  power  u]>on  every  interpretation  of  the  article. 
I  reject  this  mode  of  estahlishin^  our  jurisdiction,  however,  because  I  do 
not  believe  the  framers  of  the  tre:ity  acted  upon  the  lirst  presamption.'* 
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of  the  contrjict  does  not  naturally  admit,  but  also  because  tlie 
framers  of  the  article  have,  in  the  adjustment  of  its  form, 
evidenced  their  anxiety  to  guard  it  from  a  too  enlarged  con- 
struction by  an  explanation  subjoined  to  the  body  of  the  clause, 
and  yet  have  not  added  any  explanation  which  gives  a  color  to 
this  limitation.  The  concluding  part  of  the  first  paragraph  of 
the  article  is  satisfactory  proof  that  those  who  framed  it  were 
attentive  to  the  precise  effect  of  their  act,  and  had  considered 
the  means  of  preventing  it  from  being  stretched  beyond  their 
views.  When  we  thus  find  the  negotiators  of  the  treaty  em- 
ployed in  weighing  the  import  of  the  terms  in  which  they  had 
conceived  this  provision,  when  we  find  them  occupied  in  bound- 
ing them  by  a  proviso  so  as  to  fit  them,  with  exactness,  to 
their  object,  it  is  not  to  be  credited  that  they  would  have 
omitted  the  important  limitation  which  has  since  occurred  to 
the  agent,  if  in  truth  they  intended  so  to  narrow  the  scope  of 
the  clause.  Surely  if  it  was  meant  to  assert  the  infallibility 
of  any  particular  judicature,  in  opposition  to  the  words  of  the 
provision,  an  object,  which  is  supposed  to  have  been  preserved 
so  steadily  in  the  view  of  one  of  the  parties,  would  not  have 
been  neglected,  at  the  time  when  explicitness  upon  a  subject 
of  infinitely  inferior  consequence  was  so  cautiously  attended 
to.  I  forbear  to  enlarge  further  on  this  point,  because  I  wish 
to  avoid  unreasonable  prolixity.  But  I  think  I  have  already 
said  enough  to  prove  that  the  objection  to  our  jurisdiction  is 
unfounded.'^    *    *    # 

"It  is  supposed  that  even  admitting  the  property  of  George 
Patterson  not  to  have  been  liable  to  condemnation,  there  was  at 
least  probable  cause  of  seizure  and  detention  for  the  purpose  of 
judicial  inquiry. 

*^  If  this  probable  caxise  be  referred  to  any  ambiguity  as  to 
facts  at  the  time  of  the  capture,!  answer  that  no  such  ambiguity 
existed.  But  it  is  not  in  this  vietc  that  there  is  believed  to  have 
been  probable  cause  of  seizure.  The  law  arising  from  the  facts  * 
appearing  in  the  letters  of  George  Patterson  is  imagined  not 
to  have  been  so  clearly  in  his  favor  as  to  render  detention  for 
the  purpose  of  obtaining  judicial  opinions  upon  it  illegal.  But 
in  my  judgment  it  was  so  clearly  in  his  favor  that  I  confess 
myself  astonished  that  any  doubt  could  be  entertained  about 
it.  It  is  not  satisfactory  to  insist  upon  the  opinions  of  the 
vice-admiralty  of  Bermudas  and  the  lords  of  appeal  condemn- 
ing the  property  as  suflBcient  evidence  of  probable  cause.  The 
sentence  of  the  vice-admiralty  of  Bermudas,  founded  upon  a 
5627— Vol.  3 68 
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ridiculous  falsehood  abandoned  by  everybody,  is  no  evidence 
of  anything  but  the  folly  of  the  judge  who  passed  it.  The  sen. 
tence  of  the  lords  is  that  of  a  tribunal  respectable  in  the  highest 
degree  for  talents,  integrity,  and  station;  but  even  the  com- 
missioner who  recommends  it  to  us,  as  conclusive  proof  of  prob 
able  causey  confesses  that  it  was  an  erroneous  sentence^  iuas 
much  as  it  condemned  the  property  of  William  Patterson  as 
well  as  that  of  George  Patterson.  For  this  sentence,  as  it 
standSj  it  is  impossible  to  find  or  conjecture  a  reason ;  and  yet 
we  are  told  that  we  ought  to  receive  it  as  irrefragable  proof  of 
probable  cause.  The  sentence  of  the  lords  is  either  erroneous 
or  it  is  not.  If  it  is  not  erroneous,  we  ought  to  decide  in  exact 
conformity  with  it.  If  it  is  erroneous,  it  can  not  in  any  shape 
be  an  authority  for  us.  We  are  unanimous  that,  as  to  William 
Patterson's  property,  it  \s  palpably  erroneous,  and  that  no  pre- 
text can  be  imagined  even  to  countenance  it  in  respect  of  his 
property;  and  a  majority  of  the  board  are  of  the  opinion  that 
it  is  clearly  erroneous  in  ioto.  After  this  it  is  at  least  novel  to 
rest  the  proof  of  probable  cause  upon  the  authority  of  that 
sentence.  The  question  of  probable  cause  is  as  much  a  question 
upon  which  it  is  our  duty  to  decide  according  to  our  own  judg- 
ments as  the  question  whether  the  condemnation  was  rightful; 
and  if  the  sentence  of  the  lords  is  not  allowed  to  be  sufficient 
to  control  our  judgments  on  the  latter  question,  I  see  no  reason 
why  it  should  be  allowed  to  control  it  on  the  former,  especially 
when  the  sentence  thus  set  up  as  a  proper  guide  to  decision  on 
the  former  is  nothing  more  than  a  confessedly  erroneous  sen- 
tence ui>on  the  latter.  As  to  the  opinions  of  the  commissioners 
who  differ  irom  the  majority  on  this  subject,  [if]  they  were 
sufficient  evidence  of  probable  cause  it  would  follow  that 
every  decision  against  probable  cause  ought  to  be  unanimous. 
"  In  short,  I  hold  it  to  be  plain  that  there  was  not  the  small- 
est foundation  for  the  seizure  in  question,  and  that  if  the 
captor  thought  proper  to  make  the  seizure  upon  any  mistaken 
idea  of  the  laws  of  nations,  he  did  it  at  his  peril,  and  that  his 
nation,  in  default  of  redress  against  him,  is  to  indemnify  the 
parties  injured.  And  thinking  thus,  1  can  not  persuade  my- 
self that  I  am  to  sacrifice  the  conviction  of  my  own  mind,  not 
to  the  reasons  of  others,  but  to  the  acts  of  others  admitted  on 
all  hands  to  be  founded  in  misconception." 

Opinion  of  Pinkney,  commissioner,  July  1,  1797,  case  of  the  Bet^eif, 
Fnrlong,  master,  Article  VI T.,  treaty  between  the  United  States  and  Groat 
Britain  of  November  ID,  1794. 
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In  the  preceding  case  the  commissioDers 
^^^t^j^J '-^^^^  '^^  f«""^'"e  award: 
loag;  ''At  a  meetiug  of  the  Commissionera  on  Thursday 

the  13  iay  of  April. 

*<  Present,  John  Trumbull,  Esqr.,  John  Nicboll,  LL.D.,  John  Anstey, 
Esqr.,  Christopher  Gore,  Esqr.,  Willm.  Pinkney,  Esqr., 

"The  Board  proceeded  to  award  in  the  Case  of  the  Betsey,  Furlong,  as 
follows 

"London,  the  thirteenth  Day  of  April,  one  Thousand  seven  hundred 
and  ninety  seven. 

"At  a  Board  of  Commissioners,  appointed,  Qualified  and  Constituted 
pursuant  to  the  Provisions  of  the  Seventh  Article  of  the  Treaty  of  Amity. 
Commerce  and  Navigation,  between  His  Britannic  Majesty  and  the  United 
States  of  America. — 

**  Present,  John  Trumbull,  Esquire,  Fifth  Commissioner.  John  NichoU, 
LL.D.,  John  Anstey,  Esquire,  Commissioners  named  on  the  Part  of  His 
Britannic  Majesty.  Christopher  Gore,  Esquire,  William  Pinkney,  Esquire, 
Commissioners  named  on  the  part  of  the  said  United  States. 

**  Betsey — William  Furlong,  Master. 

"In  the  Case  of  the  Claim  Preferred  by  Samuel  Bayard,  Esquire,  agent 
for  the  United  States  of  America  ou  behalf  of  George  and  William  Pat- 
terson described  in  the  Memorial  of  the  said  Samuel  Bayard  as  citizens  of 
the  United  States— stating — 

**That  on  the  Twentieth  day  of  March  in  the  year  of  our  Lord  One 
Thousand  seven  hundred  and  .ninety  four  and  during  the  Course  of  the 
War  in  which  His  Britannic  Majesty  was  Engaged  at  the  time  of  exchang- 
ing the  ratifications  of  the  said  treaty  the  said  Brigantine  Betsey  and  her 
Cargo  were  irregularly  and  illegally  captured  by  Willis  Morgan,  Com- 
mander of  the  Private  Ship  of  War  the  Agenorias,  under  Colour  of  Authority 
or  Commission  irom  his  said  Majesty  and  afterwards,  viz,  on  the  twenty- 
first  day  of  May  in  the  Year  aforesaid  were  condemned  as  a  Prize  by  the 
Vice  Admiralty  of  Bermuda  from  which  Sentence  the  claimants  appeal  to 
the  Lords  Commissioners  of  Appeals,  who  ou  the  twenty-fifth  day  of  July 
in  the  Year  of  our  Lord  one*  Thousand  seven  hundred  and  ninety-five 
affirmed  the  sentence  aforesaid.  From  all  which  the  owners  of  the  said 
Vessel  and  Cargo  have  sustained  a  loss  of  Eight  Thousand  one  hundred 
and  Thirty-eight  Pounds,  two  shillings  Sterling  money. 

"  That  the  said  Vessel  &,  Cargo  were  at  the  time  of  the  capture  as  afore- 
said the  Property  and  Belonging  to  the  said  William  &  George  Patterson 
Citizens  of  the  United  States  and  not  Inhabitants  of  any  Country  at  Enmity 
with  Great  Britain,  and  that  the  said  Vessel  was  not  then  and  had  not  been 
at  any  time  previous  thereto  in  any  Trade  contrary  to  the  law  of  Nations. 

"  And  therefore  praying  That  inasmuch  as  from  the  Circumstances  as 
aforesaid  belonging  to  the  Case  of  the  said  Brigantine  Betsey  and  her  Cargo 
1  he  Owners  ofthe  Same  could  not  at  the  Time  of  exchanging  the  Ratifications 
of  the  said  Treaty  nor  at  any  time  since  and  cannot  now  obtain  ade<iuate 
Compensation  for  the  loss  and  Dam<ige  so  sustained  as  aforesaid  in  the 
ordinary  Course  of  Justice,  And  inasmuch  as  the  said  loss  &  Damage  have 
not  been  occasioned  by  the  manifest  Delay  or  Negligence  or  willful  omission 
ofthe  Claimants  aforesaid,  the  Board  would  examine  the  Merits  &  Justice 
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of  tbe  said  Case  and  pursuant  to  the  Provisions  in  tliis  behalf  made  in  the 
Seventh  Article  of  the  1'reaty  aforesaid  award  full  and  compleat  Compen- 
sation to  the  said  Claimants  to  be  paid  them  by  the  British  Government, 
under  snch  Releases  and  assignments  as  by  the  Board  shall  be  directed. 

*'  London  ISth  daif  ofAprU  1797. 

"The  Board  haying  duly  considered  the  said  Memorial  as  also  the  written 
Objections  of  Nathaniel  Gostling,  Esquire,  the  agent  appointed  by  tbe 
British  Government  on  behalf  of  the  Crown  together  with  all  the  Deposi- 
tions Proofs  and  Vouchers  laid  before  the  Board  on  the  Course  of  the  In- 
vestigation by  them  made  of  all  the  Circumstances  in  evidenco  upon  the 
Merits  of  this  Claim,  do  decide  and  award  as  followSi  viz, 

''  That  the  Complainants  in  the 'said  Memorial  named  viz,  G^rge  Patter- 
son and  William  Patterson  are  entitled  under  the  provisions  of  tbe  seventh 
Article  of  the  said  Treaty  to  have  and  receive  of  tbe  British  Government 
full  and  complete  Compensation  for  the  losses  and  Damages  so  by  them 
alleged  to  have  been  sustained  as  aforesaid  and  the  same  having  been  duly 
ascertained  to  amount  to  the  sum  of  Six  Tiiousand  Three  Hundred  and 
Seventeen  Pounds  one  Shilling  and  four  pence,  one  Farthing,  Sterling 
Money  of  Great  Britaiu. 

''The  Board  do  also  adjudge  and  award,  and  it  is  hereby  awarded. ac- 
cordingly, that  tbe  said  sum  of  six  thousand,  three  hundred  and  seventeen 
pounds  one  shilling  and  four  pence  one  farthing  sterling  money  of  Great 
Britain,  be  paid  by  the  British  Government  according  to  the  provisions  of 
the  said  article  at  His  Majesty's  office  of  Treasury  on  Saturday  tbe  first 
day  of  July  next  to  Samuel  Bayard,  Esq.,  the  memorialist  and  claimant 
on  behalf  of  tbe  said  complainants  George  Patterson  and  William  Patter- 
son or  his  certaiu  assigns  to  the  sole  use  aud  benefit  of  the  said  George 
Pattersou  and  William  Patterson  their  executors  administrators  or  assigns. 

''And  the  Board  do  further  award  that  the  said  Samuel  Bayard  or  his 
assigns,  shall  at  the  time  of  receiving  the  said  sum  of  Six  Thousand  three 
hundred  and  Seventeen  Pounds  one  Shilling  and  four  pence,  one  farthing, 
at  His  said  Majesty's  said  office  of  Treasury,  actually  sign  and  deliver  to 
the  person  so  making  the  said  payment,  on  the  behalf  of  the  British  Gov- 
ernment an  acquittance  and  release  in  the  form  following  vizble 

"I ,  agent  of  the  United  States do  hereby  acknowl- 
edge to  have  received  of  and  from  tbe  British  Government  for  the  use  of 
George  and  William  Patterson,  Merchants,  of  Baltimore,  in  the  said  United 
States,  their  Executors  and  administrators,  the  sum  of  Six  thousand  three 
hundred  and  seventeen  pounds  one  shilling  and  four  pence  one  farthing, 
Sterling  money  of  Great  Britain  in  full  satisfaction  of  the  like  sum  men- 
tioned in  an  award  made  at  London  on  the  Thirteenth  day  of  April  one 
thousand  seven  hundred  and  ninety  in  the  Case  of  the  Brigantine  Betsey — 
William  Furlong,  Muster,  by  tbe  Board  of  Commissioners  appointed  in 
Pursuance  of  tbe  Treaty  of  Amity  Commerce  and  Navigation  between  His 
Britannic  Majesty  and  the  United  States  of  America  according  to  the  Tenor 
of  the  said  award  and  in  full  satisfaction  of  all  losses  and  damages  sus- 
tained by  reason  of  the  capture  or  condemnation  in  the  said  award 
mentioned. 

"London  13th  day  of  April  1797. 

"We  do  hereby  certify  that  the  foregoing  was  the  final  decision  and 
award  made  at  Loudon  on  this  Thirteenth  day  of  April  one  TJiuusand 
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seven  hundred  and  ninety  seven  by  a  majority  of  ns  the  Commissioners 
aforesaid  in  the  said  Case  of  the  Betsey — William  Farloug^  Master. 

*'  In  Testimony  i/rhereof  we  have  herennto  set  our  Hands  and  Seals  at 
London  this  Thirteenth  day  of  April  in  the  year  of  oar  Lord  one  Thousand 
seven  hundred  and  ninety  seven. 

"(Signed)  Jno  Trumbull  (lb) 

"Jno  Nicholl  (ls) 
"Jno  Anstky  (ls) 
"C.  Cork  (ls) 

"Wm  Pinkney     (ls) 
"  At  the  same  time  the  board  prepared  and  execnted  a  certificate  of  the 
foregoing  award  for  the  purpose  of  being  used  by  the  Memorialist  in  de- 
manding at  His  Majesty's  Treasury  the  Payment  of  the  Sum  awarded." 

Mr.  Charles  Hale,  agent  of  the  United  States, 

before  the  claims  commission,  under  Article 

Cases   bafbre   the  xil.  of  the  treaty  between  the  United  States 

BrittA*cia*imI  *°^  ^^^^*  Britain  of  May  8,  1871,  referring 

CommiflsUm.         ^  claims  before  the  commission,  growing  out 

of  belligerent   captures    on  the    high  seas, 

says  (Report,  87) : 

'^  These  claims  related  to  vessels  and  their  cargoes  captured 
as  prize  by  the  Unit'Cd  States  during  the  war,  and  libeled  in 
tlie  prize  courts  of  the  United  States.  In  a  portion  of  them 
tinal  sentence  of  condemnation  of  the  vessel  or  cargo,  or  both, 
was  given  by  the  courts  of  the  United  States,  and  the  claim 
was  now  brought  for  the  alleged  value  of  such  vessels  and  car- 
goes, alleging  tbe  condemnation  to  have  been  wrongful.  In 
the  other  cases  judgment  of  restitntion  was  given  by  the 
courts,  and  the  claim  was  now  brought  for  damages  by  reason 
of  the  alleged  wrongful  capture  and  detention,  and  for  costs 
and  expenses  incurred  in  respect  of  tbe  same. 

"  The  whole  number  of  memorials  filed  by  different  claim- 
ants for  such  captures  was  seventy-six,  some  of  the  memorials 
covering  claims  for  several  different  vessels,  as  in  the  case  of 
Sanders  &  Sons,  Ko.  281,  in  which  damag(»s  were  claimed  for 
the  capture  and  condemnation  of  twenty  seven  vessels. 

"The  whole  number  of  vessels  captured,  in  respect  of  which 
and  their  cargoes  claims  were  interposed,  was  seventy,  in  some 
instailces  many  claims  of  different  alleged  owners  being  inter- 
posed in  respect  of  the  same  vessel  and  her  cargo,  as  in  the 
case  of  the  Peterhoff,  in  regard  to  which,  and  different  portions 
of  her  cargo,  twenty-two  memorials  were  tiled. 

"  In  respect  of  the  capture  of  six  of  these  vessels  and  their 
cargoes,  or  portions  of  the  same,  awards  of  greater  or  less 
amount  were  made  against  the  United  States. 

*'  In  respect  of  the  remaining  sixty-four,  the  claims  were 
wholly  disallowed. 

"The  whole  amount  claimed  as  damages  against  the  United 


Digitized  by  VjOOQ  IC 


3210  INTERNATIONAL   ARBITRATIOKS. 

States  in  all  these  cases  was  $5,560,924,  besides  interest, 
amooiiting,  with  the  addition  of  interest  for  tiie  average  time 
claimed,  to  •9,064,3^. 

^  The  whc^  amoont  of  the  allowances,  in  respect  of  the  six 
vessels  as  to  which  awards  were  made,  was  $582,177. 

^The  qoestion  was  early  raised,  on  the  part  of  the  United 
States,  as  to  the  jorisdiction  of  these  prize  cases  by  the  com- 
mission, both  in  respect  to  cases  where  the  decision  of  the  nlti- 
mate  appellate  tribonal  of  the  United  States  had  been  had, 
and  to  those  in  which  no  appeal  had  been  prosecuted  on  the 
part  of  the  claimants  to  snch  ultimate  tribnn^  As  to  the 
form^  class  of  cases,  the  nudersigned  may  properly  state  that 
he  personally  entertained  no  doubt  of  the  jurisdiction  of  the 
commission,  as  an  international  tribunal,  to  review  the  deci- 
sions of  the  prize  courts  of  the  United  States,  where  the  par- 
ties alleging  themselves  aggrieved  had  prosecuted  their  claims 
by  appc^  to  the  court  of  last  resort.  As  this  jurisdiction, 
however,  had  been  sometimes  questioned,  he  deemed  it  desir- 
able that  a  formal  abjudication  by  the  commission  should  be 
had  upon  this  question.  The  commission  unanimously  sus- 
tained their  jurisdiction  in  this  class  of  cases,  and,  as  will  be 
seen,  all  the  members  of  the  commission  at  some  time  joined 
in  awards  against  the  United  States  in  such  cases.'' 

'<  The  Meekanie^  an  American  schooner,  fly- 
Tnnmli  OHudt-  jjjg  ^jj^  ^^  ^f  ^jj^  United  States,  Taber,  mas- 
"V^^,       ter,  sailed  from  Havana,  April  17, 1824,  with  a 
general  cargo,  bound  for  Tampico,  Mexico,  via 
Key  West.    A  part  of  the  cargo  consisted  of  goods  valued  at 
near  $20,000,  shipped  from  the  Cuban  port  by  Joaquin  Her- 
nandez Soto,  <by  order  and  on  account  and  risk  of  Bobert 
Barry,  of  Baltimore,  an  American  citizen,'  and  consigned  to 
^Ant.  M.  Miranda,  Pueblo  Viejo,  Mexico,  or  his  assigns,  he  or 
they  paying  freight  on  the  said  goods.' 

"The  vessel,  with  Soto  aboard,  arrived  at  Key  West  in  due 
course  and  departed  therefrom  May  4,  with  her  sea  papers  in 
proper  form.  Two  days  out  she  was  captured  by  a  privateer,  the 
General  SantandeVj  Ohase,  master,  under  commission  of  the  Re- 
public of  Colombia  against  Spain,  and  detained  under  a  charge 
of  carrying  enemy  goods,  Colombia  being  then  at  war  with 
Spain  for  independence.  Soto,  with  some  eight  others,  being 
taken  frt)m  the  vessel  she  was  sent  in  charge  of  a  prize  crew  to 
a  Colombian  port  for  adjudication  of  the  goods  seized  before 
the  proper  tribunal.  In  due  season  libel  proceedings  were  in- 
stituted against  the  cargo  before  the  Colombian  prize  court  at 
Puerto  Cabello,  and  on  the  9th  of  July,  after  hearing,  the  Soto 
invoice  was  found  to  be  enemy  proper^  and  condemned  as 
good  prize. 
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"May  14,  Barry  procureil  insurance  on  the  goods  against  all 
loss,  including  loss  by  capture,  past  and  prospective,  occurring 
during  that  trip,  in  two  New  York  companies,  to  wit:  $12,000 
m  the  Atlantic  Insnrance  Company,  and  $7,000  in  the  Hope 
Insurance  Company,  of  that  city.  In  January  1825  the  Atlantic 
paid  its  i>olicy  in  full  and  in  June  following  the  Hope  paid  its, 
with  $  175  interest,  making  in  all  $19,175,  covering  the  full  value 
of  the  goods.  Soto  made  a  formal  assignment  about  this  time 
of  all  and  singular  his  rights  pertaining  to  said  goods,  and 
growing  out  of  the  capture  thereof,  to  the  insurance  companies. 

"It  does  not  appear  that  he  made  any  exertion  to  save  them 
from  capture  by  the  assertion  of  ownership  as  a  neutral,  either 
then  or  afterward,  in  the  prize  couit.  It  seems  he  abandoned 
them  at  capture.  A  year  later,  when  the  insurance  companies 
were  preparing  their  case  for  presentation  before  the  Colombian 
Government,  he  made  affidavit  that  he  was  a  native  of  Spain, 
but  a  citizen  of  Mexico  engaged  in  mercantile  business  there, 
and  had  been  since  1819;  that  he  invoiced  the  goods  in  the 
name  of  Barry  for  safety,  and  that  no  Spanish  subject  had  any 
interest  whatever  in  them  at  the  time  of  shipment  or  after- 
ward, they  being  his  sole  and  exclusive  property. 

"In  1826  the  Government  of  the  United  States  presented  the 
claim  of  the  insurance  companies  for  indemnity  in  the  premises 
against  the  (rovernment  of  Colombia,  it  being  alleged  that  the 
goods  were  neutral,  and  not,  as  found  by  the  court,  enemy 
property.    But  nothing  was  allowed  by  that  government. 

"After — upward  of  twenty-five  years  after — the  dissolution 
of  Colombia  (1830)  and  the  adjustment  of  her  liabilities  between 
the  constituent  States,  fifty  per  centum  thereof  falling  to  New 
Granada,  the  insurance  companies  assigned  that  portion  of  the 
claim  which  was  against  that  State,  namely,  one  half  of  it,  to 
the  present  claimant,  Amos  B.  Corwin. 

fle  prosecuted  the  portion  so  assigned  against  that  govern- 
ment before  the  mixed  commission  under  the  treaty  between 
New  Granada  and  the  United  States  of  1857,  and  secured  an 
award  for  the  amount  thereof,  to  wit,  the  half  of  $19,175,  with 
interest  to  the  date  of  the  allowance,  1862,  amounting  in  aU 
to$ . 

"In  1863,  the  American  minister  at  Caracas  asked  the  Ven- 
zuelan  Government  in  behalf  of  Corwin  to  pay  its  proi)ortlon 
of  the  insurance  claim,  to  wit,  28^  per  centum. 

"  The  claim  for  that  proportion  was  presented  to  the  Caracas 
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commission  of  1867-68,  which  awarded  him  $15,629.87.     It  is 
now  made  before  ur  and  amonnts  with  interest  to  near  $30,000. 

"  It  is  well  settled  that  where  there  is  abandonment  of  prop- 
erty under  circumstances  like  these  and  the  entire  loss  is  paid, 
the  insurer  succeeds  to  all  the  rights  of  the  insured,  of  what- 
ever kind,  respecting  the  property,  as  of  the  time  of  abandon- 
ment. (Phillips  on  Ins.,  §  1712  et  seq.  Hollbrook,  adm'r,  r. 
United  States,  21st  Ct.  Claims  438.)  The  conveyance  by  Soto 
to  the  insurance  companies,  in  1825,  was  therefore  quite  super- 
fluous. The  companies  were  subrogated  to  his  rights  and  to 
them  only.  A  question  suggests  itself,  whether,  in  respect  to 
this  treaty,  supposing  Soto  to  have  been  a  Mexican,  the  com- 
panies do  not  succeed  simply  to  the  rights  which  he  would 
have,  if  living,  but  for  the  payment  of  the  insurance.  If  so, 
they  can  not  claim  here,  for  he,  "not  being  a  citizen  of  the  United 
States,  would  have  no  standing  under  the  treaty.  We  think, 
however,  that  it  is  not  their  status.  To  hold  so,  would  be  to 
say  there  may  be  invasion  of  neutral  rights  without  remedy. 
Mexico  refuses  to  interfere  in  Soto's  behalf,  for  he  is  indemnified ; 
it  refuses  the  companies,  for  they  are  Americans.  The  United 
States  refuses  them,  because  they  have  only  the  rights  of  Soto, 
and  he  has  no  claim  on  its  services,  for  he  is  a  Mexican. 

<<  The  true  view,  as  it  seems  to  us,  is  that  the  companies  are 
to  be  regarded  as  having  succeeded  to  Soto's  rights  at  the 
seizure  of  the  goods,  May  6,  and  of  course  aim  onere.  If  the 
capture  was  wrongful,  the  wrong  was  consummated  and  then 
first  made  apparent  by  the  judgment  of  the  prize  court,  and 
consummated  as  against  them.  They  therefore  s.tand  in  respect 
of  the  wrong,  not  in  Soto's  shoes  but  in  their  own. 

"  They  consequently  have  a  standing  here  in  their  own 
original  right. 

"  Are  they  bound  by  the  judgment  of  the  prize  court? 

'^  It  has  been  suggested  in  argument  whether,  as  indeed  it 
seems  to  have  been  claimed  by  the  American  minister  at  Bogota 
in  1824-1827  that  Colombia,  having  been  Spanish  territory  at 
the  time,  was  bound  as  to  the  United  States  by  the  treaty  be- 
tween the  latter  and  Spain  of  1795,  which  embodied  the  doc- 
trine that 'free  ships  make  free  goods,' making  its  violation 
an  act  of  piracy ;  and  that  snch  obligation  continued  during  her 
struggle  for  independence.  Mr.  Chief  Justice  Marshsdl,  9 
Cranch,  191,  said :  '  The  United  States  having  formed  a  part  of 
the  British  Empire,  their  prize  law  was  ours;  and  when  we 
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8!»liarated  it  continued  to  be  ours,  so  far  as  adapted  to  our  cir- 
cumstances, and  was  not  varied  by  tlie  power  wliich  was  capa- 
ble of  changing  it.' 

"  It  is  likewise  probably  true  that  the  Spanish  prize  law,  im- 
pressed, it  may  be,  with  such  conventional  modifications  as  to 
particular  states  as  were  from  time  to  time  made,  became  the 
prize  law  of  the  Spanish-American  colonies,  subject  to  the 
qualifications  named.  Conceding  its  oi)eration  as  to  Colombia 
at  independence,  it  continued  under  the  principle  stated,  only 
so  long  as  adapted  to  her  condition,  and  she,  of  course,  was 
the  judge  of  that.  The  very  act  of  sending  out  privateers  to 
prey  upon  Spanish  commerce  was  at  once  a  determination  that 
the  Spanish  prize  law,  with  its  conventional  modifications  as 
to  the  United  States  (if  before  in  force),  was  not  adapted  to 
her  circumstances,  and  at  the  same  time  a  decree  *  varying  it 
by  her  power,'  in  conformity  with  international  law. 

"The  question  arose  in  the  case  of  the  Senora,  a  Spanish 
vessel  captured  by  a  Carthagenian  privateer,  and  taken  again 
by  an  American  cruiser,  supposing  it  British,  during  the  war 
of  1812.  The  Supreme  Court  of  the  United  States  said:  *The 
treaty  with  Spain  can  have  no  bearing  on  the  case,  as  this 
court  can  not  recognize  such  captors  [the  Carthagenians]  as 
pirates;  and  the  capture  was  not  made  within  our  jurisdictional 
limits.  In  those  two  cases  only  does  the  treaty  enjoin  restitu- 
tion.'   (4  Wheaton,  497.) 

"Said  the  same  court  in  case  of  the  Pastora,  a  Spanish  vessel 
captured  by  a  privateer  under  the  fiag  of  La  Plata,  4  Wheaton, 
63,  j?er  Marshall,  C.J.:*  Thecase  of  theUnited  States  t?.  Palmer, 
3  Wheaton,  610,  establishes  the  principle  that  the  government 
of  theUnited  States  having  recognized  the  existence  of  a  civil 
war  between  Spain  and  her  colonies,  but  remaining  neutral, 
the  courts  of  the  Union  are  bound  to  consider  as  lawful  those 
acts  which  war  authorizes,  and  which  the  new  governments  of 
South  America  may  employ  against  their  enemy.' 

"  It  seems  to  us,  therefore,  clear  that  Spain's  engagements 
to  the  United  States,  under  the  treaty  of  1795,  did  not  extend 
to  and  bind  Colombia  in  respect  of  the  doctrine  stated,  at  least 
at  the  time  of  this  capture,  and  that  the  law  of  nations  in  this 
regard  was  then  her  only  guide,  she  not  as  yet  having  bound 
herself  contrarywise  by  treaty. 

"The  seizure  by  the  Santander  ryf  the  MechaniCj  2Lnd  the 
sending  of  her  to  Puerto  Cabello  for  authoritative  decision  as 
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to  her  cargo,  under  a  claim  of  its  being  enemy  (Spanish)  prop- 
erty, and  the  adjudication  there  by  the  Colombian  prize  court 
of  the  question,  were,  as  is  conceded,  authorized  by  the  law  of 
nations.  But  it  is  contended  the  court  found  that  Soto  was  a 
Spaniard,  when  he  was  in  fact  a  Mexican,  and  that  its  judg- 
ment being  predicated  on  that  error  of  fact,  is  not  binding  on 
these  companies  as  respects  their  demands  against  the  govern 
ment  of  the  captor. 

"  Undoubtedly  a  wrong  done  by  a  government  through  its 
prize  courts  is  redressible  in  a  proper  case  the  same  as  if  done 
through  its  other  courts  or  agencies.  But  the  wrong  must  be 
shown.  Although  a  prize  court  is  summary  in  proceeding, 
acting  in  time  of  war  when  impartiality  in  procedure  and  de- 
cision is  not  in  prorCtice  generally  thought  to  be  attained,  yet 
its  judgments  are  in  the  eyes  of  the  public  law  resx>ected  much 
as  judgments  of  municipal  courts  are.  Mr.  Wheaton  says: 
*'  The  theory  of  public  law  treats  prize  tribunals  established  by 
and  sitting  in  the  belligerent  country  exactly  as  if  they  were 
established  by  and  sitting  in  the  neutral  country,  and  as  if  they 
always  adjudicated  conformably  to  the  international  law  com- 
mon to  both.' 

**  The  Supreme  Court  of  the  United  States  declared  a  prize 
tribunal  <  a  court  of  the  law  of  nations,  and  takes  neither  its 
character  nor  its  rules  from  the  municipal  law.'  (Schooner 
Adeline,  9  Cranch,  244.) 

"  When  the  United  ^States  complained  to  Denmark  because 
of  the  sentences  of  her  prize  courts  affecting  citizens  of  the 
United  States  during  the  war  between  that  power  and  Great 
Britain,  it  was  not  that  those  sentences  were  against  the 
weight  of  the  evidence  and  probably  wrong;  but  that  they, 
being  affirmed  by  the  court  of  last  resort,  amounted  to  ^a 
denial  of  justice,^ 

"Mr.  Wheaton,  quoting  with  approval  from  the  notable 
report  of  Sirs  George  Lee,  Dudley  Ryder,  Dr.  Paul,  and  Mr. 
Murray  to  the  British  Government,  1753,  on  the  reprisals  by 
Prussia  on  account  of  captures  by  British  cruisers  and  con- 
demnations by  British  admiralty  courts,  says  it  plainly  shows: 
^That  in  the  opinion  of  the  eminent  persons  by  whom  that 
paper  was  drawn  up,  if  justice  be  denied  in  a  clear  case  hy  all 
the  tribunals^  and  afterward  by  the  prince,  it  forms  a  lawful 
ground  of  reprisals  against  the  nation  by  whose  commissioned 
cruisers  and  tribunals  the  injury  is  committed.'    It  is  only, 
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says  Vattel,  ^iii  cases  whore  justice  is  refused  or  palpable  and 
evident  injustice  is  done,  or  rules  and  forms  openly  violated' 
that  definitive  sentences  should  not  be  res|)ected.  ^The  Brit- 
ish court,'  he  says,  ^estjiblished  this  maxim  with  f^reat  strength 
of  evidence  on  the  occasion  of  the  Prussian  vessels  seized  and 
declared  lawful  prizes  during  the  last  war.'  (See  Crousden  ct 
al.  V.  Leonard,  4  Cranch,  404;  Vattel,  Bk.  2,  §  84;  The  Mary,  9 
Cranch,  142;  1  Wheaton,  238;  Santisima  Trinidadjl  Brock, 
affirmed  in  7  Wheat.  283.) 

'*Says  Bluntschli:  'The  belligerent  which  constituted  the 
prize  courts  is  always  responsible  to  neutral  states  for  every 
manifest  violation  of  international  law  committed  to  the  preju- 
dice of  the  neutrals  by  that  court.' 

*' We  do  not  nnderhitand  the  doctrine  announced  by  the  com- 
missioners under  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  to  be  at  variance  with  the  foregoing. 
While  they  refused  acquiescence  to  the  contention  that  a  prize 
sentence  affirmed  by  the  lords  commissioners  was  conclusive 
on  the  parties  (except  as  to  the  rem),  they  seemed  to  place  it 
(otherwise)  along  with  other  judgments.  They  said:  *A 
sovereign  is  as  much  liable  for  wrongful  action  of  prize  courts 
as  he  is  for  the  wrongful  action  of  any  other  court.'  Their 
insistence  may  be  condensed  in  almost  their  exact  words — 
prize  jurisdiction  must  be  rightfully  used  by  the  state  that 
claims  it.    From  this  no  one  will  dissent. 

"Counsel  for  Venezuela,  then,  is  quite  right  in  saying,  'the 
question  for  us  is  not  whether  upon  the  facts  before  the  prize 
court  we  would  have  come  to  a  different  conclusion.'  It  is 
whether  the  proceedings  and  judgment  of  that  court  were 
manifestly  and  certainly  wrong,  to  the  prejudice  of  the  claimant. 

''  We  are  not  convinced  of  their  wrongfulness. 

**  The  Colombian  prize  court  was  duly  established  in  pursu- 
ance of  a  law  of  the  Colombian  Congress  passed  October  14, 
1821.  That  law  authorized  the  executive  power  to  establish 
prize  courts  in  the  republic,  and  promulgated  rules  and  regu- 
lations for  their  procedure  and  government.  This  was  done 
by  executive  decree,  March  30,  1822,  in  which  the  rights  and 
duties  of  parties  and  officers  in  prize  matters  are  set  forth 
fully  and  with  precision,  and,  so  far  as  we  are  advised,  in 
conformity  with  the  requirements  of  the  public  law  and  the 
usages  of  nations  in  this  regard. 

"The  prize  court  consisted  of  the  senior  commandant  of  the 
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department,  with  an  asesor  learned  in  the  law.  An  appeal  lay 
from  its  decision  to  the  supreme  court  of  justice.  We  see  in 
these  laws  no  basis  for  the  complaint,  therefore,  of  one  of  the 
insurance  companies,  to  Mr.  Clay,  in  1825,  against  the  Colom- 
bian ^ordinance'  establishing  the  court 

"The  proceedings  before  the  tribunal  seem  to  have  been 
regular  and  in  accordance  with  usage.  On  the  hearing,  July 
9,  1824,  before  the  ^senior  commandant-general  of  the  second 
marine  department,  finding  himself  associated  with  his  a^ea&r 
in  the  hall  of  the  tribunal,'  to  quote  the  language  of  the  record^ 
the  following  proofs  as  appears  from  the  record,  giving  its 
terms,  were  offered : 

"  *  Documents  are  recapitulated  Nos.  1  to  8. 

"  *  No.  8.  Ten  signed  letters,  which  state  that  all  the  cargo  is 
Spanish  property,  which  it  was  endeavored  to  protect  beneath 
the  American  flag. 

"  ^  No.  9.  Four  declarations  relating  to  the  act  of  detention 
by  the  consignee  captain  [master  ( ?)],  passengers,  supercargo, 
and  pilot. 

"  ^  Captain  [master]  declares  that  the  only  articles  which  he 
knows  to  be  American  property  are  those  belonging  to  Mr. 
Gousche,  supercargo. 

"  ^  Joaquin  Hernandez  Soto,  underconsignee  and  passenger, 
declared  himself  to  be  a  native  of  the  kingdom  of  Castile,  in 
Spain;  that  he  did  not  know  who  are  the  owners  of  the  cargo, 
although  in  part  owner  and  consignee  himself,  which  portion 
he  shipped  on  board  an  American  vessel  for  greater  security 
thereof. 

"  *  The  captain  of  the  schooner  Mechanic  makes  the  following 
representation :  That  the  act  of  having  detained  this  schooner, 
evinced  that  the  cargo  she  had  on  board  was  not  considered  to 
be  American  property,  except  that  part  belonging  to  Groosche, 
for  all  the  rest  was  shipped  by  merchants  of  Havana,  and  he 
believes  it  is  their  exclusive  property;  that  he  knows  that 
almost  all  the  merchants  of  Havana  endeavor  to  guard  their 
interests  under  the  American  fag,  in  order  to  escape  capture 
by  the  Colombian  privateers;  that  he  has  nothing  to  state  in 
favor  of  said  cargo,  and  judges  that  it  is  good  prize.' 

<<  What  the  supercargo  or  the  passengers  said  is  not  inti- 
mated, and  there  is  nothing  in  the  case  to  show.  The  letters 
are  not  here,  nor  all  the  eight  (ship)  documents,  and  all  we 
know  of  their  contents  is  stated  in  the  record.    From  this 
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fragmentary  showing,  all  that  has  come  to  ns,  so  far  from  finding 
the  prize  judgment  manifestly  wrong,  it  seems  to  ns  justified. 

^^The  letters  were  said  to  show  all  the  cargo  was  Spanish. 
The  capt-ain  said  it  was  shipped  by  merchants  of  Havana. 
He  supposed  it  Spanish  property  and  good  prize.  He  knew 
those  merchants  were  accustomed  to  send  their  merchandise 
under  the  American  flag.  Soto  claimed  to  be  a  native  of 
Spam,  but  did  not  pretend  to  anyone  on  board  to  be  a  Mexi- 
can; and  disclaimed  knowledge  of  the  ownership  of  the  goods. 
There  was  no  showing  of  neutral  property  before  the  court, 
aside  from  the  small  amount  acquitted,  and  under  the  law  the 
burden  was  upon  him  who  asserted  neutrality  of  property  to 
prove  it.  The  conduct  of  Soto  was  singular,  to  say  the  least. 
If  he  were  a  Spaniard  one  can  readily  see  why  he  shipped  the 
property  in  Barry's  name  and  disowned  it  on  the  ship.  But 
why  should  he  do  either,  if  he  were  a  Mexican?  There  would 
be  a  reason  for  this  if  the  property  had  been  subject  to  capture 
in  an  American  vessel  by  a  Spanish  cruiser,  for  Mexico  was 
also  at  war  with  Spain.  But  under  the  treaty  of  1795  it  was 
not  so  subject  to  capture.  To  attempt  it  would  have  been  an 
act  of  piracy,  subjecting  the  captors  to  execution,  and  their 
government  to  full  indemnification. 

"  His  explanation,  therefore,  of  shipment  in  Barry's  name 
for  greater  safety  does  not  explain,  if  he  was  a  Mexican  citi- 
zen. The  circumstances  all  point  to  his  being  a  Spanish  sub- 
ject. 

"Apropos  to"  the  question  of  the  regularity  and  sufficiency  of 
this  proof,  attention  is  directed  to  this  passage  in  the  opinion  of 
Judge  Story  in  the  case  of  the  Isabella  (G  Wheaton,  1),  decided 
not  many  years  before  1824:  *It  is  to  be  recollected,'  he  said, 
^  that  by  the  settled  rule  in  prize  courts  the  onus  probandi  of  a 
neutral  interest  rests  on  the  claimant.  This  rule  is  tempered 
by  another,  whose  liberality  will  not  be  denied,  that  the  evi- 
dence to  acquit  or  condemn  shall  in  the  first  instance  come 
from  the  ship  papers  and  the  passengers  on  board.' 

"This  judgment  was,  in  our  opinion,  in  accordance  with  the 
public  law.  Soto,  other  owners  of  the  cargo,  and  the  insurance 
companies  through  the  master  of  the  ship,  were  parties  to  the 
proceedings  and  bound  by  them  unless  involving  manifest 
injustice.  (Case  of  Mary,  supra,  Crousden  et  al.  v.  Leonard, 
4  Cranch,  34.)  The  naked  attidavit  of  Soto,  a  year  afterward, 
can  not  avail  against  it. 
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^^And  that  affidavit  taken  at  its  face  was  at  least  of  qaestion- 
able  safficieiicy,  nnder  the  doctrine  laid  down  in  the  case  of 
Thirty  Hognheads  of  Sugar  (9  Cranch,  328),  by  Chief  Justice 
Marshall,  quoting  a  like  ennnciation  by  Sir  William  Scott.  In 
that  case  Bentzon  wa^  a  subject  and  resident  of  Denmark, 
owning  and  operating  a  plantation  in  Santa  Cruz  island,  then 
in  possession  of  the  British.  Thirty  hogsheads  of  sugar  maua- 
factured  from  the  products  of  said  plantation  by  Bentzon's 
agents  and  for  him  were  shipped  from  the  island  on  a  British 
vessel,  consigned  to  a  house  in  London  for  account  of  Ben4^zon. 
On  their  way  (during  the  war  of  1812)  the  vessel  was  captured 
by  an  American  privateer  and  brought  to  Baltimore,  where  it 
and  the  cargo  were  libeled  as  enemy  property.  Both  were 
considered  as  good  prize,  although  the  United  States  was  at 
peace  with  Denmark.  The  ground  of  the  decision  as  to  the 
sugar  was  that  it  took  its  character  not  from  that  of  the  owner, 
but  from  that  of  the  soil  on  which  the  cane  was  produced. 
How  far  or  whether  the  goods  of  Soto  may  have  been  of  his 
own  manufacture  in  Cuba,  arising  from  products  grown  there 
on  his  own  land,  there  is  nothing  to  indicate. 

<<  There  is  still  another  objection  to  this  claim,  even  if  the 
prize  sentence  was  erroneous.  This  is  not  a  case,  it  may  be 
premised,  where  its  principles  have  been  settled  by  the  court 
of  last  resort,  and  where  an  affirmance  would  follow  as  a  mat- 
ter of  course  because  of  such  former  j udicial  settlement.  There 
was  involved  a  simple  question  of  fact,  to  wit:  Whether  the 
Soto  invoice  was  enemy  property. 

<^  It  is  thoroughly  well  settled  that  in  such  a  case — as  indeed 
is  true  of  judicial  sentences  generally  where  appeals  are  rea> 
sonably  attainable — a  state's  liability  begins  only  when  the 
court  of  last  resort^  accessible  by  reasonable  means,  has  acted 
on  it. 

**  The  doctrine  is  well  stated  by  Rutherforth  (Inst  voL  2, 
ch.  9,  §  19),  quoted  approvingly  as  a  part  of  his  own  text  by 
Mr.  Wheaton,  p.  465.    He  says: 

"  *  In  order  to  determine  when  their  right  to  apply  [those 
injured  by  wrongful  sentence  of  prize  court]  to  their  own 
state  begins,  we  must  inquire  when  the  exclusive  right  of  the 
other  state  to  judge  in  this  controversy  ends.  As  this  exclu- 
sive right  is  nothing  else  but  the  right  of  the  state  to  which 
the  captors  belong  to  examine  the  conduct  of  its  own  mem- 
bers before  it  becomes  answerable  for  what  they  have  done, 
such  exclusive  right  can  not,  and,  until  their  conduct  has  been 
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thoroughly  examined,  natural  equity  will  not  allow  that  the 
state  should  be  answerable  for  their  acts,  until  those  acts  are 
examined  by  all  the  ways  which  the  state  has  appointed  for 
this  purpose.  Since,  therefore,  it  is  usual  in  maritime  conn, 
tries  to  establish  not  only  inferior  courts  of  marine,  to  judge 
what  is  and  what  is  not  lawful  prize,  but  likewise  superior 
courts  of  review,  to  which  the  parties  may  appeal  if  they  think 
themselves  aggrieved  by  the  inferior  courts  5  the  subjects  of  a 
neutral  state  can  have  no  right  to  apply  to  their  own  state  for 
a  remedy  against  an  erroneous  sentence  of  an  inferior  court 
till  they  have  appealed  to  the  superior  court,  or  to  the  several 
superior  courts,  if  there  are  more  courts  of  this  sort  than  one, 
and  till  the  sentence  has  been  confirmed  in  all  of  them.  For 
these  courts  are  so  many  means  appointed  by  the  state,  to 
which  the  captors  belong,  to  examine  into  their  conduct:  amd 
till  their  conduct  has  been  examined  by  all  these  means  the 
state's  exclusive  right  of  judging  continues.^ 

"The  law  of  Colombia  provided  for  appeals  from  its  prize 
courts  to  the  supreme  court  of  the  republic,  as  seen,  yet  there 
was  no  attempt  at  appeal.  In  fact,  the  captain  of  the  vessel 
seemed  to  acquiesce  in  the  sentence — at  least,  he  thought,  as 
he  stated  to  the  court,  the  goods  condemned  good  prize. 
There  is  no  reason  to  suppose  he  acted  dishonestly  or  collu- 
sively.  The  conduct  of  Soto  was  suflBcient,  with  the  other  facts 
stated,  to  justify  his  remark.  If  Soto  abandoned  the  goods  to 
their  fate,  why  should  the  captain  further  litigate!  He  of 
course  knew  nothing  of  this  particular  insurance,  for  it  was 
effected  eight  days  after  the  capture. 

"Still  he  would  reasonably  assume  insurance,  and  the  law 
made  him,  being  the  master  of  the  ship,  the  agent  of  the  com- 
panies, in  their  absence,  to  protect  their  interests  in  this  re- 
gard. His  failure  to  appeal,  if  such  under  the  circumstances 
became  his  duty,  was  not  the  fault  of  Colombia. 

"There  is  still,  apparently,  another  objection  to  this  claim  as 
it  is  presented  on  the  papers  transmitted  to  us.  It  is  prose- 
cuted by  Corwin.  The  papers  here  fail  to  show  that  he  over 
had  other  interest  in  the  insurance  demands  than  the  portion 
prosecuted  against  New  Granada. 

"The  transfer  to  him  by  the  Atlantic  Company  was,  to  wit: 

"  'For  the  proportion  of  loss  said  goveruinent  [New  Granada]  is  liable  to 
pay  by  reason  of  the  seizure  of  the  cargo  of  tbescbooner  Mechanic  in  1824 
by  the  Colombian  privateer  General  Saiitander,  the  said  State  of  New 
Granada  being  liable  to  pay  the  one-half  part  of  the  loss  sustained  by 
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said  compaoy  by  reason  of  soeh  tieizare,  of  the  snm  of  aboat  $6,000.  witli 
interest.  To  have  and  to  huld  the  said  hereby  sold  and  assigned  premises 
onto  said  Amos  B.  Cor  win,  his  heirs,  and  assigns,  forever.' 

*•*•  The  trausfer  by  the  Hope  Company,  made  at  the  same  time, 
u  iu  sabfitantially  the  same  terms,  save  as  to  the  amount  of 
the  interest  transferred.  Bat  this  half  so  assigned  to  him  was 
lUlowcd  entire  by  the  Bogota  commission  in  1862,  and,  so  far 
as  appears,  settled  by  New  Granada.  Corwin's  preBentatiou 
through  Minister  Calver  of  a  claim  in  his  behalf  upon  the 
Venezuelan  Government,  in  1863,  for  her  28^  per  cent  of 
the  insurance,  was  not  based  upon  any  interest  held  by  him, 
so  iar  as  disclosed  here.  He  was  not  a  claimant  of  that 
portion  of  the  alleged  indebtedness  within  the  meaning  of 
the  treaty,  so  far  as  appears.  It  is  proper  to  say,  however, 
that  we  should  not  be  disposed  to  rest  the  decision  upon  the 
present  showing  in  this  regard  without  further  iuquirj^  if  the 
claim  were  good  otherwise.  It  may  be  the  diplomatic  corre< 
spondence  would  supply  the  deficiency. 

^<  Again,  even  if  theCorwin  demand  in  1863  could  be  shown 
to  have  been  authorized,  it  seems  to  us  it  came  too  late,  under 
our  announcement  in  case  No.  36,  if  that  was  its  first  presen- 
tation. Venezuela  had  then  been  a  state  thirty-three  years. 
The  demand  was  thirty-nine  years  old.  It  had  been  presented 
to  the  old  republic  and  not  allowed.  Venezuela  now  could 
not  be  supposed  to  have  anticipated  its  resurrection.  The 
witnesses  to  the  transaction  in  1824  had,  presumably,  passed 
away,  and  other  means  of  defense  become  dissipated.  But 
owing  to  the  possible  incompleteness  of  the  record  in  this  re- 
gard, we  prefer  to  base  oar  conclusion  upon  the  other  grounds 
stated,  assuming  proper  and  timely  presentation  of  the  claim 
against  Venezuela. 

"  The  claim  is  disallowed.'' 

Little,  commissioner,  for  the  commission,  Amos  B,  Corwin  t.  renezueia. 
No.  39,  United  States  and  Veneznela  Claims  Commission,  conveotion  of 
December  5,  1885. 

The  foregoing  decision  was  made  on  the  assumption  that  the  treaty  of 
1795  between  the  Tnited  States  and  Spain  was  not  binding  on  the  Colom- 
bian courts.  A  different  view  of  thi8  qaestion  was  taken  by  Bir.  Hassanrek 
and  his  Eonadorian  associate  on  the  mixed  commission  under  the  conven- 
tion between  the  United  States  and  Kcnador  of  November  25, 1862.  Mr. 
Hassaurek's  opinion,  which  has  not  heretofore  been  published,  and  of 
which  the  Venezuelan  commission  does  not  appear  to  have  been  cogni- 
zant, is  given  below. 


Digitized  by  VjOOQ  IC 


DENUL   OF   JUSTICE.  3221 

<'  This  case  has  been  before  the  mixed  com- 
Ecnadorian  Cornmis-  mission  for  the  settlement  of  claims  between 

■Urn:  Case  of  the  the  United  States  of  America  and  the  Ee- 

"Mechanic"  public  of  Kew  Granada,  and  an  award  was 
made,  both  commissioners  concurring,  in 
fevor  of  the  claimants. 

**  The  claimants  now  apply  to  this  commission  for  an  award 
of  21^  per  cent  of  the  ori^nal  amount  as  the  proportion  of  the 
old  Colombian  debt,  for  which  Ecuador  made  herself  liable  on 
the  disintegration  of  the  Kepublic  of  Colombia. 

*'  The  following  are  the  facts  of  the  case: 

'<  In  April  1824  the  American  schooner  Mechanic^  Humphrey 
Taber,  master,  sailed  from  Havana  with  a  general  cargo  bound 
for  Tampico,  Mexico  (via  Key  West).  After  having  made  the 
latter  port,  and  being  on  her  way  to  her  ultimate  destination, 
she  was  on  the  6th  of  May  boarded  by  the  Colombian  privateer 
General  Santcmder^  Captain  Chase,  and  detained  for  carrying 
enemy's  goods.  It  must  be  borne  in  mind  that  the  Bepublic  of 
Colombia  was  then  at  war  with  Spain,  a  war  in  which  the 
United  States  were  neutral.  Captain  Chase  took  out  of  the 
Mechanic  the  supercargo,  two  passengers,  one  of  whoin  was  Mr. 
Joaquin  Hernandez  Soto,  and  four  of  the  crew,  and  sent  the 
schooner  to  Laguayra  in  charge  of  a  prize  crew  for  adjudication. 
Proceedings  were  instituted  against  the  cargo  of  the  Mechanic^ 
and,  with  the  exception  of  a  few  packages  belonging  to  the 
supercargo,  who  was  an  American  citizen,  the  entire  cargo  was 
condemned  as  enemy's  (Spanish)  property  by  the  court  sitting 
at  Puerto  Cabello,  on  the  9th  of  June  1824.  The  schooner  was 
restored  to  the  captaiu,  to  whom  freight  was  allowed  on  the 
cargo. 

^<  It  also  appears  that  a  large  portion  of  the  goods  on  board 
the  Mechanic  belonged  to  Joaquin  Hernandez  Soto,  who  claimed 
to  be  a  citizen  of  the  United  Provinces  of  Mexico,  with  which 
the  Republic  of  Colombia  was  then  at  peace.  Soto  was  a 
native  of  Spain,  but  had  lived  in  Mexico  since  1819,  at  San 
Luis  de  Potosi,  where  his  family  resided,  and  where  he  was 
established  in  business  as  a  merchant.  Under  these  circum- 
stances it  is  claimed  that  his  property  was  neutral  property, 
and,  having  been  found  on  board  of  a  neutral  vessel,  should  not 
have  been  condemned. 

^<The  cargo  shipped  by  Soto  at  Havana  was  insured  against 
all  risks  for  the  sum  of  $19,000,  as  follows:  $12,000  in  the 
5627— Vol.  3 69 
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Atlantic  Insurance  Company  and  $7,000  in  the  Hope  Insor- 
ance  Company  of  New  York ;  and  in  consequence  of  its  con- 
demnation by  the  Colombian  prize  courts,  the  said  insurance 
companies  had  to  pay  to  Soto,  through  his  agents,  Goodhue 
&  Co.,  in  New  York,  the  following  sums:  The  Atlantic  Insur- 
ance Company,  $12,000,  and  the  Hope  Insurance  Company, 
inclusive  of  interest  from  3d  January  1825  to  the  2d  of  June 
1825,  $7,175. 

**The  former  payment  was  made  on  the  3d  January  1825,  the 
latter  on  the  2d  June  1825. 

"In  the  same  year  a  claim  was  presented  on  behalf  of  said 
insurance  companies  by  the  American  minister  at  Bogotd  to 
the  Colombian  Government,  and  lengthy  discussions  followed 
which  had  led  to  no  result  when  they  were  terminated  by  the 
dissolution  of  the  Eepublic  of  Colombia.  The  point  of  discus- 
sion between  tlie  Colombian  Government  and  the  Hon.  E.  C. 
Anderson,  the  American  minister,  w;as  the  insufficiency  of  the 
evidence  and  the  erroneous  grounds  on  which  the  court  of 
admiralty  at  Puerto  Cabello  had  declared  the  property  of  Soto 
to  be  Spanish  property.  Soto,  it  was  claimed  by  the  American 
representative,  even  if  he  had  not  renounced  his  Spanish  alle- 
giance, which  he  swears  he  did,  by  becoming  a  Mexican  citi- 
zen, was  by  the  law  of  nations  a  Mexican  merchant,  and  his 
property,  if  captured  by  the  armed  vessels  of  Spain,  would 
have  been  liable  to  confiscation  as  Mexican  property. 

"The  same  view  is  presented  to  this  commission  by  Mr.  Amos 
B.  Corwine,  the  attorney  for  the  claimants.  But  it  does  not 
seem  necessary  to  us  to  cuter  ui)on  a  discussion  of  a  mere  ques- 
tion of  fact,  which  after  all  is  not  the  question  on  which  this 
case  should  be  decided.  Even  if  Soto  had  been  a  Spaniard, 
and  his  property  Spanish,  and  consequently  enemy^s  proi)erty, 
it  should  not  have  been  condemned.  Having  been  found  on 
board  of  an  American  vessel,  it  was  protected  by  the  neutral 
flag  by  the  express  terms  of  a  treaty,  which,  in  our  opinion, 
Colombia  was  bound  to  respect. 

"  The  principle  of  '  free  ships  free  goods'  had  been  estab- 
lished by  the  treaty  of  1795  between  Spain  and  the  United 
States.  Article  XV  of  said  treaty  contains  the  following 
provision: 

"  <lt  shall  be  likewise  lawful  for  the  subjects  and  inhabitants 
aforesaid,  to  sail  with  the  ships  and  merchandises  aforemen- 
tioned, and  to  trade  with  the  same  liberty  and  security  Irom  the 
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places,  x>orts,  and  haveus  of  those  who  are  enemies  of  both  or 
either  party,  without  any  opposition  or  distarbance  whatso- 
ever,  not  only  directly  from  the  places  of  the  enemy  aforemen- 
tioned to  neutral  places,  but  also  from  one  place  belonging  to 
an  enemy  to  another  place  belonging  to  an  enemy,  whether 
they  be  under  the  jurisdiction  of  the  same  prince  or  under 
several;  and  it  is  hereby  stipulated  that  free  ships  shall  also 
give  freedom  to  goods,  and  that  everything  shall  be  deemed 
free  and  exempt  which  shall  be  found  on  board  the  ships  be- 
longing to  the  subjects  of  either  of  the  contracting  parties, 
although  the  whole  lading^  or  any  part  thereof,  should  apper- 
tain to  the  enemies  of  either,  contraband  goods  being  always 
excepted.  It  is  also  agreed  that  t4ie  same  liberty  be  extended 
to  persons  who  are  on  board  a  free  ship,  so  that  although  they 
be  enemies  to  either  party,  they  shall  not  be  made  prisoners  or 
taken  out  of  that  free  ship,  unless  they  are  soldiers  in  actual 
service  of  the  enemies.^ 

"  When  this  treaty  was  made,  the  subsequent  Bepublic  of 
Colombia  was  part  of  the  Spanish  Empire,  and  the  public  laws 
and  treaties  of  Spain  were  binding  on  all  her  subjects,  whether 
in  Europe  or  America.  From  the  obligations  that  treaty  im- 
lK)sed  on  the  whole  Spanish  nation  the  Bepublic  of  Colombia 
could  not  and  did  not  free  herself  by  her  subsequent  decla- 
ration of  independence.  Third  parties  had  acquired  rights  and 
interests  under  the  treaty  which  Colombia  was  not  at  liberty 
to  disregard,  and  the  United  States  had  a  right  to  expect  that 
the  Colombian  cruisers  and  prize  courts  would  respect  the 
property  covered  by  the  American  flag. 

"  That  a  state  never  loses  any  of  its  rights,  nor  is  discharged 
from  any  of  its  obligations,  by  a  change  in  the  form  of  its  civil 
government,  Is  one  of  the  fundamental  principles  of  interna- 
tional law.  It  applies,  by  analogy,  to  cases  such  as  the  one 
before  us,  where  one  part  of  a  nation  separates  itself  from  the 
other.  It  is  evident  that  on  the  creation  of  a  new  state,  by  a 
division  of  territory,  that  new  state  has  a  sovereign  right  to 
enter  into  new  treaties  and  engagements  with  other  nations; 
but  until  it  actually  does,  the  treaties  by  which  it  was  bound 
as  a  part  of  the  whole  state  will  remain  binding  on  the  new 
state  and  its  subjects. 

"  The  authorities  in  support  of  this  proposition  are  numer* 
ous,  but  I  will  only  cite  the  following: 

"  'And  so  (says  Chancellor  Kent)  if  a  state  should  be  divided 
in  respect  to  territory,  its  rights  and  obligations  are  not  im- 
paired, and  if  they  have  not  been  apportioned  by  special  agree- 
ment, those  rights  are  to  be  enjoyed,  and  those  obligations 
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fdlfllled  by  all  the  parts  in  common.'    (Kent's  OommentarieBy 
vol.  1,  p.  25). 

"Bello  says: 

^<  ^Even  if  a  state  should  be  divided  into  two  or  more,  neither 
its  rights  nor  its  obligations  are  thereby  impaired,  but  mast 
be  enjoyed  or  falfilleil  in  common  or  apportioned  among  the 
new  states  by  mutual  agreement.  Bynkershoek  censures  the 
conduct  of  England  for  denyiug  to  Holland  the  rights  of  fish- 
ery established  by  treaty  between  Henry  III.  of  England  and 
Philip,  Archduke  of  Austria,  on  the  ground  that  said  treaty 
had  been  concluded  with  an  Archduke  and  not  with  the  states 
general.  He  also  censures  the  bad  faith  of  Denmark  in  refos- 
ing  to  keep  with  those  states  the  compact  of  Espira,  con- 
cluded with  the  Em|>eror  Charles  V.,  in  favor  of  the  Belgians.' 
(Principios  de  Derecho  luternacional,  2  edition,  p.  20.) 

"Phillimore  says: 

*<^If  a  nation  be  divided  into  various  distinct  societies,  the 
obligations  which  had  accrued  to  the  whole,  before  the  divi- 
sion, are,  unless  they  have  been  the  subject  of  a  special  agree- 
ment, ratably  binding  u[K)u  the  different  parts.'  (Commen- 
taries on  International  Law,  Yol.  1,  Part  II.  chap.  7,  sees.  137, 
158.) 

"  *  Contra  evenit,  (says  Grotius)  ut  quae  una  civitas  fuerat 
dividatur,  aut  consensu  mutuo,  aut  vi  bellica,  sicut  corpus  im- 
perii Persici  di visum  est  in  Alexandri  successores;  quod  cum 
fit,  plura  pro  uno  existunt  sumiiia  imperia,  cum  suo  jure 
in  partes  singulas.  Si  quid  autem  commune  fuerit,  id  aat 
communiter  est  administrandum,  aut  pro  ratis  portionibus 
dividendum.'    (Grotius,  IL  c.  IX.  s.  10,  p.  327.) 

"The  United  States  availed  themselves  of  the  very  first  op- 
portunity to  notify  the  Republic  of  Colombia  that  they  must 
consider  her  bound  by  the  obligations  imposed  on  her  by  the 
treaty  of  1795,  said  treaty  having  been  concluded  prior  to  her 
separation  from  the  mother  country.  On  the  27th  of  May 
1823  Mr.  Adams,  then  Secretary  of  State,  in  his  iustructions 
to  Mr.  Anderson,  the  first  American  minister  appointed  to 
Colombia,  said : 

"  <  It  is  asserted  that  by  her  declaration  of  independence 
Colombia  has  been  entirely  released  from  all  her  obligations 
by  which,  as  part  of  the  Spanish  nation,  she  was  bound  to 
other  nations.  This  principle  is  not  tenable.  To  all  engage- 
ments of  Spain  with  other  nations  affecting  their  rights  and 
interests,  Colombia,  so  far  as  she  was  affected  by  them,  re- 
mains bound  in  honor  and  justice.' 

"  He  refers  by  way  of  illustration  to  the  treaties  of  1796  and 
18I!»,  between  the  United  States  and  Spain.  To  the  stipula- 
tions of  the  former,  Colombia  is  bound  as  by  an  express  compact 
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made  whet)  she  was  a  Spanish  colony.  As  to  the  latter,  this 
treaty  having  been  made  after  the  territories  now  composing 
the  Kepublic  of  Colombia  had  ceased  to  acknowledge  the  au- 
thority of  Spain,  they  are  not  parties  to  it,  bat  their  rights  and 
duties  in  relation  to  the  subject-matter  remain  as  they  had  ex- 
isted before  it  was  made.  (British  and  Foreign  State  Papers, 
1825,  C,  p.,  480.) 

^^  The  same  principle  has  been  continually  invoked  by  the 
republics  of  Ecuador,  New  Granada,  and  Venezuela,  which 
formerly  constituted  the  Republic  of  Colombia.  Until,  for  the 
treaties  between  Colombia  and  foreign  nations,  they  had  sub- 
stituted treaties  of  their  own,  they  claimed  to  be  entitled  to 
all  the  rights  granted  and  bound  to  the  fulfillment  of  all  the 
obligations  imposed  by  the  treaties  of  Colombia. 

^^  in  18GI  complications  arose  between  Ecuador  and  Peru, 
threatening  to  lead  to  a  serious  rupture  between  the  two 
countries.  One  of  the  principal  points  in  controversy  was  an 
old  boundary  question  affecting  the  title  to  the  so-called 
Oriental  or  Napo  province  on  the  eastern  side  of  the  Ecu- 
adorian Andes,  a  question  which  had  already  on  former  occa- 
sions produced  a  great  deal  of  ill  feeling  between  the  two 
sister  states.  The  Peruvian  Government  found  fault  with  a 
new  Ecuadorian  election  law,  dividing  the  country  into  dis- 
tricts, one  or  more  of  which  comprised  the  territory  claimed 
by  Pern;  and  on  account  of  this  and  other  unpleasant  ques- 
tions then  pending,  war  was  considered  imminent.  The  Ecu- 
adorian Government  in  arguing  the  boundary  question  chiefly 
relied  on  a  treaty  concluded  on  the  22d  September  1829,  be- 
tween the  old  Republic  of  Colombia  and  Peru,  which  provided 
for  the  appointment  of  a  joint  commission  to  fix  the  boundary 
line,  and  for  a  reference  of  the  dispute,  in  case  the  commis- 
sioners should  be  unable  to  agree,  to  the  arbitration  of  a 
friendly  power.  Ecuador,  as  a  former  part  of  Colombia,  took 
it  for  granted  that  said  treaty  still  continued  to  be  in  force, 
notwithstanding  the  dissolution  of  one  of  the  contracting  par- 
ties; and  Dr.  Carv^jal,  then  minister  of  exterior  relations, 
must  have  considered  such  an  assumption  to  rest  on  self- 
evident  principles  of  public  law,  for  he  did  not  even  consider 
it  necessary  to  support  it  by  argument  On  the  6th  of  Octo- 
ber 1861  he  wrote  to  J.  F.  Melgar,  then  Peruvian  minister  of 
foreign  relations,  as  follows : 

" '  Such  a  law  would  not  prejudice  the  rights  of  Peru  and 
could  not  prejudice  or  decide  the  territorial  question  at  issue 
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between  the  two  coaiitries,  because  a  law  is  obligatory  only 
in  the  country  where  it  is  made,  as  your  excellency  has  well 
said,  and  moreover  because  there  is  a  superior  law  existing 
which  equally  binds  both  countries.  I  mean  the  treaty  of  22nd 
of  September  1829,  a  treaty  which  settles  this  question  by  pre* 
scribing  the  manner  and  form  in  which  the  boundaries  of  the 
two  republics  should  be  determined. 

"  *  In  conformity  with  that  treaty,  therefore,  the  undersigned 
does  not  hesitate  to  repeat  what  he  has  said  in  one  of  his  other 
notes  to  your  excellency,  transmitted  with  this,  that  his  gov- 
ernment is  ready  to  appoint  the  commission,  which  jointly 
with  that  to  bo  appointed  by  the  government  of  your  excel- 
lency is  to  ascertain  the  boundary  lines  between  the  two  coun- 
tries, and  that  he  proposes  to  leave  to  the  arbitration  of  Chile 
any  question  or  questions  on  which  the  said  commissioners 
should  be  unable  to  agree.' 

<^And  in  another  paragraph  of  the  same  note  Dr.  Garvajal 
says:  *The  said  treaty  of  1829  being  in  full  force,  whereas  on 
the  other  hand  its  provisions  for  ascertaining  the  boundary 
lines  have  not  yet  been  complied  with,  the  undersigned  can  not 
discover  the  reason  why  your  excellency  should  have  claimed 
as  Peruvian  territory  the  territories  of  Jaen,  Napo,  Canelos, 
and  Quijos,  which  have  already  been  and  are  now  in  posses- 
sion of  Ecuador.' 

^^That  the  Ecuadorian  Grovernment  considered  said  old  Co- 
lombian treaty  still  valid  and  binding,  although  made  by 
Colombia  and  not,  strictly  speaking,  by  Ecuador,  is  evidenced 
by  the  additional  fact  that  in  a  publication  of  the  treaties  in 
force  between  the  Republic  of  Ecuador  and  foreign  powers, 
which  publication  was  maile  in  1862,  by  order  of  the  Ecuadorian 
Government,  the  above  treaty  is  not  only  reproduced,  but  even 
occupies  the  first  place. 

"Ecuador,  therefore,  having  fully  recognized  and  claimed 
.  the  principle  on  which  the  case  now  before  us  turns,  whenever 
from  such  a  recognition  rights  or  advantages  were  to  be  de- 
rived, could  not  in  honor  and  good  faith  deny  the  principle 
when  it  imposed  an  obligation. 

"It  seems  to  be  clear,  therefore,  that  Colombia  was  bound  by 
the  treaty  of  1795  to  respect  enemy's  property  covered  by  the 
American  flag  as  neutral  property,  only  excepting  contraband 
of  war.  The  treaty  concluded  on  the  3d  October  1824  between 
the  United  States  and  the  Republic  of  Colombia  reiterated  the 
same  principle,  and  although  that  treaty  was  made  subsequent 
to  the  transaction  now  under  examination,  it  gives  an  addi- 
tional sanction  to  a  principle  established  and  recognized  long 
before. 
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"  Hence,  after  a  careful  exaniitiation  of  the  question,  we  are 
constrained  to  bold  that  the  condemnation  of  Soto^s  goods  was 
a  wrongful  act  for  which  Colombia  is  responsible. 

"  The  condemnation  of  the  rest  of  the  cargo  of  the  Mechanic 
as  enemy's  property  was  equally  wrongful,  but  as  no  claim  is 
preferred  by  the  other  parties  in  interest,  that  part  of  the  case 
need  not  be  considered. 

"  We  have  come  to  the  conclusion,  therefore,  that  an  award 
should  be  entered  in  favor  of  the  claimants  for  21J  per  cent  of 
the  original  sum  of  $19,000,  being  $4,085,  on  which  sum  interest 
must  be  calculated  for  40  years  and  7  months  at  the  established 
rate  of  5  per  cent,  making  $8,280.15,  which,  added  to  the  prin- 
cipal, will  give  a  new  principal  of  $12,374.15. 

*'  Having  already  adopted  25  per  cent  premium  as  the  nor- 
mal rate  of  exchange  between  this  country  and  the  United 
States,  we  will  make  au  addition  of  $3,093.54,  and  enter  an 
award  for  $15,467.69  of  Ecuadorian  currency.^ 

Opinion  of  Mr.  Hassanrek,  commissioner,  delivering  the  opinion  of  the 
commission,  case  of  the  Ailaniic  and  Hope  Insurance  Companies  y.  Ecuador, 
United  States  and  Ecuadorian  Claims  Commission,  convention  of  November 
25,  1862. 

The  claimants,  merchants  of  New  York,  in 
'""^tfiTc^^  *  ^^®  autumn  of  1825  purchased  at  that  place  93 
bales  of  Russian  beeswax,  which  had  lately 
been  imported  from  St.  Petersburg.  On  October  29,  1825, 
they  shipped  the  wax  on  the  schooner  Fourth  ofJuly^  which 
arrived  at  Alvarado,  Mexico,  her  port  of  destination,  Novem- 
ber 30, 1825.  In  an  accompanying  invoice  the  value  of  the 
wax  when  shipped  at  New  York  was  said  to  be  $10,108.81, 
and  both  in  the  invoice  and  the*  bill  of  lading,  the  wax  was 
declared  to  be  Eussian.  The  invoice  was  certified  under  seal 
by  the  Mexican  consul  at  New'  York,  and  accompanying  it 
there  was  a  copy  of  the  export  entry  from  the  New  York  cus- 
tom-house, showing  the  official  record  of  the  arrival  of  the  wax 
from  Russia,  its  deposit  in  the  public  warehouse,  and  its  ship- 
ment on  the  Fourth  of  July,  This  export  entry  was  certified 
by  the  collector  of  customs  of  the  port  of  New  York,  and  In 
turn  by  the  Mexican  consul,  in  each  case  under  seal. 

December  18, 1825,  the  whole  93  bales  were  seized  by  the 
customs  authorities  at  Alvarado  *' on  suspicion"  of  its  being 
Havana  wax,  the  importation  of  which  into  Mexico  was,  owing 
to  the  war  with  Spain,  then  prohibited.  Disregarding  the  evi- 
dence furnished  by  the  shi[rs  papers,  the  authorities  called  m 
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three  alleged  experts,  one  of  whom  thoaght  the  wax  was  Ha- 
vana, while  another  pronoanced  it  Russian,  and  the  third  ex- 
pressed DO  opinion  whatever.  Samples  were  then  sent  to  the 
City  of  Mexico,  where  two  customs  officers,  without  hearing 
anyone  on  behalf  of  the  owners,  reported  that  the  wax  was 
from  Havana.  On  this  report  the  judge  of  first  instance  at 
Alvarado  pronounced  a  sentence  of  condemnation.  From  this 
sentence  the  owners  appealed,  and  about  the  time  of  the  entry 
of  the  appeal  sent  the  most  conclusive  evidence  from  New 
York  (including  the  original  invoices)  of  the  Hussian  origin  of 
the  wax.  After  much  delay  the  court  of  second  instance,  to 
which  the  appeal  was  taken,  rendered  a  judgment  of  restora- 
tion in  favor  of  tbe  owners.  The  authorities,  however,  instead 
of  restoring  the  wax,  took  an  appeal  to  the  supreme  court  of 
Mexico,  which  in  1828  ordered  the  restoration  of  the  wax  to 
the  owners,  but  refused  indemnity  for  the  loss  by  its  deten- 
tion, deterioration,  and  diminished  price  when  sold. 

The  American  commissioners  allowed  $10,733.15,  which  was 
the  amount  of  loss  ascertained  by  deducting  the  price  finally 
obtained  at  Alvarado  from  the  invoice  price  at  New  York, 
after  adding  to  the  latter  the  duties,  charges,  and  a  moderate 
profit,  together  with  the  expenses  incurred  in  the  recovery  of 
the  wax.  On  this  sum  they  allowed  interest  at  5  per  cent 
from  April  29, 1828,  the  day  on  which  the  owners  received  the 
wax  from  the  customhouse  under  the  decree  of  the  supreme 
court  of  Mexico.  The  Mexican  commissioners  did  not  argue 
that  the  seizure  was  rightful,  but  maintained  that  as  <Hbe 
suit  instituted  in  the  matter  of  the  wax"  was  <^ terminated  by 
the  final  decision  of  the  supreme  court  of  justice  of  Mexico, 
which  court,  having  before  them  the  merits  of  the  case,  ordered 
the  restitution  of  the  wax,  but  disallowed  the  right  to  the 
claimants  of  suing  for  damages  and  costs,"  tbe  claimants  had 
"  no  such  right  to  the  indemnification  which  they  now  ask." 

The  umpire  on  February  23, 1842,  awarded,  in  accordance 
with  the  opinion  of  the  American  commissioners,  the  sum  of 
$18,058.61. 

G»  G,  4"  S,  Howland  v.  Mexico  :  CommisBiun  under  the  convmition 
between  the  United  States  and  Mexico  of  April  11,  1839.* 


'A  case  similar  to  tbe  above,  before  the  same  commission,  was  tbat  of 
Nancy  Andrews,  who  claimed  Indemnity  for  the  couiiscation  of  Russian 
wax  by  the  Mexican  authorities  on  suspicion  of  its  being  Spanish.  In 
this  case,  however,  there  was  no  carrying  of  the  case  to  a  higher  court 
than  that  of  first  instance,  which  pronounced  the  condemnation.  Th« 
wholo  proceeding  was  apparently  fraudulent,  and  the  umpire  awarded  the 
value  of  the  merchandise  with  interest. 
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A  claim  was  presented  to  the  mixed  com- 
Caseof  the'^Orient"  mission   under   tbe  convention  between  the 

United  States  and  Mexico  of  April  11, 1839, 
for  the  confiscation  of  the  American  schooner  Orient  and 
her  cargo  by  Mexican  authorities.  Stephen  .Morgan,  jr.,  and 
various  other  persons  claimed  as  owners  of  the  vessel,  and  John 
Baldwin  as  owner  of  the  cargo.  The  United  States  commis- 
sioners, Messrs.  Marcy  and  Brackeuridge,  maintained  that  the 
proceedings  against  the  vessel  and  cargo  were  irregular  and 
fraudulent,  and  that  damages  should  be  awarded.  The  Mex- 
ican commissioners  maintaining  a  contrary  view,  the  case  was 
sent  to  the  umpire,  who  for  lack  of  time  returned  it  undecided. 
It  was  afterward  laid  before  Messrs.  Evans,  Smith,  and  Paine, 
commissioners  under  the  act  of  Congress  of  March  3, 1849, 
who  said : 

**  The  Orient  was  cleared  at  New  Orleans  on  the  14tli  day 
of  March  1837  for  Tobasco,  but  by  the  terms  of  the  charter 
party  between  the  master  of  the  vessel  and  the  shippers  ot  the 
cargo,  her  destination  was  to  be  controlled  by  Baldwin^  the 
claimant,  who  was  on  board.  On  arriving  at  the  port  of 
Minatitlan,  they  found  there  Victor  Crossons,  the  agent  of 
Baldwin,  to  wliom  the  cargo  was  consigned,  and  it  was  agreed, 
with  the  permission  of  the  cx)llector,  to  land  the  cargo  there. 
Permission  was  given  and  the  cargo  was  landed  and  deposited 
in  the  custom-house.  After  the  vessel  had  been  discharged, 
Baldwin  wished  to  transfer  the  goods  into  the  interior,  where 
they  were  destined  for  purposes  of  trade.  The  collector 
refused  to  allow  their  removal  and  ordered  the  arrest  both  of 
Baldwin  and  the  master,  who  were  taken  into  custody.  He  then 
ordered  a  complaint  to  the  commissary  general  of  the  depart- 
ment of  Vera  Oruz,  charging  fraud,  the  delivery  of  false  mani- 
fests, and  an  attempt  to  bribe  him.  Proceedings  were  imme- 
diately instituted  by  the  commissary-general  before  the  judge 
of  the  district,  with  a  view  to  procure  the  condemnation  of 
the  vessel  and  cargo.  By  order  of  the  judge,  a  schooner  of 
war  was  dispatched  to  Minatitlan  to  conduct  the  Orient  and 
her  cargo  to  Vera  Cruz.  This  order  being  executed,  the  pro- 
ceedings were  continued  till  the  8th  May,  at  which  date  the 
judge  pronounced  a  decree  of  confisriation  of  the  vessel  and 
cargo.  This  seutance  was  confirmed  on  the  8th  of  June  by  the 
superior  tribunal  to  which  appeal  was  taken  from  the  decision 
of  the  inferior  court.  The  vessel  and  cargo  were  sold  and 
were  wholly  lost  to  the  owners. 

**  The  claimant's  right  to  an  indemnity  in  this  case  depends 
on  the  degree  of  authority  which  should  be  attached  to  the 
sentence  of  the  court  by  which  the  confiscation  was  ordered. 
It  is  well  settled  that  the  decisions  of  a  court,  conde;nning  the 
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property  of  citizens  of  another  country,  are  not  conclusive 
evidence  of  tlie  justice  or  legality  of  such  condemnation.  The 
government  of  a  country  whose  citizens  have  been  despoiled 
by  such  decisions  has  a  right  to  look  info  the  proceedings,  and 
if  the  sentence  is  in  violation  of  the  well-established  principles 
of  national  law,  or  based  upon  testimony  clearly  insafficient, 
such  decisions  may  be  wholly  disregarded,  and  an  indemnity 
demandedfor  the  wrongs  inflicted  under  their  sanction.  .•   •    ♦ 

^^An  examination  of  the  proceedings  in  this  case,  and  of  the 
evidence  n[)on  which  the  sentence  of  confiscation  was  rendered, 
which  is  embraced  in  the  expediente^  has  satisfied  the  board 
that  the  sentence  was  unwarranted  by  the  evidence,  and 
therefore  unjust,  and  consequently  presents  no  bar  to  the 
present  claim  for  indemnity.  The  ground  upon  which  the  sen- 
tence of  confiscation  was  founded  was  a  charge  of  fraud  and 
an  intention  to  violate  the  revenue  laws  of  Mexico.  The  spe- 
cific facts  alleged  upon  which  this  charge  was  based  and  from 
which  the  intention  of  fraud  was  inferred  were  that  the  cargo 
was  discharged  at  Minatitlan  after  the  vessel  had  cleared  for 
Tobasco,  and  that  a  false  manifest  of  the  cargo  was  delivered 
to  the  collector  of  the  former  port.  Although  the  landing  of 
the  cargo  at  Minatitlan  after  the  vessel  had  cleared  for  Tobasco 
might  create  some  suspicions  of  a  fraudulent  intention,  and 
perhaps  justify  an  increased  vigilance  on  the  part  of  the  rev- 
enue officers,  it  was  not  in  itself  such  evidence  of  fraud  as 
would  justify  a  confiscation.  In  this  case  the  facts  presented 
furnish  a  reasonable  explanation  and  sufficiently  rebut  the 
presumption  of  fraud.  The  cargo  was  designed  for  trade  in 
the  interior,  an.lCrossons,  the  agent,  lo  whom  it  was  consigned, 
was  to  make  the  necessary  arrangements  to  transport  it  from 
the  coast.  The  fact  that  the  charter  party  placed  the  destina- 
tion of  the  vessel  under  the  control  of  Baldwin,  who  was  on 
board,  is  evidence  that  it  was  not  absolutely  determined  that 
the  cargo  should  be  taken  to  Tobasco,  although  the  vessel  was 
cleared  for  that  port.  The  point  of  landing  the  goods  might 
reasonably  be  supposed  to  depend  upon  the  facilities  for  trans- 
portation to  the  interior  which  might  be  found.  Crossons  was 
found  at  Minatitlan  when  the  vessel  arrived' there,  and  it  is  a 
reasonable  presumption  that  his  presence  there,  and  the 
arrangements  which  he  had  made  for  the  transportation  of  the 
goods,  induced  Baldwin  to  land  them  at  that  i>oint.  Besides, 
it  is  conceded  that  no  attempt  was  made  to  land  them  until 
the  permission  of  the  collector  was  given.  No  intention  of 
fraud  can  therefore  be  fairly  inferred  from  this  fact. 

'*It  seems  more  probable,  from  the  declarations  of  the  col- 
lector to  the  commissary-general,  that  the  permission  to  land 
the  goods  was  given  by  him  for  the  purpose  of  getting  them 
into  his  possession  in  order  to  i)r<)ceed  more  surely  to  effect 
their  confiscation.  He  says,  *  this  strengthened  my  suspicions, 
.and  then,  with  prudence  and  dissimulation,  I  commenced  the 
operation  of  unloading.'    The  charge  that  a  false  manifest 
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Was  presented  is  sustained  by  the  testimony  of  the  collector 
alone.  He  presented  a  paper  purporting  to  be  a  manifest  cer- 
tified by  the  collector  at  Key  West,  showing  that  the  Orient 
sailed  from  that  port  for  Tobasco,  and  which  he  alleged  was 
presented  to  him  by  the  master.  This  manifest  did  not  contain 
a  true  description  of  the  cargo.  The  evidence  of  the  collector 
on  this  point  was  directly  contradicted  by  that  of  Morgan,  the 
master,  Baldwin,  Grossons,  and  Librado  Vargas,  one  of  his 
own  assistants,  who  all  certified  that  when  he  went  on  board 
the  schooner  triplicate  manifests  of  the  cargo  were  presented  to 
him  by  the  master,  certified  by  the  Mexican  consul  at  New 
Orleans,  which  he  refused  to  receive  because  they  were  not 
written  in  either  French  or  Spanish,  and  that  he  went  ashore 
leaving  the  manifests  on  the  table  in  the  cabin. 

"The  decision  of  the  court  confiscating  the  vessel  and  cargo 
was  thus  founded  on  a  single  fact,  ascertained  to  exist  only  on 
the  testimony  of  a  single  witness,  while  it  was  expressly  denied 
by  four  others,  having  an  equal  opiwrtunity  of  knowing  the 
truth  and  equally  entitled  to  credit.  A  decision  thus  given  in 
direct  opposition  to  so  strong  a  preponderance  of  thetestimony 
cannot  be  entitled  to  respect.  It  indicates  strongly  a  prede- 
termination on  the  part  of  the  judge  to  confiscate  the  property 
without  reference  to  the  testimony.  This  opinion  is  strength- 
ened by  the  fact  that  fourteen  days  before  the  decision  wa^ 
made  the  judge  had  agreed  to  pay  certain  expenses  out  of  the 
proceeds  of  the  confiscation.  On  the  24th  of  April  Jos6  de 
Aldana,  a  commissioner  of  the  government,  addressed  a  note 
to  the  judge  in  reference  to  an  express  which  had  been  sent  to 

: ,  in  which  he  said:  'And  as  it  would  not  be  just  that 

the  public  treasury  should  undergo  the  expense  of  said  express, 
on  account  of  the  vessel  that  causes  it  having  been  employed 
in  a  particular  service,  his  excellency  has  determined,  accord- 
ing to  what  we  have  agreed  on  this  morning  between  yon  and 
myself,  that  it  will  be  paid  from  the  ])rocee(l8  of  the  confisca- 
tion as  fees  relating  to  it.'  A  judge  who  would  thus,  two  weeks 
in  advance  of  a  trial  and  before  the  testimony  was  examined, 
pledge  himself  to  make  a  particular  decision,  would  not  be 
likely  to  be  very  scrupulous  in  the  examination  of  the  evidence, 
and  certainly  could  claim  no  very  great  degree  of  respect  for 
his  decision. 

"  The  board  is  satisfied  from  the  whole  proceedings  that  the 
charge  of  fraud  was  not  sustained  by  the  evidence  before  the 
court,  and  that  the  sentence  of  confiscation  was  improperly 
rendered.  It  is  therefore  decided  by  the  board  that  the  claim 
•    •    *    is  a  valid  claim  against  the  Republic  of  Mexico.'^ 

Certain  property  having  been  seized  bymili- 

®    -.  '      tary  authorities,  the  mutter  finally  came  before 

the  supreme  court  of  Mexico,  which,  while 

holding  that  the  seizure  was  not  legal  refused  to  render  a. 

judgment  for  loss  and  damage.     Mr.    VVadsworth  thought 
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that  an  award  slionld  be  made.  Beferring  to  the  decision 
of  the  supreme  court  of  Mexico,  he  said:  "Such  a  decision 
by  the  supreme  court  may  be  binding  upon  all  inferior  tnba- 
uals  in  Mexico,  but  while  it  is  entitled  to  much  respect  here, 
is  not  conclnsive  upon  this  commission.^  Mr.  Palacio  thought 
that  no  award  should  be  made.  The  umpire  made  an  award 
in  favor  of  the  claimant. 

Lieber,  umpire,  Jnly  19, 1871,  Mather  4-  Glover  v.  Mexico,  No.  178,  Am. 
docket,  conveDtion  of  July  4, 1868,  MS.  Op.  1. 454. 

The  claims  convention  between  the  United 

French  and  Ameri-  States  and  France  of  January  15,  1880,  con- 
can   dainu  Com-  j    .      •■  . .        •■  «    ■■  • 

tained    an  exceptional   provision  excluding 


firom  the  jarisdiction  of  the  commission  organ- 
ized thereunder  claims  which  had  been  <<  diplomatically,  judi- 
cially, or  otherwise  by  competent  authorities  heretofore  dis- 
posed of  by  either  government."  We  have  also  seen  that  in 
the  case  of  Isaac  Taylor  v.  The  Republic  of  France^  No.  1,  the 
United  States,  on  the  strength  of  that  provision,  withdrew  a 
claim  for  the  seizure  and  condemnation  of  a  vessel  and  cargo 
as  prize  by  the  competent  authorities  of  France;  that  Mr. 
Blaine,  as  Secretary  of  State,  in  directing  tbe  claim  to  be 
withdrawn,  expressed  the  expectation  that  the  French  Gov- 
ernment would  pursue  the  same  course  in  respect  of  similar 
claims  of  French  citizens  against  the  United  States;  but  that 
the  French  Government,  while  directing  the  withdrawal  of 
certain  claims  against  the  United  States  (R.  M.  A.  de  Perdreaa- 
ville.  No.  18;  Thomas  0.  Payan,  assignee,  No.  28;  Jules 
Perrodin,  No.  90,  as  to  13  bales  of  cotton ;  Bazile.  Laplace, 
No.  3G5;  Marie  Amelie  Laplante,  widow,  and  heirs,  No.  674), 
declined  so  to  treat  the  case  of  G.  A.  Le  More  &  Co.,  No.  211, 
the  withdrawal  of  which  the  United  States  had  demanded.^ 
G.  A.  Le  More  &  Co.,  citizens  of  France, 
Case  of  Le  More,  demanded  compensation  for  830  bales  of  cot- 
ton, alleged  to  have  been  of  the  value  of 
$350,726.46.  This  cotton  had  been  the  subject  of  controversy 
in  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  Illinois,  sitting  as  a  prize  court  The  cotton  was  con- 
demned as  lawful  prize,  and  upon  an  appeal  the  decree  of 
condemnation  was  affirmed  by  the  Supreme  Court  of  the 
United  States.  The  agent  and  counsel  for  France,  however, 
refused  to  withdraw  it  on  the  ground  that  the  district  court 


*For  a  statement  of  Taylor's  case,  see  supra,  vol.  2,  p.  1141. 
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for  the  sonthern  district  of  Illinois  had  do  jarisdiction  of  cases 
in  prize,  and  that  its  decision  was  not  that  of  competent  judi- 
cial authority.  Counsel  for  the  United  States,  maintaining 
that  the  commission  had  no  jurisdiction  of  the  claim,  refused, 
in  the  presence  of  the  diplomatic  arrangement  made  in  the 
Taylor  case,  either  to  recognize  the  commission's  authority  in 
the  case,  or  to  submit  an  argument  upon  the  questions  involved. 
The  case,  however,  was  heard  by  the  commission,  and  argu- 
ments were  submitted  by  the  counsel  for  the  French  Bepublic. 
A  decision  was  rendered  by  a  majority  of  the  commission, 
consisting  of  Baron  de  Arinos  and  Mr.  Commissioner  Aldis,  as 
follows : 

WASHlNaTON,  March  J26thj  1884. 

"By  the  second  article  of  the  convention  all  those  cases  are 
excepted  from  our  jurisdiction  which  '  have  been  already  diplo- 
matically, judicially,  or  otherwise  by  competent  authorities 
heretofore  disposed  of  by  either  government.' 

"The  cotton  claimed  by  the  claimants  was  libeled  in  the 
United  States  district  court  of  Illinois,  was  taken  possession 
of  by  the  marshal,  and  sold  under  the  order  of  the  court,  and 
the  proceeds  deposited  and  held  to  await  the  final  judgment  of 
the  court. 

"At  this  point  in  the  proceedings  the  claimants  and  Withen- 
bury  &  Doyle,  citizens  of  Ohio,  and  the  New  Orleans  Bank, 
intervened,  each  claiming  to  own  the  cotton. 

"The  first  question,  of  course,  was,  whether  either  of  these 
three  parties  owned  the  cotton.  If  they  were  not  the  owners 
then  they  had  no  right  to  intervene,  and  whether  the  cotton 
was  taken  on  the  high  seas  or  on  the  land,  and  was  or  was  not 
lawful  prize,  was  nothing  to  them.  This  preliminary  question 
was  tried  by  the  court,  much  evidence  was  taken,  and  upon  a 
hearing,  the  district  court  decided  that  neither  of  the  three  in- 
tervening parties  owned  the  cotton.  Thereupon  the  claimants 
and  the  two  other  parties  appealed  to  the  United  States  Su- 
preme Court.  The  case  was  heard  in  the  Supreme  Court,  and 
the  court  held  that  neither  of  the  three  intervening  parties 
owned  the  cotton,  and  thereupon  the  decree  of  the  district 
court  was  affirmed. 

"  The  claimants  moved  for  a  rehearing  of  the  case  upon  the 
ground  that  a  part  of  the  evidence  given  by  Queyrouze  was 
withheld  from  the  Supreme  Court,  but  the  motion  was  denied. 
We  refer  to  the  case.  The  Ouachita  Cotton,  6  Wallace  Bep.  621. 

"That  the  United  States  district  court  and  the  Supreme 
Court  of  the  United  States  were  competent  authorities  to  de- 
cide the  question  whether  the  claimants  were  the  owners  of 
the  cotton  does  not  seem  to  us  doubtful.  They  are  prize  courts, 
having  full  jurisdiction  of  all  questions  as  to  prizes — indeed, 
under  the  laws  of  the  United  States  (by  which  alone  these 
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questions  were  to  be  determined)  they  were  and  are  the  only 
courts  having  jurisdiction  of  prize  cases. 

^^  Under  the  decision  which  the  two  governments  have 
adopted  in  the  Isaac  Taylor  case,  this  pending  case  has  been 
disposed  of  by  competent  authorities. 

^^The  distinction  insisted  upon  by  the  claimants^  counsel — 
that  the  cotton  was  taken  upon  land,  and  therefore  that  the 
court  has  no  jurisdiction,  and  its  judgments  must  be  void — 
does  not  seem  to  us  a  tenable  ground  for  holding  that  the 
decision  that  the  claimants  were  not  the  owners  of  the  cotton 
was  void  also. 

"The  case  was  sent  back  to  the  district  court. 

"  It  is  sufficient  as  to  these  claimants  that  competent  author- 
ity has  decided  that  tliey  are  not  the  owners  of  the  cotton,  and 
have  no  right  to  intervene. 

"The  claim  is  dismissed  upon  the  ground  that  it  ^has  been 
judicially  or  otherwise  disposed  of,'  under  the  second  article 
of  the  convention,  and  is  therefore  one  of  those  cases  which 
are  excepted  from  our  jurisdiction." 

A  dissenting  opinion  was  filed  by  Mr.  Lefaivre  in  these 
words: 

''The  830  bales  of  cotton  to  which  this  claim  relates  and  which  were 
seized  on  April  Sth,  1864,  at  the  Simmons  plantation,  on  the  Onachita 
River,  in  Louisiana,  by  the  Federal  authorities,  were  undoubtedly  the 
property  of  G.  A.  Le  More  &,  Co.,  of  Ha\Te,  France.  It  is  immaterial 
whether  the  cotton  was  acquired  by  them  from  the  ConfedeVate  govern- 
ment or  from  L<^on  Qneyrouze,  or  whether  the  consideration  given  by  them 
for  the  cotton  was  cloth  or  money.  .  The  claimants  were  neutral  French 
citizens  and  merchants.  As  such  they  had  a  perfect  right  to  bay  cotton 
from  the  Confederate  government  with  cloth  or  money.  h6on  Qneyronze 
was  a  Frenchman  who  had  been  naturalized  as  an  American  citizen,  but 
was  residing  at  Matamoras,  Mexico,  and  engaged  in  business  there  at  the 
time  when  the  cotton  in  question  was  sold  to  him  as  priucipal,  or  as  agent 
of  G.  A.  Le  More  &  Co.  The  nonintercourse  act  of  the  United  States 
could  not  and  did  not  apply  to  him,  because  that  act  could  have  no  exter- 
ritorial effect. 

**  The  830  bales  of  cotton  belonging  to  the  claimants  were  sold  on  Jnne 
22,  1864,  by  the  United  States  authorities  for  the  sum  of  $350,726.46. 
(Record  pp.  113  and  288.)  From  this  gross  amount  there  was  deducted 
the  sum  of  $41,566  for  'costs  and  expenses'  (Record,  p.  288),  leaving  as 
the  net  proceeds  of  the  cotton,  deposited  in  the  United  States  Treasury, 
the  sum  of  $309,160.46.  This  sum,  with  interest  from  Jnne  22,  1864,  the 
claimants  are  entitled  to  recover  of  the  United  States.  The  honor  and 
good  faith  of  the  United  States  Government,  in  view  of  promises  hereto- 
fore made  by  the  State  Department,  imperatively  demand  the  settlement 
of  this  claim." 

O,  A.  Le  More  <f-  Co,  v.  United  States,  No.  211,  Boutwell's  Report,  176: 
Commission  under  the  convention  between  the  United  States  and  lA*aQoe 
of  January  15,  1880, 
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